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ToMAsiKT  et  aL  o.  Superiob  Ck)URT  Del  Nobtb  Co.    (No.  12,511«) 

(Supreme  Court  of  Calffomia,    March  6, 1888.) 

Gbbtiorabi—Whem  Lies— Insolvency— Election  of  Assignee. 

An  order  of  a  superior  court  of  a  county  in  California  appointing  an  attorney  to 
vote  for  an  absent  creditor  at  the  election  of  an  assignee  in  an  insolvent  proceeding, 
and  appointing  the  person  chosen  at  such  election  assignee,  cannot  be  reviewed  on 
a  writ  of  certiora/rL,  the  court  having  jurisdlotion  of  the  proceedings. 

Department  2.  Certiorari  to  superior  court,  Del  Norte  county;  James  E, 
Murphy,  Judge. 

Louis  Tomasini  et  a{.,  petitioners,  against  superior  court,  county  of  Del 
Norte,  respondent. 

L,  F.  Cooper,  Sawyer  <t  BumetU  and  R.  W,  Miller,  for  petitioners. 

Per  Curiam.  Writ  of  ceitiorari  to  review  orders  of  respondent  appoint- 
ing an  attorney  to  vote  for  an  absent  creditor  at  the  election  of  an  assignee  in 
an  insolvent  proceeding,  and  appointing  as  assignee  Uie  person  chosen  at  such 
election.     . 

If  the  petitioners  were  aggrieved  at  all  by  the  action  of  the  respondent  it 
was  by  the  order  contirming  the  election  and  appointing  the  person  selected 
assignee.  But  the  court  had  jurisdiction  of  the  proceeding,  and  the  orders 
complained  of,  even  if  erroneous,  cannot  be  reviewed  on  this  writ.  The  prayer 
of  the  petitioners  is  denied  and  the  writ  dismissed. 

m  Cal.  245)  — 

WlKTERHALTEB    V.  WORKMEN'S    GUARANTEE    FUND  ASS'N    OF    SAN 

Francisco.    (No.  9,913.) 

(^apreme  Court  of  California.    Maroh  1, 1888.) 
Irsuranob—Aotions  on  PoiiicT— Executors  and  Administrators— Right  to  Sub. 
The  executor  of  a  testator,  who,  by  his  will,  gave  all  of  bis  estate  after  payment 
of  his  debts  to  his  mother,  is  the  proper  party  to  sue  for  and  receive  the  money  dae 
on  a  policy  of  insurance  on  testator's  life,  payable  subject  to  the  will  of  the  Insured. 

Department  1.    Appeal  from  superior  court,  city  and  county  of  San  Fran- 
cisco; F.  W.  Lawleu,  Judge. 
Marcus  Rosenthal,  for  respondent.    /•  Q*  Severance  and  Wtju  Loewy,  for 

appellants. 

▼.17P.D0.1 — ^1 
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Searls,  C.  J.  Defendant  is  a  corporation,  and  on  the  16th  day  of  March, 
1880,  plaintiff's  testator,  Fritz  Hoffnieister,  became  a  member  of  such  corpo- 
ration, and  for  a  valuable  consideration  received  therefrom  its  certam  promise, 
agreement,  and  certificate  in  writing,  in  the  words  and  figures  following,  viz.: 
**  Workmen's  Guarantee  Fund  Association  of  San  Francisco,  Cal., 

NQ..69. 

"This  is  to  certify  that  Fritz  Hoffmeister  is  a  member  of  the  Workmen's 
Guarantee  Fund  Association  of  San  Francisco,  Cal.,  and  as  such  is  entitled  to 
participate  in  the  guarantee  fund,  to  the  extent  of  $1  to  each  member  of  said 
association  in  good  standing  at  the  death  of  said  Fritz  Hoffmeister,  provided 
the  number  of  members  at  that  time  shall  not  exceed  1,000.    Said  sum  of 

81,000  or  less,  at  his  death,  shall  be  paid  to ,  subject  to  his  will.     This 

certificate  is  issued  upon  the  expressed  condition  that  said  Fritz  Holf meister 
shall  comply  with  all  the  laws,  rules,  and  requirements  which  are  now  or  may 
be  hereafter  enacted  by  the  Workmen's  Guarantee  Fund  Association.  In 
witness  whereof,  the  Workmen's  Guarantee  Fund  Association  has  caused  this 
certificate  to  be  signed  by  its  president  and  secretary,  and  the  seal  to  be  at- 
tested this  16th  day  of  March,  one  thousand  eight  hundred  and  eighty. 
"Workmen's  Guarantee  Fund  Association  of  San  Francisco,  Cal. 

[Seal  Corporation.]     "P.  Ye asey,  Vice-President. 

"E.  M.  Heading,  Secretary." 

Hoffmeister  never  filled  the  blank  in  the  certificate  by  inserting  the  name 
of  a  beneficiary,  but  died  on  the  4th  day  of  October,  1882,  leaving  a  last  will 
whereby  he  gave,  devised,  and  bequeathed  to  his  mother,  Louisa  HolTmeister, 
after  payment  of  all  his  debts  and  liabilities,  all  his  estate  and  effects.  Plain- 
tiff was  named  as  executor  of  the  will,  which  has  been  regularly  admitted  to 
probate,  etc.  Defendant  answered,  admitting  its  liability  to  the  extent  of 
$1,000,  but  claimed  that  testator  had,  by  his  last  will,  designated  his  mother, 
Louisa  Hoffmeister,  as  his  beneficiary,  and  the  person  to  whom  said  sum  should 
be  paid  in  the  event  of  his  death,  and  asked  that  said  Louisa  be  made  a.  party 
to  the  action,  which  was  done.  Plaintiff  had  judgment,  from  which,  and 
from  an  order  denjing  a  new  trial,  defendants  appeal.  The  articles  of  asso- 
ciation of  the  defendant  provide:  "(2)  That  tlie  purposes  for  which  it  is 
formed  are  to  provide  for  the  payment  to  the  widow,  heirs,  and  legatees  of 
each  deceased  member  thereof,  a  stipulated  sum  of  money,  by  contributions 
from  Surviving  members  upon  assessments  duly  made  therefor. "  The  consti- 
tution of  defendant,  article  2,  provides  as  follows:  "Art.  2.  The  object  of 
this  association  is  to  provide  for  the  payment  to  the  husband,  widow,  heirs,  or 
legatees  of  a  deceased  member,  a  stipulated  sum  of  money,  by  contributions 
'  from  its  surviving  members  upon  assessments  duly  made  therefor."  The  de- 
fense also  introduced  the  following  in  evidence :  "  The  application  of  intestate 
for  membership  in  the  association  contained  the  following  clause:  *  I  hereby 
authorize  and  direct  that  the  amount  of  said  guarantee  fund  to  which  I  may 
be  entitled,  shall,  at  my  death,  be  paid  subject  to  my  will.'" 

The  question  presented  for  determination  upon  the  facts  is  this:  Is  the  ex- 
ecutor entitled  to  recover  the  sum  due  decedent,  or  does  it  go  directly  to  his 
mother,  Louisa  Hoffmeister?  It  may  be  stated  that,  where  a  policy  of  life  in- 
surance expressly  designates  a  person  as  entitled  to  receive  the  insurance 
money,  such  designation  is  conclusive,  in  the  absence  of  some  question  as  to 
the  rights  of  creditors.  The  receipt  of  the  person  designated  will  discharge 
the  insurer,  and  he  may  sue  for  and  recover  the  amount  due  at  the  maturity 
of  the  policy.  In  such  cases  the  legal  representative  of  the  insured  has  no 
claim  upon  the  money,  and  cannot  maintain  an  action  therefor.  It  forms  no 
part  of  the  assets  of  the  estate  of  the  insured.  The  exceptions  to  this  rule, 
involving  the  rights  of  creditors,  are  not  involved  in  this  case,  and  need  not 
be  commented  upon.  Bliss,  Ins.  §§  316,  317.  The  policy  in  the  present  in- 
stance, as  will  be  seen,  did  not  specifically  name  the  beneficiary;  it  <vas  to  be 
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paid  "subject  to  my  will;''  that  is  to  say,  subject  to  the  will  of  the  insured. 
Whether  the  term  quoted  should  be  interpreted  as  meaning  subject  to  the  last 
will  and  testament  of  the  insured,  or  in  the  broader  sense  of  subject  to  his 
will  as  expressed  by  inserting  the  name  of  the  beneficiary  in  the  blank  space 
left  in  the  policy,  apparently  for  that  purpose,  need  not  concex'n  us  here,  as 
such  blank  was  never  filled.  Kor  was  there  any  special  designation  of  the 
mother  of  deceased  as  the  beneficiary  of  the  amount  to  be  realized  on  this 
policy  in  the  will  of  the  deceased,  except  that  all  of  his  property  was  bequeathed 
to  her  after  the  payment  of  his  debts  and  liabilities.  He  left  no  widow,  and 
we  may  suppose  that,  had  he  left  no  last  will,  the  sum  for  which  he  was 
insured  would,  under  the  articles  of  association  and  the  constitution  of  de- 
fendant, quoted  above,  have  gone  to  his  heirs.  Either  thi3  result  must  follow 
in  such  a  case,  or  the  policy  be  held  to  have  lapsed  for  want  of  a  beneficiary. 
Such  a  contingency  cannot  arise  in  any  event  here,  for  defendant  admits  its 
liability,  has  paid  the  money  into  court,  and  oiily  asks  that  the  question  as  to 
the  right  of  the  two  claimants  may  be  determined,  so  as  to  absolve  it  from 
liability.  Had  the  testator  in  his  last  will  specifically  nominated  his  mother 
as  the  recipient  of  the  sum  to  fall  due  upon  his  death,  it  might  be  contended, 
alike  upon  reason  and  authority,  that,  under  his  contract  with  defendant,  she 
alone  was  entitled  to  recover.  The  undertaking  of  the  corporation  defendant 
was  to  pay  not  exceeding  $1,000,  subject  to  the  will  of  deceased.  That  will, 
as  expressed,  is  that  this  sum,  in  common  with  all  his  property,  "after  pay- 
ment of  all  his  debts  and  liabilities,"  shall  go  to  his  mother,  Louisa  HofT- 
meister.  It  is  true  that  by.subdi vision  10  of  section  690  of  our  Code  of  Civil 
Procedure,  this  money  is  not  subject  to  execution  and  forced  sale.  So,  too,  in 
case  of  the  death  of  a  husband,  the  pi*obate  court  may  set  aside  for  the  use  of 
his  family  the  property  exempt  from  execution,  but  these  provisions  cut  no 
figure  here,  as  there  is  not,  so  far  as  appears,  any  family.  The  simple  fact  is 
that  testator  has  bequeathed  the  fund  in  question  to  his  mother,  subject  to  the 
payment  of  his  debts,  and  as  these  debts  can  only  be  paid  through  the  inter- 
position of  his  executor,  the  court  below  was  correct  in  its  conclusion  that  the 
executor  was  a  proper  party  to  have  and  recover  the  fund  out  of  which  such 
debts,  if  any,  were  to  be  paid.  The  executor  is  the  trustee  of  an  express 
trust,  and,  as  such,  under  our  Code,  may  sue  without  uniting  with  him  those 
beneficially  interested.     Code  Civil  Proc.  §  369. 

We  have  examined  the  several  decisions  quoted  from  various  states  in  ap- 
pellant's brief.  Most  of  them  depend  upon  the  peculiar  statutes  of  the  states 
in  which  they  were  rendered,  which  are  different  from  our  own,  and,  while 
we  are  in  accord  with  most  of  the  reasoning  of  those  cases,  we  are  still  of 
opinion  the  peculiar  facts  of  this  case  are  suflScient  to  differentiate  it  from 
those  referred  to.    The  judgment  and  order  appealed  from  are  affirmed. 

We  concur:    MoKinstry,  J.;  Paterson,  J. 


(75  Cal.  234) 

Ellis  u.  Bradbury.    (No.  9,725.) 
(Supreme  Court  of  California.    March  14, 1888.-) 

1.  La.xdlori>  awd  Tenant— Leases— Covenant  to  Pat  Taxes— Action  on— Fljcadino. 

In  a  stdt  brought  by  a  lessor  for  the  recovery  of  taxes  paid  by  him  on  demised 
premises  which,  by  the  terms  of  the  lease  were  to  be  paid  by  the  lessee,  it  is  not 
neoessary  to  8i>ecincally  set  forth  in  the  complaint  the  steps  necessary  to  constitute 
a  valid  assessment. 

2.  Same— Action  against  Sublessee— Amount  of  Recovebt. 

In  a  suit  by  a  lessor  against  a  sublessee  of  a  portion  of  the  demised  premises, 
where  the  lease  bound  the  lessee  to  pay  taxes,  for  taxes  paid  by  the  lessor,  it  is  er- 


Digitized  by 


Google 


4  PACIFIC  REPORTEIl.  [Cal. 

ror  to  render  judgment  in  fav^or  of  the  plaintiif  for  an  amount  in  the  same  propor- 
tion to  the  tax  on  the  whole  tract  that  the  sublet  portion  bears  to  said  tract,  with- 
out reference  to  the  proportionate  value  of  the  tracts. 

Department  1.  Appeal  from  superior  court,  citj  and  county  of  San  Fran- 
cisco; J.  F.  Sullivan,  Judge. 

Complaint  by  Moses  Ellis  against  W.  B.  Bradbury.  Ellis  leased  certain 
real  estate  to  Tyler,  who  agreed  in  the  lease  to  pay,  as  the  same  became  due, 
all  taxes  levied  on  the  demised  premises  or  any  tract  thereof  levied  by  any 
lawful  authority  during  the  demised  term,  and,  if  paid  by  the  lessor,  should 
be  repaid  to  him  by  the  lessee.  Tyler  assigned  his  interest  under  said  lease 
in  a  part  of  said  demised  premises  to  Bradbury,  who  failed  to  pay  the  taxes, 
and  the  same  were  paid,  by  the  lessor,  who  brings  this  suit  to  recover  a  pro- 
portionate part  of  the  total  tax  on  said  premises.  The  demised  tract  was  as- 
sessed as  a  whole  at  the  same  amount  per  front  foot,  and  the  improvements 
thereon  were  assessed  separately.  The  portion  sublet  to  Bradbury  had  a  less 
depth  than  the  remaining  portion.  Judgment  was  rendered  in  favor  of  plain- 
tiff for  an  amount  in  the  same  proportion  to  the  tot:U  tax  as  the  assignee's 
portion  bears  to  the  whole  tract.    Defendant  appeals. 

Joseph  R.  Brandon,  for  appellant.    T,  C,  Van  Ness,  for  respondent. 

Temple,  J.  Plaintiff,  by  indenture  in  writing,  leased  to  Samuel  Tyler  cer- 
tain lots  of  land  in  San  Francisco  for  a  term  of  15  years.  The  lessee  cove- 
nanted to  pay  all  taxes  levied  or  imposed  upon  said  premises  or  any  part 
thereof,  or  upon  the  owner  on  account  thereof.  The  lessee  assigned  all  his 
right,  title,  and  interest  in  said  indenture  as  to*a  portion  of  one  of  said  lots 
leased,  to  the  defendant,  Bradbury.  This  action  is  to  recover  a  proportion  of 
the  taxes  on  the  whole  lot,  levied  after  such  assignment,  and  alleged  to  have 
been  paid  by  plaintiff  under  authority  given  in  tlie  lease.  In  addition  to  the 
covenant  on  the  part  of  the  tenant  to  pay  the  taxes  when  they  became  due, 
the  lease  provides  that,  "if  any  of  said  taxes,  charges,  assessments,  or  impo- 
sitions should  become  due  and  payable  and  remain  unpaid,  and  the  said  de- 
mised property  should  be  offered  for  sale,  then  the  party  of  the  first  part  may 
pay  the  same;  or,  if  said  premises,  or  any  part  thereof,  should  be  sold,  then 
the  party  of  the  first  part  may  redeem  the  property  so  sold  therefrom;  and  all 
sums  of  money  by  said  party  of  the  first  part  paid  as  aforesaid  shall  be  repaid 
by  the  party  of  the  second  part  within  ten  days,  with  interest  at  the  rate  of  2 
per  cent,  per  month."  To  this  complaint  a  general  demurrer  was  interposed, 
and  the  point  is  made  that  the  steps  necessary  to  constitute  a  valid  assessment 
are  not  specifically  set  forth.  It  is  alleged  in  general  terms  that  the  whole  of 
the  lot  in  question  was  assessed  for  state  and  county  taxes,  and  that  tiie  pro- 
portionate amount  of  taxes  due  upon  the  portion  sublet  to  defendant  is  a  cer- 
tain sum. 

This  suit  is  upon  a  covenant  in  the  lease,  and  the  assessment  is  a  collateral 
matter.  Under  such  circumstances  we  think  the  complaint  not  obnoxious  to 
a  geiieral  demurrer.  We  think  the  covenant  was  one  running  with  the  land, 
and  was  divisible,  but  we  think  the  method  adopted  to  ascertain  the  propor- 
tionate tax  upon  the  portion  sublet  was  clearly  erroneous.  Property  is  as- 
sessed in  proportion  to  its  value,  and  the  division  should  be  made  on  that 
basis.  The  court  cannot  assume  that  each  portion  of  the  lot  had  tlie  same 
value  per  front  foot;  especially  where,  as  in  this  case,  the  portion  sublet  had 
less  depth  than  the  remaining  portion.  Upon  this  question  the  method  fol- 
lowed by  the  assessor  was  an  entirely  immaterial  circumstance.  That  might 
or  might  not  be  a  correct  mode  of  ascertaining  the  value  of  the  whole  lot;  but 
it  would  not  follow  that  it  would  be  a  proper  criterion  of  the  relative  value  of 
the  portion  sublet  to  defendant.  Defendant  is  not  sued  upon  the  covenant 
for  allowing  the  tax  to  become  delinquent,  or  a  sale  of  the  property  to  be  made. 
The  action  is  for  money  laid  out  and  expended  for  his  use;  and,  since  it  was 
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his  daty  to  pay  when  it  became  due  and  payable,  and  the  lessor  had  an  inter- 
est in  its  payment,  we  think  he  could  recover  it  with  interest,  after  demand. 
The  case  will  have  to  be  reversed,  however,  for  the  error  above  specified. 
Judgment  and  order  reversed,  and  new  tiial  ordered* 

We  concur:    McKinstry,  J.;  Paterson,  J. 

(2  Cal.  Uurep.  851) 

DuNPHY  o.  Heinmann.     (No.  11,189.) 

(Supreme  Court  of  California,    March  15, 188S.) 

Apfbai^— Fbivolous. 

Where  the  finding  In  ejectment  is  that  defendant  did  not  **  wrongfully  or  unlaw- 
fully enter  upon  or  oust  plaintiif "  from  the  possession  of  the  premises,  an  appeal  on 
the  ground  tnat  there  was  no  finding  upon  the  issue  as  to  ouster  is  frivolous.    ' 

Department  1.  Appeal  from  superior  court,  Monterey  county;  John  K. 
Alexander,  Judge. 

Ejectment  by  William  Dunphy,  plaintilT,  against  Fritz  Heinmann,  defend- 
ant.   Judgment  for  defendant,  and  plaintiff  appeals. 

Wm.  H.  Webbf  for  appellant.     Beil  &  Morehouset  for  respondent. 

Per  Curiam.  Appeal  from  the  judgment.  The  only  point  made  is  that 
there  was  no  finding  upon  the  issue  as  to  ouster.  It  is  found  that  plaintifiC 
was  not  at  any  time  the  owner  of  the  premises,  or  entitled  to  the  possession 
thereof  or  any  part  of  the  same,  "nor  did  defendant,  during  any  of  said  time, 
wrongfully  or  unlawfully  enter  upon  or  oust  the  plaintiff  therefrom,  nor  then 
nor  now  wrongfully  withhold  the  same  or  any  part  thereof  from  plaintiff." 
This  appeal  was  evidently  not  taken  in  good  faith,  and  is  frivolous. 

Judgment  afiirmed,  with  $50  damages  for  taking  a  frivolous  appeal. 


(17  Or.  6) 

DrRBiN  t>.  Oregon  By.  &  Nav.  Co. 

(Supreme  Cowrt  of  Oregon.    February  15, 1888.) 

RiiLROAD  Companies— Injtjries  at  CROssrao—CoNTRiBUTORT  Keolioence. 

Plaintiff  attempted  to  pass  a  railroad  crossing  with  a  team  and  wagon.  She  had 
jnst  observed  the  passenger  train  pass,  and  was  not  expecting  any  other  train  at 
that  time,  although  she  had  seen  a  freight  train  standing  on  the  track,  headed  that 
way,  in  the  town  which  she  had  just  left.  The  railroad  at  that  point  cuts  through 
a  hill.  80  as  to  obstruct  the  view  from  the  wagon  road.  She  was  familiar  with  the 
crossing,  having  crossed  there  many  times  before,  and  had  always  used  great  care 
in  looking  for  trains.  On  this  occasion  she  did  not  stop  to  look  or  listen ;  her  team 
came  into  collision  with  a  passing  engine,  and  one  horse  was  killed  and  wagon  was 
overturned.    Held,  that  plEuntifr  was  guilty  of  contributory  negligence. > 

Appeal  from  circuit  court.  Baker  county. 

Olmatead  t&  Anderson,  Dolph  Bellinger ,  and  Mallory  <&  8(mon,  for  appel-  - 
lant.    Hyds  &  Hyde  and  A,  /.  Lamrence,  for  respondent. 

Lord,  C.  J.  This  was  an  action  to  recover  diimages  for  the  alleged  negli- 
gence of  the  defendant  in  running  a  train  of  cars  against  the  horses  hitched 
to  the  wagon  in  which  the  plaintiff  was  crossing  the  defendant's  track.  At 
the  trial,  when  the  plaintiff  rested  her  case,  the  defendant  moved  for  a  non- 
suit, which  the  court  overruled,  and  the  defendant  excepted.  It  is  enough  to 
say  that  a  verdict  was  returned  for  the  plaintiff,  and  that  the  present  appeal 
brings  up  the  judgment  rendered  thereon  and  the  record  of  the  proceedings 
upon  the  trial.  The  main  contention  is  confined  to  error  assigned  in  not 
granting  the  motion  for  a  nonsuit.  This  is  claimed  upon  the  ground  that 
from  the  evidence  submitted  by  the  plaintiff  it  clearly  appeared  that  it  was 

1  See  note  at  end  of  case. 
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the  negligence  of  the  plaintiff  which  occasioned  the  collision  and  caused  her 
injury.  The  evidence  of  the  plaintiff  shows  that  she  and  Mrs.  Huntington, 
and  a  child  of  the  latter,  left  the  town  of  Huntington  with  a  team  and  ex- 
press wagon  to  visit  some  friends  in  the  country,  and  that  after  they  had 
traveled  west  a  couple  of  miles  or  so  the  west-bound  passenger  train  came 
along  and  passed  them ;  that  as  she  left  Huntington  she  saw  standing  on  the 
track  a  freight  train,  headed  west,  to  which  engines  were  attached  with  steam 
up,  but  that  after  the  passenger  train  had  passed  she  thought  nothing  more 
of  any  trains  coming;  that,  in  driving  around  the  point  of  the  hill  or  moun- 
tain through  which  the  railroad  is  cut,  and  across  which  the  county  road 
runs  diagonally,  just  as  she  was  crossing  the  railroad  track,  and  the  front  feet 
of  the  horses  had  reached  the  rail,  she  saw  the  engine  approaching  not  more 
than  the  length  of  a  rail  distant;  that  she  tried  to  back  the  horses,  but  that 
before  she  could  make  them  back  the  train  struck  the  horses,  killing  one,  and 
overturning  the  wagon.  Her  testimony  also  shows  that  she  had  traveled  over 
the  crossing  many  times  a  year,  for  several  years,  was  familiar  with  the  place 
and  its  surroundings,  knew  the  view  was  obstructed  on  account  of  the  inter- 
vening hill,  and  regarded  tlie  crossing,  under  the  circumstances  of  its  situa- 
tion, as  so  dangerous  that  she  had  always  before  stopped  and  listened,  and  if 
she  did  not  hear  the  train,  she,  or  some  companion  for  her,  went  forward  and 
looked  up  the  track  before  venturing  to  cross  it.  She  says,  in  reply  to  the  in- 
quiry whether  "she  had  ever  taken  any  pains  to  find  out  whether  trains  were 
passing,"  that  "I  have  got  down  when  I  was  passing  along,  and  tied  my 
horses,  and  w^ent  and  looked;  and  at  other  times,  if  any  one  was  with  me,  I 
got  them  to  hold  the  team,  and  went  and  looked,  or  got  them  to  go  and  look 
for  me, "  and  that  she  "al  ways  regarded  it  as  a  dangerous  place. "  "  The  reason 
I  did  not  get  down  and  examine  the  track  this  time,  as  I  had  done  before,  was 
that  the  passenger  train  had  gone  b3',and  I  was  not  expecting  any  train  from 
Huntington,  and  I  knew  it  was  not  time  for  the  helper  to  go  down  until  the 
passenger  train  had  got  to  Weatherby. " 

It  is  clear  and  undisputed  that  neither  the  plaintiff  or  Mrs.  Huntington  lis- 
tened on  approaching  the  crossing  to  find  out  whether  a  train  was  coming, 
notwithstanding  they  knew  the  view  of  the  track  was  obstructed,  and  that 
the  crossing,  by  reason  of  the  nature  of  the  cut,  and  the  location  of  the  county 
road  across  it,  was  more  than  ordinarily  dangerous,  but  drove  directly  on  the 
track  without  thinking  anything  about  it,  or  observing  the  usual  precautions 
required  for  safety,  because  the  passenger  train  had  passed  them,  and  the 
plaintiff  did  not  think  any  other  train  was  coming.  There  is  no  doubt  if  she 
had  listened  she  could  have  heard  the  approaching  train,  and  avoided  the  ac- 
cident. But  it  is  sought  to  discriminate  this  case  from  the  general  rule  ap- 
plied to  travelers  in  approaching  railroad  crossings,  and  to  excuse  the  failure 
or  neglect  of  the  plaintiff  to  listen,  on  the  ground  that  the  evidence  showed 
that  she  knew  the  time  of  the  running  of  the  trains,  and,  as  the  passenger 
train  had  passed  them,  she  knew  no  other  train  would  be  due  for  some  time; 
and  consequently  the  fact  whether  her  failure  to  listen,  under  the  circum- 
stances, was  such  contributory  negligence  as  should  defeat  her  recovery,  was 
for  the  jury  to  decide.  The  law  assumes  that  there  is  danger  at  railroad  cross- 
ings, which  to  avoid  requires  the  exercise  of  care  and  prudence  commensu- 
rate with  the  nature  of  the  place  or  risk  involved.  It  is  laid  down  by  the 
courts  and  text- writers,  when  one  approaciies  a  point  upon  the  highway,  crossed 
by  a  railway  track,  it  is  his  duty,  whether  on  foot  or  in  a  wagon,  to  exercise  a 
care  for  his  own  safety,  and  especially  to  look  and  listen  before  attempting  to 
cross  it,  "The  rule  is  well  established,"  said  Miller,  J.,  "that  it  is  the 
bounden  duty  of  a  traveler  approaching  a  railroad  crossing,  before  he  passes 
the  same,  to  exercise  a  proper  degree  of  care  and  caution,  and  to  make  a  vig- 
ilant use  of  his  eyes  and  ears,  for  the  purpose  of  ascertaining  whether  a  train 
is  approaching;  and  if,  by  a  proper  use  of  his  faculties  he  could  have  discov- 
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ered  the  train  and  escaped  injury,  and  fails  to  do  so,  he  is  chargeable  with 
contributory  negligence,  and  no  recovery  can  be  had."  Salter  v.  Railroad 
Co.,  76  N.  y.  273.  "He  must  assume,"  says  Mr.  Beach,  "that  there  is  dan- 
ger, and  act  with  ordinary  prudence  and  circumspection  upon  the  assumption. 
The  requirements  of  the  law,  moreover,  proceed  beyond  the  featureless  gener- 
ality that  one  must  do  his  duty  in  this  respect,  or  must  exercise  ordinary  care 
under  the  circumstances.  The  law  defines  precisely  what  the  term  « ordinary 
care,  under  the  circumstances,'  shall  mean  in  these  cases.  In  the  progress  of 
the  law  in  this  behalf  the  question  of  care  at  railway  crossings  as  a^ecting  the 
traveler  is  no  longer  a  question  for  the  jury.  The  quantum  of  care  is  exactly 
prescribed  as  matter  of  law.  In  attempting  to  cross,  the  traveler  must  listen 
for  signals,  notice  signs  put  up  as  warnings,  and  look  attentively  up  and  down 
the  track.  A  multitude  of  decisions  of  all  cou  rts  enforce  this  reasonable  rule. " 
Beach,  Gontrib.  jSfeg.  §  68,  and  authorities  cited  in  note,  and  also  section  9. 
Now,  will  the  fact  that  a  train  is  behind  time  relieve  the  traveler  of  the  duty 
of  care  and  caution?  Baiiroad  companies  have  the  right  to  run  trains  at  all 
times,  and  those  having  occasion  to  cross  their  tracks  are  entitled  to  no  ex- 
emption from  care  and  vigilance  because  trains  are  irregular  or  extra  trains 
are  put  on.  "Assume  in  this  case, "  said  Harris,  J.,  "that  it  was  negligence 
in  the  railroad  company  to  be  behind  time,  and  will  this,  in  law,  excuse  the 
defendant  from  observing  care  on  his  part?  In  ray  opinion  it  will  not.  Such 
a  rule  would  be  extremely  dangerous,  and  there  would  be  much  difficulty 
in  its  application.  It  may  be  that  those  who  live  in  the  immediate  vicinity 
of  railroads,  and  who  frequently  cross  them,  may,  when  they  suppose  a  train 
has  just  passed,  be  less  careful,  and  this  may  grow  into  a  habit;  or  they  may 
consult  time-tables,  and  from  them  reason  that  there  can  be  no  locomotive 
near,  and  act  without  regard  to  care;  but  if  they  do  so,  in  my  opinion  they 
act  at  their  peril.  They  will  be  charged  with  negligence  in  case  they  rush 
on  the  track  without  looking,  or  trying  in  a  proper  w«iy  to  ascertain  the  fact 
whether  danger  is  near;  and  they  will  jiot  be  permitted  to  recover  damages 
for  any  injury  they  sustain."  Dascomh  v.  Railroad  Co,,  27  Barb.  226.  So 
that  it  seems  that  though  a  person  or  traveler  may  know  the  usual  time  of 
the  running  of  different  trains,  or  the  fact  that  they  may  know  that  a  train 
has  passed,  and  that  another  train  will  not  be  along  for  some  time,  according 
to  their  information  or  the  time-table,  it  does  not  relieve  him  of  the  duty  of 
observing  care  and  prudence,  or  of  using  his  faculties  when  he  approaches 
and  attempts  to  cross  a  railroad  track.  The  law  requires  of  him  to  make  a 
reasonable  use  of  his  senses,  and  if  the  view  of  the  track  is  obstructed,  he 
must  use  his  sense  of  hearing,  and  if  he  neglects  to  do  so,  and  a  collision  re- 
sults, he  suffers  by  consequence  of  his  own  negligent  act,  and  is  not  entitled 
to  recover.  He  who  fails  to  exercise  this  precaution  when  there  are  no  cir- 
cumstances to  disturb  his  judgment,  or  impede  bis  action  at  the  time,  is  not 
using  ordinary  care.  It  has  been  said:  "The  track  itself  is  a  warning  of  dan- 
ger, and  I  think  it  must  be  laid  down  as  a  principle  of  law  that  persons  about 
to  cross  a  railroad  track  are  bound  to  recognize  tlije  danger,  and  to  make  use 
of  the  sense  of  hearing  as  well  as  of  sight,  and  if  either  c<uinot  be  rendered 
available,  the  obligation  to  use  the  other  is  the  stronger,  to  ascertain,  before 
attempting  to  cross  it,  whether  a  train  is  in  dangerous  proximity;  and  if  they 
neglect  to  do  this,  but  venture  blindly  upon  the  track,  without  any  effort  to 
ascertain  whether  a  train  is  approaching,  it  must  be  at  their  own  risk.  Such 
conduct  is  of  itself  negligence,  and  should  be  so  pronounced  by  the  courts  as 
matters  of  law."  Christianoy,  J.,  in  Railroad  Co.  v.  Millei\  25  Mich.  290. 
"As  the  plaintiff  could  not  use  his  eyes  with  effect,"  said  Crockett,  J.,  "it 
was  incumbent  on  him,  as  a  person  of  ordinary  prudence,  to  make  the  best 
use  of  his  ears,  which  he  could  not  do  while  his  team  was  in  motion.  Upon 
the  plaintiff's  statement  of  the  facts,  we  hold  that  he  was  guilty  of  contribu- 
tory negligence,  in  failing  to  stop  his  team  to  listen  for  an  approaching  train." 
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Flemming  v.  Railroad  Co,,  49  Gal.  256.  "But  aside  from  this  fact,**  said 
Field,  J.,  "tlie  failure  of  the  engineer  to  sound  the  whistle  or  ring  the  bell, 
if  such  were  the  fact,  did  not  relieve  the  deceased  from  the  necessity  of  tak- 
ing ordinary  precautions  for  her  safety.  Negligence  of  the  company's  serv- 
ants in  these  particulars  was  no  excuse  for  negligence  on  her  part.  She  was 
bound  to  listen  and  to  look  before  attempting  to  cross  the  railroad  track,  in 
order  to  avoid  an  approaching  train,  and  not  to  walk  carelessly  into  the  place 
of  possible  danger.  Had  she  used  her  senses,  she  could  not  have  failed  both 
to  hear  and  see  the  train  which  was  coming.  If  she  omitted  to  use  them,  and 
walked  thoughtlessly  upon  the  track,  she  was  guilty  of  culpable  negligence, 
and  so  far  contributed  to  her  injuries  as  to  deprive  her  of  any  right  to  com- 
plain of  others."  Railroad  Co,  v.  HtLstoUt  95  U.  S.  697.  **A  railroad  cross- 
ing is  a  place  of  danger,  and  common  prudence  requires  that  a  traveler  on  the 
highway,  as  he  approaches  one,  should  use  the  precaution  of  looking  to  see  if 
a  train  is  approaching.  If  he  fails  to  do  so,  the  general  knowledge  and  ex- 
perience of  men  at  once  condemn  his  conduct  as  careless."  Allyny.  Rail- 
road Co.,  105  Mass.  79.  Again,  it  is  said  that  *'a  traveler  should  always  ap- 
proach a  railway  crossing  under  the  apprehension  that  a  train  is  liable  to  come 
at  any  moment,  and  while  he  may  presume  that  those  in  charge  of  it*  will  obey 
the  law  by  giving  the  signals,  the  law  will  nevertheless  require  that  he  obey 
the  instinct^  of  self-preservation,  and  not  tbrust  himself  into  a  situation  of 
danger,  which,  notwithstanding  the  failure  of  the  railroad,  he  might  have 
avoided  by  the  careful  use  of  his  senses."  Railroad  Co,  v.  Butler,  2  N.  E. 
Rep.  138.  See,  also,  Railroad  Co,  v.  Righter,  42  N.  J.  Law,  180,  note,  and 
cases  cited  on  page  226,  2  Amer.  &Eng.  B.  Gas.;  Payne  v.  Railway  Co.,  13 
Lea,  522;  Scha^ert  v.  Railway  Co.,  62  Iowa.  624, 17  N.  W.  Rep.  893;  Heme 
V.  Railtoay  Co.,  71  Mo.  636;  Railway  Co.  v.  Beale,  73  Pa.  St.  504;  Railroad 
Co.  V.  Clark,  73  Ind.  168;  Haas  v.  Railroad  Co.,  47  Mich.  401,  11  N.  W. 
Rep.  216;  Tucker  v.  Du7ican,  9  Fed.  Rep.  867;  Railroad  Co.  v.  Adams,  33 
Kan.  427,6  Pac.  Rep.  529;  Railroad  Co.  v.  Ritchie,  102  Pa.  St.  425;  Rail- 
road Co.  V.  Neivbem,  19  Amer.  &  Eng.  R.  Gas.  261;  1  Thomp.  Neg.  424, 426. 
and  cases  cited;  and  also  Beach,  Contrib.  Neg.  §  63;  Ry.  Accident  Law,  168. 
It  thus  appears  to  be  a  duty  imposed  by  the  law  upon  a  person  ab6ut  to  cross 
a  railroad  to  use  his  eyes  and  ears;  to  look  out  for  sign-boards  and  signals;  to 
listen  for  bell  or  whistle;  and  if  the  view  of  the  road  is  obstructed  it  does  not 
relieve  him  of  the  obligation  to  listen  and  ascertain,  if  he  can,  whether  there 
is  an  approaching  trai  n .  Nor  will  the  fact  that  the  train  is  behind  time,  {Saltei* 
V.  Railroad  Co.,  75  N.  Y.273;  8tate  v.  Railroad  Co.,  47  Md.  76,)  or  that 
it  was  a  special  train,  {Schofield  v.  Railroad  Co,,  114  U.  S.  615, 5  Sup.  Gt.  Rep. 
1125;)  or  the  failure  of  the  railway  to  give  the  signal  of  its  approach  at  the 
crossing,  (see  cases  supra,)  excuse  tlie  non-performance  of  this  duty.  In  many 
of  the  cases  the  measure  of  duty  goes  to  the  extent  of  requiring  the  traveler 
to  stop  in  order  to  look  or  listen;  but  he  is  not  required  to  get  out  of  his 
wagon  and  go  forward,  on  foot,  for  the  purpose  of  looking,  (Stackus  v.  Rail- 
road Co.,  79  N.  Y.  467;  Davis  v.  Railroad  Co.,  47  N.,Y.  400;  Railroad  Co. 
v.  Wright,  80  Ind.  182,)  unless  there  are  some  peculiar  circumstances  requir- 
ing it,  (Railroad  Co.  v.  Bealc,  73  Pa.  St.  509.) 

Now,  the  plaintiff  was  a  competent  peraon  to  take  care  of  herself,  was 
familiar  with  the  road  and  its  intersection  with  the  railroad,  and  fully  under- 
stood from  the  obstructed  view  the  danger  and  risk  incurred  in  attempting  to 
cross  it  without  listening.  There  is  no  pretense  that  her  team  was  or  became 
unmanageable  or  unduly  excited;  or  that  there  were  any  circumstances  em- 
barrassing or  perturbing  her  judgment;  or  that  she  was  in  the  presence  of 
any  entangling  inliuences  or  conditions  to  perplex  and  confuse  her  mind. 
She  was  in  the  full  possession  of  all  her  faculties,  and  if  she  had  listened 
could  have  heard  the  train;  yet,  relying  on  the  fact  that  the  passenger  train 
had  passed,  and  that  no  other  train  was  due  for  some  time,  she  relaxed  her 


Digitized  by 


Google 


Or.]  DUBBIN  V.  OREGON   BY.  A  NAV.  CO.  9 

vigilance,  and  drove  on  the  track,  and  in  collision  with  the  train.  "If  the 
obstruction  had  been  such,"  said  Johnson,  J.,  "as  to  prevent  her  from  see- 
ing the  track  or  train,  then,  in  the  exercise  of  ordinary  care,  she  should  have 
listened  for  the  train."  Railroad  Co.  v.  Adams,  33  Kan.  481,  6  Pac.  Rep. 
529.  Upon  this  state  of  facts,  what  doubtful  or  qualifying  circumstances 
does  the  conduct  of  the  plaintiff  present  which  excuses  her  from  the  plain 
consequences  of  her  negligent  acts?  The  duty  which  the  law  imposed  for 
her  own  safety  as  well  as  the  lives  of  passengers  on  trains,  she  neglected  and 
disregarded,  under  circumstances  which  demanded  the  exercise  of  prudence 
and  caution.  It  is  true  that  negligence  is  ordinarily  a  question  of  fact  for 
the  jury  to  determine  from  all  the  circumstances  of  the  case,  and  that  the 
cases  where  a  nonsuit  is  allowed  are  exceptional  and  confined  to  those  as  here, 
where  the  uncontradicted  facts  show  the  omission  of  acts  which  the  law  ad- 
judges negligent.  In  such  cases,  where  the  measure  of  duty  is  defined  by 
law,  "then,"  says  Mr.  Beach,  "a  failure  to  attain  that  standard  is  negligence 
in  law,  and  a  matter  with  which  a  jury  can  properly  have  nothing  to  do. " 
Beach,  Contrib.  Neg.  §  168.  This  is  the  principle  upon  which  Cogsioell  v. 
Railroad  Co,,  6  Or.  417,  was  decided  by  l3oiS£,  J. 

We  think,  upon  the  undisputed  facts  of  this  case  as  made  by  the  plaintiff, 
her  own  negligent  act  contributed  to  produce  the  injury  which  she  sustained 
by  the  collision,  and  that  the  motion  for  nonsuit  ought  to  have  been  allowed. 
It  follows  that  the  judgment  must  be  reveised,  with  directions  that  a  judg- 
ment for  honsuit  be  entered. 

NOTE. 

Raixboad  Cbossinos— Dutt  of  Traveler  to  Look  and  Listen.  It  is  the  datv  of  a 
person  about  to  cross  a  railroad  track  to  make  a  vigrilant  use  of  his  senses,  as  far  as 
there  is  an  opportunity,  in  order  to  ascertain  if  there  is  a  present  danger  in  crossing. 
Railway  Co.  v.  Adams,  (Kan.)  6  Pac.  Rep.  529;  Starry  v.  Railroad  Ck).,  (Iowa,)  1  N.  W. 
Rep.  605:  Abbott  v.  Railway  Co.,  (Minn.)  16  N.  W.  Rep.  266;  Clark  v.  Railway  Co., 
(Kan.)  11  Pac.  R|pp.  184;  Railroad  Co.  v.  Davis,  (Kan.)  16  Pac.  Rep.  78 ;  Donohue  v.  Rail- 
way Co.,  (Mo.)  2  S.  W.  Rep.  424;  Mynning  v.  Kallroad  Co.,  (MiohJ  31  N.  W.  Rep.  147; 
Harris  v.  Railway  Co.,  (Minn.)  38  N.  W.  Rep.  12;  Pennsylvania  Co.  v.  Marshall,  (IlL) 
10  N.  E.  Rep.  220;  Glascock  v..  Railroad  Co.,  (Cal.)  14  Pac.  Rep.  518;  Young  v.  Railway 
Co.,  (N.  Y.)  14  N.  E.  Rep.  484.  A  failure  to  listen  or  look,  when  by  taking  this  precau- 
tion the  injury  might  have  been  avoided,  is  negligence  that  will  bar  a  recovery,  not- 
withstanding the  negligence  of  the  raUroad  company  in  failing  to  give  signal,  contrib- 
uted to  the  injury.  Railway  Co.  v.  Adams,  (Kan.)  mipra;  Schofield  v.  Railway  Co.,  8 
Fed.  Rep.  488;  Holland  v.  Railroad  Co.,  18  Fed.  Rep.  243;  Mynning  v.  Railroad  Co., 
ftupra.  The  diligence  required  of  the  traveler  in  ascertaining  the  approach  of  a  train 
t  >  a  highway  crossing  must  be  greater  accordingly  as  the  peculiar  locality  and  the  cir- 
v'umstances  of  the  case  seem  to  require  greater  caution.  Morris  v.  Railroad  Co. ,  26  Fed. 
Rep.  22.  The  fact  that  the  approach  of  a  raUroad  to  a  highway  is  obstructed  from  view 
imposes  upon  travelers  by  the  highway  special  care  to  avoid  collisions.  Haas  v.  Rail- 
road Co.,  (Mich.)  11  N.  W.  Rep.  216;  Schaefert  v.  RaUway  Co.,  (Iowa,)  17  N.  W.  Rep. 898; 
Bums  V.  RoUing-Mill  Co.,  (Wis.)  19  N.  W.  Rep.  880;  Pence  v.  Railroad  Co.,  (Iowa,)  19 
N.  W.  Rep.  785.  Where  a  crossing  is  particularly  dangerous,  and  requires  extraordinary 
effort  to  ascertain  whether  it  is  safe  to  attempt  to  cross,  one  f amllar  with  the  locality 
and  the  danger  surrounding  it  must  use  care  proportioned  to  the  probable  danger. 
Railroad  Co.  v.  Butter,  (Ind.)  2  N.  E.  Rep.  188:  Merkle  v.  Railroad  Co.,  (N.  J.)  9  Att. 
Rep.  680;  ^eefeld  v.  Railway  Co.,  (Wis.)  35  N.  W.  Rep.  278.  Where  the  driver  of  a 
team  brought  his  horses  to  a  walk,  but  did  not  stop  and  leave  his  wagon,  and  go  for- 
ward where  he  could  see  a  train  obstructed  by  cars  standing  on  ^  side  track,  held  not 
to  be  contributory  n^ligence.  Kelly  v.  Railway  Co.,  (Minn.)  11  N.  W.  Rep.  67;  Gug- 
genheim V.  Railway  Co.,  (Mich.)  83  N.  W.  Rep.  161.  Where  the  approach  to  a  crossing 
was  obstructed,  and  the  plaintiff's  attention  was  required  in  one  direction,  held,  under 
the  circumstances,  he  was  not  negligent  for  failing  to  look  in  the  opposite  direction, 
from  which  a  train  was  rapidly  approaching,  without  signal,  bell,  or  whistle.  Louoks 
V.  Railway  Co.,  (Minn.)  18  N'.  W.  Rep.  661.  where  one  knows  the  dangerous  condition 
of  a  crossing,  tnat  the  approach  of  a  train  would  be  obstructed  to  both  sight  and  sound, 
and  also  knew,  or  had  reason  to  know,  that  a  train  is  due,  it  is  his  duty  to  both  look  and 
listen,  and,  if  need  be,  to  stop  for  that  purpose.  Tucker  v.  Duncan,  9  Fed.  Rep.  867. 
But  there  may  be  circumstances  which  will  excuse  the  traveler  from  taking  the  usuaUy 
necessary  precaution  of  looking  and  listening.  Railroad  Co.  v.  Hedges,  (Ind.)  7  N.  £. 
Rep.  801;  Abbot  v.  Railway  Co.,  ^upro. 
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(2  Ariz.  383) 

Territory  v.  Cook  et  al. 
(Supreme  Cawrt  of  Ariz(ma.    March  18, 1888.) 

1.  Bonds— Actions  on— Estoppel  op  Sureties. 

The  sureties  as  well  as  the  principal  on  a  treasurer's  bond  are  estopped  to  deny 
that  the  treasurer  had  in  his  hands  moneys  that  he  reported  he  had. 

2.  Same. 

Where  a  county  treasurer  is  his  own  successor,  and  he  reports  from  time  to  time 
during  his  terms  the  amount  of  money  he  has  in  his  hands,  in  a  suit  on  the  last  bond 
given,  sureties  cannot  set  up  that  his  reports  during  last  term  are  untrue,  and  so 
prove  that  deficit  occurred  m  former  term. 
(Syllabus  by  the  Ccmrt.) 

Appeal  from  district  court,  Yavapai  county;  before  Justice  Wright. 

Action  by  the  territory  of  Arizona  on  the  olRcial  bond  of  Ed.  J.  Cook  as 
treasurer  of  Yavapai  county.    Judgment  for  plaintiff,  and  defendants  appeal. 

Briggs  Goodrich,  Atty.  Gen.,  for  plaintiff.  Rush,  Wells  &  Howard  and 
E.  M.  Sariford,  for  defendants. 

Barnes,  J.  This  was  a  suit  by  plaintiff  upon  the  oflScial  bond  of  defendant 
Cook  as  treasurer  of  the  county  of  Yavapai.  It  appears  that  he  has  been  such 
treasurer  for  five  successive  terms  of  two  years  each.  That  at  the  expiration 
of  the  term  ending  December  31,  1884,  he,  as  such  treasurer,  as  required  by 
law,  (chapter  6,  and  amendment  of  October  4,  1867.  Comp.  Laws,)  had  and 
filed  with  the  board  of  supervisors  of  Yavapai  county,  his  regular  quarterly 
and  annual  settlements.  That  in  such  settlements  he  charged  himself  with 
the  sum  of  $46,026.23,  as  being  the  balance  in  his  hands  as  such  treasurer. 
That  such  settlements  were  duly  examined  and  approved  by  the  said  board  of 
supervisors.  That  thereafter,  during  his  last  term  of  oflSce,  and  at  his  firat 
quarterly  settlement  as  such  treasurer,  he  charged  himself  with  said  balance 
as  having  actually  come  to  his  hands  from  himself  as  his  predecessor,  and  con- 
tinued afterwards  from  time  to  time,  at  each  annual  and  quarterly  settlement, 
to  report  the  same  in  his  hands,  or  using  said  balance  in  his  first  quarterly  set- 
tlement, and  then  the  balance  from  each  settlement  as  made  and  shown 
therein.  That  each  settlement  commenced  with  the  statement  of  the  balance 
in  treasury  or  on  hand  at  last  settlement,  and  ended  with  a  statement  of  bal-. 
ance  in  treasury.  That  each  and  every  of  said  settlements  were  duly  ap- 
proved by  the  said  board  of  supervisors,  except  the  last  statement  of  account, 
which  was  also  approved  after  some  corrections,  and  changes  were  made  in 
the  same  by  said  Cook  and  said  board  of  supervisors.  That  the  books  of  said 
E.  J.  Cook  as  such  treasurer  show  the  same  balances  and  amounts  as  the  set- 
tlements made  by  him.  It  was  made  to  appear  that  at  the  time  of  his  final 
settlement  the  amount  of  money  which  his  last  approved  statement  showed  to 
be  in  his  hands  as  such  treasurer  was  not  there;  in  fact  that  the  treasury  was 
short  the  amount  of  money  sued  for.  The  bond  sued  on  is  the  official  bond 
for  the  term  1885  and  1886,  and  the  suit  is  for  money  which  his  statements 
and  settlements  represented  as  being  in  the  treasury  at  the  end  of  that  term. 
Defendants  asked  to  be  allowed  to  introduce  evidence  as  to  what  had  occurred 
before  the  board  of  supervisors  at  the  times  of  the  successive  settlements  of  his 
accounts;  to  ask  whether  the  money  in  the  treasury  was  actually  counted;  to 
ask  whether,  at  the  time  of  the  settlement  in  December,  1884,  and  before  this 
bond  was  given,  he  actually  had  in  the  treasury  the  money  his  statements 
showed,  and  so  as  to  the  succeeding  statements;  to  ask  whether  he  did  not 
produce  certificates  of  deposits  upon  various  banks  as  cash  in  the  treasury. 
This  evidence  the  court  refused  to  allow.  These  rulings  present  the  question 
asked  by  the  appellants:  "Are  the  sureties  permitted  to  go  behind  the  settle- 
ments made  by  the  board  of  supervisors  with  the  treasurer,  and  show  that  the 
default  charged  occurred  before  the  commencement  of  their  liabilities  ?  "   They 
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urge  with  great  force  and  ability  that  they  should  be  allowed  to  show  that  the 
stalements  by  the  treasurer  of  the  amount  of  money  on  hand  were  false,  and 
that  the  defalcation  occurred  before  this  bond  was  executed,  and  that  the 
shortage  in  the  cash  was  continued  down  to  the  end  of  this  last  term. 

The  obligation  of  this  bond,  among  other  things,  was  that  the  treasurer 
should  faithfully  discharge  the  duties  of  his  office.  One  of  his  duties  was  to 
correctly  report  to  the  board  of  supervisors  the  amount  of  money  in  the  treas- 
ury. To  falsely  report  was  a  breach  of  his  duty,  for  which  his  sureties  were 
liable  on  this  bond.  It  is  conceded  that  the  sureties  on  this  bond  are  not  lia- 
ble for  breaches  of  duty  during  the  former  term  of  office.  The  cases  cited 
upon  this  point  will  not  be  questioned.  The  question  here  is  this:  May  he 
and  his  sureties  disfiute  that  he  had  in  the  treasury  the  money  that  he  reported 
from  time  to  time  that  he  had,  and  on  the  faith  of  which  reports  his  settle- 
ments were  made  and  approved?  It  is  admitted  by  appellants  that  the  treas- 
urer is  estopped,  but  they  insist  that  the  sureties  are  not,  and  that  they  may 
show  that  the  statement  of  money  on  hand  December,  1884,  just  before  the 
term  covered  by  their  bond  began,  was  false,  and  that  the  treasurer  did  not 
then  have  the  money.  They  permitted  him,  from  time  to  tim,e  thereafter,  to 
report  the  amount  of  money  on  hand.  They  could,  before  they  executed  the 
bond,  and  at  any  time  thereafter,  have  ascertained  the  amount  of  cash  in  the 
treasury,  and  so  verify  his  reports.  His  sureties  had  notice,  or  are  charged 
with  notice,  of  the  amount  of  money  he  reported  as  in  his  hands  at  the  begin- 
ning of  his  last  term.  They  obligated  themselves  that  he  should  "pay  over 
all  money  then  in  his  hands."  They,  as  well  as  he,  are  estopped  to  deny  that 
that  money  was  in  his  hands.  The  same  point  was  urged  in  Morley  v.  Toion 
of  Meiamora^  78  111.  394,  20  Amer.  Rep.  266,  and  the  sureties  were  held  lia- 
ble. "The  supervisor  was  his  own  successor  in  office.  He  had  made  his  an- 
nual report,  in  which  he  charged  himself  with  having  a  certain  amount  of 
money  in  his  hands.  That  report  was  approved,  and  we  must  presume  it  was 
true."  "Conceding  that  fact,  (that  default  occurred  in  former  term,)  we  do 
not  think  it  relieves  the  sureties  on  the  bond  upon  which  this  action  is  brought 
from  liability."  To  the  same  effect  is  Pinkstaffv,  People,  59  111.  148.  In 
Roper  V.  Lodge,  91  111.  518,  it  was  urged  "that  the  court  should  have  admit- 
ted evidence  that  the  defalcation  occurred  the  term  before  appellants  became 
sureties  on  this  bond. "  Upon  the  authority  of  the  foregoing  cases,  judgment 
was  affirmed.  In  Chicago  v.  Qage,  95  111.  593,  35  Amer.  Rep.  182,  the  court 
say:  "Gage  was  his  own  successor  In  office.  It  was  his  duty,  as  incoming 
treasurer,  to  receive  the  treasury  balance  from  his  predecessor.  If  he  entered 
it  in  his  treasury  books  after  the  beginning  of  his  second  term  as  having  act- 
ually come  to  his  hands  from  his  predecessor,  and  continued  afterwards, 
from  time  to  time,  to  return  and  report  the  same  as  in  his  hands,  both  he  and 
his  sureties,  we  think,  should  now  be  concluded  from  denying  that  this  bal- 
ance did  actually  come  into  Gage's  hands  as  treasurer."  It  was  his  duty  to 
keep  such  accounts^  and  make  such  reports;  and  to  "falsify  them,  and  show 
that  these  balances,  etc.,  were  not  at  the  time  actually  in  the  treasury,  would 
be  inadmissible,  as  we  conceive,  upon  sound  legal  principle."  "And  we  are 
of  opinion  that  the  sureties  should  be  equally  concluded  here  with  Gage  him- 
self." The  court  cites  Commissioners  v.  MayranU  2  Brev.  228;  McCahe  v. 
Raney,  32  Ind.  309;  Stovall  v.  Banlts,  10  Wall.  583;  Baker  v.  Preston^  1  Gil- 
mer, 235;  TJ.  S.  v.  Girault,  11  How.  27;  Svans  v.  Keeland,  9  Ala.  42.  In 
Insurance  Co.  v.  Simmons,  131  Mass.  85,  41  Amer.  Rep.  196,  the  court  held 
the  sureties  were  not  discharged  by  laches  of  creditor  in  not  compelling  pay- 
ment after  knowledge  of  default.  "It  is  the  business  of  the  surety  to  see 
that  his  principal  performs  the  duty  which  he  has  guarantied,  and  not  that 
of  the  creditor."  Wright  v.  Simpson,  6  Ves.  714;  Bank  v.  Anthony,  18 
Pick.  238;  Telegraph  Co.  v.  Barnes,  64  N.  Y.  385;  McKecknie  v.  Ward,  58 
N.  Y.  541.    In  Boone  v.  Jones,  54  Iowa,  699,  2  N.  W.  Rep.  987,  7  N.  W. 
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Rep.  155,  it  was  held  that,  "in  an  action  on  a  county  treasurer's  bond,  the 
principal's  accountings  and  settlements  made  in  pursuance  of  law  are  con- 
clusive against  him  and  his  sureties."  The  court  cites,  with  approval,  Me- 
Cahe  V.  Kanep,  Baker  v.  Preston,  Morley  v.  Metamora,  and  Chicago  v.  Gage^ 
supra.  On  a  rehearing  the  decision  was  adhered*  to.  The  authority  of 
Baker  v.  Preston  has  been  quastioned  and  the  decision  criticised.  State  v. 
Rhoades,  6  Nev.  352,  and  State  v.  Newton^  33  Ark.  276 ;  and  see  note  to  Boone 
V.  Jones,  37  Amer.  Rep.  234.  In  State  v.  Grammer,  29  Ind.  630,  the  court, 
of  Baker  v.  Preston,  say:  "We  regard  the  reasoning  in  that  case  as  entirely 
satisfactory,  and  we  know  of  no  case  holding  a  contrary  doctrine. "  We  are 
satisfied  that  the  weight  of  authority  and  the  better  reason  sustains  that  case 
and  Chicago  v.  Gage,  and  that  the  law  is  that  both  the  principal  and  sureties 
are  concluded  by  the  report  of  the  principal,  made  according  to  law,  as  to  the 
amount  of  money  in  his  hands.  We  therefore  see  no  eiTor  in  the  record. 
The  judgment  is  affirmed. 

(20  Nev.  89) 

Jerrett  ©.  Mahan.    (No.  1,266.) 
{Supreme  Court  of  Nevada,    March  8, 1888.) 

1.  JuBGMENT— Rendition  and  Entry— Delay— Inoapacitt  op  Judge  to  Enter. 

The  verdict  of  the  jury  and  the  findings  of  the  trial  judge,  all  in  favor  of  the 
plaintiff,  were  filed  in  the  district  court  in  1881.  The  plaintiff  and  defendant  each 
moved  for  a  judgment  at  once,  which  motions  were  taken  under  advisement  by  the 
judge,  who  shortly  afterwards  died  without  disposing  of  such  motions.  The  plain- 
tiff's attorney  succeeded  said  judge  in  ofQce,  and  it  was  not  until  1887  that  a  judge 
competent  to  act  was  provided.  Neither  party  in  the  mean  time  took  any  steps  m 
the  case.  Held,  the  condition  of  both  parties  in  reference  to  the  controversy  re- 
maining the  same,  that  the  plaintiff  was  not  barred  by  his  own  negligence  from 
taking  judgment  in  1887. 

a.  Irrigation— Riparian  Rights— Appropriation— Prescription. 

In  a  suit  brought  to  recover  damages  for  diverting  water  claimed  for  irrigating 
purposes,  and  for  an  injunction,  defendant  made  no  claim  to  be  the  riparian  pro- 
prietor of  the  streams,  but  claimed  the  waters  by  prior  appropriation  and  prescrip- 
tion. Held,  that  to  support  the  claim  for  damages,  the  material  allegations  in  the 
complaint  were  prior  appropriation  of  the  water  by  the  plaintiff,  and  the  diversion 
thereof  by  the  defendant,  and  that  it  was  unnecessary  to  aver  riparian  ownership 
in  the  plaintiff. 

8.  Same— Diversion  of  Water— Injunction— Pleading. 

Held,  further,  that  to  enable  plaintiff  to  obtain  the  iniunction,  it  was  only  neces- 
sary, in  addition  to  the  facts  averred  in  the  complaint  which  were  relied  upon  for  a 
judgment  for  damages,  to  aver  facts  sufficient  to  obtain  equitable  relief,  Ydthout 
repeating  the  averments  already  made. 

4,  Same— Findings  op  Jury. 

Held,  further,  that  the  answer  of  the  jury  of  "We  do  not  know"  to  the  question. 
**How  much  of  the  waters  of  that  stream  was  required  for  the  proper  irrigating  or 
crops  growing  on  that  land  in  1875?  "was  immaterial,  and  their  iinding  that  all  the 
waters  of  said  stream  were  used  by  plaintiff  in  irrigating  said  land,  and,  if  prop- 
erly used,  all  was  necessary  for  that  purpose,  controlled  and  sustained  the  verdict 
for  plaintiff. 

5.  Same. 

Held,  fwrther,  on  the  answer  of  "Yes"  by  the  jury  to  the  question,  "Has  the  de- 
fendant since  the  year  1872  used  the  waters  of  Snow  creek  for  the  purpose  of  irri- 
gating, peaceably,  openly,  notoriously,  under  claim  of  right,  and  adversely  to  plain- 
tiff and  all  other  persons!  "  that  the  trial  judge  correctly  applied  this  finding  to  aU 
waters  of  Snow  creek  except  those  naturally  flowing  in  the  two  south  branches 
(which  were  claimed  by  plaintiff),  in  view  of  the  facts  that  defendant,  from  1873  to 
1876,  used  the  waters  of  said  two  south  branches  to  irrigate  plaintiff's  land  which 
he  occupied  as  tenant,  and  that  plaintiff  mode  no  claim  to  the  other  branches  of  the 
same  creek  which  ran  through  defendant's  land. 

Appeal  from  district  court,  Elko  county;  A.  L.  Fitzgerald,  Judge. 
/.  W,  Dorsey  and  C,  Thornton,  for  appellant.    22.  M,  Clarke  and  Talbot  d 
Farrington,  for  respondent. 

Leonard,  0.  J.    This  is  an  action  to  recover  damages  for  the  alleged 
wrongful  diversion  and  use  of  the  waters  of  Niagara  creek,  and  the  three 
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southernmost  branches  of  Snow  creek,  described  in  the  complaint,  and  for 
equitable  relief  against  further  diversion.  In  his  answer  defendant  prays 
for  a  decree  adjudging  to  him  the  right  to  use  the  waters  of  Snow  creek,  or  a 
sufficient  quantity  thereof  to  irrigate  so  much  of  his  land  as  may  be  irrigated 
by  said  waters;  that  his  right  to  so  much  of  the  waters  of  Niagara  creek  as  he 
had  diverted  through  "Mahan's  Ditch**  be  adjudicjited  superior  to  that  of 
plaintiff;  and  that  plaintiff  be  perpetually  enjoined  from  interfering  with  his 
said  rights.  The  action  was  commenced  April  13,  1881,  and  on  July  26. 
1881,  a  trial  was  had  which  terminated  in  a  verdict  by  the  jury  on  83  special 
issues  of  fact,  and  a  general  verdict  in  favor  of  plaintiff,  for  five  dolLirs  dam- 
ages. On  the  same  day  the  court  made  and  filed  certain  findings,  and  plain- 
tiff and  defendant,  each  by  his  counsel,  made  a  motion  for  judgment  in  his 
favor,  upon  the  pleadings,  general  verdict  of  the  jury,  special  verdict  of  the 
jury,  and  the  findings  of  the  court,  which  motions  were  taken  under  advise- 
ment by  the  court,  but  never  decided.  No  further  action  was  taken  in  the 
case,  so  far  as  the  record  shows,  by  the  court  or  either  party,  until  March  26, 
1887,  when  plaintiff,  by  his  present  counsel,  gave  notice  of  a  motion  for  judg- 
ment on  tlie  pleadings,  general  and  special  verdicts  of  the  jury,  and  findings 
of  the  court  before  mentioned.  When  the  hist-named  motion  came  on  to  be 
heard,  counsel  for  defendant  objected  to  the  hearing  of  the  same,  and  the 
granting  thereof,  upon  the  gi'ound  that  plaintiff  had  been  guilty  of  laches, 
negligence  and  inexcusable  delay  in  making  the  same.  The  objection  was 
overruled,  and  an  exception  taken.  Thereupon  counsel  for  defendant  proved 
that  Hon.  J.  H.  Flack,  the  judge  before  whom  the  cause  was  tried,  died 
in  October,  1881,  and,  after  argument,  judgment  was  rendered  and  entered 
against  defendant  in  the  sura  of  five  dollars  damages;  and  it  was  ordered, 
adjudged,  and  decreed  that,  at  the  time  this  suit  was  brought,  plaintiff  was 
and  is  the  owner  of  the  usufruct,  and  entitled  to  use  and  enjoy,  for  the  irri- 
gation of  the  land  described  in  complaint,  all  the  waters  of  said  Niagara 
creek,  and  all  the  waters  naturally  flowing  in  the  two  southernmost  branches 
of  said  Snow  creek  at  all  times  and  whenever  he  requires  the  same  for  the 
proper  irrigation  of  the  land  described  in  complaint;  that  defendant  was  and 
is  the  owner,  and  entitled  to  use,  for  irrigation  of  tA^e  land  described  in  his 
answer,  and  for  stock  and  domestic  purposes,  all  the  waters  of  Snow  creek 
naturally  flowing  therein,  except  that  part  naturally  flowing  in  the  two 
southernmost  branches  of  said  Snow  creek;  and  each  party  was  perpetually 
enjoined  from  depriving  the  other  of  any  rights  to  him  belonging,  as  set  forth 
in  the  decree.    Plaintiff  recovered  his  costs. 

1.  It  is  urged  that  the  court  erred  in  granting  the  plaintiff's  motion  for 
judgment,  on  account  of  his  laches,  negligence,  and  inexcusable  delay  in  mak- 
ing the  same.  From  the  facts  above  stated,  it  appears  that  each  party  claimed 
to  be  the  owner,  and  entitled  to  the  use,  of  the  waters  in  dispute,  and  asked 
affirmative  relief  against  the  other  in  relation  to  the  same;  that  on  the  date  of 
the  verdicts,  each  submittt  d  a  motion  for  judgment  in  his  favor;  that  the 
motions  were  taken  under  advisement  by  Judge  Flack,  who  died  OctobeY 
1881,  before  rendering  judgment  in  the  cause;  that  plaintiff  made  another  and 
similar  motion  for  judgment  before  Judge  Fitzgerald  in  March,  1887,  which 
was  granted.  It  is  also  stated  by  counsel  for  defendant  in  their  printed  briefs, 
and  is  the  truth,  that  Judge  Bigelow,  who  was  plaintiff's  attorney  when 
the  suit  was  brought  and  tried,  succeeded  Judge  Flack  by  appointment  and 
election,  and  was  the  presiding  district  judge  in  Elko  county,  wherein  the  cause 
was  trieti,  until  January,  1887,  when,  for  the  first  time  after  Judge  Flack's 
deiith,  a  judge  competent  to  render  judgment  was  provided.  Although  it  is 
not  claimed  that  there  is  any  statute  of  limitations  within  which  this  case 
falls,  it  is  undoubtedly  true,  as  claimed  by  the  learned  counsel  for  defendant, 
that  all  rights  of  action  may  be  lost  by  lack  of  diligence  in  asserting  them; 
and,  in  proper  cases,  actions  may  be  dismissed  for  want  of  prosecution,  and 
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oftentimes  equity  refuses  to  aid  a  party  who  has  slept  upon  his  rights.  "To 
let  in  the  defense  that  the  claim  is  stale,  and  that  the  bill  cannot,  therefore,  be 
supported,  it  is  not  necessary  that  a  foundation  shall  be  laid  by  any  averment 
in  the  answer  of  the  defendants.  If  the  case,  as  it  appears  at  the  hearing,  is 
liable  to  the  objection  by  reason  of  the  laches  of  the  complainants,  the  court 
will,  upon  that  ground,  be  passive  and  refuse  relief.  Every  case  is  governed 
chiefly  by  its  own  circumstances;  sometimes  the  analogy  of  the  statute  of  limi- 
tations is  applied;  sometimes  a  longer  period  than  that  prescribed  by  the.  stat- 
ute is  required;  in  some  cases  a  shorter  time  is  sufficient;  and  sometimes  the 
rule  is  applied  where  there  is  no  statutable  bar.  It  is  competent  for  the  court 
to  apply  the  inherent  principles  of  its  own  system  of  jurisprudence,  and  to  de- 
cide accordingly."  Sullivan  v.  Railroad  Co.,  94  U.  S.  811.  "The  reason  of 
the  rule  is  apparent,  and  consists  in  the  difliculty,  and,  in  many  cases,  the  im- 
possibility, of  ascertaining,  after  a  great  lapse  of  time,  the  facts  necessary  to 
enable  the  court  to  exercise  its  power  with  safety.  He  who  delays  asserting 
his  rights  until  the  proofs  respecting  the  transaction  out  of  which  he  claims 
his  rights  arose  are  so  indeterminate  and  obscure  that  it  is  impossible  for  the 
court  to  see  whether  what  seems  to  be  justice  to  him  is  not  injustice  to  his  ad- 
versary, should  be  denied  all  relief;  for,  by  his  laches,  he  has  deprived  the 
court  of  the  power  of  ascertaining,  with  reasonable  certainty,  what  the  truth 
is,  and  thus  of  doing  justice."  McCartin  v.  Traphagen,  11  Atl.  Rep.  164. 
And  in  Adams*  AdraW  v.  Taylor,  14  Ark.  67,  it  is  said  that  *  *••  *  "  while 
courts  of  chancery  may  have  a  discretion  to  determine  the  rights  of  parties 
seeking  an  adjudication,  notwithstanding  the  lapse  of  time,  where  the  facta 
are  not  disputed,  or  are  susceptible  of  being  clearly  ascertained,  the  reason 
why  they  refuse  relief  in  accordance  with  a  statute  by  which  they  are  not  ex- 
pressly boimd  is  the  fear  of  doing  injustice,- and  the  inability  to  afford  relief 
where  the  sources  of  testimony  have  become  obscured  or  lost  by  lapse  of  time." 
In  Baggers  v.  Van  Dyck,  37  N.  J.  Eq.  137,  the  court  said:  *  *  *  "The 
delay  of  the  complainant  in  seeking  redress  constitutes  no  defense.  It  is  only 
when  tlie  complainant  has  slept  over  his  wrongs  so  long  that,  if  relief  be  given 
to  him,  great  and  serious  wrong  will  be  done  to  the  defendant,  that  laches 
constitute  a  complete  defense.  Here  the  parties  are  in  almost  the  same  posi- 
tion now  that  they  were  at  the  time  the  wrong  for  which  redress  is  sought 
was  done,  and  relief  may  be  given  to  the  complainant  without  doing  any  harm 
whatever  to  the  defendant."  And  see Spurlock  v.  Sproule,  72  Mo.  510;  Law- 
rence v.  Rokes,  61  Me.  42;  Spaulding  v.  Farwell,  70  Me.  21 ;  Wissler  v.  Craig^ 
80  Va.  22;  Cranmer  v.  McSwords,  24  W.  Va.  601;  NeeVs  Appeal,  88  Pa.  St. 
49;  Smith  v.  Thompson,  7  Grat.  112;  Qetchell  v.  Jewett,  4  Greenl.  367 ;  Plait 
V.  Piatt,  58  N.  Y.  646;  Burden  v.  Stein,  27  Ala.  114;  In  re  Lord,  78  N.  Y. 
Ill ;  People  v.  Common  Council,  Id.  63.  In  the  light  of  the  above  decisions  let 
us  now  examine  the  claim  of  error  under  consideration.  Conceding  for  the 
present  that,  aside  from  the  question  of  laches,  plaintiff  was  entitled  to  the 
relief  granted,  the  granting  or  refusing  of  the  motion  was  within  the  legal 
discretion  of  the  court,  and  its  action  will  not  be  disturbed  unless  such  dis- 
cretion was  abused.  Hayne,  New  Trials  &  App.  §  289.  Lapse  of  time  is  the 
only  evidence  of  laches  or  abandonment  of  the  cause  shown  by  the  record. 
Judge  BiGELOW  was  disqualified  except  to  call  another  judge  or  transfer  the 
case  to  another  judicial  district  for  decision.  We  shall  not  stop  to  inquire 
whether  he  had  power,  or  it  was  his  duty,  to  dispose  of  it  by  either  method 
upon  his  own  motion.  It  cannot  be  said  there  was  laches  on  the  part  of  either 
party,  during  the  time  Judge  Flack  held  the  cause  under  advisement,  that  is 
to  say,  until  October,  1881.  It  seems  strange  if  no  effort  was  made  by  either 
party  to  expedite  a  decision.  But,  under  the  circumstances,  conceding  there 
were  five  years  and  five  months  of  inaction  on  the  part  of  both  parties  after 
Judge  Flack's  death,  we  cannot  say  the  court  abused  its  discretion  in  over- 
ruling defendant's  objection  on  the  ground  of  laches.    The  facts  on  which  the 
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court  acted,  and  upon  which  only  it  could,  at  any  previous  time,  have  predi- 
cated its  decision,  were  araong  the  flies  and  records  of  the  court,  unaffected 
by  time.  There  were  no  new  facts  to  be  ascertained.  The  result  of  the  origi- 
nal transactions  was  embodied  in  the  verdicts  and  findings.  There  was  no 
showing  or  pretense  that,  by  reason  of  delay,  defendant  had  been  deceived  as 
to  plaintifTs  intentions  or  claims,  or  that  by  reason  thereof  he  had  been  in- 
duced to  do  anything  he  would  not  otherwise  have  done.  It  was  not  shown 
or  intimated  that  defendant  had  suffered  the  slightest  injury  on  account  of 
the  delayed  judgment,  and  no  reasons  existed  why  the  court  could  not  do  com- 
plete justice  to  both  parties  on  the  8th  day  of  April,  1887,  as  well  as  it  could 
have  done  so  the  day  succeeding  Judge  Flack's  death.  We  are  satisfied  with 
the  conclusion  reached  for  the  reasons  above  expressed,  and  will  not  extend 
the  volume* of  this  opinion  by  discussing  a  question  suggested  at  the  oral 
argument,  that  is  to  say,  whether  or  not  defendant  can  complain  of  the  delay, 
inasmuch  as  he  did  not  himself  move  the  court  to  call  another  judge,  or  trans- 
fer the  cause  to  another  district  for  decision,  although  after  Judge  Flack's 
death,  as  well  as  before,  his  motion  for  judgment  was  pending.  But  see 
Canal  Co.  v.  Ktdd,  28  Cal.  684;  Baird  v.  Moses,  21  Ga.  250. 
2.  It  is  claimed  that,  under  the  law  as  declared  in  Jones  v.  Adams,  19  N'ev. 

,  6  Pac.  Rep.  442,  the  complaint  states  no  cause  of  action,  because  it  bases 

plaintiff's  right  to  recover  upon  riparian  ownership,  and  not  upon  appropria- 
tion. Thisf  case  does  not  call  for  a  discussion  of  the  rights  of  riparian  pro- 
prietors, nor  does  jt  require  a  restatement  of  the  points  decided  in  Jones  v. 
Adams,  which  speaks  for  itself.  In  his  complaint  plaintiff  alleges  that  "Ni- 
agara creek  is  a  natural  surface  stream  of  running  water  which,  until  the 
commission  of  the  grievances  hereinafter  stated,  has  from  time  immemorial 
constantly  flowed  over,  upon,  and  through  the  lands  of  the  plaintiff.  ♦  *  * 
and  of  right  ought  still  to  flow  over,  through,  and  upon  the  same,  and  that 
said  lands  embrace  the  natural  banks,  beds,  and  channel  of  said  stream." 
The  same  allegations  are  made  in  relation  to  the  two  southernmost  branches 
of  Snow  creek.  But  following  the  allegations  just  stated  in  each  cause  of  ac- 
tion is  a  full  and  explicit  statement  of  facts  showing  an  appropriation  of  all 
the  waters  of  Niagara  creek  in  1875,  and  of  the  two  southernmost  branches 
of  Snow  creek  in  1874.  In  his  answer,  defendant  did  not,  as  to  Niagara 
creek,  claim  to  be  riparian  proprietor,  but  alleged  prior  appropriation  and  title 
by  prescription.  As  to  Snow  creek,  two  of  its  natural  channels  pass  over  and 
through  defendant's  lands,  but  the  two  southernmost  ones  do  not.  Defend- 
ant claimed  the  waters  adjudged  to  plaintiff  by  prior  appropriation  only,  and 
set  up  title  by  prescription  to  the  same.  From  the  pleadings  and  findings  it 
seems  plain  that  the  case  was  tried  mainly  upon  the  two  issues  just  stated, 
raised  by  the  answer, — prior  appropriation  and  prescription, — and  it  is  cer- 
tain that  by  the  judgment  plaintiff  was  awarded  no  relief  except  such  as  he 
was  entitled  to  receive  upon  findings  in  his  favor  on  those  two  issues.  It  is 
also  claimed  that  the  complaint  fails  to  state  facts  constituting  a  cause  of  ac- 
tion becHuse  there  is  no  proper  averment  that  plaintiff  is  the  owner,  or  en- 
titled to  the  use  or  flow  or  enjoyment,  of  the  waters  of  Niagara  creek,  or  to 
the  two  southernmost  branches  of  Snow  creek.  As  to  Niagara  creek,  the 
criticism  of  counsel  is  entirely  without  merit.  As  to  Snow  creek  there  is  no 
allegation  in  terms  that  plaintiff  is  the  owner  or  entitled  to  the  use  of  the  wa- 
ters naturally  flowing  in  the  two  southernmost  branches;  but  plaintiff's  ap- 
propriation in  1874,  by  means  of  dams  and  ditches  constructed  by  him  for  ir- 
rigating purposes  upon  his  land,  his  continued  use  thereof  since  that  time,  ex- 
cept when  prevented  by  defendant,  and  the  necessity  of  such  use,  together 
with  ample  facts  justifying  equitable  relief,  are  fully  averred,  and  they  are 
suflScient  to  sustain  the  judgment.  The  facts  material  to  be  alleged  were 
plaintiff's  prior  appropriation  and  defendant's  diversion.  If  plaintiff  first  ap- 
propriated the  waters  in  question  for  irrigating  pui-poses  upon  his  land,  the 
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law  gave  him  the  right  to  continue  their  exclusive  use  regardless  of  the  plead- 
er's opinion  in  the  premises.  When  those  facts  were  alleged  and  admitted  or 
proven,  the  law  determined  plaintiff's  rights  to  be  that  he  was  entitled  to  use 
and  enjoy  the  waters  up  to  the  amount  of  his  appropriation;  and  an  allega- 
tion of  the  conclusion  of  law  following  the  facts  alleged  would  add  nothing 
to  the  pleading.  Mr.  Pomeroy  says:  "In  accordance  with  the  principles  ot 
pleading  adopted  in  the  new  American  system,  the  existence  of  a  legal  right 
in  the  abstract  form  Is  never  alleged  by  the  plaintiff;  but,  lnste;id  thereof,  the 
facts  from  which  that  right  arises  are  set  forth,  and  the  right  itself  is  in- 
ferred therefrom.  The  cause  of  action,  as  it  appears  in  the  complaint  when 
properly  pleaded  will,  therefore,  always  be  the  facts  from  which  the  plaintiff's 
primary  right,  and  the  defendant's  corresponding  primary  duty,  have  arisen, 
together  with  facts  which  constitute  the  defendant's  delict  or  act  of  wrong," 
Pom.  Rem.  &  Rem.  Rights,  §  453.  Again  it  is  urged  that  "the  matters  al- 
leged as  grounds  for  equitable  ^-elief  in  both  courts  are  not  sufficient  to  sus- 
tain the  judgment  as  to  the  equitable  relief  therein  granted. "  To  sustain  this 
assertion  counsel  for  defendant  say:  "In  neither  of  the  counts  is  there  any 
allegation  of  the  plaintiff's  ownership  or  appropriation  of  the  use  or  enjoy- 
ment of  the  water,  or  any  trespass  of  the  defendant.  All  that  is  alleged  is 
matter  tending  to  show  the  irreparable  nature  of  the  defendant's  trespasses.  It 
is  well  settled  that,  in  a  complaint  for  both  legal  and  equitable  relief,  the 
statement  of  each  cause  of  action  must  be  separate  and  complete  in  itself. 
Xor  can  the  allegations  of  any  count  be  eked  out  by  those  of  another,  unless 
by  express  reference."  We  presume  counsel's  argument  is  predicated  upon 
the  theory  that  there  are  four  causes  of  action  stated  in  the  complaint  instead 
of  two, — two  for  judgments  at  law  and  two  for  equitable  relief, — and  that  the 
latter  must  contain  all  the  allegations  necessary  to  sustain  the  injunction 
granted,  including  those  of  plaintiff's  ownei*ship  or  right  of  use,  or  prior  ap- 
propriation, and  defendant's  diversion,  although  the  same  facts  are  previously 
aUeged  in  stating  facts  looking  to  legal  relief;  because  it  cannot  be  denied 
that  plaintiff's  appropriation  and  defendant's  diversion  are  plainly  and  sep- 
arately alleged  in  the  parts  of  the  complaint  preceding  the  allegations  justify- 
ing equitiible  relief.  It  may  be  admitted  that,  when  a  complaint  contains 
more  than  one  cause  of  action,  "each  count  must  contain  all  the  facts  neces- 
sary to  constitute  a  cause  of  action;  and  that  its  defects  cannot  be  supplied 
from  statements  outside  of  it,  and  not  then  if  the  matters  omitted  relate  to 
the  gravamen  of  the  action."  Haskell  v.  Haskell,  54  Cal.  265;  Pom.  Rem. 
&  Rem.  Rights,  §  575.  This  complaint  fills  every  requirement  stated  and  fol- 
lows approved  precedents.  Plaintiff  declares  separately  upon  two  causes  of 
action  only,  although,  in  each  he  seeks  two  kinds  of  relief,  as  he  is  permitted 
to  do.  Pom.  Rem.  &  Rem.  Rights,  §§  78.  437,  452,  454.  575;  Bliss,  Code  PI. 
§  114.  In  each  cause  of  action  the  grounds  of  equitable  interposition  are 
stated  subsequently  to  and  distinct  from  those  upon  which  the  judgment  at 
law  is  sought,  and,  in  each,  the  portion  which  seeks  equitable  relief  is  sepa- 
rated from  the  preceding  part  by  apt  words.  Mining  Co.  v.  Clarkin,  14 
Cal.  548.  As  to  each  stream,  all  the  facts  stated  as  grounds  for  legal  and 
equitable  relief  constitute  but  one  cause  of  action,  and  in  seeking  the  equita- 
ble interposition  of  the  court,  it  was  only  necessary  or  proper  to  allege  other 
facts  which,  in  addition  to  those  previously  stated  as  grounds  for  a  judgment 
at  law,  would  justify  the  injunction  sought. 

3.  It  is  asserted  that  "the  judgment  rendered  by  the  court  is  unsupported 
by  the  findings,  and  the  same  are  insufficient  to  sustain  the  judgment."  As  to 
Niagara  creek  it  is  said  they  are  insufficient  because  the  amount  of  water  nec- 
essary for  the  proper  irrigation  of  plaintiff's  land  is  not  found.  This  asser- 
tion is  based  upon  the  answer  to  the  seventh  issue  submitted  to  the  jury  on 
behalf  of  plaintiff,  as  follows:  "How  much  of  the  waters  of  that  stream  was 
required  for  the  proper  irrigating  of  the  crops  growing  on  that  land  during 
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1875?  Anstoer.  We  do  not  know."  In  view  of  other  findings  we  are  by 
no  means  convinced  that  a  finding  of  the  amount  of  water  required  by  plain- 
tiff in  1875  was  material  but  that  question  we  need  not  decide.  The  findings 
of  the  jury  must  be  construed  together;  and  so  treating  them  they  show  with- 
out substantial  contradiction  that  all  the  waters  of  Niagara  creek,  if  properly 
used,  were  necessary  to  irrigate  the  quantity  of  land  plaintiff  had  under  cul- 
tivation in  the  years  1875.  1876,  1879,  and  1881.  The  jury  found  that  plain- 
tiff's ditches  constructed  prior  to  and  during  the  year  1875  were  sufficient  to 
carry  all  the  water  of  Niagara  creek  during  the  irrigating  season,  that  the 
entire  waters  flowed  through  said  ditches,  and  were  used  by  plaintiff  and  his 
tenants  during  that  season  for  irrigating  the  land  described  in  complaint;  that 
all  the  waters  of  said  creek,  if  properly  used,  were  necessary  to  irrigate  the 
qfiantity  of  land  plaintiff  had  under  cultivation  in  1875,  1879,  and  1881.  It 
is  true  that,  in  answer  to  the  question  under  consideration,  the  jury  said  they 
did  not  know  how  much  of  the  waters  of  this  creek  was  necessary  for  the 
proper  irrigation  of  the  crops  grotoing  on  plaintiff's  land  in  1875,  but  they 
did  know  and  find  that  the  entire  waters  of  the  creek  were  required  to  prop- 
erly irrigate  the  qtuintity  of  land  plaintiff  had  under  cultivation  that  year. 
Since  the  last  question  was  fully  answered,  there  must  have  been  some  rea- 
son, real  or  imaginary,  why  they  were  unable  to  reply  to  the  first.  It  may 
have  been  because  the  testimony  did  not  show  that  crops  were  grown  upon 
the  entire  amount  of  land  cultivated  that  year.  Crops  do  not  always  grow, 
although  the  seeds  are  planted  and  the  ground  is  watered..  It  was  found  that 
in  1875  plaintiff  and  his  tenants  irrigated  74j^  acres  of  land  with  water  from 
Niagara  creek,  and.  as  before  stated,  that  all  the  waters  of  said  creek  were 
necessary,  in  that  year,  to  irrigate  tl)at  amount  of  land  in  a  proper  manner. 
The  jury  may  have  said:  "All  the  water  was  required  to  irrigate  the  land 
plaintiff  cultivated  in  1875,  but  we  do  not  know  there  were  growing  crops  on 
all  the  land  or  half  of  it,  and  consequently  we  do  not  know  how  much  water 
was  required  to  irrigate  the  growing  crops  properly."  There  is  no  necessary 
contradiction  between  the  findings  on  this  subject,  and  there  is  no  failure  to 
find  that  plaintiff  required  all  the  waters  of  Niagara  cieek  for  the  proper  irri- 
gation of  tlie  laud  cultivated  by  him  in  1875,  1879,  and  1881.  Finally,  it  is 
claimed  that,  as  to  all  the  waters  of  Snow  creek,  the  findings  contain  every 
element  of  an  adverse  use  known  to  the  law  for  a  period  of  more  than  eight 
years,  that  is  to  say,  from  1872  to  1881,  and  consequently  that  the  court  erred 
in  granting  an  injunction  as  to  the  waters  of  the  two  southernmost  branches 
thereof.  Again  the  findings  must  be  construed  together.  At  folio  100 6 f^e^. 
of  the  transcript,  the  jury  was  asked:  "Has  the  defendant,  since  the  year 
.872,  used  the  waters  of  Snow  creek  for  the  purposes  of  Irrigating  continu- 
ously, peaceably,  openly,  notoriously,  under  claim  of  right,  and  adversely  to 
plaintiff  and  all  other  persons?  Anstoe?',  Yes."  The  court  below  applied 
these  findings  to  all  the  waters  of  Snow  creek,  except  those  naturally  flowing 
in  the  two  southernmost  branches  thereof:  and  the  question  is  whether  they 
embrace,  or  were  intended  by  the  jury  to  embrace,  the  entire  waters  of  all  the 
branches  of  Snow  creek,  or  only  those  included  by  the  court.  From  the  plead- 
ings and  findings  construed  together,  it  is  plain  to  us  that  the  jury  did  not  in- 
tend to  find  that  since  1872  defendant  had  used  all  the  waters  of  Snow  creek 
in  the  manner  stated  at  folio  100,  or  had  so  used  any  of  the  waters  naturally 
flowing  in  the  two  southernmost  branches  thereof.  Some  of  the  reasons  for 
this  conclusion  will  be  stated.  It  was  found  that  in  1873  defendant  moved 
on  to  plaintiff's  land,  described  in  complaint,  and  erected  a  dwelling-house 
thereon,  as  lessee  of  plaintiff;  that  defendant  commenced  using  the  waters  of 
the  two  southernmost  branches  on  the  lands  now  claimed  by  him  in  1876; 
that  his  use  thereof  prior  to  that  time  was  on  plaintiff's  land  described  in  the 
complaint,  and  that  in  1876  defendant  changed  the  point  of  diversion  of  the 
waters  of  Snow  creek  from  a  point  on  plaintiff's  land»  described  in  complaint, 
v.lTp.no.l— 2 
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to  a  point  on  the  lands  now  claimed  by  defendant.  It.  seems  to  as  that,  in  the 
last  finding,  the  two  southenimost  branches  only  were  referred  to,  although 
the  words,  "the  waters  of  Snow  creek,"  were  used;  because  plaintiff  did  not 
claim  to  have  diverted,  at  any  time,  the  waters  of  any  of  the  other  branches, 
and  defendant  "commenced  using  the  waters  of  the  two  southernmost  bninches 
on  lands  now  claimed  by  him  in  1876." 

Until  1876  defendant's  use  of  the  waters  of  the  two  southernmost  branches 
was  upon  lands  occupied  by  him  as  tenant  of  plaintiff.  But,  say  counsel  for 
appellant:  "This  fact  does  not  imply  that  defendant  was  tenant  of  plaintiff *s 
water  light  also.  A  man  may  rent  another's  land  and  trespass  upon  his  water 
right,  or  vice  versa."  But  let  us  consider  the  fact  of  defendant's  tenancy  in 
connection  with  others.  It  is  admitted  by  the  pleadings  that  the  two  south- 
ernmost branches  of  Snow  creek  flow  naturally  through  and  over  plaintiff's 
land,  and  the  jury  found  that  the  two  other  branches  pass  over  defendant's 
land,  described  in  the  answer,  in  two  natural  channels.  Defendant  rented 
plaintiff's  land  in  1873,  but  it  is  not  found  that  he  used  any  of  the  waters  of 
Snow  creek  for  its  irrigation  in  1873,  and  in  1874  plaintiff,  by  means  of  dams 
and  ditches,  appropriated  the  w^aters  of  the  two  southernmost  branches  run- 
ning through  his  land.  Kow,  to  say  the  least,  it  would  have  been  an  anom- 
alous proceeding  on  the  part  of  plaintiff  to  lease  land  to  defendant  that  was 
valuable  with  irrigation,  but  practically  valueless  without  it,  and  allow  him 
to  continue  an  adverse  use  of  water  diverted  ftom  the  natural  channels  by 
plaintiff,  for  the  sole  purpose  of  irrigating  the  leased  lands.  There  is  no  find- 
ing that  plaintiff  appropriated  all  the  waters  of  the  two  southernmost  branches 
in  1874,  but  the  answer  substantially  admits  it.  The  complaint  contains  an 
averment  of  such  appropriation  and  use  by  means  of  dams  and  ditches,  and 
defendant  only  denies  that  plaintiff  constructed  dams  and  ditches  *  *  ♦ 
whereby  he  diverted  all  the  waters  from  the  two  southernmost  channels,  or 
that  it  was  necessary  to  use  all  the  waters  of  said  channels,  or  that  defendant 
had  diverted  or  used  all  the  waters  of  said  channels,  thus  admitting  plaintiff's 
appropriation  and  necessary  use  and  his  own  diversion,  except  as  to  the  small- 
est quantity  flowing  in  said  channels  or  branches.  After  making  the  admis- 
sion just  stated,  defendant  then  alleges  that  in  1871,  by  means  of  dams  and 
ditches  leading  from  the  chamiels  of  Snow  creek,  he  diverted  therefrom  all 
the  waters  thereof  when  necesmry  to  irrigate  his  said  land,  and  that  he  di- 
verted said  waters  for  the  purposes  of  irrigation  every  year  thereafter.  He 
does  not  allege  that,  at  any  time  prior  to  plaintiff's  admitted  appropriation 
and  use,  he  appropriated  any  of  the  waters  of  the  two  southernmost  branches, 
which  were  the  only  ones  in  dispute  on  the  question  of  prior  appropriation 
and  use,  but  contents  himself  with  the  allegation  that  he  diverted  all  the  wa- 
ters of  S710W  creek  when  necessary  to  irrigate  his  own  land,  without  alleging 
that  all  of  said  waters  were  necessary,  or  that  he  used  any  portion  thereof, 
except  upon  his  own  land  described  in  the  answer.  In  fact,  he  limits  all  ad- 
verse use  since  1871  to  his  own  lands;  that  is  to  say,  in  his  answer,  his  claim 
of  right  and  title  by  prescription  rests  upon  a  use  of  the  waters  of  Snow  creek, 
— not  of  the  two  southernmost  branches  thereof, — upon  his  own  lands  de- 
scribed in  the  answer, — not  plaintiff's.  But  the  jury  found  that  he  did  not 
commence  using  the  w^aters  of  the  two  southernmost  branches  on  his  own 
lands  until  1876,  and  that  his  prior  use  was  upon  plaintiff's  land,  undoubtedly 
as  plaintiff's  tenant.  Again,  as  to  Niagara  creek,  it  appears  in  both  complaint 
and  answer  that  defendant  diverted  only  a  portion  of  its  waters.  He  claimed 
only  so  much  thereof  as  ran  through  the  "Mahan  Ditch,"  which  was  but  a 
part  of  the  creek.  But,  in  many  instances,  the  form  of  questions  put  to  the 
jury  is  the  same  as  that  of  those  under  consideration  in  relation  to  defendant's 
adverse  use  of  the  waters  of  Snow  creek.  For  instance,  at  folio  72  is  this 
question:  "  When  did  Mahan  commence  running  t?ie  waters^  of  Niagara  creek 
through  the  ditch  above  Jerrett's  lands?    Answer.  Between  April  25,  1876, 
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and  May  1,  1876."  Now  the  jury  did  not  intend  to  say  that  all  the  waters  of 
that  creek  ran  through  defendant's  ditch,  nor  did  the  court  mean  to  submit 
such  a  question  to  them,  because  that  was  not  claimed  by  either  party,  and 
was  not  the  fact.  And  at  folio  94  it  is  asked:  "Upon  what  quantity  of  land 
did  the  defendant  use  the  vyaters  of  Niagara  creek  in  1872,  if  any?  Answer. 
About  one  acre.''  It  would  hardly  be  claimed  that  the  jury  intended  to  find 
that  all  the  waters  of  that  creek  were  used  in  one  acre;  because,  as  to  that 
stream,  it  Is  alleged  in  the  answer  that  "at  all  seasons  of  the  year  it  affords  a 
supply  of  water  far  beyond  the  necessities  of  the  plaintiff  for  the  proper  irri- 
gation of  the  lands  described  in  the  complaint,  and  that  all  of  said  waters  can- 
not be  used  pro6tably  or  reasonably  in  the  irrigation  of  said  lands. " 

The  court  did  not  err  in  excluding  the  two  southernmost  branches  of  Snow 
creek  from  the  findings  under  consideration ;  and  there  is  no  finding  that  de- 
fendant used  any  of  the  waters  of  said  branches  continuously,  openly,  noto- 
rioulsly,  under  claim  of  right,  and  advei-sely  to  plaintiff,  for  the  period  of  five 
years  before  the  commencement  of  this  action.  The  plaintiff  was  entitled  to 
his  costs*    Judgment  affirmed. 


(5  Utah,  428) 

BtTRLOCK  et  al.  v.  Shupe  et  al. 
(Supreme  C(mrt  of  Utah.    February  2, 1888.) 

1.  New  Triai>— Notice  op  Decision — ^Waiver. 

Where,  after  a  decision  rendered  by  the  court,  the  party  against  whom  decision 
is  made  applies  for  time  in  which  to  file  a  motion  and  statement  for  new  trial,  such 
application  is  not  a  waiver  of  the  notice  of  decision  required  to  be  given  under  the 
provisions  of  Laws  Utah,  1884,  S  636,  relating  to  new  trials. 

2.  Same — ^Diligence  in  Prosecuting  Motion— Review  on  Appeal. 

The  question  of  lack  of  diligence  in  prosecuting  a  motion  for  new  trial  is  wholly 
within  the  discretion  of  the  trial  court,  and  will  not  be  reviewed  on  appeal 
8.  Fraud— Pleading  and  Proof. 

In  an  action  for  the  recovery  of  land  defendant  filed  a  cross-complaint  alleging 
that  as  administratrix  she  had  negotiated  a  sale  of  the  land,  but,  the  purcl^aser 
having  become  insolvent  before  the  sale  was  confirmed,  she  had  declined  to  give  a 
deed :  that  plaintiff  had  levied  upon  the  purchaser's  interest  in  the  land,  and  by  false 
and  fraudulent  representations  to  the  probate  court  had  induced  the  court  to  con- 
firm the  sale  to  plaintiff.  Held,  that  fraud  was  alleged  sufficiently  to  warrant  the 
admission  of  testimony  showing  the  character  of  the  transaction. 

Appeal  from  district  court,  First  district;  before  Justice  Henderson. 

On  motion  for  new  trial.  This  action  was  brought  by  William  E.  Burlock 
and  others  against  Elizabeth  Sliupe  and  others,  to  recover  certain  lands. 
Judgment  was  rendered  for  plaintiffs,  whereupon  defendant  moved  for  new 
trial,  which  was  granted,  and  plaintiffs  appeal. 

J.  iV-  Kimball  and  A.  B,  Jfeytoood,  fur  appellants.  Thos.  Moloney,  for 
respondents. 

BoREMAN,  J.  The  plaintiffs  (appellants)  brought  their  action  against  the 
defendants  for  the  possession  of  certain  real  estate,  claiming  ownership.  The 
defendants  filetl  their  answer,  cross-corn Dlaint,  and  amended  cross-complaint, 
claiming  to  hold  the  property  as  the  sole  heirs  of  Brigham  Shupe,  deceased. 
Upon  the  case  being  heard,  judgment  was  rendered  for  the  plaintiffs.  There- 
after the  defendants  made  their  motion  for  a  new  trial,  which  motion  the 
plaintiffs  moved  the  court  to  dismiss.  The  motion  to  dismiss  was  overruled, 
and  the  motion  for  a  new  trial  was  granted,  and  thereupon  the  plaintiffs  ap- 
pealed to  this  court  from  such  orders. 

The  plaintiffs  maintain  that  the  court  below  had  no  authority  to  consider 
the  defendants'  motion  for  a  new  trial,  alleging  that  it  was  not  filed  in  time, 
and  no  notice  or  statement  was  filed  in  time.  The  statute  says  that "  the  party 
intending  to  move  for  a  new  trial,  must,  within  ten  days  after  the  verdict  of 
the  jury,  if  the  action  were  tried  by  a  jury,  or  after  notice  of  the  decision  of 
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the  court  or  referee,  if  the  action  were  tried  without  a  Jury,  file  with  the  clerk, 
and  serve  upon  the  adverse  papty,  a  notice  of.  his  intention,  designating," 
etc.  Laws  Utah  1884,  p.  246,  §  536.  The  case  was  tried  by  the  court  with- 
out a  jury,  and  the  findings  and  decision  and  judgment  were  made  and  filed 
on  the  same  day,  the  25th  of  February,  1886.  No  notice  of  the  decision  was 
given  to  the  defendants,  as  contemplated  by  the  section  of  the  statute  referred 
to,  but  the  defendants'  attorney,  on  the  same  day  that  the  decision  was  ren- 
dered, wrote  a  note  to  the  judge  who  tried  the  case,  asking  a  stay  of  proceed- 
ings for  30  days,  to  prepare  and  file  the  motion  and  statement  for  a  new  trial, 
and  the  extension  of  time  was  granted.  On  the  26th  of  March,  1886,  another 
order,  dated  24th  of  March,  1886,  was  filed,  giving  20  additional  days  from 
the  date  of  the  order  within  which  to  prepare,  file,  and  serve  notices,  motions, 
and  statements  for  a  new  trial  and  appeal.  The  plaintiffs  contend  that  these 
applications  and  orders  for  the  stay  of  proceedings  were  a  waiver  of  the  no- 
tice of  the  decision,  which  the  statute  requires  to  be  given.  We  have  no 
doubt  that  the  giving  of  the  notice  of  intention  to  move  for  a  new  trial  was  a 
waiver  of  the  notice  of  the  decision,  under  the  authorities  referred  to  by  the 
plaintiffs,  {Cottle  v.  Xea^/i,  43  Cal.  322;  Thorn  v.  Finn,  10  Pac.  Rep.  414;) 
and  for  some  purposes  the  law  does  no  doubt  consider  mere  knowledge  as 
equivalent  to  notice;  but  this  does  not  hold  good  in  all  cases.  It  does  not 
seem  that  the  provision  of  the  statute  that  the  time  to  give  the  notice  of  the 
intention  begins  to  run  from  the  time  of  the  notice  of  the  decision,  and  that 
notices  must  be  in  writing,  could  be  held  to  mean  that  mere  knowledge  is 
notice.  Where  the  party  has  knowledge,  and  acts  in  the  manner  pointed  out 
in  the  statute  as  to  follow  the  notice,  there  would  be  good  reason  to  treat  his 
action  as  a  waiver  of  the  notice,  or  as  equivalent  to  the  notice.  But  we  are 
not  prepared  to  say  that  anything  short  of  doing  something  which  the  statute 
points  out  as  to  follow  or  be  preceded  by  the  notice,  would  be  or  could  be 
treated  as  a  waiver  of  the  notice.  The  party  must  do  some  affirmative  act 
pointed  out  in  the  statute  as  not  necessary  to  be  done  until  after  the  notice. 
The  statute  says  that  the  notice  of  intention  to  move  for  a  new  trial  need  not 
be  made  until  after  notice  of  the  decision,  but  if  the  party  proceeds  to  give 
his  notice  of  intention  without  waiting  for  the  notice  of  the  decision,  the  in- 
ference would  be  that  he  had  waived  the  notice  of  decision.  The  asking  of  a 
stay  of  proceedings  to  prepare  the  notice  of  intention,  etc.,  would  seem  not 
to  be  a  waiver  of  the  statutory  right  to  have  a  written  notice  before  he  should 
file  or  serve  the  notice  of  intention.  This  is  the  view  taken  by  the  supreme 
court  of  California,  of  a  like  statute,  and  it  seems  to  be  the  most  reasonable 
rule  to  reconcile  the  conflicting  views.  Biagi  v.  Howes,  66  Cal.  469,  6  Pac. 
Hep.  100;  Carpenter  v.  HeweU  67  Cal.  589, 8  Pac.  Ttep.  314;  People  v.  Carter, 
64  Cal.  561,  5  Pac.  Rep.  260.  The  plaintiffs  (appellants)  further  contend  that 
the  defendants'  motion  for  a  new  trial  should  have  been  dismissed,  because  it 
was  not  prosecuted  with  diligence.  There  was  a  long  delay  in  the  disposition 
of  the  motion  for  a  new  trial,  but  no  injury  appears  to  have  I'esulted.  The 
plaintiffs  had  not,  prior  to  action  by  the  defendants,  made  any  move  to  dis- 
miss. Plaintiffs'  action  was  taken  subsequent  to  action  by  the  defendants. 
The  well-known  burdened  condition  of  the  docket  of  the  court  may  have  had 
something  to  do  with  the  delay  in  the  hearing  of  the  motion;  but  whether 
this  be  so  or  not,  the  question  of  the  want  of  diligence  is  one  resting  in  the 
sound  discretion  of  the  court  which  passed  upon  the  motion.  Boggs  v.  Clarke 
37  Cal.  236.  In  the  absence  of  anything  showing  that  the  court  did  not  exer- 
cise a  sound  discretion,  this  court  will  not  disturb  the  action  of  the  court  be- 
low, so  far  as  it  concerns  the  question  of  diligence. 

It  was  claimed  by  the  defendants  in  their  application  for  a  new  trial  that 
the  court,  on  the  trial  of  the  case,  had  rejected  evidence  tending  to  show  fraud 
as  set  up  in  the  cross-complaint.  The  appellants  contend  that  such  rejections 
were  not  grounds  for  granting  a  new  trial,  but  were  correct  rulings;  that  the 
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cross-complaint  made  no  statement  of  facts  that  would  constitute  fraud.  The 
cross-complaint,  as  amended,  alleges  in  substance  that  the  property  belongs 
to  the  defendants  as  the  sole  heirs  of  Brigham  Shupe,  deceased, — one  defend- 
ant being  the  wife,  and  the  other  the  child,  of  said  Brigham  Shupe,  deceased; 
that  the  defendant  Elizabeth  Shupe,  as  administratrix,  obtained  an  order  for 
the  sale  of  the  real  estate  in  question,  and  at  the  sale  S.  H.  Higginbotham 
became  the  purchaser  at  $950  cash,  subject  to  approval  by  the  probate  court; 
that  ti)e  probate  court  delayed  confirming  the  sale;  that  in  the  mean  time  Hig- 
ginbotliam  became  insolvent,  and  notified  the  administratrix  and  the  probate 
court  that  he  could  not  pay  for  the  land,  and  that  he  repudiated  the  sale;  that 
after  this  time  the  plaintiffs  sued  and  obtained  judgment  again^  Higgin- 
botham, and  sold  on  execution  such  interest  as  Higginbotham  had  in  the  prop- 
erty; that  he  falsely  and  fraudulently  represented  to  the  probate  court  that 
Higginbotham  had  an  equitable  interest  which  they  had  bought  st  the  sher- 
iff's sale,  and  were  entitled  to  have  the  sale  made  by  the  administratrix  to 
Higginbotham  confirmed  to  them;  that  they  intended  to  mislead  the  probate 
court  by  such  false  and  fraudulent  representations;  that  Higginbotham  never 
paid  said  $950,  or  any  part  of  it;  that  said  plaintiffs  never  paid  said  sum  or 
any  part  of  it;  that  plaintiffs  well  knew  that  said  Higginbotham  had  never 
paid  any  part  of  said  money,  and  the  probate  court  likewise  knew  these  facts; 
that  the  probate  court,  at  the  solicitation  of  the  plaintiffs,  with  these  facts  be- 
fore it  and  before  them,  made  a  pretended  order  confirming  said  sale  to  the 
plaintiffs,  in  fraud  of  the  rights  of  the  heirs;  that  because  the  administratrix 
refused  to  make  the  deed  to  the  plaintiffs  without  having  received  any  pay 
therefor,  she  was  removed  from  her  position  as  administratrix,  and  another 
person  appointed  thereto,  who  did  make  the  deed.  These  facts,  if  proven, 
would  have  shown  a  most  bald  fraud.  They  would  have  shown  that  the  plain- 
tiffs were  endeavoring,  through  the  forms  of  law,  but  without  a  shadow  of 
right,  moral  or  legal,  to  appropriate  the  property  of  others  without  having 
paid  for  it,  and  knowing  that  the  party  through  whom  they  were  claiming  it 
had  never  paid  for  it.  In  passing  upon  the  matters,  the  probate  court  had  to 
decide  tiiat  Higginbotham  had  such  an  interest  in  the  real  estate  as  was  sub- 
ject to  levy  and  sale  under  execution,  when  that  was  a  question  for  a  court  of 
more  extended  jurisdiction,  and  not  one  for  the  probate  court,— a  court  of  but 
limited  jurisdiction.  The  rejection  of  the  proofs  offered  by  the  defendants, 
of  the  facts,  was  therefore  error.  The  evidence  should  have  been  admitted. 
The  motion  for  a  new  trial  was  properly  granted. 

We  see  no  error  in  the  action  of  the  court  below  in  granting  the  motion. 
The  order  granting  it  is  therefore  affirmed. 

Zan£,  0.  J.»  concurring.    Henderson,  J.>  concurs. 

(U  Colo.   15) 

Adams  d.  Schiffer  et  al. 
(Supreme  Court  of  Colorado.    January  27, 1888.) 

1.  Equttt — ^Rescission  of  Gontkact— Fraudulent  Representations. 

General  representations  to  the  vendor  of  an  interest  in  mining  property,  that  the 
purchaser  could  command  capital  to  work  the  mine,  and  influence  so  that  a  future 
sale  could  he  advantageously  made,  which  do  not  deflnitely  appear  to  have  formed 
part  of  the  consideration,  or  to  have  been  made  with  fraudulent  intent,  or  to  have 
oeen  in  fact  false,  followed  a  considerable  time  afterwards  by  the  exaction  of  hard 
conditions,  whereby  the  vendor  was  compelled  to  sell  at  a  less  sum  than  anticipated, 
are  not  sufficient  evidences  of  fraud  in  the  inception  of  the  contract  to  invalidate  it. 

2.  Duress— Of  Property— What  Constitutes. 

Complainant  agreed  to  convey  to  defendant  an  interest  in  certain  mining  property 
hy  a  deed  passing  a  good  and  perfect  title.  In  pursuance  of  such  agreement,  he 
gave  the  defendant  a  quitclaim  deed,  which  defendant  accepted.  A  third  party 
made  an  unfounded  claun  to  the  property,  which  defendant  voluntarily  hought  up. 
At  the  time  of  such  claim,  complainant  was  a  depositor  in  defendant's  bank  and  de- 
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fendant  compelled  him,  by  refusing  to  honor  his  checks,  to  settle  for  part  of  the  sum 
paid  to  6uch  third  party.  Held  that,  as  by  accepting  the  quitclaim  deed  defendant 
had  waived  all  rights  to  a  covenant  against  incunibranoes,  he  had  no  right  to  de- 
mand a  repayment  of  such  sum  even  if  the  claim  had  been  valid,  and  suoh  settle- 
ment was  in  duress  of  complainant's  property,  and  void.^ 

8.  Same— Taking  Advantage  op  Party's  Financial  Embarrassment. 

The  refusal  of  a  purchaser  to  pay  the  contract  price  of  mining  property  on  the 
ground  of  false  representations,  and  the  acceptance  by  the  seller  of  a  less  sum  on 
account  of  financial  embarrassment,  does  not  constitute  duress,  if  the  purchaser  had 
done  nothing  unlawful  to  cause  such  financial  embarrassment. 

4.  Same. 

Acceptance  by  a  seller  of  a  certain  sum  for  his  interest  in  mining  property,  be« 
cause  Qf  financial  embarrassment,  and  of  his  co-owners  pressing  him  to  pay  his 
share  of  improvements  made  on  the  land,  does  not  constitute  duresL,  so  as  to  in- 
validate the  sale,  or  the  settlement  made  by  the  seller  with  his  co-owner,  the  latter 
being  willing  to  take  a  mortgage  on  the  seller's  interest  in  the  mine  for  his  claim, 
and  the  sale  and  receipt  of  the  purchase  money  by  the  seller  being  made  with  the 
understanding  that  such  claim  was  to  be  paid  out  of  the  money  received  from  the 
sale. 

Error  to  district  court,  Rio  Grande  county. 

Adams,  the  plaintiff  in  error,  filed  his  bill  of  complaint  in  the  court  below 
against  Schiffer,  Forsch,  and  Stern,  praying  for  an  account,  and  a  recon- 
veyance  to  him  of  the  Aztec  lode  and  the  Aztec  mill-site,  and,  in  case  he 
should  not  be  entitled  to  this  relief,  that  the  defendants  be  decreed  to  pay  him 
certain  sums  of  money.  The  cause  was  tried  to  the  court,  on  the  bill,  an- 
swer, and  evidence,  and  the  bill  dismissed.  From  this  decree  Adams  appeals 
to  the  supreme  court.  It  appears  from  the  evidence  that  the  plaintiff  in  er- 
ror, Adams,  on  the  24th  day  of  January,  1881,  entered  into  a  contract  to  sell 
to  the  defendant  Schiffer  an  undivided  one-half  interest  in  certain  mining  and 
milling  property,  viz.,  the  Sumuiit  lode  and  the  Summit  mill-site,  situate  in 
Summit  mining  district,  in  Rio  Grande  county,  with  the  engine,  stamp-mill, 
and  machinery  thereon.  The  consideration  was  $3,500, — $1,600  cash  in 
hand,  the  remaining  $2,000  to  be  paid  when,  in  the  language  of  the  contract, 
"said  Adams  shall  execute  and  deliver  to  said  Schiffer  good  and  sufficient 
deed  of  conveyance,  passing  to  said  Schiffer  a  good  and  sulficient  title  to  the 
above-described  property."  It  was  further  agreed  "that  at  any  time  when, 
by  mutual  consent,  the  whole  of  said  property  shall  have  been  sold  for  the 
sum  of  $40,000,  or  the  interest  of  said  Schiffer  in  said  property  shall  have 
been  sold  for  the  sum  of  $20,000,  the  said  Schiffer  will  immediately  pay  to  the 
said  Adams  the  sum  of  $6,000."  Schiffer  further  agreed  "to  furnish  the  sum 
of  $5,000  as  working  capital  for  the  working  and  developing  of  the  aforesaid 
property;  said  amount  to  be  furnished  as  needed  for  the  working  and  develop- 
ing of  said  property;  *  *  *  and  it  is  agreed  that  the  said  $5,000  shall  be 
repaid  to  said  Schiffer  out  of  any  proceeds  arising  in  any  way  from  said  prop- 
erty." It  was  further  agreed  "that,  should  it  be  advisable  for  said  Adams 
to  relocate  the  lode  or  mining  claim  and  mill-site  heretofore  described  and 
known  as  the  'Summit  Lode,*  and  'Summit  Mill-Site,'  and  to  change  the 
name  of  said  lode  from  its  present  name,  •  Summit  Lode,'  to  that  of  'Aztec 
Lode,'  and  to  change  the  name  of  the  said  mill-site  from  its  present  name, 
'Summit  Mill-Site,'  to  that  of  the  'Aztec  Mill-Site,'  then  ail  of  the  aforemen- 
tioned agreements  by  each  of  the  parties  hereto  in  relation  to  the  said  Summit 
lode  and  Summit  mill-site  shall  apply  with  equal  and  full  force  and  effect  to 
the  Aztec  lode  and  Aztec  mill-site,  when  the  same  shall  have  been  located." 
In  selling  and  purchasing,  the  respective  parties  had  in  view  placing  the  prop- 
erty on  the  New  York  market,  and  selling  it  at  an  advance.  The  complain- 
ant, Adams,  addressed  himself  at  once  to  the  relocation  and  entry  of  the  lode 
and  mill-site  under  the  name  of  the  "Aztec  Lode"  and  "Aztec  Mill-Site." 
The  entry  under  that  name  was  made  by  him  on  or  about  the  16th  of  the  fol- 

1  As  to  what  constitutes  duress,  see  Lomerson  v.  Johnson,  (N.  J.)  13  Atl.  Rep.  8» 
and  note. 
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lowing  June.  In  the  mean  time  both  Adams  and  Schiffer  went  to  New  York 
city,  and,  in  the  month  of  March  following  the  sale,  Adams  sold  to  one  Fer- 
dinand Forsch,  a  brother-in-law  of  Schiffer,  a  one-eighth  interest  in  his  re- 
maining interest  in  the  mining  and  milling  property  for  the  sum  of  $2,500; 
$250  wfis  paid  down,  and  the  remaining  $2,250  was  to  be  paid,  in  the  lan- 
guage of  the  agreement,  ''on  or  before  the  1st  day  of  June,  1881,  or  as  soon 
thereafter  as  a  perfect  title  deed  can  be  given  said  party  of  the  first  part;  said 
party  of  the  first  part  binds  himself,  or  his  heirs,  assigns,  or  administrators 
to  give  said  party  of  the  second  part  a  good  warranty  deed,  as  soon  as  a  dupli- 
cate receipt  for  patent  is  issued  from  the  United  States  land-oflQce  at  Del  Korte, 
for  the  within  described  mine  and  mill-site/'  Both  parties  returned  from 
New  York  to  Del  Norte; and,  on  the  15th  of  June,  Adams  having  theretofore 
entered  the  property  under  the  name  of  the  "Aztec  Lode  and  Mill-Site,"  con- 
veyed to  Schiffer  by  deed  of  quitclaim  the  one-half  interest  in  pursuance  of  his 
agreement  of  the  24th  of  January,  at  which  time  Schiffer  paid  to  Adams  the 
remai  uder  of  the  purchase  money,  $2,000.  Adams  also  at  the  same  time  tend- 
ered to  Schiffer,  as  the  representative  of  Forsch,  a  deed  for  the  one-eighth 
interest  theretofore  sold  to  Forsch  in  March.  At  this  point  the  first  differ- 
ence arose.  When  Adams  tendered  the  Forach  deed  to  Schiffer  the  latter  re- 
fused to  receive  it,  and  to  pay  Adams  on  behalf  of  Forsch  the  remainder  of 
the  purchase  money,  $2,250.  He  claimed  that  Adams  had  made  certain  false 
and  fraudulent  representations  respecting  the  amount  of  ore  on  the  dump  at 
the  time  Forsch  purchased.  Adams  denied  making  any  such  representations. 
Schiffer  offered  to  receive  the  deed  for  Forsch,  and  to  pay  $1,750,  saying  that 
this  was  the  best  he  would  do.  Adams  finally  accepted  the  proposition,  took 
the  money,  and  delivered  the  deed.  In  respect  to  this,  as  well  as  the  other 
contentions  in  this  case,  the  parties  are  practically  the  only  witnesses.  Of 
this  settlement  on  the  15th  of  June  the  plaintiff,  Adams,  testifies:  "Mr.  Schif- 
fer had  gone  up  to  the  mine,  and  cauie  down  and  said  to  me  that  I  had  made 
representations  of  the  mine  to  him  and  his  brother-in-law.  I  said  I  had  not 
done  any  such  thing.  He  said,  *  You  made  representations,  but  the  condition 
is  not  as  you  represented  it  to  be;  yon  said  tiiere  was  at  least  1,500  pounds  to 
a  ton  somewhere  there,  but  it  is  not  there.'  I  said,  *  What  has  become  of 
it? '  He  said  he  did  not  know ;  it  was  not  there.  I  asked  him  if  he  thought 
1  was  responsible  for  that.  *I  cannot  help  it,'  he  says;  *  it  is  not  there,  and 
I  do  not  propose  to  pay  you  the  other  $2,250.'  I  said  *  I  could  not  stand  that. 
I  am  ready,  whenever  I  can  get  my  money,  to  make  this  deed.'  He  said,  *  I 
will  pay  you  $1,750,  and  no  more,  and  J  think  I  will  probably  buy  this  back 
myself  from  Mr.  Forsch.'  Understanding  that  I  had  done  as  I  had  agreed  to 
do,  I  trusted  to  getting  the  other  $500  from  Mr.  Forsch,  and  gave  him  the 
deed.  This  conversation  occurred  in  Mr.  Schiffer's  store,  in  the  main  build- 
ing. *  *  «  I  took  the  ore  that  I  carried  to  New  York  as  specimens  out 
of  the  same  place,  and  Mr.  Schiffer  and  I  both  went  to  see  BuUback  in  New 
York.  There  was  fifty-eight  pou  nds  of  dry  ore.  Mr.  Bullback's  certificate  was 
1,467  dollars,  and,  I  think,  some  cents.  *  *  *  Mr.  John  Shaw  told  me 
there  was  1,500  pounds  on  the  dump.  I  made  the  statement  through  him. 
I  left  the  mine  on  the  16th  day  of  January,  previous,  I  think.  This  ore  was 
taken  out  afterwards.  I  informed  Mr.  Schiffer  of  tlie  ore  taken  out,  as  a  fact 
stated  by  Mr.  Shaw.  The  ore  was  sampled  before  the  sale  to  Mr.  Forsch. 
*  *  *  I  wanted  the  money,  and  he  wouldn't  pay  more,  and  I  took  it  rather 
than  lose  the  sale. " 

The  defendant  Schiffer  testifies  that  "Mr.  Adams  told  him  (Forsch)  it  was 
a  good  piece  of  property  in  his  opinion;  told  him  there  was  some  money  taken 
out  last  year;  and,  judging  from  the  ores  which  he  had  sent  to  me,  it  was  a 
valuable  piece  of  property.  I  received  58  pounds  of  ore  which  I  assayed  at 
Bullback's,  and  it  ran  one  thousand  four  hundred  dollars;  that  is,  the  ore  that 
he  testified  about,  sent  in  the  spring.    Mr.  Adams  told  Mr.  Forsch  there  was 
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several  tons  of  good  ore  on  the  dump.  Mr.  Forsch  said,  *  If  that  Is  the  case, 
what  will  you  take  for  an  interest, — for  one^ixteenth.'  Mr.  Adams  wanted 
five  thousand  dollars;  Foi*sch  would  not  give  it;  *  *  *  but  finally  an 
agreement  was  drawn  up  that  >he  was  to  pay  Adams  S250  down  and  $2,250 
when  Mr.  Adams  gave  him  the  deed;  that  was  the  sum  of  the  contract.  We 
both  considered  that  there  was  not  much  risk,  as  there  were  several  tons  of 
good  ore  on  the  dump.  When  we  went  up  to  the  mine  I  do  not  believe  we 
found  fifty  pounds  of  ore;  *  *  *  there  was  a  vein  there,  but  not  very  val- 
uable ore;  that  was  at  the  Golconda;  but  he  represented  that  there  was  several 
tons  of  very  rich  ore.  Mr.  Adams  camo  to  Del  N^orte  a  few  days  later, — 
about  the  14th  or  15th  of  June.  We  had  the  receiver's  receipt  of  the  Aztec 
lode.  The  deeds  were  brought  over  the  next  day,  and  we  went  to  Jim  lioss' 
office  to  acknowledge  them,  and  we  had  niy  deed  acknowledged.  I  told  Mr. 
Adams  that  I  would  not  take  the  Forsch  deed;  that,  under  the  circumstances, 
I  could  not  accept  it,  as  Mr.  Forsch  had  requested  me  to  attend  to  his  busi- . 
ness  for  him.  I  said,  at  the  recorder's  office,  *  We  will  consider  tliat  you  own 
one-half  and  I  own  one-lialf,  and  that  the  deed  to  Forsch  was  not  accepted 
by  me.'  *  *  ♦  i  told  Adams  I  would  not  accept  the  Forsch  deed,  and 
would  rather  let  the  $250  go  than  take  the  property,  as  it  is  entirely  different 
from  what  you  represented  it  to  be  in  Kew  York.  Mr.  Adams  insisted  upon 
it,  but  I  would  not  do  it.  I  told  him  I  would  telegraph  to  Mr.  Forsch  about 
it,  and  then  I  could  tell  him  what  I  could  do.  I  telegraphed  that  I  thought 
two  tlK)usand  dollars  should  be  paid,  and  no  more;  and  if  Mr.  Adams  would 
be  satisfied  with  that,  I  would  wire  him.  Mr.  Adams  said  to  wire  him,  and  see 
what  he  says.  It  was  accepted.  Mr.  Adams  acknowledged  the  deed,  and  I 
paid  him  one  thousand  seven  hundred  and  fifty  dollars.  He  made  the  draft 
on  Mr.  Forsch,  and  I  cashed  it.  ..Mr.  Adams  was  perfectly  satisfied.  I  acted 
for  Mr.  Forsch  because  he  was  my  brother-in-law,  and  he  told  me  to  act  for 
him.  The  receipt  given  me  is  the  one  read  in  evidence."  With  respect  to 
this  transaction,  Adams  claims  that  he  is  entitled  to  a  decree  for  $500,  the  re- 
mainder of  the  purchase  money  as  agreed  upon. 

On  the  18th  day  of  October  following,  Adams  entered  into  an  agreement 
with  Schiffer  to  convey  to  him  by  good  and  sufficient  deed  his  remaining  inter- 
est in  the  said  Aztec  lode  and  mill-site,  for  the  sum  of  $25,000,  to  be  deposited 
to  the  credit  of  Adams  in  the  liio  Grande  County  Bank  on  or  before  the  15th 
day  of  November,  1881.  Schiffer  was  in  New  York,  and  soon  thereafter  tele- 
graphed to  Adams  to  come  on  for  the  purpose  of  closing  a  sale  of  the  property. 
In  response  to  the  telegram  Adams  went  east,  and  on  the  17th  of  November 
sold  and  conveyed,  by  quitclaim  deed,  his  remaining  interest  in  the  property 
to  one  Stern,  for  the  sum  of  $15,500.  This  sale  to  Stern  was  negotiated  by 
Schiffer,  who  represented  to  Adams  that  this  was  all  he  could  get  for  the 
property.  Adams  was  reluctant  to  sell  the  property  for  that  price.  The  pur- 
chase money,  $15,500,  was  paid  by  Stern  to  Schiffer,  who,  before  paying  it 
over  to  Adams,  insisted  that  Adams  should  repay  to  Schiffer  his  share,  or 
seven-sixteenths  of  the  money  advanced  by  Schiffer  for  the  purpose  of  work- 
ing and  developing  the  mine,  amounting  to  about  $6,800.  Adams  expressed 
his  willingness  to  pay  his  share  of  all  moneys  so  advanced  by  Schiffer  for 
working  and  developing  the  mine,  over  and  above  the  sum  of  $5,000,  but  in- 
sisted that,  under  the  written  agreement  of  January  24th,  that  Schiffer  was  to 
advance  $5,000  for  the  developing  and  working  of  the  mine,  and  was  to  be  re- 
imbursed out  of  the  proceeds  arising  from  working  the  mine.  Schiffer,  on  the 
other  hand,  insisted  that  he  was,  under  the  terms  of  the  contract,  to  be  reim- 
bursed his  $5,000  out  of  the  proceeds  of  the  mine,  whether  arising  from  work- 
ing the  mine  or  from  its  sale.  Adams  finally  yielded  to  the  claim  of  Schiffer, 
delivered  the  deed,  and  received  from  Schiffer  the  purchase  money,  $15»500, 
less  the  amount  claimed  by  Schiffer  as  due  from  Adams  to  him  for  money  laid 
out  and  expended  by  Schiffer  in  working  and  developing  the  mine.    This  waa- 
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tlie  second  matter  of  difBcalfy,  in  respect  to  which  the  compMnant  Adams 
claims  a  decree  for  the  sum  of  $2,900.  Of  this  settlement  the  complainant 
Adams  testifies:  "He  said,  *If  you  will  take  the  fifteen  thousand  five  hun- 
dred dollars,'  he  would  make  tiie  negotiations.  Well,  I  bad  to  do  that  or  noth- 
ing. I  made  the  conveyance  for  fifteen  thousand  five  hundred  dollars,  on  this 
understanding  of  what  I  have  been  telling;  I  did  not  know  who  this  man  was. 
I  have  got  up  to  the  point  where  I  finally  concluded  to  tell  him  to  make  out 
the  deed.  He  did  so,  and  wanted  the  deed  made  out  to  another  man,  and  he 
wanted  the  consideration  in  the  deed  forty-five  thousand  dollars.  I  said,  *  You 
can  put  it  in  fifty  thousand  dollars  if  you  want  it;  and  if  you  have  to  pay  it  it 
will  not  be  so  pleasant.'  Well,  I  had  not  got  any  money  yet;  but  we  had  fig- 
ured up  this  thing, — what  I  owed  him  on  the  expenses  for  work.  When  he  came 
to  pay  me  he  said,  I  am  going  to  take  out  what  you  owe  me.  This  deed  was 
signed,  and  I  could  not  help  it.  I  thought  I  had  better  let  him  have  it.  I  took 
his  check  for  twelve  thousand  dollars  on  his  bank,  and  he  paid  me  the  balance. 
He  took  out  the  balance  I  owed  him  on  the  tunnel  transaction,  and  paid  me 
the  balance  i n  currency . "  On  cross-examination  he  says :  "  He  said  a  friend  of 
his  would  give  fifteen  thousand  dollars  for  it.  I  refused,  and  then  he  wanted 
a  settlement,  and  then  it  was  discovered  I  owed  seven-sixteenths  gf  the  amount 
expended  in  development,  and  he  used  that  as  a  means  of  coercion.  I  pre- 
ferred, if  I  could,  to  settle  amicably.  He  would  have  taken  security  on  what 
I  had  if  I  would  have  given  it  to  him.  If  he  had  given  me  the  fifteen  thou- 
.  sand  five  hundred  dollars  for  that  interest,  without  taking  his  pay  out,  I  would 
not  have  been  satisfied  to  sell;  not  for  that  price.  I  considered  that  I  might 
be  placed  in  a  worse  position  by  Schiffer,  if  I  did  not  do  as  I  did.  I  did  not 
know  he  could  not  compel  me  to  pay  the  seven-sixteenths  of  the  development 
money;  he  said  he  could  compel  me.  I  knew  the  contract  said  he  was  only 
to  be  paid  that  five  thousand  dollars  from  the  mine,  and  that  I  had  received 
no  proceeds  from  the  mine.  I  offered  Mr.  Schiffer  security  on  the  ore  taken 
out.  and  him  to  give  me  twenty-five  per  cent,  for  my  share  until  he  was  paid; 
but  he  wouldn't  do  it.  I  wanted  him  to  do  that,  and  go  on  and  ship  the  ore, 
but  he  would  not  do  that;  but  he  would  have  taken  a  deed  for  my  interest 
and  held  it,  and  when  he  got  the  deed  I  woi^ld  have  been  completely  in  his 
control.  He  didn't  tell  me  he  would  freeze  me  out.  On  the  whole  of  this» 
rather  than  chance  what  I  feared,  I  sold  balance  for  fifteen  thousand  five  hun- 
dred dollars.  [Witness  here  shows  Exhibit  L.]  I  made,  executed,  and  de- 
livered that  instrument."  The  defendant  Schiffer  testifies:  "My  contract 
with  him  was  that  this  85,000  or  more,  whatever  I  advanced  towards  devel- 
oping this  property,  I  could  only  get  through  the  sale  of  the  mine,  or  from 
sales  of  ore.  I  did  not  press  him  at  all  for  the  money;  made  no  such  demand 
for  his  share  of  the  development  money.  '^  *  '*'  The  ;$5,000  development 
was  to  come  out  of  a  sale  of  the  mine,'or  proceeds  of  the  ore;  either  a  sale  of 
all  or  only  a  portion  of  the  mine,— either  way;  presume  that  was  Dr.  Adams' 
understanding  also.  Every  fraction  sold  was  to  pay  its  proportion  of  the  de- 
velopment money.  When  Dr.  Adams  sold  seven-sixteenths  to  Stern,  it  was  my 
understanding  that  seven-sixteenths  of  all  development  money  was  to  be  paid 
by  Adams  to  me,  and  deducted  from  the  proceeds  of  the  sale.  When  he  sold 
the  one-sixteenth  to  Forsch,  I  didn't  deduct  the  development  money,  because 
he  didn't  have  the  money  to  spare  at  that  time,  and  I  didn't  ask  him  for  it.  We 
had  no  expenses  then,  in  June,  to  speak  of.  Question.  Now,  I  will  call  your 
attention  to  this  part  of  the  contract,  '  And  it  is  agreed  that  the  said  sum  of 
$6,000  shall  be  repaid  to  said  Schiffer  out  of  any  proceeds  arising  in  any  way 
from  said  property.'  Do  you  swear  that  that  meant  that  the  proceeds  arising 
in  any  way  from  said  property  meant  from  the  sale  of  the  property.  Answet. 
Yes,  sir." 

In  Mai'ch,  1882,  Richard  0.  Adams,  a  son  of  the  complainant,  set  up  a  claim 
of  title  to  the  property  sold  by  his  father,  and  entered  a  protest  at  the  proper 
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office,  restraining  the  officer  against  issuing  of  patent  to  his  father  for  said 
property.  The  complainant  had,  at  the  time,  about  $8,000  deposited  at  the 
Eio  Grande  County  Bank,  an  incorporation  owned  and  controlled  by  the  de- 
fendant Schiffer  and  his  brother,  one  Abraham  Schiffer.  The  defendant  Schif- 
fer  refused  to  honor  the  checks,  of  the  complainant,  on  said  deposit,  until  the 
claim  of  his  son  to  the  property  should  be  adjudicated  and  settled.  Schiffer 
professed  his  willingness  to  pay  i^lO.OOO  to  have  the  matter  settled,  and  the 
complainant  opened  up  negotiations  with  his  son,  who  resided  a  part  of  the 
time  in  Utah,  and  part  of  the  time  in  Denver.  After  extended  negotiations, 
running  through  several  months,  the  son,  Richard  O.  Adams,  executed  a  deed 
to  Schiffer,  conveying  all  his  right,  title,  and  interest  in  and  to  the  property, 
and  received  from  Schiffer,  through  the  First  National  Bank  of  Denver,  the 
sum  of  810,000.  The  deed  of  the  son  appears  to  have  been  delivered  to  Schif- 
fer. Schiffer  then  insisted  that  Adams  should  reimburse  him  the  $10, 000 
paid  to  the  son  in  order  to  protect  the  title.  "With  respect  to  this  there  was 
more  or  less  contention.  Schiffer  finally,  however,  offered  that  if  Adams 
would  release  his  claim  to  the  contract  of  January  24th  for  $6,000,  to  be  paid 
in  case  the  mine  should  be  sold  for  $40,000,  or  Schiffer*s  half  interest  for 
$20,000,  and  allow  Schiffer,  in  addition,  $2,500  cash,  that  he  would  settle 
upon  that  basis  and  none  other;  that  if  he  would  not  accede  to  that  proposi- 
tion, Adams  would  have  to  enforce  his  rights  in  the  courts.  Adams  took 
time  to  consider,  returned  to  the  bank  in  the  afternoon,  and  accepted  Schif- 
fer's  proposition.  Thereupon  receipts  in  full,  covering  all  the  transactions 
with  respect  to  the  mining  property,  were  signed  and  interchanged  by  the 
parties.  The  refusal  of  Schiffer  to  pay  the  complainant  his  money  upon  his 
check  until  the  complainant  should  secure  a  deed  from  his  son,  and  the  sub- 
sequent refusal  of  Schiffer,  after  obtaining  possession  of  the  deed  of  the  son, 
to  settle  with  complainant  upon  any  other  basis  than  the  one  which  we  have 
setiorth,  constitutes  the  third  ground  of  complaint,  in  respect  to  which  the 
complainant  claims  that  he  is  entitled  to  a  decree  for  the  sum  of  $10,000.  It 
was  admitted  that  on  or  about  the  15th  day  of  June,  1881,  the  proceedings 
being  apparently  regular,  the  proper  officials  of  the  land-office  at  Del  Norte 
issued  to  Dr.  Adams  a  receiver's  receipt,  and  that  some  time  in  the  early  part 
of  1882,  a  protest,  or  document  of  some  kind  having  that  effect,  was  filed  in 
the  general  land-office  at  Washington  against  the  issuing  of  a  patent  to  Dr. 
Adams,  and  that,  in  consequence  of  the  filing  of  such  papers,  an  order  was 
made  directing  the  local  land-office  at  Del  Norte  to  institute  a  hearing  as  to 
the  matters  set  up  in  the  protest,  and  report  the  result  thereof  to  the  general 
land-office  at  Washington.  Respecting  the  relocation  of  the  mining  property, 
and  his  son's  claim  of  title,  tlie  complainant  testifies:  "We  relocated  it  as 
abandoned  property  in  February  or  March,  1881.  I  think  it  was  subject  to 
relocation  for  failure  to  do  assessment  work  in  1879.  Did  some  work  that 
year,  but  think  not  enough.  Don't  recollect  whether  I  made  affidavit  to  that 
effect.  Mr.  Schiffer  had  an  abstract.  Don't  know  whether  it  showed  title  in 
my  son;  some  said  it  did.  1  know  all  about  conveying  the  mine  to  ray  son  in 
June,  1873.  Told  Schiffer  1  had  a  right  to  relocate  it.  Don't  believe  I  told 
him  the  work  had  not  been  done  for  more  than  one  year.  I  told  him  the  mine 
was  abandoned  by  my  son.  Perhaps  I  told  him  the  necessary  work  had  not 
been  done  for  at  least  one  year,  and  for  that  reason  it  was  abandoned  and  sub- 
ject to  relocation,  and  that  I  w^ould  relocate  it  as  the  Aztec  lode  and  get  a  clear 
title.  ♦  *  *  I  did  not  see  my  son  about  revoking  the  power  of  attorney 
he  gave  me.  I  did  not  write  to  him  about  it  in  January,  1882,  or  at  any 
time.  I  don't  know  when  the  deed  signed  by  myself  as  attorney  in  fact  for 
my  son  was  written,  but  I  know  I  signed  something  like  this  in  New  York 
city;  but  I  knew  nothing  about  the  power  of  attorney  being  revoked.  *  ♦  * 
That  deed  was  made  by  Schiffer,  and  sent  to  me  to  sign  with  and  under  the 
knowledge  that  my  son  had  revoked  the  power  of  attorney;  and  he  urged  me 
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to  sign  it,  and  I  suppose  I  had  the  right  to  do  it.    This  deed  was  sent  me  by 
letter.    Thafe  is  the'letter,  [Exhibit  F3,]  dated  January  22d,  1882.    *    *    *" 

Defendant  Schiffer  testifies:  "It  was  about  the  middle  of  January,  1881, 
when  I  heard  that  young  Adams  had  a  claim.  I  didn't  mention  anything 
about  his  claim  when  I  sent  the  deed  to  New  York  to  be  signed  by  Dr.  Adams . 
for  himself,  and  for  his  son,  as  his  attorney  in  fact.  I  didn't  know  what  trouble 
he  would  make;  didn't  know  from  the  abstract  made  in  1881  that  the  son  had 
a  title.  *  *  *  1  don't  remember  how  long  I  had  the  abstract  referred  to 
before  the  conversation  with  Dr.  Adams..  I  wanted  to  see  the  title  I  was 
buying.  I  got  the  abstract  two  or  three  days  before  our  agreenaent.  Before 
the  execution  of  the  contract  in  January,  1881, 1  told  Dr.  Adams  that  the 
deed  to  his  son  and  wife,  and  especially  to  his  wife,  were  ridiculous.  I  knew 
all  about  the  title  before  I  signed  the  contract  with  Dr.  Adams.  He  agreed 
to  relocate  the  property,  if  he  found  it  necessary.  Question.  W&s  it  the  un- 
derstanding, Mr.  Schiffer,  that  the  doctor  should  purchase  and  perfect  a  title, 
and  make  a  relocation  of  this  property,  if  it  were  advisable,  under  a  different 
name,  and  that  such  name  should  be  the  'Aztec  Mine  and  Mill-Site;'  that 
when  he  got  a  patent  in  consequence  of  that  application,  and  had  made  a  deed 
to  you,  that  that  should  be  a  compliance  with  this  contract?  Answer,  1 
should  consider  it  such;  yes,  sir." 

Hrigh  Butler ^  T,  D,  W.  Yonley,  and  Frank  Naylor,  for  plaintiff  in  error. 
Markharn,  Patterson  <&  Thomas,  for  defendant  in  error. 

Elbert,  J.,  (aftef*  stating  the  facts  as  above.)  The  complainant,  Adams, 
prays  for  an  account,  and  for  a  reconveyance  of  the  Aztec  mine  and  Aztec 
mill-site.  We  consider  first  the  case  made  on  the  pleadings  and  evidence 
against  the  defendant  Schiffer.  The  complainant  alleges  that  he  was  the 
owner  of  the  mining  property  in  question;  that  it  was  of  great  value;  that 
the  defendant  Schiffer  knew  this,  and  desired  to  purchase  an  interest  in  it; 
that  the  complainant  was  embarrassed  financially,  and  unable  to  work  the 
mine  advantageously;  that  the  ** defendant  was  possessed  of  considerable 
money  and  property,  and  claimed  to  have  a  considerable  acquaintance  and  in- 
fluence among  moneyed  men  in  the  city  of  New  York;  that  if  he  could  acquire 
an  undivided  ono-half  interest  in  the  property,  he  would  assist  in  opening  and 
developing  the  property,  and  in  that  manner  greatly  enhance  and  Increase  the 
value  of  the  remaining  half  of  the  property  retained  by  the  complaipant;  that 
by  the  aid  and  influence  of  the  defendant  among  his  moneyed  friends  and  ac« 
quaintances  in  New  York,  after  said  property  had  been  opened  and  developed, 
he  could  sell  the  remaining  half  interest  in  said  property,  or  some  portion 
thereof,  for  a  very  large  sum  of  money,  so  that  the  complainant  could,  in  a 
short  time,  realize  a  fortune  in  ready  money  by  the  sale  thereof;"  that  the 
plaintiff,  believing  and  relying  upon  said  representations,  made  with  the  said 
Schiffer  the  contract  of  ssie  of  January  24,  1881.  With  respeot  to  this  con- 
tract of  sale  there  is  no  allegations  of  fraudulent  representations.  The  only 
allegation  which  we  find  in  the  bill  is  in  the  fourteenth  paragraph,  and  is  one 
of  fraudulent  intent,  namely,  that  the  defendant  *' entered  into  said  contract 
with  the  intent  to  deceive  and  defraud  plaintiff.^*  The  theory  upon  which 
plaintiff  seeks  to  recover  is  thus  more  fully  stated  by  his  counsel:  "The  pri- 
mary purpose  is  made  plain  by  the  after-conduct  of  the  defendant  Schiffer. 
That  he  has  oppressed,  coerced,  and  impoverished  plaintiff  at  every  turn 
throughout  the  whole  transaction  after  his  purchase  of  one-half  interest,  can- 
not be  denied;  and  from  this  conduct  the  inference  appears  to  us  to  be  irre- 
sistible that  the  defendant  Schiffer  made  the  original  purchase  of  the  half  in- 
terest for  the  purpose  of  getting  a  hold  upon  the  property,  and  enabling  him- 
self to  practice  the  wrongs  and  oppressions  which  he  has  practiced  upon  the 
plaintiff.  From  this,  and  what  Schiffer  did  in  the  end,  the  conclusion  cannot 
be  escaped  that  he  made  the  promise  to  use  his  influence  with  his  friends  to 
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sell  plaintiff's  remaining  interest,  and  to  pay  plaintiff  the  66,000,  with  the 
fraudulent  intent  not  to  keep  the  one,  or  to  perform  the  other ;  with  the  purpose, 
not  to  carry  out  the  arrangement,  but  to  make  use  of  the  situation,  which  he 
would  gain  through  the  arrangement,  to  get  the  title  to  the  property  in  the 
end,  in  exact  accordance  with  what  he  has  shown  by  the  evidence  to  have  ac- 
complished through  coercion,  intimidation,  and  duress."  The  defendant 
Schiffer*s  representations  as  to  his  influence  in  New  York,  and  his  ability  to 
sell,  were  general.  He  did  not  undertake  to  sell  at  any  sum;  much  less  for 
any  definite  sum.  He  engaged  to  expend  a  certain  sum  in  developing  the 
mine;  this  he  did.  His  demand  for  reimbursement  will  be  hereafter  consid- 
ered. It  does  not  appear  that  his  representations  respecting  his  influence  were 
false,  or  that  he  failed  to  make  the  promised  eflPort  to  sell.  He  did  effect  a 
sale  of  the  remaining  interest  of  the  complainant  at  figures  which  the  com- 
plainant voluntarily  accepted,  although  the  price  did  not  meet  his  expecta- 
tions. There  is  no  evidence  that  Schiffer  could  have  sold  the  property  for  a 
larger  sum,  or  that  he  did  not  make  due  effort  to  that  end.  Had  his  represen- 
tations, however,  been  false,  and  had  he  failed  to  effect  a  sale,  it  would  not 
have  necessarily  been  aground  for  the  relief  asked.  "A  misrepresentation 
goes  for  nothing,  unless  it  is  approximately  the  immediate  cause  of  the  trans- 
action .  It  is  not  enough  that  it  may  have  remotely  or  indirectly  contributed  to 
the  transaction,  or  may  have  supplied  a  motive  to  the  other  party  to  enter  into 
it.  The  representation  must  be  the  very  ground  on  which  the  transaction  has 
taken  place."  Kerr,  Fraud  &  M.  74;  Improvement  Co.  v.  Cowan,  6  Colo.  324. 
While  Schiffer's  representations  as  to  his  influence  in  making  the  sale  may 
have  been  a  motive  influencing  the  complainant  in  making  the  contract  of 
January  the  24th,  it  cannot  be  said,  in  view  of  the  conflicting  testimony,  that 
it  definitely  formed  a  part  of  the  consideration,  or  tliat  it  was  the  proximate 
and  immediate  cause  of  the  transaction.  The  distinct  allegation  of  the  bill, 
however,  is  that  in  entering  into  this  contract  of  the  24th  of  January  there 
was,  upon  the  part  of  the  defendant  Schiffer,  an  intention  to  defraud.  Not 
an  intention  to  defraud  in  the  transaction  of  that  date,  but  an  intention  to 
defraud  thereafter,  as  explained  by  counsel,  in  future  dealings  with  the  prop- 
erty. It  is  claimed  by  the  counsel  for  the  complainant  that  this  intention  was 
pursued  and  consummated  by  the  sale  to  Forsch  in  March,  the  settlegient  iu 
respect  thereto  of  the  15th  of  June,  the  subsequent  sale  of  all  tlie  complain- 
ant's remaining  interest  to  Stern  on  the  17th  of  November,  the  settlement  of 
that  date,  with  respect  to  the  money  advanced  by  the  defendant  Schiffer  for 
working  and  developing  the  mine,  and  the  subsequent  and  final  settlement  of 
August  1,  1882.  With  respect  to  this  proposition,  we  think  it  is  sufficient  to 
say  that  the  mere  intent  upon  the  part  of  the  defendant  Schiffer  to  defraud 
the  complainant  in  some  future  transaction  could  not  affect  their  contract  of 
the  24th  of  January,  which  was  otherwise  unimpeachable.  These  subsequent 
transactions  which  we  have  mentioned  must  stand,  each  upon  its  own  merits. 
If  the  complainant  was  defrauded  by  any  one  or  all  of  them,  it  cannot  operate  to 
affect  or  invalidate  a  prior,  independent  contract  made,  entered  into,  and  ex- 
ecuted for  a  good  and  valuable  consideration.  A  fraud  must  relite  to  facts 
then  existing,  or  which  had  previously  existed,  hence  non-performance  of  a 
promise  made  in  the  course  of  negotiations  is  not  of  itself  either  a  fraud  or  the 
evidence  of  a  fraud.  Cooley.  Torts,  474-486.  It  is  true,  this  rule  does  not  ob- 
tain in  a  class  of  cases  where  tne  promise  is  the  device  resorted  to  to  accom- 
plish the  fraud,  as  where  one  buys  property,  real  or  personal,  with  the  exist- 
ing intention  not  to  pay  for  it.  Cooley,  Torts,  487 ;  Dotvd  v.  Tucker,  41  Conn. 
203;  Dow  v.  Sanborn,  3  Allen,  182;  Richardson  v.  Adams,  10  Yerg.  273; 
Gross  V.  McKee,  53  Miss.  538.  It  is  difficult  to  bring  the  case  at  bar  within 
this  class  of  cases.  The  deferred  payment  of  $2,000  was  paid  by  Schiffer  when 
due.  The  subsequent  wrongful  demand  to  be  released  from  the  contingent 
payment  of  the  $6,000,  like  a  failure  to  pay,  is  not  of  itself  evidence  of  an 
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original  fraudulent  Intent.  Taken  in  connection  with  his  entire  conduct  in 
his  dealings  with  the  plaintiff,  it  is  perhaps  cumulative  evidence  that  the  de- 
fendant was  a  liard  and  exacting  dealer,  but  to  treat  it,  even  when  thus  sup- 
ported, as  evidence  of  an  original  fraudulent  intent  sufficient  to  invalidate  the 
several  contracts  between  the  plaintiff  and  defendant  of  a  year  and  18  months 
before,  would  be  to  place  the  validity  of  contracts  and  conveyances  upon  very 
uncertain  grounds.  We  are  of  the  opinion,  therefore,  that  the  complainant 
is  not  entitled,  as  against  the  defendant  Scliiffer,  to  reconveyance  of  the  one- 
half  Interest  sold  to  him.  Still  less  is  the  complainant  entitled  to  this  relief 
as  against  the  defendants  Forsch  and  Stern.  There  is  no  evidence  to  support 
the  allegation  of  conspiracy  between  them  and  the  defendant  Schiffer,  or  to 
show  that  they  were  other  than  innocent  and  bona  fide  purchasers. 

We  now  proceed  to  the  consideration  of  the  three  several  settlements  made 
by  the  complainant  and  defendant,  of  the  15th  of  June  and  of  the  17th  of 
November^  1881,  and  of  the  1st  of  August,  1882,  with  respect  to  which  the 
complainant  demands  relief  upon  the  ground  that  they  were  made  under  du- 
ress of  goods.  Contracts  made  and  money  paid  under  duress  of  goods  have 
been  held,  the  former  void  and  the  latter  recoverable,  in  many  well-consid- 
ered cases  both  in  England  and  America.  The  decisions  are  not  uniform  in 
their  expression  of  the  law,  but  they  all  rest  upon  the  proposition  that  the 
duress  of  property  was  such  as  to  render  the  contract  or  payment  involun- 
tary. It  seems  to  be  well  settled  that  where  a  party  has  possession  or  control 
of  the  property  of  another,  and  refuses  to  surrender  it  to  the  control  and 
use  of  the  owner,  except  upon  compliance  with  an  unlawful  demand,  a  con- 
ti*act  made  or  money  paid  by  the  owner  under  such  circumstances  to  emanci- 
pate the  property  is  to  be  regarded  as  made  under  compulsion.  The  case  of 
Astley  V.  Reynolds,  2  Strange,  915,  is  regarded  as  the  leading  English  case. 
There  a  pawnbroker  refused  to  deliver  goods  pawned,  except  upon  payment 
of  excessive  interest.  The  owner  having  paid  this  to  obtain  possession  of  his 
property,  he  was  allowed  to  recover  back  the  excess.  See,  also.  Smith  v. 
Bromley,  2  Doug.  696.  The  refusal  of  common  carriers  to  deliver  goods 
without  payment  of  excessive  charges  has  given  rise  to  numerous  cases  in  which 
the  principle  has  been  applied.  Ashmole  v.  WainwrighU  2  Q.  B.  837;  Har- 
mony V.  Bingham,  12  N.  Y.  99;  Tutt  v.  Ide,  8  Blatchf.  249;  Beckwith  v. 
Frisbie,  32  Vt.  559.  The  exaction  of  illegal  taxes  and  tolls  constitute  an- 
other class  of  cases  in  which  recovery  has  been  allowed  upon  the  same  prin- 
ciple. Briggs  v.  Letoiston,  29  Me.  472;  &rim  v.  ScTiool-DisL,  57  Pa.  St. 
433;  Preston  v.  Boston,  12  Pick.  14;  Elliott  v.  8wartwout,  10  Pet.  138;  Rip- 
ley V.  Qelston,  9  Johns.  201;  Chxise  v.  JDwinal,  7  Me.  134;  Manufacturing  Co. 
V.  Amesbury,  17  Mass.  461.  So,  too,  where  the  duress  has  been  by  means  of 
legal  process,  money  paid  to  release  propertv  so  held  is  recoverable.  Spaids 
V.  Ban^ett,  57  111.  289;  Crawford  v.  Cato,  22  Ga.  594;  Collins  v.  Westbwy, 

2  Bay,  211;  Chandler  v.  Sanger,  114  Mass.  364;  Bank  v.  Watkins,  21  Mich. 
483.  Money  wrongfully  exacted  by  a  corporation  as  a  condition  precedent  to 
a  transfer  of  stock  was  held  recoverable  in  the  case  of  Bates  v.  Insurance  Co., 

3  Johns.  Cas.  238.  Illegal  commissions  demanded  and  paid  to  secure  thesur- 
render  of  bonds  were  held  recoverable  in  the  case  of  Scholey  v.  Mumford,  60 
X.  y.  498.  Money  paid  in  order  to  obtain  a  transfer  of  patents  wrongfully 
withheld  was  held  recoverable  in  the  case  of  White  v.  Heylman,  34  Pa.  St.  142. 
In  the  case  of  Vyiie  v.  Glenn,  41  Mich.  112,  1  N.  W.  Rep.  997,  the  duress 
consisted  in  an  unlawful  interference  by  defendant  between  the  plaintiff  and 
other  debtors,  by  means  of  which  he  had  stopped  the  payment  to  plaintiff  of 
sums  due  him  from  such  other  debtors.  Mr.  Greenleaf  states  the  general 
doctrine  thus:  "Under  this  count  [in  debitatus  as»umpsit^  the  plaintiff 
may  recover  back  money  found  to  have  been  obtained  from  him  by  duress, 
extortion,  imposition,  or  taking  an  undue  advantage  of  his  situation,  or 

'  herwise  involuntarily  and  wrongfully  paid,  as  by  demand  of  illegal  fees,  or 
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claims,  tolls,  duties,  taxes,  usury,  and  the  like,  where  goods  or  the  person 
were  detained  until  the  money  has  been  paid."  2  Greenl.  Ev.  §  121.  Mr. 
Cool ey  says:  "Duress  of  goods  consists  in  seizing  by  force,  or  withholding 
from  the  party  entitled  to  it,  the  possession  of  personal  property,  and  extort- 
ing something  as  the  condition  for  its  releiise,  or  in  demanding  and  taking 
personal  property  under  color  of  legal  authority,  which,  in  fact,  is  either  void, 
or  for  some  other  reason  does  not  justify  the  demand."  Cooley,  Torts,  507. 
What  shall  constitute  duress  of  goods,  as  a  question  of  fact,  is  often  difficult 
to  determine,  and  in  its  determination  we  are  constantly  confronted  with  the 
maxim,  volenti  non  fit  injuria, — "an  injury  cannot  be  done  to  a  willing  per- 
son." Or,  as  more  pointedly  put,  "if  a  person  consent  to  a  wrong,  he  can- 
not complain." 

Counsel  for  complainant  insist  upon  the  application  of  the  principle  of 
duress  of  goods  to  the  three  several  and  separate  transactions  between  the 
complainant  and  defendant,  which  we  have  mentioned  under  their. respective 
dates.  As  to  the  settlement  of  June  15th,  respecting  the  Forsch  sale,  the 
principle  involved  has  no  applicability.  Schiffer,  as  the  agent  of  Forsch, 
charging  Adams  with  certain  false  representations,  refused  to  pay  him  the 
contract  price  for  the  interest  sold  by  Adams  to  Forsch,  whether  justly  or  not 
we  need  not  inquire.  Adams  was  entirely  free  to  accept  or  reject  the  smaller 
sum  offered  by  Schiffer  by  way  of  compromise.  He  says:  "I  wanted  the 
money,  and  he  would  not  pay  more,  and  I  took  it  rather  than  lose  tlie  sale." 
"Refusal  on  demand  to  pay  a  debt  that  is  due,  thereby  forcing  the  creditor  to 
receipt  in  full  for  only  a  partial  payment,  does  not  constitute  duress,  if  the 
debtor  has  done  nothing  unlawful  to  cause  the  financial  embarrassment  which 
compelled  him  to  submit  to  the  extortion."  Hackley  v.  Headley,  45  Mich. 
576,  8  N.  W.  Rep.  511.  The  evidence  discloses  no  ground  for  saying  that 
Adams,  at  the  time,  was  financially  embarrassed  in  any  special  or  extraordi- 
nary manner,  or,  if  he  was,  that  Schiffer  was  in  any  way  the  cause  of  his  finan- 
cial embarrassment. 

Nor  can  the  settlement  of  the  17th  of  !N'ovember  be  regarded  as  made  un- 
der duress  of  goods.  It  is  true  that  Schiffer  claimed  that  Adams  should  re- 
imburse him,  or  secure  to  him  what  he  claimed  as  Adams'  share  of  the  money 
expended  in  the  development  of  the  mine,  and  this  doubtless  with  a  view  of 
inducing  Adams  to  accept  the  $15,500  offered  by  Stern  for  Adams'  remaining 
interest  in  the  mine.  Schiffer  was  doubtless  pushing  him,  but  it  was  Adams' 
duty  to  resist,  if  the  demand  mjule  by  Schiffer  w^as  unjust.  He  was  entirely 
free  to  refuse,  either  to  make  the  sale  to  Stern,  or  to  secure  Schiffer's  claim 
upon  the  mine.  Schiffer  had  no  control  or  possession  of  Adams'  property. 
The  claim  for  reimbursement  was  made,  according  to  Adams'  testimony, 
pending  negotiations  for  the  sale  to  Stern,  and  with  a  view,  as  he  says,  of  co- 
ercing a  sale.  Upon  Adams  refusing  to  make  the  sale  to  Stern  for  the  sum 
offered,  he  says:  "We  figured  up  tliis  thing  that  I  owed  him  upon  the  ex- 
penses for  work. "  Adams  says  he  offered  him  security  on  the  ores  to  be  taken 
out  of  the  mine,  but  Schiffer  refused,  and  wanted  security  on  Adams'  re- 
maining interest  in  the  mine,  in  case  he  refused  to  sell  to  Stern.  Rather  than 
thus  place  himself  in  Schiffer's  power,  he  says  he  sold  for  $15,500.  It  is  true 
that  Adams,  in  his  testimony,  says,  "When  he  [Schiffer]  came  to  pay  me,  he 
said,  « I  am  going  to  take  out  what  you  owe  me.'  The  deed  was  signed,  and 
I  could  not  help  it."  He  does  not  say,  however,  that  the  deed  had  passed 
from  his  control  or  possession  to  that  of  Schiffer,  or  that  he  demanded  its  re- 
turn from  Schiffer,  or  that  Schiffer  refused  to  return  it.  Moreover,  even  on 
this  state  of  facts,  did  they  exist,  the  question  would  still  remain  as  to  the 
lawfulness  or  the  unlawfulness  of  Schiffer's  demand.  But  the  gist  of  Adams' 
testimony  is  to  the  effect  that  he  made  the  sale  with  the  full  understanding 
that  Schiffer  would  demand  reimbursement  out  of  the  proceeds  of  the  sale  of 
an  amount  "figured  up"  and  ascertained  before  the  sale.    That  he  yielded  to 
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the  pressure  brought  to  bear  by  Schiffer  because  he  needed  the  money,  is  no 
ground  for  holding  either  the  sale  or  the  settlement  void.  Sales  and  com- 
promises and  contracts  under  stress  of  pecuniary  needs  are  of  daily  occur- 
rence, and  if  such  stress  is  to  affect  their  validity,  "no  one,"  in  the  lan- 
guage of  Justice  CooLEY,  "could  well  know  when  he  would  be  safe  in  deal- 
ing on  the  ordinary  terms  of  negotiation  with  a  party  who  professed  to  be  in 
great  need."     Hockley  v.  Headley,  45  Mich.  577,  8  N*.  W.  Rep.  511. 

The  evidence  touching  the  settlement  of  the  1st  of  August  following,  pre- 
sents a  much  closer  question.  In  the  month  of  April  preceding,  Adams  had 
been  notified  by  Schiffer  that  his  checks  against  his  deposit  at  the  Rio  Grande 
County  Bank  would  not  thereafter  be  honored,  until  the  matter  of  his  son's 
claim  of  title  to  the  mining  property  was  settled.  The  bank  appears  to  have 
been  under  the  control  of  the  defendant  and  his  brother,  Abraham  Schiffer, 
under  the  firm' name  of  H.  Schiffer  &  Bro.  Adams  had,  at  the  time,  about 
$8,000  on  deposit  at  the  bank,  subject  to  his  check.  After  receiving  this 
notice  from  defendant,  upon  application  by  Adams  to  the  bank  for  his  money, 
Abraham  Schiffer  told  him  he  didn't  dare  to  let  him  have  it  without  the 
consent  of  his  brother.  The  refusal  to  let  Adams  draw  on  his  money  at  the 
bank  was  peremptory  and  absolute,  except  for  "enough  to  live  on."  Thus 
the  matter  stood  until  the  settlement  of  the  1st  of  August.  In  the  mean  time 
Adams  had  addressed  himself  to  the  matter  of  his  son's  claim  of  title  to  the 
mine,  and  had  obtained  a  ^eed  from  his  son  to  Schiffer,  the  consideration  be- 
ing $10,000,  which  was  paid  by  the  defendant.  He  had  also  obtained  a  deed 
from  the  administrator  of  the  estate  of  his  deceased  wife,  at  Schiffer's  request. 
With  respect  to  this  claim  of  title  of  the  son  of  Adams,  there  does  not  appear 
to  be  any  foundation  for  the  charge  that  father  and  son  were  acting  in  con- 
cert, for  the  purpose  of  compelling  defendant  Schiffer  to  pay  a  further  sum  of 
money  for  the  mine.  The  son  seems  to  have  been  undutiful,  and  beyond  the 
control  or  influence  of  the  father.  Some  time  prior  to  1874  the  complainant 
had  given  the  son  what  is  called  a  bill  of  sale  of  the  mine,  and  had  taken  back 
a  power  of  attorney  to  himself,  dated  February  i9,  1874,  and  recorded  May  6, 
1874.  This  power  of  attorney  was  afterwards  revoked  by  the  son,  at  what 
date  the  record  does  not  disclose.  The  bill  of  sale  to  the  son  was  without  con- 
sideration, and  made  for  the  purpose  of  puiting  the  property  beyond  the  reach 
of  ceitain  divorce  proceedings  instituted  by  the  wife  of  Adams,  but  afterwards 
discontinued.  There  is  notliing  to  show  that  it  was  a  conveyance,  either  in 
form  or  effect.  Schiffer  had  obtained  an  abstract  of  title  from  the  county 
clerk's  office  prior  to  his  purchase  from  Adams,  in  January,  1881,  and  had  • 
full  knowledge  of  its  condition  at  the  time  of  his  purchase.  His  contract 
with  Adams  of  the  24th  of  January,  for  the  one-half  interest,  calls  for  a  good 
and  suflicient  deed  of  conveyance,  "passing  to  the  said  Schiffer  a  good  and 
•  pei-fect  title  to  the  said  aboye-described  property."  On  the  15th  of  June  fol- 
lowing, after  Adams  had  made  his  relocation  and  entry  of  the  mine  and  mill- 
site,  under  the  name  of  the  "Aztec,"  Adams,  in  pursuance  of  this  contract, 
conveyed  to  Schiffer  the  one-half  interest  by  a  deed  of  quitclaim,  without 
covenants.  -  Schiffer  must  be  taken  to  have  accepted  this  deed  as  a  full  com- 
pliance with  and  discharge  of  the  contract  of  January  24th.  Forsch's  con- 
tract with  Adams,  of  the  21st  of  March,  for  one-sixteenth  interest  in  the  mining 
property  called  for  a  "good  warranty  deed  as  soon  as  a  duplicate  receipt  for  pat- 
ent is  issued  from  the  United  States  land-ofiice. "  On  the  15th  of  J  une,  Adams, 
in  pursuance  of  his  contract,  conveyed  to  Forsch  this  one-sixteenth  interest 
by  deed  of  quitclaim,  without  covenants,  and  delivered  it  to  Schiffer  as 
Forsch's  agent.  This  also  must  be  taken  as  having  been  accepted  in  full  dis- 
charge of  his  agreement  of  the  21st  of  March.  The  conveyance  by  Adams  to 
Stern,  under  the  date  of  ^November  17th,  is  by  ordinary  deed  of  quitclaim,  but 
with  the  covenant  added:  "And  the  said  party  of  the  first  part,  for  the  con- 
sideration above  stated,  does  hereby  covenant  and  agree  with  the  said  party  of 
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the  second  part  that  he  has  full  right  and  power  to  sell  and  convey  the  said 
premises,  and  that  said  premises  are  now  free  and  clear  from  all  incum- 
brances, sale,  or  mortgage  made  or  suffered  by  the  said  party  of  the  first  part." 
These  covenants  were  broken  at  the  time  of  the  conveyance,  if  broken  at  all. 
Will.  Real  Est.  413.  The  covenant  of  right  to  convey  amounts  to  a  covenant 
of  seizin;  thev  are  synonymous.  The  principles  and  practice  applicable  to  the 
one  apply  to  the  other.  3  Washb.  Real  Prop.  448;  Will.  Real  Est.  415;  Rtck- 
ert  V.  Snyder,  9  Wend.  421.  There  was  no  breach  of  this  covenant,  as,  at 
the  time  of  the  conveyance,  Adams  was  in  possession  of  the  property  con- 
veyed, and  had  a  right  to  convey,  within  the  meaning  of  the  covenant.  3 
Washb.  Real  Prop.  449.  Nor  can  we  say  that  there  was  breach  of  the  cove- 
nant against  incumbrance  and  sale.  An  existing,  outstanding,  paramount 
title  is  held  to  constitute  a  breach  of  the  covenant  against  incumbrances.  8 
Washb.  Real  Prop.  461;  Cornell  v.  Jackson,  3  Cush.  506.  But  the  claim  of 
title  made  by  R.  O.  Adams  does  not  appear  to  have  been  of  any  such  substan- 
tial character.  What  Is  called  a  bill  of  sale  to  him  from  his  father  is  not  set 
forth  in  the  record.  So  far  as  we  can  see^  his  claim  was  without  any  founda- 
tion in  law.  He  does  not  appear  to  have  ever  been  in  possession  of  the  min- 
iijg  property,  nor  to  have  taken  any  of  the  steps  necessary  under  the  law  to 
perfect  or  preserve  title.  What  little  evidence  we  have  on  the  subject  goes  to 
show  that  the  property  was  subject  to  relocation  by  the  complainant,  and  that 
the  title  he  gave  was  good.  Afterwards,  Adams,  en  his  own  behalf,  and  as 
attorney  in  fact  for  his  son,  R.  O.  Adams,  executed  and  delivered  to  Schiffer 
a  quitclaim  deed  for  the  entire  property.  This  deed  is  dated  November  17, 
1881,  but  is  acknowledged  February  14,  1882,  and  was  made  in  compliance 
with  a  request  of  Schiffer,  contained  in  his  letter  of  January  22, 1882.  He 
writes:  "*  *  *  I  had  abstracts  sent  east,  but  since  1  am  here  a  party 
wishes  also  a  quitclaim  deed  signed  by  you,  as  attorney  for  R.  O.  Adams,  as 
it  cleans  up  all  interest  or  pretended  interest  in  the  former  location.  I  there- 
fore inclose  you  quitclaim  deed  for  you  to  sign.  There  is  no  value  attached; 
only  matter  of  form.  *  *  •  *"  This  deed  likewise  is  without  covenants, 
and  Adams  testifies  that  Schiffer  at  the  time  knew  that  R.  O.  A.dams  had 
theretofore  revoked  his  power  of  attorney  to  his  father.  Schiffer  does  not 
contradict  this  statement. 

In  view  of  the  facts,  we  do  not  see  that  Schiffer  had  any  legal  ground  for 
his  claim  that  Adams  was  bound  to  protect  him  and  his  associates,  Forsch 
and  Stern,  against  the  claim  of  title  made  by  the  younger  Adams.  But  what- 
ever the  rights  of  Schiffer  under  the  several  contracts  and  conveyances,  he 
must  be  held  to  have  waived  them,  if  they  existed.  After  much  dispute  in 
respect  to  the  matter,  Schiffer  distinctly  announced  to  Adams  that  he  himself 
was  willing  to  pay  ^10,000  for  a  quitclaim  deed  from  his  son.  It  was  upon 
this  reiterated  proposition  that  Adams  addressed  himself  to  the  work  of  secur- 
ing his  son's  deed.  He  says  in  his  testimony:  "Mr.  Schiffer  said,  'If  you 
accomplish  a  settlement,  and  he  [the  son]  will  give  me  a  quitclaim  deed,  I 
will  give  him  610,000.'  I  said, « I  don't  know  anything  more  about  that  boy 
than  you  do.  He  has  been  nothing  to  me  for  four  years;  but  I  will  do  what 
lean.'  *  *  *  After  he  said  he  would  help,  I  went  to  work  with  a  deter- 
mination to  accomplish  it.  I  never  admitted  the  title  of  my  son  to  Mr.  Schif- 
fer. I  went  to  work  negotiating  with  my  son  by  letter  and  telegraph,  and 
at  last  he  agreed  to  relinquish  all  claims  to  Mr.  Schiffer  by  giving  a  quitclaim 
deed  for  $10,000."  There  can  be  no  doubt  upon  this  point,  accepting  the  tes- 
timony of  the  defendant  Schiffer  himself.  In  the  postscript  to  his  letter  un- 
der date  of  June  16,  1882.  he  writes:  "Tou  certainly  can't  expect  me  to 
pay  $10,000  without  seeing  the  deeds  and  getting  everything  satisfactorily 
arranged,  after  agreeing  to  pay  this  sum  without  owing  a  cent  for  it;  but  I 
will  not  fail  upon  my  word,  and  will  pay  for  deeds  satisfactory  all  around,  so 
there  will  be  no  more  hereafter.    I  want  you  plainly  to  understand,  if  I  agree 
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to  do  anything  I  never  fail,  except  by  accident  or  death.  *  ♦  ♦»  ^Ques-^ 
lion.  What  do  you  mean  when  you  state  in  your  letter — ^I  have  forgotten  the 
date  of  it — that  you  would  pay  $10,000?  Did  you  mean,  when  you  said  that, 
that  Dr.  Adams  was  to  pay  any  part  of  that  $10,000?  Answer,  I  agreed  to 
pay  $10,000.  Q,  Did  you  tell  Dr.  Adams  at  that  time  that  he  was  to  pay  his 
proportion  of  that  $10,000  ?  il.  I  did  not  say  so  at  that  time.  *  *  *  When. 
I  made  the  $10,000  proposition  to  Dr.  Adams,  1  authorized  him  to  make  the 
proposition  to  his  son,  and  I  said  in  cafle  he  brought  it  about  I  would  pay 
$10,000.  Q.  When  you  made  that  proposition  did  you  tell  him  in  any  way, 
shape,  or  manner  that  he  would  be  required  to  pay  any  part  of  that  $10,000? 
A,  I  didn't.  Q,  Did  you  not  give  him  to  understand  that  you  would  pay 
that  $10,000  yourself  for  the  sake  of  having  the  matter  settled?  A,  Yes,  I 
told  him  1  would  pay  it  to  have  the  matter  settled."  Again  he  says:  "I  told 
Mr.  Adams  then,  in  order  to  have  this  thing  settled,  the  best  I  would  do,  and 
all  I  would  do,  was,  I  would  give  him  $10,000,  although  I  don't  know  your 
son.  and  I  consider  it  your  business  to  defend  it."  After  having  obtained 
this  deed  from  his  son,  and  also  a  deed  from  the  administrator  of  his  deceased 
wife,  Adams  went  to  the  bank  of  defendant  on  the  1st  day  of  August,  1882, 
for  the  purpose  of  settlement.  Whether  the  defendant  snatched  the  adminis- 
trator's deed  from  the  hand  of  the  complainant  or  not  is  immaterial;  he  ad- 
mits that  he  refused  to  return  it  to  Adams,  and  took  it  and  put  it  on  record. 
He  then,  for  the  fii*st  time,  tells  Adams  that  he  was  to  reimburse  him  the 
$10,000  paid  to  the  son.  He  says:  **1  had  it  recorded,  and  then  I  went  back 
to  the  bank  and  found  Mr.  Adams  tliere,  and  Mr.  Keyser  [cashier]  was  there 
also.  1  asked  Mr.  Keyser  how  much  was  due  Mr.  Adams.  Mr.  Keyser  looked 
up  the  books,  and  found  between  sixty.three  and  sixty-four  hundred  dollars, 
— $6,437.34.  1  told  JVf  r.  Adams  1  had  an  offset;  *  I  have  an  offset  against 
you  of  $10,000  that  1  paid  your  son,  which  I  had  no  business  in  the  world  to 
pay.  It  was  for  you  to  settle;  it  was  a  suit  brought  by  your  son  against  you, 
but  you  did  not  do  anything  towards  it.  1  had  to  bear  it,  and  1  want  you  to 
stand  it.'  *  *  *  JEIe  wouldn't  submit  to  it.  I  says,  *  1  will  tell  you  what 
I  will  do,  and  that  is  all  I  will  do;  if  you  stand  $2,500  out  of  this  ten  thou- 
sand, and  release  me  from  the  payment  of  the  six  thousand  I  was  to  pay  you 
according  to  our  contract  at  any  time  I  should  sell  the  property  for  $40,000, 
or  ray  half  for  $20,000,  we  will  settle  right  here.'  1  says,  « If  you  ain't  satis- 
fied  with  that  you  can  sue,  but  that  is  the  best  I  will  do.'  He  a^ked  me  to  put 
it  down  on  a  piece  of  paper  what  I  was  willing  to  pay.  I  says,  •  AIT  right,  it 
is  in  black  and  white;  we  have  some  $6,400  due  you;  you  take  off  $2,500, 
which  will  leave  a  balance  of  thirty-nine  hundred  and  some  odd  doUara,  and 
yon  discharge  me  from  paying  that  six  thousand.*  It  was  all  on  a  piece  of 
paper,  and  I  think  he  took  that  paper.  He  says,  'Is  that  the  best  you  will 
do?'  and  I  said,  'Yes.'  He  said,  •!  will  see  you  later,'  and  left  the  bank. 
•  *  *  Soriie  time  about  two  o'clock  Mr.  Adams  came  back  to  the  oifieeand 
says, .'Now,  Herman,  let  us  settle  this  matter;  I  have  had  enough  of  this 
trouble,  I  want  my  money.*  I  told  him  that  his  money  was  ready.  He  looked 
at  the  paper  he  had  and  said, « Now,  can't  you  make  this  an  even  sum  of 
$4,000.*  I  says,  •  No,  I  can't;  but  if  you  want  to  accept  this  you  can  do  so.' 
He  studied  awhile,  and  said, « I  suppose  I  am  satisfied  with  it.'  *  *  •  I 
went  out  and  called  Mr.  Wilson,  and  told  him  that  we  had  settled.  ♦  ♦  * 
Mr.  Wilson  went  out,  and  in  an  hour  or  so  came  back  and  brought  the  papers 
to  the  office,  and  read  us  the  settlement  papers.  ♦  •  ♦  Mr.  Wilson  read 
both  of  them  to  Adams.  Adams  made  no  objection;  he  signed  them.  I 
gave  him  a  receipt  in  full,  and  he  accepted  it.  That  finished  everything,  ex- 
cept some  small  accounts,  which  were  not  settled  in  that." 

The  refusal  of  Schiffer  to  allow  Adams  to  draw  on  his  money  in  bank,  his 
agreement  to  pay  $10,000  for  the  son's  deed,  his  subsequent  refusal  to  pay  it 
after  getting  the  deed  in  his  possession,  and  the  demand  that  Adams  should 
v.lTp.no.l— 3 
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pay  it,  was  a  clear  attempt  to  perpetrate  an  unmitigated  fraud.  Adams  did 
not  admit  any  title  in  bis  son,  or,  If  it  existed,  that  he  was  called  upon  to  de- 
fend it;  nor  is  it  to  be  presumed  that  he  ever  would  have  submitted  to  the 
final  demand  made  by  SL-hiflPer  but  for  the  control  which  Schiffer  had  over  his 
money  on  deposit  with  the  firm  of  H.  Schiffer  &  Brother.  Money  deposited 
with  a  banker  by  a  customer  in  the  ordinarj'  way  is  money  lent  to  the  bank» 
with  the  superadded  obligation  that  it  is  to  be  paid  when  demanded  by  check. 
Ball.  Banks,  83.  The  money  deposited  by  Adams,  and  withheld  from  him, 
was  due  him,  not  from  the  defendant  Herman  Schiffer,  but  from  the  banking 
firm  of  H.  Schiffer  &  Brother.  The  defendant's  control  and  influence  in  the 
business  matters  of  the  firm  were  such  as  to  control  the  firm  in  Its  action  in 
this  matter.  It  was,  therefore,  not  a  mere  withholding  of  a  debt  due  from 
himself,  but  an  unlawful  interference  between  the  plaintiff  and  other  debtors, 
by  means  of  which  he  stopped  the  payment  to  plaintiff  of  sums  due  him;  and 
presents  a  case  analogous  to  that  of  Vyne  v.Qlenn,  41  Mich.  112,  1  N.  W. 
Rep.  997,  reviewed  by  Mr.  Justice  Cooley  in  the  case  of  Haokley  v.  Headley, 
45  Mich.  577.  8  N.  W.  Rep.  511.  We  are  of  the  opinion  that  the  settlement 
of  the  1st  of  August  was  clearly  made  under  duress  of  property,  and  must  be 
held  null  and  void. 

The  court  erred  in  dismissing  the  bill.  The  views  expressed  preclude  a 
recovery  in  respect  to  the  matters  embraced  in  the  settlements  of  the  15th  of 
June  and  the  17th  of  November.  Upon  some,  if  not  all,  of  the  remaining 
issues  made  by  the  pleadings,  we  are  of  the  opinion  that  both  complainant 
and  defendant  should  have  an  opportunity  to  introduce  further  evidence,  if 
they  should  be  so  advised.  We  do  not,  therefore,  direct  a  decree,  but  re- 
mand the  cause  for  further  proceedings.  The  decree  of  the  court  below  is 
reversed. 


(7  Mont.  373)  WHITESIDE  V.  LOGAN. 

(Supreme  Court  of  Montana.    January  17, 1888.) 

1.  Judgment— By  Default— Setting  Aside— Discretion  op  Court. 

Under  Ck)mp.  St.  Mont.  §  116,  providing  that  a  party  aggrieved,  desiring  to  set 
aside  a  judgment  on  the  ground  of  mistake,  inadvertence,  surprise,  or  excusable 
neglect,  may  make  applipation  within  a  reasonable  time,  not  exceeding  five  months, 
after  the  close  of  the  term  at  which  the  judgment  was  rendered,  on  showing  cause 
satisfactory  to  the  court  that  he  was  unable  to  apply  during  the  term,  the  question 
as  to  what  is  satisfactory  cause  for  entertaining  the  application  is  purely  within  the 
discretion  of  the  trial  court. 

2.  Same— Application  in  Vacation— Misunderstanding  between  Counsel. 

Where  defendant  applied  in  vacation  for  relief  from  a  judgment  against  him,  and 
showed  by  proper  afladavits  that  he  had  a  meritorious  defense,  and  had  employed 
counsel  to  represent  him,  but,  through  a  misunderstanding  between  counsel,  a  per- 
sonal judgment  was  taken  against  him  by  default,  of  which  he  had  no  knowledge 
until  after  the  adjournment  of  the  court  for  the  term,  held,  that  the  order  of  the 
trial  court,  in  vacating  the  judgment,  would  not  be  disturbed  on  appeal. 

Appeal  from  district  court,  Custer  county;  before  Justice  Book. 

Application  by  Thomas  II.  Logan  to  set  aside  a  judgment  rendered  against 
him  in  favor  of  Fred  Whiteside.  From  the  order  vacating  the  judgment 
Whiteside  appeals. 

Burleigh  &  Middleton,  for  respondent.  O'Connoi^  d-  Milbum,  for  appel- 
lant. 

McLeary,  J.  In  this  case  a  judgment  by  default  was  rendered  in  the  dis- 
trict court  on  the  14th  day  of  May,  1887,  against  Isaac  Silverman  and  Thomas 
H.  Logan  for  a  certain  sum  of  money  and  the  foreclosure  of  a  mechanic's  lien 
on  a  certain  building  in  Miles  City.  Afterwards,  on  motion  of  the  defendant 
Logan,  the  default  was  opened,  and  the  judgment  suspended  and  vacated,  and 
Logan  allowed  to  file  an  answer.  From  this  last  order  this  appeal  was  taken 
by  the  plaintiff,  Whiteside.    The  appellant  contends — First,  that  the  motion 
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to  open  the  default  and  vacate  the  judgment  was  not  mad^  in  time;  and,  sec- 
ondt  that  the  motion  papers  filed  in  the  case  show  no  ground  for  relief.  .In 
order  to  a  proper  understanding  of  the  case  it  may  be  well  to  make  a  brief  re- 
view, in  chronological  order,  of  the  proceedings  had  in  the  court  below:  The 
defendant  Logan  was  summoned  on  the  9th  day  of  March,  1887.  A  demur- 
rer was  filed  in  his  behalf  on  the  17th  day  of  March,  which  was  afterwards 
overruled,  and  time  for  answering  fixed  on  the  30th  of  April,  which  was  aft- 
erwards extended  to  the  3d,  5th,  and  7th  days  of  May,  respectively,  on  which 
latter  day  default  was  taken.  On  the  14th  day  of  May  judgment  was  ren- 
dered against  defendants  Silverman  and  Logan  for  6717,  interest  and  costs, 
and  a  decree  entered  foreclosing  the  lien  claimed  by  tiie  plaintiff  on  the  prop- 
erty described  in  the  complaint.  On  the  31st  day  of  May  an  order  of  sale  was 
issued,  upon  which  the  property  was  sold  on  the  16th  of  Jtlly,  1887,  and  the 
proceeds  applied  on  said  judgment,  leaving  a  balance  due  thereon  of  $442.60. 
On  the  23d  of  August  execution  was  ordered  and  issued  against  Thomas  H. 
Logan  for  the  unpaid  balance.  On  the  12th  of  September  notice  was  given 
of  a  motion  to  vacate  the  judgment  as  to  the  defendant  Logan,  which  motion 
was  set  for  hearing  on  the  17th  day  of  October,  and  the  hearing  afterwards 
continued  to  the  7th  day  of  November,  when  the  default  was  opened  and  the 
judgment  suspended  and  vacated.  Logan's  affidavit  in  support  of  the  motion 
was  filed  on  the  7th  of  September,  together  with  an  answer  duly  verified,  set- 
ting forth  a  meritorious  defense.  On  the  29th  of  October  affidavits  were  filed 
by  Burleigh,  Strevell,  and  O'Connor,  who  had  been  counsel  in  the  case  for  the 
plaintiff  and  defendant  ^especti^5ely.  Thomas  H.  Logsin  deposes  "that  he  is 
one  of  the  defendants  above  named  in  said  action ;  that  on  or  about  the  10th 
day  of  March,  1887,  the  summons  in  said  cause  was  duly  served  upon  him 
in  the  town  of  Miles  City;  that  thereafter,  and  on  the  same  day,  deponent 
placed  the  copy  of  summons  so  served  upon  him  in  the  hands  of  Jason  W. 
Strevell,  an  attorney  and  counselor  at  law  in  the  said  town  of  Miles  City,  and 
stated  to  the  said  Strevell  the  facts  constituting  his  defense,  and  was  then  and 
there  advised  by  the  said  Strevell  that  he  had  a  good  and  substantial  defense 
in  said  cause  upon  the  merits,  and  then  and  there  instructed  the  said  Strevell, 
as  such  attorney,  to  attend  to  the  matter  until  the  return  of  Andrew  F.  Bur- 
leigh, who  was  defendant's  regular  attorney,  and  at  that  time  absent  from 
Miles  City;  that  thereafter,  and  in  a  few  days,  said  Strevell  informed  deponent 
that  he  had  turned  the  papers  in  the  cause  over  to  said  Andrew  F.  Burleigh, 
as  such  attorney,  and  deponent  supposed  that  his  interests  and  defense  to  said 
cause  of  action  would  be  attended  to,  and  paid  no  more  attention  to  the  mat- 
ter, as  he  had  been  informed  by  his  said  attorneys  that  no  civil  actions  would 
be  tried  at  the  April,  A.  D.  1887,  term  of  said  court;  that  the  defendant  knew 
no  more  about  said  cause  until  after  judgment  had  been  taken  by  default  in 
said  cause,  and  execution  thereon  issued  and  levied  upon  the  property  of  this 
deponent;  that  defendant  w^as  greatly  surprised  upon  hearing  tliat  judgment 
had  been  entered  against  him  by  default,  and  without  the  cause  being  tried  or 
defended,  for  the  reason  that  he  had  been  informed  by  his  said  attorneys  that 
he  had  a  good  defense  upon  the  merits  to  said  action,  and  desired  an  oppor- 
tunity to  offer  his  proofs  in  said  action  touching  the  matter  of  his  said  defense; 
that  the  deponent  makes  this  affidavit  for  the  purpose  of  having  the  default 
in  said  cause  opened  and  the  judgment  vacated  and  set  aside;  and  that  he  may 
have  an  opportunity  to  put  in  an  answer  to  said  complaint,  a  copy  of  which 
answer  is  hereto  attached  and  made  a  part  hereof,  and  defend  said  cause  upon 
its  merits;  and  that  a  stay  of  all  proceedings  be  granted  until  said  cause  is 
finally  tried  and  disposed  of."  Andrew  F.  Burleigh  deposes  as  follows: 
"That  he  was  one  of  the  attorneys  of  the  defendant  Logan  in  the  above-en- 
titled action  at  the  spring  term,  1887,  of  said  court;  that  in  said  action  plain- 
tiff was  seeking  to  foreclose  a  lien  on  certain  property  in  the  complaint  de». 
scribed;  that  the  defendant  Logan  was  defending  on  the  ground  that  he  had 
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DO  interest  in  the  said  property,  notwithstanding  a  half  interest  therein  bad 
been  deeded  to  him,  that  having  been  done  without  his  consent,  and  the  said 
deed  having  been  recorded  witiiout  ever  being  delivered  to  him;  that  plaintiff 
was  pushing  for  a  trial  on  a  judgment  at  so  late  a  day  in  the  term  that  it  was 
apparent  that  nothing  could  be  done  in  said  cause  at  said  term  if  said  defend- 
ant resisted;  that  affiant  stated  substantially  these  facts  to  A.  H.  O'Connor, 
Esq.,  one  of  the  attorneys  of  the  plaintiff,  whereupon  said  O'Connor  told 
affiant  that  all  he  wanted  was  a  judgment  against  the  property  and  Silverman, 
and  that  they  did  not  care  for  a  judgment  against  Logan  personally.  Affiant 
thereupon  agreed  to  let  said  O'Connor  tal^e  judgment  without  further  defense 
on  that  understanding.  And  thereupon,  with  such  understanding,  affiant  be- 
lieves said  judgment  was  taken.  Affiant  has  heard  said  Logan  state  his  de- 
fense to  said  action,  and  advised  him  that  it  was  a  good  and  substantial  de^ 
fense  thereto;  and  that  but  for  the  understanding  had  as  aforesaid  affiant 
knows  of  no  reason  why  the  same  would  not  have  been  successfully  main- 
tained." Jason  W.  Strevell  deposes  as  follows:  "At  some  time  about  the 
commencement  of  the  action  one  of  the  defendants,  T.  H.  Logan,  came  into 
my  otBce  with  the  summons  in  the  action,  which  I  think  had  just  been  served 
upon  him,  saying  he  desired  me  to  look  after  the  case.  I  procured  the  papers, 
as  I  now  remember,  but  before  I  had  done  anything  in  the  matter,  or  before 
anything  was  required  to  be  done,  I  met  Major  Logan  again,  when  he  stated 
to  me  that  Mr.  Burleigh  (Andrew^  was  attending  to  his  business,  and  would 
attend  to  this  case,  and  that  I  need  nave  nothing  further  to  do  with  the  matter. 
The  papers  were  taken  from  my  otfice  to  th^  office  of  Mr.  Burleigh,  but  I  do 
not  remember  by  wliom.  It  was  Major  Logan's  directions  that  he  should 
have  them.  This  ended  my  connection  with  the  matter,  and  no  charge  was 
made  to  Major  Logan  for  services,  as  he  removed  tl)e  case  from  ray  hands  be- 
fore anything  had  been  done.  I  probably  did  say  to  Major  Logan  that,  upon 
his  statement  of  the  facts,  he  had  a  defense;  but  if  the  major,  on  his  affida- 
vit, intends  to  convey  the  impression  that  I  told  him  no  civil  cases  would  be 
tried  that  term,  I  think  he  is  mistaken.  I  have  no  recollection  of  making  any 
such  statement  to  him."  Arthur  H.  O'Connor  deposes  as  follows:  "That, 
from  the  commencement  of  the  above-entitled  action  until  the  present  time, 
he  has  been  associated  with  George  R.  Milburn  as  an  attorney  for  the  plain- 
tiff in  said  action;  that  he  has  read  the  certified  copy  of  entries  made  on  the 
judge's  docket,  which  copy  is  filed  herewith;  that  he  was  personally  present 
when  each  of  the  actions  noted  by  said  entries  was  had  in  the  above-entitled 
case;  that  upon  April  23,  1887,  when  affiant  asked  for  a  hearing  of  the  de- 
murrer in  said  case,  the  hearing  of  the  same  having  been  set  for  that  day,  W. 
A.  Burleigh,  Esq.,  appearing  for  the  defense,  stated  to  the  court  that,  al- 
though he  himself  was  an  attorney  in  the  case,  he  had  expected  Judge  Stre- 
vell, who  was  also  an  attorney  for  the  defense,  to  attend  to  the  demurrer  in 
said  case;  that  upon  the  next  day,  April  24th,  Judge  Strevell,  when  the 
matter  was  called  up  by  affiant,  stated  to  the  court  that  he  had  not  examined 
the  complaint,  and  did  not  know  whether  or  not  there  was  any  ground  for 
demuiTer;  that  upon  the  25th  day  of  April,  the  next  day,  the  said  Strevell 
announced  to  the  court  that  he  found  no  cause  for  demurrer,  whereupon,  with 
the  consent  of  the  affiant,  one  of  the  attorneys  for  plaintiff,  and  at  the  request 
of  one  or  more  of  the  attorneys  for  the  defense,  the  defendants  were  given 
until  April  30th  to  file  their  answer;  that  each  and  every  extension  of  time 
granted  to  the  defendants,  as  noted  by  the  entries  of  the  judge,  shown  in  the 
certified  copy  aforesaid,  were  at  the  request  of  the  defendants,  without  any 
good  or  sufficient  cause  therefor  having  been  shown,  but  by  consent  of  affiant; 
that,  when  time  for  defendants  to  answer  as  last  extended,  viz.,  until  May 
7,  1887,  had  expired,  it  being  apparent  to  affiant  that  all  previous  delays  asked 
for  and  obtained  by  defendants  were  for  the  purpose  of  preventing  a  trial  of 
said  cause  at  that  same  term  of  court,  he  refused  to  consent  to  further  delay 
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in  tbe  matter,  and  caused  the  default  of  the  defendants  to  be  entered;  that 
one  week  thereafter,  to-wit,  on  the  14th  day  of  May,  A.  D.  1887,  plaintiff 
made  proof  to  the  court  of  the  matter  set  forth  in  the  complaint,  and  in  the 
presence  of  at  least  three  of  the  attorneys  for  defendants,  to-wit,  W.  A.  Bur- 
leigh, Jason  W.  Strevell,  and  Andrew  F.  Burleigh,  affiant  presented  to  the 
judge  for  signature  a  final  judgment  and  decree  in  said  case,  which  was  then 
and  there  signed  by  the  judge  in  the  presence  of  said  attorneys,  they  knowing 
of  the  same,  and  the  same  is  now  on  file  in  said  case;  that  Andrew  F.  Bur- 
leigh, one  of  the  attorneys  for  Thos.  H.  Logan,  the  defendant,  who,  in  this 
proceeding,  movqs  to  set  aside  the  said  judgment,  was  in  attendance,  accord- 
ing to  the  best  of  affiant^s  recollection,  information,  and  belief,  during  the  en- 
tire term  of  said  court  in  which  the  above-mentioned  proceedings  were  had', 
andf  as  affiant  verily  believes,  was  personally  cognizant  of  all  that  had  trans- 
pired in  said  case,  and  had,  prior  to  the  entry  of  judgment  therein,  spoken  to 
affiant  of  the  case  several  times;  that  when  affiant  had  prepared  the  said  judg- 
ment and  decree,  and  before  the  same  was  presented  to  the  judge  for  his  sig- 
nature, the  said  Andrew  F.  Burleigh  asked  affiant  if  a  judgment  against  the 
defendant  Thomas  H.  Logan  was  included  in  said  judgment;  and  that  affiant 
then  and  there  informed  him  that  it  did  include  a  judgment  against  the  said 
Logan  as  well  as  agidnst  tbe  said  defendant  Silverman. "  Defendant  Logan's 
answer  specifically  denies  all  the  allegations  in  the  plaintiff's  complaint,  and 
alleges  as  follows:  "That  the  said  plaintiff  did  erect  a  store  building  for  the 
said  defendant  Isaac  Silverman  and  one  Fannie  Silverman,  his  wife,  but  de- 
nies that  he  ever  had  any  interest  in  or  to  said  building,  or  that  he  was  in  any 
way,  either  directly  or  indirectly,  connected  with  said  Isaac  Silverman  as  a 
partner  or  otherwise,  or  ever  authorized  his  name  to  be  used  in  such  firm; 
and  denies  that  he  is  indebted  to  said  plaintiff  in  any  sum  or  amount  what- 
ever." The  court,  in'acting  upon  this  mx)tion,  proceeded  under  section  116 
of  the  first  division  of  the  (implied  Statutes  of  Montana,  which  reads  as  fol- 
lows: "The  court  may,  upon  such  terms  as  may  be  just,  and  upon  payment 
of  costs,  relieve  a  party,  or  his  legal  representatives,  from  a  judgment,  order, 
or  other  proceeding  taken  against  him  through  his  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect;  and  when,  for  any  cause  satisfactory  to  the  court, 
or  the  judge  at  chambers,  the  party  aggrieved  has  been  unable  to  apply  for 
the  relief  sought  during  the  term  at  which  such  judgment,  order,  or  proceed- 
ing complained  of  was  taken,  the  court  or  judge  at  chambers,  in  vacation, 
may  grant  the  relief,  upon  application  made  within  a  reasonable  time  not  ex- 
ceeding five  months  after  the  adjournment  of  the  term."  Comp,  St.  Mont. 
§  116,  p.  88. 

We  will  first  consider  whether  or  not  this  motion  was  made  in  time.  It 
will  be  observed  that  the  statute  provides  that  such  a  motion  may  be  made  in 
vacation,  when,  for  any  cause  satisfactory  to  the  court  or  judge  at  chambers, 
the  party  aggrieved  has  been  unable  to  apply  for  the  relief  sought,  during  the 
term  at  which  said  judgment  was  taken.  The  defendant  Logan,  in  his  affi- 
davit, alleges  that  he  was  not  cognizant  of  the  judgment  rendered  against  him 
untU  after  the  term  at  which  it  was  entered  had  expired.  This,  undoubtedly, 
was  satisfactory  to  the  judge,  and  that  is  all  the  statute  requires.  It  was  a 
matter  entirely  within  his  discretion  to  bear  the  motion  within  any  reasonable 
time  not  exceeding  five  months  after  the  adjournment  of  the  term.  Then  we 
should  next  in<}uire  whether  or  not  the  motion  papers  filed  in  the  case  show 
any  ground  for  relief.  By  inspection  of  those  portions  of  the  record  quoted 
it  will  be  seen  that  the  defendant  Logan  undoubtedly  has  a  meritorious  de- 
fense, which  he  sets  up  in  his  answer,  duly  verified.  It  will  also  be  observed 
that,  immediately  upon  being  summoned,  he  employed  able  counsel  to  repre- 
sent him  in  the  case;  and  that  a  demurrer  was  filed  in  his  behalf.  From  this 
point  the  affidavits  on  file  are  more  or  less  contradictory.  It  appears  that  Mr. 
Burleigh  evidently  understood  that  no  personal  judgment  was  to  be  rendered 
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against  Logan,  and  for  that  reason  filed  no  answer,  and  made  no  defense.  It 
may  be,  as  appears  from  the  affidavit,  that  Mr,  O'Connor  understood  the  mat- 
ter differently;  but  it  was  for  the  trial  judge  to  reconcile  these  contradictions, 
and  to  exerc;  -^  Ins  discretion  in  the  matter.  He  has  acted,  and  the  court  is  of 
the  opinion  that  he  has  acted,  wisely,  for  the  reasons  stated  by  him  in  the  order, 
"that  the  defendant's  default  is  satisfactorily  excused,  and  that  manifest  in- 
justice has  been  done  to  the  defendant  Logan." 

We  are  referred  by  appellant's  counsel,  in  order  to  sustain  his  propositions, 
to  several  cases  in  the  Montana  Reports,  which  we  propose  briefly  to  reviev7. 
The  tirst  is  the  case  of  Vantilburg  v.  Black,  3  Mont.  469.  It  is  held  that 
"after  the  adjournment  of  a  term  the  court  loses  control  over  the  judgments 
rendered  at  such  term,  unless  its  jurisdiction  is  saved  by  some  proceedings 
instituted  within  the  time  allowed  by  law;"  referring  to  several  cases  from 
California  and  Nevada.  Among  such  proceedings  are  mentioned  an  appeal 
within  one  year  after  the  entry  of  the  judgment,  which  Mrs.  Vantilburg  did 
not  take.  Another  proceeding  which  might  have  been  mentioned  would  have 
been  a  motion  to  vacate  the  judgment  made  within  a  reasonable  time,  not  to 
exceed  five  months  after  adjournment,  which  was  done  in  the  case  at  bar. 
Instead  of  appealing  or  moving  to  vacate  the  judgment,  Mrs.  Vantilburg 
brought  a  suit  to  set  aside  the  judgment  and  enjoin  the  execution  thereof,  on 
the  ground  that  no  summons  or  other  process  in  the  original  case  was  ever 
served  upon  her,  and  that  she  never  appeared  in  court,  or  authorized  any  attor- 
ney to  act  on  her  behalf,  and  that  she  had  no  notice  or  knowledge  of  this  judg- 
ment until  about  five  months  after  its  entry.  The  plaintiff  denied  these  aver- 
ments, and  stated  affirmatively  facts  to  the  contrary.  The  court  struck  these 
denials  and  allegations  from  the  answer,  and  judgment  was  rendered  in  favor 
of  Mrs.  Vantilburg  on  the  pleadings,  and  the  personal  judgment  against  her 
annulled.  The  case  was  reversed  on  the  ground  that  the  court  erred  in  strik- 
ing out  the  answer  of  the  defendant.  So  we  find  that  this  case  is  not  an  au- 
thority against  the  decision  of  the  court  below.  In  the  case  of  Lowell  v.  Ames, 
6  Mont.  188,  9  Pac.  Rep.  826,  the  counsel  for  the  defendant,  residing  at  Vir- 
ginia City,  wrote  a  letter  to  the  counsel  for  the  plaintiff,  residing  at  Dillon, 
asking  him  to  agree  to  a  continuance  of  the  case;  but,  before  he  received  an 
answer  thereto,  he  left  Virginia  City,  and  went  to  the  Yellowstone  Valley, 
and  his  whereabouts  were  unknown  to  plaintiff's  counsel,  who,  for  that  rea- 
son, did  not  answer  his  letter,  but  tried  the  case,  and  proceeded  to  judgment 
against  the  defendant.  The  learned  chref  justice,  delivering  the  opinion  of 
the  supreme  court,  says:  "It  does  not  appear  where  the  defendants  themselves 
were  during  the  time  of  and  prior  to  the  said  term  of  court.  Parties  having 
cases  in  court  are  bound  to  be  present  to  attend  to  them,  or  present  some  valid 
excuse,  such  as  a  written  agreement  or  stipulation,  signed  by  the  parties,  for 
a  continuance,  or  a  physician's  certificate  of  sickness  accounting  for  their  ab- 
sence. The  defendants  knew  that  they  had  an  important  case  in  court,  and 
they  knew  that  it  had  not  been  continued  by  the  consent  of  the  plaintiffs. 
Under  such  a  state  of  facts  there  does  not  seem  to  be  any  excuse  for  their  absence 
from  court,  or  any  room  for  surprise  that  a  judgment  was  rendered  against 
them.  We  see  no  abuse  of  the  legal  discretion  of  the  court  in  overruling  the 
motion  to  set  aside  and  vacate  the  judgment  herein."  6  Mont.  190,  9  Pac. 
Rep.  826.  This  case  is  not  parallel  to  the  one  at  bar.  The  defendants  knew 
that  they  were  not  represented  by  counsel,  and  still  made  no  effort  to  be  pres- 
ent at  court.  Logan  employed  counsel  to  represent  him,  who  were  present 
and  appeared  to  have  looked  after  his  interests  with  ordinary  zeal  and  vigilance, 
and,  taking  his  affidavit  and  answer  to  be  true,  he  was  not  to  blame  for  the 
result.  The  case  of  Donnelly  v.  Clark,  6'Mont.  136,  9  Pac.  Rep.  887,  is  also 
quoted.  That  case  holds  that  the  judgment  against  the  defendant  will  not  be 
set  aside  on  the  ground  of  surprise,  unless  the  facts  constituting  the  defense 
to  the  action  are  stated  in  a  moving  affidavit.    In  the  case  at  bar,  Logan  files. 


Digitized  by 


Google 


Idaho.]  TERRITOBY  V,  GDTHBIB.  89 

together  with  his  affidavit,  an  answer  under  oath,  which  sets  out  a  meritorious 
defense,  and  one  sufficient  to  defeat  the  plaintiff's  case  if  it  should  be  supported 
by  the  proof.  For  this  reason  it  does  not  fall  within  the  purview  of  the  au- 
thor! ty  quoted.  Donnelly  v.  Clark .  supra.  Appellant  also  refers  to  the  cases 
olElliott  v.  8haw,  16  Cal.  377 ;  Mulholland  v.  Heyneman,  19  Cal.  605;  Eaight 
V.  Green,  Id.  113;  and  Scale  v.  McLaughlin,  28  Cal.  668,— in  all  of  which 
cases  the  trial  court  below  refused  to  vacate  the  judgment  which  had  previ- 
ously been  entered,  and  the  appellate  court  sustained  that  action  on  the  ground 
that  the  matter  was  within  the  discretion  of  the  court  below,  which  discretion 
did  not  appear  to  have  been  abused. 

It  is  unnecessary  topursue.this  subject  further,  believing  the  whole  matter 
to  have  been  placed  by  the  statute  fully  within  the  discretion  of  the  trial  court, 
and  that  that  discretion  has  been  exercised  prudently  and  in  furtherance  of 
justice.     The  judgment  is  affirnied. 

McCoNNELL,  C.  J.,  and  Galbraith,  J.,  concur. 

C2    Idaho    [Hasb.j    432) 

Territory  v.  Guthrie. 
{Suvreme  Court  of  Idaho.    February  27, 1888.) 

1.  Criminai.  Law— Principal  and  Accessort. 

By  our  statute,  all  persons  concerned  in  the  commission  of  a  felony,  whether  they 
directly  commit  the  act  constituting  the  offense,  or  aid  and  abet  in  its  commission, 
are  treated  as  principals,  and  should  be  prosecuted  and  punished  as  such;  yet,  if 
one  who  is  in  fact  an  accessory  before  the  fact  is  indicted  as  such,  this  ia  not  a  de- 
fect of  which  the  accused  will  be  heard  to  complain. 

2.  Same — Indictment— Joinder  op  Counts. 

Under  our  practice,  the  indictment  must  charge  but  one  offense,  but  the  same  of- 
fense may  be  set  forth  in  different  forms,  and  under  different  counts.    Held^  that 
the  indictment  charging  one  defendant  as  principal,  and  the  other  as  accessory 
before  the  fact,  charges  out  one  offense. 
8.  Same — New  Trial — Absence  of  Witnesses — Admitteno  Apfidavit  as  to  Testi- 

MONT. 

Where,  in  a  criminal  action,  the  defendant  applies  for  a  continuance  on  the 
ground  of  absent  witnesses,  ana  the  prosecution  admits  that  the  witness,  if  pres- 
ent, would  testify  to  the  facts  as  stated  in  the  affidavit,  and  that  such  evidence,  if 
proper,  be  considered  as  actually  given,  the  affidavit  thereby  becomes  evidence,  out 
not  conclusive  of  its  contents ;  and  it  is  not  error  for  the  court,  after  such  admis- 
sion, to  deny  the  continuance. 
4.  Same — Uncertainty  op  Sentence— Review  on  Appeal. 

When  the  indictment  is  good,  and  no  error  appearing  in  the  trial,  but  the  sen- 
tence is  void  for  uncertainty,  the  appellate  court  may  remand  the  case  to  the  court 
below,  with  direction  to  enter  a  proper  judgment  upon  the  verdict. 
{Syllabus  hy  the  Cowrt.) 

Appeal  from  district  court,  Nez  Perces  county;  before  Justice  Buck. 

Indictment  for  assault  with  intent  to  commit  murder.  Terrence  B.  Guth- 
rie was  convicted,  and  appeals. 

Albert  Hogan,  Frank  Ganahl,  and  James- IT,  Hawley,  for  appellant. 
Richard  Z.  Johnson, 'Attj.  Gen.,  for  appellee. 

Broderick,  J.  At  the  October,  1887,  term  of  the  district  court  for  Sho- 
shone county,  Mathew  Guthrie  and  Terrence  B.  Guthrie  were  jointly  indicted 
for  an  assault  upon  Thomas  F.  Handly,  with  intent  to  commit  murder.  Sep- 
arate motions  were  interposed  to  set  aside  the  indictment  on  account  of  some 
alleged  irregularity  in  summoning  and  impaneling  the  grand  jury.  These 
motions  were  overruled,  and  the  defendants  pleaded  not  guilty.  Separate 
trials  were  ordered.  The  defendants  then  applied  for  a  change  of  venue, 
which  motion  was  granted,  and  the  cases  were  transferred  to  Kez  Perces 
county  for  trial.  At  the  December,  1887,  term  for  Nez  Perces  county,  a  trial 
was  had,  and  Terrence  B.  Guthrie  was  found  guilty  '*of  an  assault  with  a 
deadly  weapon  likely  to  produce  great  bodily  injury."    Motions  were  made 
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for  a  new  trial,  and  for  an  arrest  of  Judgment,  and  were  by  the  court  over- 
ruled, and  the  following  judgment  was  rendered:  ''It  is  therefore  considered, 
and  the  judgment  of  the  court  is  declared  to  be,  that  you,  Terrence  B.  Guth- 
rie, pay  a  6ne  of  one  thousand  dollars,  and  that  you  be  taken  into  custody  by 
the  sheriff  of  Nez  Perces  county,  and  taken  from  this  court  to  the  county  jail 
of  Nez  Perces  county,  Idaho  territory,  and  thence,  unless  said  fine  be  sooner 
paid,  within  thirty  days,  to  the  territorial  prison  in  Ada  county,  territory  of 
Idaho;  and  that  you  be  confined  in  said  prison,  at  hard  labor,  until  said  fine 
be  paid,  not  exceeding  two  years  from  the  date  of  this  sentence,  and  upon  the 
payment  of  said  fine  you  be  released  from  said  custody  and  confinement." 
From  this  judgment,  and  the  order  denying  a  new  trial,  the  defendant  Ter- 
rence B.  Guthrie  appealed  to  this  court.  The  record  is  voluminous,  and 
counsel  for  appellant  have  specified  30  alleged  errors  in  the  transcript.  From 
an  examination  of  the  record,  we  are  satisfied  many  of  these  assignments  are 
not  of  sufficient  interest  to  justify  any  further  consideration  of  them. 

It  is  claimed,  firat,  that  the  indictment  is  not  sufficient  to  sustain  a  convic- 
tion against  the  appellant,  that  the  facts  stated  therein  do  not  constitute  a  pub- 
lic offense,  and  that  the  motion  in  arrest  of  judgment  sliould  have  been  sus- 
tained. The  defendants  were  indicted  jointly;  Mathew  being  charged  with  an 
assault  with  a  pistol,  etc.,  with  intent  to  murder,  and  Terrence  B.,  the  appel- 
lant, being  charged  as  accessory.  Section  7697,  Rev.  St.,  abolishes  all  distinc- 
tion between  an  accessory  before  the  fact  and  a  principal,  and  provides  that  "all 
persons  concerned  in  the  commission  of  a  felony,  whether  they  directly  com- 
mit the  act  constituting  the  offense,  or  aid  and  abet  in  its  com  mission,  though 
not  present,  shall  hereafter  be  prosecuted,  tried,  and  punished  as  principals, 
and  no  other  facts  need  be  alleged  in  any  indictment  against  such  an  acces- 
sory than  are  required  in  an  indictment  against  his  principal."  The  conten- 
tion is  that,  by  reason  of  this  statute,  one  cannot  be  indicted  as  an  accessory. 
We  cannot  agree  with  this  view.  The  last  clause  of  the  statute  quoted  says: 
"No  other  facts  need  be  alleged  in  any  indictment  against  such  an  accessory 
than  are  required  in  an  indictment  against  his  principal."  It  is  true  the  stat- 
ute makes  an  accessory  before  the  fact  a  principal,  and  it  is  wholly  unneces- 
sary to  charge  the  accused  in  any  other  form  than  as  principal;  but,  if  the 
grand  jury  does  charge  one  who  is  in  fact  an  accessory  before  the  fact  as  such, 
the  effect  is  simply  to  inform  him  more  clearly  of  what  he  must  defend 
dgainst,  and  therefore  it  is  not  a  defect  of  which  he  can  be  heard  to  complain. 
The  supreme  court  must  give  judgment  without  regard  to  technical  errors  or 
defectswhich  do  not  affect  substantial  rights.  Section  8070,  Rev.  St.  We 
do  not  mean  to  assert  that  this  is  the  better  course,  but  only  that  the  defend- 
ant was  not  prejudiced  by  this  form  of  charging  the  offense.  Indeed,  we 
think,  when  the  statute  clearly  provides  what  shall  be  a  sufficient  pleading, 
that  it  is  always  better  that  the  statute  should  be  closely  followed. 

It  was  said,  on  the  argument,  that  the  indictment  charges  two  offenses. 
We  do  not  think  it  is  open  to  this  objection.  It  is  true,  the  statute  provides 
that  the  indictment  must  charge  but  one  offense,  but  the  same  offense  may 
be  set  forth  in  different  forms,  and  under  different  counts.  Section  7681, 
Rev.  St.  The  rule  established  by  this  statute  is  not  violated  by  setting  forth 
the  same  offense  in  different  forms;  and  this  is  all  that  is  herein  done. 

The  case  was  set  for  trial  on  the  15th  of  December,  and,  when  called,  the 
defendants,  by  their  counsel,  moved  for  a  postponement  of  the  trial,  on  the 
ground  of  absent  witnesses,  and  supported  the  motion  by  their  joint  affidavit. 
The  motion  was  overruled,  and  an  exception  taken.  The  record  shows,  how- 
ever, that  an  attachment  for  the  absent  witnesses  was  at  once  issued,  and  that 
the  appellant  was  not  put  upon  his  trial  until  December  21st.  The  motion 
for  postponement  was  then  renewed,  upon  the  affidavit  theretofore  presented, 
but  no  further  showing  was  made  or  offered.  The  prosecution  admitted  that 
one  of  the  absent  witnesses  would,  if  present,  testify  to  the  matters  and  facts 
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as  stated  in  the  affidavit,  and  thereupon  the  court  overruled  ,the  motion.  It 
is  conceded  that  the  testimony  of  this  witness  was  material  to  the  defense. 
An  application  for  a  continuance  is  addressed  to  the  sound  judicial  discretion 
of  the  court,  and  ai^llate  courts  have  uniformly  refused  to  disturb  a  ruling 
ou  such  questions,  unless  it  appears  that  there  was  an  abuse  of  discretion. 
In  this  case,  after  looisLing  into  the  whole  record,  we  are  satisfied  there  was 
not  a  sufficient  showing  of  diligence  on  the  part  of  the  defendant,  and  hence 
there  was  no  abuse  of  discretion  in  overruling  liis  motion.  People  v.  Walter, 
1  Idaho,  386.  But  it  is  urged,  on  behalf  of  appellant,  that,  pending  an  ap- 
plication for  a  continuance,  the  admission  by  the  prosecution  in  a  criminal 
case  that  an  absent  witness  would  testify  to  certain  facts  if  he  were  present, 
is  an  admission  that  the  facts  set  forth  in  the  affidavit  used  in  support  of  the 
motion  are  true;  and  we  are  referred  to  Peoplev.  Diaz,  6  Cal.  249,  as  support- 
ing this  rule.  Our  statute  maizes  the  rule  6f  evidence  in  civil  actions  appli- 
cable to  criminal  actions,  except  as  otherwise  provided  in  the  Code.  Section 
7864,  Rev.  St.  Section  4872,  Bev.  St.,  establishes  the  rule  for  a  continu- 
ance upon  the  ground  of  the  absence  of  evidence,  and,  among  other  things, 
says:  "The  court  may  also  re;|uire  the  moving  party  to  state,  upon  affidavit, 
the  evidence  which  he  expects  to  obtain;  and  if  the  adverse  party  thereupon 
admit  that  such  evidence  would  be  given,  and  that  it  be  considered  as  actually 
given,  on  the  trial,  or  offered  and  overruled  as  improper,  the  trial  must  not 
be  postponed."  We  think  it  would  be  a  strained  construction  of  this  statute 
to  hold  that  when,  under  it,  a  party  makes  the  admission,  to  avoid  the  expense 
and  delay  incident  to  a  continuance,  he  thereby  admits  the  absolute  truth  of 
the  evidence  set  out  in  the  affidavit.  Such  a  construction  was  certainly  not 
in  the  contemplation  of  the  legislature,  nor  do  we  think  it  supported  by  any 
well-considered  authority.  We  think  the  correct  rule  is  that,  when  the  ad- 
mission is  made,  the  affidavit  becomes  evidence,  but  not  conclusive  of  its  con- 
tents. Whart.  Grim.  PI.  g  645;  State  v.  Mooney,  10  Iowa,  606;  Ki7ig  v.  Com., 
3  S.  W.  Eep.  430;  State  v.  Jewell^  Id.  77,  79;  Boggs  v.  Merced  Co,,  14  Cal. 
858. 

It  is  contended  that  the  court  erred  in  giving  to  the  jury,  of  its  own  motion, 
certain  instructions,  and  also  in  refusing  certain  others  asked  by  the  defend- 
ant. The  record  shows  a  number  of  instructions  refused,  but  the  charge 
given  was  full  and  comprehensive,  and  was  warranted  by  the  evidence  in  the 
case.  We  have  failed  to  find  anything  in  the  charge  that  was  prejudicial  to 
the  substantial  rights  of  the  defendant,  or  that  will  warrant  a  reversal  of  the 
judgment.  Objection  is  here  taken  to  some  remarks  of  the  judge  addressed 
to  counsel  while  refusing  instructions  presented  on  behalf  of  the  defendant; 
but  the  record  does  not  show  that  the  words  were  spoken  in  the  presence  or 
hearing  of  the  jury,  nor  weje  the  remarks  excepted  to  at  the  time  they  were 
made. 

It  is  further  contended  that  the  judgment  as  pronounced  is  void.  The  con- 
viction was  had  under  the  following  statute:  "Sec.  6782.  Every  person  who 
commits  an  assault  upon  the  person  of  another  with  a  deadly  weapon  or  in- 
strument, or  by  any  means  or  force  likely  to  produce  great  bodily  injury,  is 
punishable  by  imprisonment  in  the  territorial  prison  not  exceeding  two  years, 
or  by  fine  not  exceeding  five  thousand  dollars,  or  by  both."  Several  objec- 
tions are  urged  against  the  judgment,  but  the  one  most  strongly  insisted  upon 
is  that,  when  the  court  imposes  the  fine,  the  offense  must  thereafter  be  deemed 
a  misdemeanor,  and  that  the  defendant  could  not  be  imprisoned  in  the  terri- 
torial prison  by  reason  of  the  non-payment  of  the  fine.  The  following  statute 
is  cited:  "Sec.  6311.  Afelonyisacrime  which  is  punishable  with  death,  or  by 
imprisonment  in  the  territorial  prison.  Every  other  crime  is  a  misdemeanor. 
When  a  crime  punishable  by  imprisonment  in  the  territorial  prison  is  also 
punishable  by  fine  or  imprisonment  in  the  county  jail,  in  the  discretion  of  the 
court,  it  shall  be  deemed  a  misdemeanor,  for  all  purposes,  after  a  judgment 
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imposing  a  punishment  other  than  imprisonment  in  the  territorial  prison •** 
It  seems  to  us  that  the  real  objection  to  this  judgment  is  its  uncertainty.  The 
language  is:  "That  you,  Terrence  B,  Guthrie,  pay  a  fine  of  one  thousand  dol- 
lars, and  that  you  be  taken  Into  custody  by  the  sheriff  of  Hez  Perces  county, 
and  taken  from  this  court-room  to  the  county  jail  of  Nez  Perces  county,  Idaho 
territory,  and  thence,  unless  said  fine  be  sooner  paid,  within  thirty  days,  to 
the  territorial  prison  in  Ada  county,  territory  of  Idaho;  and  that  you  be  con- 
fined in  said  prison,  at  hard  labor,  until  said  fine  be  paid,  not  exceeding  two 
years  from  the  date  of  this  sentence,  and  that  upon  the  payment  of  said  fine 
you  be  released  from  said  custody  and  confinement."  Section  7994  provides 
that,  "a  judgment  that  the  defendant  pay  a  fine  may  also  direct  that  he  be  im- 
prisoned until  the  fine  is  satisfied,  specifying  the  extent  of  the  imprisonment, 
which  cannot  exceed  one  day  for  every  two  dollars  of  the  fine."  See,  also, 
section  7238,  Hev.  St.  We  are  not  satisfied  that  in  a  case  where  the  defend- 
ant is  tried  and  found  guilty  of  a  felony,  and  wherein  he  may  be  fined  or  im- 
prisoned, in  the  discretion  of  the  court,  he  may  not  be  imprisoned  in  the  ter- 
ritorial prison  in  default  of  payment  of  tlie  fine.  We  find  nothing  in  the 
statute  that  forbids  it  in  such  case.     People  v.  War,  20  Cal.  117. 

We  find  no  error  in  the  record  except  that  the  judgment  pronounced  is  not 
suflaciently  definite,  and  for  this  reason  the  judgment  is  vacated,  and  the  case 
is  hereby  reuianded  to  the  court  below,  not  for  a  new  trial,  but  with  direction 
to  pronounce  such  judgment  upon  the  verdict  as  mav  seem  proper.  Reynolds 
\,  U.S.,  98  U.  S.  168;  People  v.  Cozad,  1  Idaho,  167;  People  v.  O'Calla- 
ghan,  9  Pac.  Rep.  414.    It  is  so  ordered. 

Hays,  C.  J.,  and  Buck,  J.,  concurring, 

(38  Kan.  459) 

Hentiq  v.  Speury  et  at. 
{Supreme  Court  of  Kansas.    February  11, 1888.) 

Mboha^nio's  Lien — Proceedings  to  Perfect — Statement — Affidavit. 

A  statement  for  a  mechanic's  lien  should  be  verified  by  affidavit;  and  if  neither 
the  statement  nor  the  affidavit  is  signed  by  the  claimant,  nor  any  one  for  him,  and 
it  cannot  be  inferred  from  thp  statement,  or  any  papers  attached  thereto,  that  it 
vras  verified  by  the  claimant,  or  any  one  for  him,  such  statement  is  insufficient  to 
establish  a  lien  upon  the  premises  described  therein. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Shawnee  county;  John  Guthrie,  Judge. 

Action  by  P.  G.  Hentig  to  foreclose  a  mortgage  executed  to  him  by  the  de- 
fendants, C.  A.  Sperry  and  wife.  One  I.  H.  Whaley  had  obtained  a  judgment 
against  Sperry,  which  judgment  was  adjudged  to  be  a  mechanic's  lien  against 
the  mortgaged  premises.  Whaley  was  joined  as  a  defendant  in  the  foreclosure 
suit,  but,  having  died  before  the  trial,  the  action  was  revived  as  against  the 
administrator  of  his  estate.  Judgment  was  rendered  in  favor  of  Hentig,  and 
in  favor  of  the  administrator;  but  the  latter  was  adjudged  to  be  the  prior  lien. 
Hentig  brings  error  to  review  this  decision. 

F.  G.  Hentig,  for  plaintiff  in  error.  J.  P.  Qreer  and  jR.  A.  Frederick,  for 
defendant  in  error. 

HoRTON,  Ci  J.  In  the  fall  of  1880,  C.  A.  Sperry,  one  of  the  defendants, 
was  the  owner  of  a  lease-hold  interest  in  lots  166  and  168,  on  Tyler  street,  To- 
peka.  and,  being  desirous  of  building  a  dwelling-house  thereon,  applied  to  one 
McVean,  "trustee,"  for  a  loan  of  money  for  that  purpose.  The  lease-hold  in- 
terest being  considered  insulBcient  security  for  the  amount  of  money  required, 
Hentig  and  wife,  at  tlie  earnest  solicitation  of  Sperry,  executed  a  moitgage 
on  real  estate  belonging  to  them  to  McVean,  to  secure  the  note  of  Sperry  for 
the  sum  of  $750.    To  indemnify  and  secure  Hentig  from  having  to  pay  the 
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$750  so  loaned  by  McVean  to  Sperry,  and  to  save  Hentig  harmless  in  every  re- 
spect from  the  mortgage  to  McVean,  Sperry  and  wife,  on  the  13th  day  of  Octo- 
ber, 1880,  executed  a  mortgage  on  their  lease-hold  interest,  or  estate  in  said 
lots  166  and  168  on  Tyler  street,  to  Hentig.  This  mortgage  was  dated  Octo- 
ber 1,  1880,  and  recorded  October  14,  1880,  at  11:21  a.  m.  At  this  time 
Sperry  was  a  law  partner  with  Hentig,  and  doing  business  in  Topeka.  This 
sum  of  0750  proved  to  be  insufficient  to  pay  for  the  construction  of  the  house, 
and  there  was  left  a  balance  due  to  the  contractor,  I.  H.  Whaley,  of  8127.21,  for 
which  sum  Sperry  gave  Whaley  his  note.  And  within  the  time  allowed  by  law, 
"Whaley  filed  what  is  claimed  to  be  a  "mechanic's  lien"  against  the  property; 
and  on  August  9,  1881,  suit  was  commenced  by  Whaley  in  the  district  court 
of  Shawnee  county  to  foreclose  this  lien.  This  action  was  tried  on  May  29, 
1883.  and  judgment  was  rendered  in  favor  of  Whaley  against  Sperry  for 
$140.10.  and  the  amount  thereof  adjudged  to  be  a  mechanic's  lien  upon  the 
property  in  controversy.  The  judgment  has  not  been  satisfied,  and  no  sale  of 
the  property  has  been  had.  thereon.  After  Sperry  ha<i  defaulted  in  the  pay- 
ment of  interest  on  the  McVean  loan,  McVean  brought  his  suit  against 
Sperry,  and  Hentig  and  wife,  in  the  circuit  court  of  the  United  States  for  this 
district,  to  foreclose  his  mortgage.  On  October  9,  1883,  he  recovered  judg- 
ment for  the  sum  of  0813.60,  and  also  obtained  a  decree  for  the  sale  of  the 
mortgaged  property.  Subsequently  Hentig  paid  the  McVean  judgment,  and 
on  November  18,  1883,  commenced  this  action  to  foreclose  the  mortgage  exe- 
cuted to  him  by  Sperry  and  wife  on  lots  166  and  168  on  Tyler  street.  I.  H. 
Whaley,  the  contractor  and  judgment  cretiitor,  was  also  made  a  party  defend- 
ant. Before  the  trial  he  departed  this  life,  but  tlie  action  was  revived  as 
against  the  administrator  of  his  estate.  The  court  rendered  judgment  in  fa- 
vor of  Hentig  for  01,035.55,  and  also  his  costs,  taxed  at  0120.  It  also  ren- 
dered judgment  in  favor  of  the  administrator  of  the  estate  of  I.  H.  Whaley, 
deceased,  for  0173.14,  and  his  costs,  taxed  at  048.85.  The  judgment  in  favor 
of  the  administrator  was  adjudged  a  prior  lien  upon  the  property  to  that  ren- 
dered in  favor  of  Hentig.     Of  this  complaint  is  made. 

The  question,  therefore,  is  whether  the  mortgage  lien  of  Hentig  is  prior  to 
the  mechanic's  lien  of  I.  H.  Whaley,  lately  deceased.  In  the  action  of  Whaley 
v.  Sperry f  to  foreclose  the  alleged  mechanic's  lien,  neither  Hentig  nor  his 
wife  were  parties.  Section  634,  of  the  Code,  (Comp.  St.  1885,)  provides:  "In 
such  actions,  all  persons  whose  liens  are  filed  as  herein  provided,  and  other 
incumbrancers,  shall  be  made  parties,  and  issues  shall  be  made  and  trials  had 
as  in  other  cases."  This  provision  of  the  statute  was  not  complied  with,  and 
Hentig,  being  the  owner  of  the  mortgage  upon  the  premises,  and  therefore 
having  an  interest  therein,  had  the  right,  in  the  foreclosure  of  his  mortgage, 
to  contest  the  validity  as  well  as  the  priority  of  Whaley's  alleged  lien.  Sec- 
tion 636,  Civil  Code.  The  statement  filed  by  Whaley  was  not  signed,  nor  was 
the  affidavit  signed.  It  does  not  appear  from  the  statement  or  the  papers  with 
it  connected  that  the  claimant  ever  verified  the  same.  The  notary  certified  that 
the  statement  was  subscribed  and  sworn  to  on  the  23d  day  of  March,  1881,  but 
he  does  not  state  who  subscribed  the  same,  or  swore  to  the  same:  and  in  fact, 
as  before  stated,  the  affidavit  was  not  subscribed  by  the  claimant  or  any  other 
person.  If  it  had  been  shown  upon  the  trial  that  the  claimant  had  signed  his 
name  to  the  affidavit,  the  objection  to  the  alleged  lien  would  be  insufficient. 
In  Deatherage  v.  Wood^  37  Kan.  59,  14  Pac.  Rep.  474,  the  statement  was  not 
signed.  This  was  held  unimportant;  but  in  that  case  the  affidavit  wa^  signed^ 
and  this  rendered  the  statement  and  lien  sufficient.  The  statute  reads:  "Any 
person,  claiming  a  lien  as  aforesaid,  shall  file  in  the  office  of  the  clerk  of  the 
district  court  of  the  county  in  which  the  land  is  situated  a  statement  setting 
forth  the  amount  claimed,  and  the  items  thereof,  as  nearly  as  practicable,  the 
name  of  the  owner,  the  name  of  the  contractor,  the  name  of  the  claimant,  and 
a  description  of  the  property  subject  to  the  lien,  verified  by  affidavit."    Seo- 
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tion  632,  Civil  Code,  rComp.  Laws  1885.)  As  the  statute  was  not  complied 
with  in  making  and  oling  the  alleged  mechanic's  lien,  it  cannot  be  said  that 
the  lien  is  prior  to  the  mortgage  lien  of  Hentig.  As  to  Hentig,  it  had  no  valid- 
ity whatever.  The  judgment  of  the  district  court  will  be  reversed,  and  cause 
remanded  for  a  new  trial 

Valentine,  J.,  concurring. 

Johnston,  J.,  having  been  of  counsel,  did  not  participate  in  the  decision. 

(40  Kan.  676) 

Mawhinney  et  al.  v.  Doanb  et  al, 
(Supreme  Court  of  Kanaojs.    February  11, 1888.) 

1.  JuDQMBNTS— Actions  on— Dormant  Judgments— Death  of  Crbditob— Limitations. 

An  action  cannot  be  maintained  on  a  dormant  domestic  judgment,  or  a  revivor  of 
the  same  had,  when  more  than  three  years  have  elapsed  from  the  death  of  the  judg- 
ment creditor  and  the  appointment  of  an  administrator  of  the  estate  of  the  judgment 
creditor. 

2.  Same— Limitation  of  Actions. 

An  action  on  a  domestic  judgment  is  barred  in  five  years  from  and  after  the  rendi- 
tion thereof,  when  no  execution  has  been  issued  thereon,  or  no  order  for  the  revivor 
or  no  action  in  the  nature  of  revivor  has  been  made  or  had. 
S,  Same— Revived  Judgments— Limitation  of  Action. 

Actions  on  domestic  judgments  on  which  executions  have  been  Issued,  property 
sold,  and  proceeds  applied  in  part  payment  of  such  jud^ents,  and  on  whicn  orders 
of  revivor  have  been  made,  can  be  maintained  within  the  statutory  periods  pro- 
scribed for  the  issuance  of  executions  and  for  orders  of  revivor,  and  so  long  as  said 
judgments  are  not  dormant. 
(Syllabus  by  Simpson,  C.) 

Commissioners'  decision.  Error  to  district  court,  Shawnee  county;  John 
GuTHBiE,  Judge. 

petition. 

"The  plaintifPs.^Frank  Mawhinney,  wlio  sues  in  his  own  right,  and  Kettle 
M.  Bragunier  and  Nina  F.  Bragunier,  minors,  who  sue  by  Frank  Mawhin- 
ney, their  guardian,  complains  of  Abner  H.  Doane  and  Harvey  D.  Rice,  de- 
fendants, for  that,  whereas,  heretofore,  to-wit,  at  the  Januaiy  term,  A.  D. 
1879,  of  the  district  court  of  the  county  of  Shawnee,  and  state  of  Kansas,  to- 
wit,  on  the  thirtieth  day  (30)  of  January  A.  D.  1879,  one  David  Shellabarger 
did  by  the  consideration  of  said  court  recover  against  the  said  Abner  H. 
Doane  and  Harvey  D.  Bice  and  one  Jeremia  Bragunier,  the  then  defendants, 
a  judgment  for  the  sum  of  two  tliousaud  and  twenty-four  dollars  and  sixty- 
seven  cents  ($2,024.67,)  and  to  draw  interest  at  the  rate  of  10  per  cent,  per 
annum  until  paid;  and  also  for  the  further  sum  of  one  hundred  and  fifty  dol- 
lars ($150.00)  for  his  reasonable  attorney's  fees  in  his  said  suit ;  and  also  for  the 
further  sum  of  twelve  dollars  and  thirty  cents  ($12.30)  for  his  costs  in  and 
about  his  said  suit  laid  out  and  expended.  And  the  plaintiffs  aver  that  on, 
to-wit,  the  third  (3)  day  of  September,  A.  D.  1879,  an  execution  delivered  to 
the  sheriff  of  Shawnee  county,  state  of  Kansas,  and  which  said  execution  was 
by  said  sheriff  on,  to-wit,  the  thirteenth  (13)  day  of  October,  A.  D.  1879,  duly 
returned  with  a  credit  thereon  of  five  hundred  and  two  dollars  ($502.00)  made 
by  sale  of  real  estate  and  otherwise  wholly  unsatisfied.  And  the  plaintiffs 
further  aver  that  on,  to-wit,  the  sixth  (6)  day  of  November,  A.  D.  1879,  an 
alids  execution  was  duly  issued  from  said  court  on  said  judgment  directed  and 
delivered  to  the  sheriff  of  Shawnee  county,  state  of  Kansas,  and  which  said 
alias  execution  was  by  said  sheriff  duly  returned  on,  to-wit,  the  eleventh  (11) 
day  of  December,  A.  D.  1879,  wholly  unsatisfied.  And  the  plaintiffs  further 
aver  that  on,  to-wit,  the  ninth  day  of  November,  A.  D.  1879,  the  said  Jer- 
emiah Bragunier  departed  this  life.  And  the  plaintiffs  further  aver  that  on, 
to-wit,  the  twenty-sixth  (26)  day  of  November,  A.  D.  1879,  the  said  David 
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Shellabarger,  the  owner  of  said  judgment,  for  a  valuable  consideration,  to- wit, 
for  the  full  amount  then  due  on  said  judgment,  sold,  assigned,  and  transferred 
said  judgment  to  one  Sarah  R.  Bragunier,  of  all  of  wiiich  the  defendants 
herein  then  and  there  liad  lawful  notice.  And  the  plaintiffs  further  aver  that 
on,  to-wit,  the  tenth  (10)  day  of  March.  A.  D.  1881,  the  said  Sarah  R.  Brag- 
unier  was  married  to  JFrank  Mawhinney,  one  of  the  plaintiffs  herein.  And 
the  plaintiffs  further  aver  that  on,  to-wit,  the  thirty-first  (31]  day  of  Janu- 
ary, A.  D.  1882,  a  second  alias  execution  was  duly  issued  outer  said  court  on 
said  judgment,  directed  and  delivered  to  the  sheriff  of  Shawnee  county,  state 
of  Kansas,  and  which  said  second  alias  execution  was  by  said  sheriff  duly  re- 
turned on,  to-wit,  the  twenty-second  (22)  day  of  rebruar3%  A.  D.  1882, 
wholl}'  unsatisfied.  And  the  plaintiffs  further  aver  that  on,  to-wit,  the  twenty- 
third  (23)  day  of  February,  A.  D.  1882,  a  third  (3)  alias  execution  was  duly 
issued  out  of  said  court  on  said  judgment,  directed  and  delivered  to  the  sheriff 
of  Shawnee  county,  state  of  Kansas;  and  which  said  third  (3)  alias  execution 
was  by  said  sheriff  duly  rt-tumed  on,  to-wit,  the  twenty-fourth  (24)  day  of 
April,  A.  D.  1882,  wholly  unsatisfied.  And  the  plaintiffs  further  aver  that 
on,  to-wit,  the  thirteenth  (13)  day  of  April,  A.  D.  1882,  the  said  Sarah  R.  Maw- 
hinney, formerly  the  said  Sarah  R.  Bragunier,  departed  this  life  intestate, 
leaving  her  surviving  the  plaintiffs  Frank  Mawhinney,  Nettie  M.  Bragunier, 
Nina  F.  Bragunier,  and  Frank  F.  Mawhinney,  her  only  heir  at  law.  And 
the  plaintiffs  further  aver  that  on.  to-wit,  the  seventeenth  (17)  day  of  April, 
A.  D.  1882,  the  plaintiff.  Frank  Mawhinney,  was  by  the  probate  court  of  Shaw- 
nee county,  state  of  Kansas,  duly  appointed  administrator  of  the  estate  of  the 
said  Sarah  R.  Mawhinney,  deceased,  and  that  he  duly  qualified  and  entered 
upon  the  duties  of  said  administr^ition,  and  that  as  such  administrator  he  has 
fully  paid  all  the  claims  allowed  against  said  estate  by  said  probate  court;  and 
that  on,  to-wit,  the  twentieth  day  of  April,  A.  D.  1885,  said  probate  court  duly 
found  and  declared  said  real  estate  fully  settled,  and  thereupon  duly  discharged 
said  administrator  therefrom.  And  the  plaintiffs  further  aver  that  on,  to-wit, 
the  seventeenth  (17)  day  of  April,  A.  D.  1882,  said  Frank  Mawhinney,  plain- 
tiff herein,  was  by  the  probate  court  of  Shawnee  county,  state  of  Kansas,  duly 
appointed  guardian  of  the  person  and  estate  of  the  said  Nettie  M.  Bragunier 
and  Nina  F.  Bragunier,  minors  as  aforesaid,  and  that  he  qualified  and  entered 
upon  the  ofiSce  and  duties  of  said  guardianship,  and  that  he  is  still  acting  as 
such  guardian.  And  the  plaintiffs  further  aver  that  on,  to-wit,  the  twenty- 
eighth  (28)  day  of  July,  A.  D.  1882,  the  said  Frank  T.  Mawhinney  departed 
this  life  intestate,  leaving  no  debts  whatever,  and  leaving  the  said  Frank 
Mawhinney,  plaintiff  herein,  his  only  heir  at  law.  And  the  plaintiffs  further 
.  aver  that  said  judgment  still  remains  in  said  court  in  full  force,  unreserved 
and  unsatisfied,  and  that  there  is  now  due  and  unpaid  on  said  judgment,  attor- 
ney's fee,  cost  of  suit,  accruing  costs,  and  lawful  interest  thereon,  the  sum  of 
three  thousand  one  hundred  and  eighty-seven  dollars  ($3,187)  after  allowing 
and  deducting  all  just  payments  and  credits  thereon,  and  that  said  defend- 
ants, though  often  requested  so  to  do,  have  not,  nor  has  either  of  them,  paid 
said  sum  uf  money,  nor  any  part  thereof,  to  the  said  David  Shellabarger  or  to 
the  said  Sarah  R.  Mawhinney  in  her  life-time,  or  to  the  said  Frank  Mawhin- 
ney. as  the  administrator  of  the  estate  of  the  said  Sarah  R.  Mawhinney,  de- 
ceased, or  to  the  said  plaintiffs  or  either  of  them,  or  to  said  Frank  T.  Maw- 
hinney, deceased,  in  his  life-time,  to  the  damage  of  the  plaintiffs  the  said  sum 
of  three  thousand  one  hundred  and  eighty-seven  dollars,  ($3,187.(X))  and  for 
which  sum  they  ask  judgment,"  etc. 

ANSWER. 

"The  defendants,  for  answer  to  the  petition  of  plaintiffs,  jointly  and  sever- 
ally say:  First  Defense.  For  a  first  defense  to  the  petition  of  the  plaintiffs, 
the  defendants  deny  each  allegation  in  the  petition  contained,  except  only 
those  allegations  hereinafter  expressly  admitted.    Second  Dtfense,  The  de- 


Digitized  by 


Google 


46  PACIFIC  EEPORTKB.  [Kan. 

fendanls,  for  a  second  defense  to  the  petition  of  plaintiffs,  say  that  more  than 
three  years  have  elapsed  since  any  cause  of  action  accrued  to  the  plaintiffs, 
or  any  of  them,  and  prior  to  the  commencement  of  this  action  or  any  other 
action  for  the  relief  herein  asked  for,  or  upon  the  subject  matter  of  the  con- 
troversy contained  in  the  petition.  Third  Defense.  For  a  third  defense  to 
the  petition  of  plaintiffs,  these  defendants  say  that  more  than  five  years  have 
elapsed  since  any  cause  of  action  accrued  to  the  plaintiffs,  and  prior  to  the 
commencement  of  this  or  any  other  suit  for  the  recovery  of  the  same.  Fourth 
D^ense.  For  a  fourth  defense  to  the  petition  of  the  plaintiffs,  these  defend- 
ants say  that  more  than  five  year&-have  intervened  and  elapsed  without  the 
issuance  of  any  execution  on  the  jil^ment  declared  on  in  the  petition,  and 
that  said  judgment  is  dormant,  and  has  D^er  been  revived.  Fifth  Defense. 
For  a  fifth  defense  to  the  petition  of  the  plakitiffs,  these  defendants  say  that 
prior  to  the  institution  of  this  or  any  other 'Sljit  that  more  than  five  years 
have  elapsed  without  the  issuance  of  any  executioTT^n  the  judgment  declared 
on  in  the  petition,  and  that  said  judgment  became  dbwpant;  and  that  after 
said  judgment  became  dormant,  more  than  one  year  had'etapsed  without  any 
step  or  proceeding  being  taken  to  recover  the  same,  and  that  5aid  judgment 
was  at  the  commencement  of  this  action  wholly  barred  as  a  cause  Of  action  in 
favor  of  said  plaintiffs,  or  as  against  these  defendants,  or  any  of  tlienl>  Sucth 
Defense.  And  for  a  sixth  defense  to  the  petition  of  the  plaintiffs,  thCse  de- 
fendants say  that  heretofore  in  the  court  tlie  plaintiff,  Frank  Mawhinrii?J» 
applied  to  the  court  for  the  purpose  of  having  the  judgment  declared  on  ihv 
the  petition  revived,  and  that  upon  the  liearing  of  said  motion  it  Wiis  found 
that  said  judgment  was  dormant  and  barred;  and  the  order  and  judgment  of 
this  court  tlien  was  that  the  said  judgment  should  not  be  revived  as  against 
these  defendants,  or  either  of  them,  and  which  judgment  is  now  in  full  force 
and  effect,  and  at  all  the  times  prior  hereto  has  been  in  full  force  and  effect. 
Seventh  Defense,  For  a  seventh  defense,  these  defendants  say  that  by  judg- 
ment of  this  court  lieretofore  rendered  in  a  proper  proceeding  before  the  same 
parties  the  judgment  of  the  court  was  then  had  and  obtained;  that  said  judg- 
ment was  dormant;  that  no  execution  has  issued  on  the  same  for  five  years; 
that  no  step  had  been  taken  within  six  years  to  revive  tlie  same;  that  said  judg- 
ment could  not  be  revived,  and  that  tlie  same  was  barred;  and  which  judgment 
and  decision  is  now,  and  at  all  times  has  been,  in  full  force.  Eighth  D^ense. 
For  an  eighth  defense  to  the  petition  of  the  plaintiffs,  these  defendants  say  that 
said  judgment  has  been  fully  paid.  Ninth.  For  a  ninth  defense,  the  defend- 
ants say  that  David  Shellabarger,  the  plaintiff  mentioned  to  the  judgment  re- 
cited in  the  petition  died,  and  that  more  than  one  year  elapsed  without  the 
same  being  revived  in  the  name  of  his  administrator,  and  that  it  never  was . 
revived  in  the  name  of  his  administrator,  and  that  no  defense  of  these  defend- 
ants was  ever  given  at  any  time;  that  the  same  should  be  so  revived;  and 
that  the  said  judgment  by  reason  thereof  is  barred.  Teiith.  For  a  tenth  de- 
fense to  the  petition  of  the  plaintiffs,  these  defendants  say  that  while  the  said 
judgment  was  owned  by  David  Shellabarger  he  was  in  d/Bbt  to  these  defend- 
ants at  the  lime  he  was  living  and  when  he  was  the  owner  of  said  judgment 
in  a  sum  of  money  equal  to  the  amount  then  due  on  said  judgment,  and  that 
they  paid  to  him  during  his  life-time  a  sum  of  money  equal  in  amount  to  the 
said  judgment,  and  the  interest  and  costs  thereon.  Eleventh.  For  an  eleventh 
defense  to  the  petition  of  the  plaintiffs,  these  defendants  say  that  after  the 
death  of  David  Shellabarger  one  Sarah  E.  Bragunier  claimed  to  own  and  be 
the  assignee  of  said  judgment;  that  said  Sarah  li.  Bragunier  died;  and  that 
more  than  ti  year  elapsed  without  the  same  being  revived  in  the  name  of  her 
representatives;  and  that  the  same  has  never  been  revived  in  the  name  of 
any  person  whatever;  and  that  no  consent  has  ever  been  given  by  these  de- 
fendants, or  either  of  them, at  anytime  that  the  same  should  be  revived;  and 
that  said  judgment  by  reason  thereof  is  barred.    Twelfth,  For  a  twelfth  de- 
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fense  to  the  petition  of  the  plaintiffs,  these  defendants  say  that  Sarah  K. 
Bragunier,  during  the  time  she  purported  to  own  said  judgment,  became  and 
was  indebted  to  tliese  defendants  in  a  sum  of  money  equal  in  amount  to  all 
of  said  judgment,  and  that  these  defendants  and  each  of  them  paid  the  said 
Sarah  R.  Bragunier,  while  she  so  purported  to  own  said  judgment,  a  sum  of 
rooney  and  goods  and  valuables  equal  in  amount  to  all  of  said  judgment. 
Thirteenth,  For  a  thirteenth  defense  to  the  petition  of  the  plaintiffs,  these 
defendants  say  that  Jerainiah  Bragunier  was  one  of  the  defendants  to  the 
original  judgment  declared  on  in  the  petition  of  the  plaintiffs;  that  the  said 
Jeramiah  Bragunier  died  November  9, 1879;  and  that  no  step  or  proceedings 
at  any  time  since  then  has  at  any  time  been  taken  to  revive  the  same  against 
his  real  estate  or  his  representatives;  and  that  the  same  is  barred  for  that  rea- 
son. Fourteenth.  For  a  fourteenth  defense  to  the  petition  of  the  plaintiffs, 
these  defendants  say  that  the  said  Sarah  R.  Bragunier  was  never  the  owner 
of  said  judgment;  that  the  same  was  purchased  by  Harvey  D.  Rice  for  the 
purpose  of  wiping  it  out  as  an  indebtedness,  and  never  again  to  be  insisted 
upon  as  a  cause  of  indebtedness  against  himself;'  that  he  advanced  a  part  of 
the  money  to  pay  the  same;  that  at  the  time  they  were  mutual  acts  between 
him  and  Sarah  R.  Bragunier,  and  it  was  the  understanding,  contract,  and 
agreement  that  the  same  should  be  purchased  and  no  longer  held  as  an  in- 
debtedness against  the  said  Harvey  D.  Rice;  that  the  same  should  be  adjusted 
in  a  full  settlement  of  accounts,  the  said  Sarah  R.  Bragunier  and  her  husband 
each  owing  him  a  large  amount  of  money  and  in  excess  of  said  j udgment. 
Wherefore,  the  defendants  pray  judgment  for  costs. " 

REPLY. 

"The  plaintiffs  in  reply  to  the  fifth,  (5,)  seventh,  (7,)  eighth,  (8,)  tenth, 
(10,)  twelfth,  (12.)  and  fourteenth  (14)  defenses  of  defendants,  answers  herein 
tiled,  deny  each  and  every  material  allegation  in  each  and  all  of  said  defenses 
contained." 

DEMURRER. 

"The  plaintiffs  demur  to  the  second  (2)  defense  in  the  defendant's  answer 
contained,  because  the  facts  stated  therein  are  not  sufficient  to  constitute  a 
defense  to  said  action.  Plaintiffs  demur  to  the  third  (3)  defense  in  said  an- 
swer, because  the  facts  stated  therein  are  not  sutficient  to  constitute  a  defense 
to  said  action.  Plaintiffs  demur  to  the  fourth  (4)  defense  in  said  answer,  be- 
cause the  facts  statecl  therein  are  not  sufficient  to  constitute  a  defense  to  said 
action.  Plaintiffs  demur  to  the  sixth  (6)  defense  in  said  answer,  because  the 
facts  stated  therein  are  not  sufficient  to  constitute  a  defense  to  said  action. 
Plaintiffs  demur  to  the  ninth  (9)  defense  in  said  answer,  because  the  facts 
therein  stated  are  not  sufficient  to  constitute  a  defense  to  the  said  action. 
Plaintiffs  demur  to  the  eleventh  (11)  defense  in  said  Answer,  because  the  facts 
therein  stated  are  not  stifficient  to  constitute  a  defense  to  said  action.  And 
plaintiffs  demur  to  the  thirteenth  (13)  defense  in  said  answer,  because  the 
facts  therein  stated  are  not  sufficient  to  constitute  a  defense  to  said  action. 
Wherefore,  plaintiff  prays  judgment,"  etc. 

The  demurrer  overruled,  and  the  case  brought  here,  the  error  assigned  is 
the  overruling  of  the  demurrer. 

W,  A,  8.  Bird,  for  plaintiffs  in  error.  Watei's  t§  Chase  and  B,  F,  Hilton, 
for  defendants  in  error. 

Simpson,  C,  {c^ter  stating  the  facts  as  above.)  It  must  be  held  that  this 
is  an  action  on  the  judgment,  for  the  reason  that  the  petition  so  states. 
The  prayer  is  for  a  recovery  of  the  amount  of  the  judgment  with  interest; 
and  a  summons  as  on  a  money  demand  was  issued  and  served.  Qi'uhle  v. 
Wood,  27  Kan.  635.  There  was  no  notice  of  revivor  as  required  by  the  stat- 
ute served  in  the  case.  All  these  things  determine  the  character  or  nature 
of  the  suit  as  an  action  on  a  judgment.    Can  it  bo  maintained  or  is  it  barred 
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by  the  statutes  of  limitation?  The  case  of  Bumes  v.  Simpson,  9  Kan.  668, 
declares  that  in  this  state  suits  can  be  maintained  on  domestic  judgments,  it  was 
claimed  in  that  case  that  if  an  action  could  be  maintidned  on  the  domestic  judg- 
ment, that  it  was  barred  by  the  statutes  of  limitation.  The  statutes  relied  on 
in  that  case  to  create  tlie  bar  have  long  since  been  repealed,  and  other  limita- 
tions substituted;  but  the  logic  of  that  ciise  remains,  and  must  be  applied  to 
our  present  statutes  governing  the  limitations  of  such  actions.  The  limita- 
tion to  be  applied  to  suits  on  a  judgment  on  whicli  no  execution  has  been  is- 
sued, or  where  the  judgment  has  not  been  revived,  is  to  be  found  in  the  sixth 
subdivision  of  section  18  of  the  Code  of  Civil  Procedure,  (page  607,  Comp. 
Laws  1885,  Dassler.)  This  ruling  follows  the  case  of  Bumes  v.  Simpson,  so 
far  as  the  same  is  applicable  to  the  facts  of  the  one  we  are  considering;  but 
there  are  other  questions  here  not  raised  or  discussed  in  that  case»  and  the 
principal  one  is,  what  limitation  applies  to  an  action  on  a  judgment  on  which 
successive  executions  have  been  issued,  property  sold,  and  the  proceeds  of  the 
sale  applied  to  the  part  payment  of  the  judgment?  Section  15  of  the  Code 
provides:  "Civil  actions  can  only  be  commenced  within  the  periods  described 
in  this  article,  after  the  cause  of  action  shall  have  accrued;  but  where  in  spe- 
cial cases  a  different  limitation  is  prescribed  by  statute,  the  action  shall  he 
governed  by  such  limitation." 

There  are  other  provisions  of  the  Code  upon  the  subject  of  judgments,  their 
life.  Hen,  and  operation  that  must  be  considered,  so  that  all  statutes  upon  the 
subject  may  be  construed  together,  and  all  given  the  effect  and  operation  in- 
tended-by  the  law-making  power.  Judgments  are  declared  liens  upon  the 
real  estate  of  the  debtor  within  the  county  in  which  they  are  rendered  from 
the  fii*st  day  of  the  term  of  their  rendition.  This  lien  is  preserved  as  against 
all  subsequent  ones,  if  an  execution  is  taken  out  and  levied  before  the  expira- 
tion of  one  year  next  after  the  rendition  of  the  judgment.  This  Hen  can  be 
preserved  by  the  suing  out  of  another  execution  within  five  years  from  the 
date  of  the  first,  and  prolonged  indefinitely  by  successive  issues  of  executions 
within  five  years  of  each  other.  If  execution  shall  not  be  sued  out  within  five 
years  from  the  date  of  any  judgment,  or  if  five  years  shall  intervene  between 
the  dates  of  issuing  execution,  the  judgment  becomes  dormant,  and  ceases  to 
operate  as  a  lien  on  the  estate  of  the  judgment  debtor.  If  either  or  both  par- 
ties die  after  judgment,  and  before  satisfaction  thereof,  their  representatives, 
real  or  personal  or  both,  as  the  case  may  require,  may  be  made  parties  to  the 
same,  in  the  same  manner  as  Is  prescribed  for  reviving  actions  before  judg- 
ment. An  order  to  revive  an  action  upon  the  death  of  either  the  plaintiff  or 
defendant  cannot  be  made  after  the  expiration  of  one  year  without  the  con- 
sent of  the  opposite  party.  These  various  provisions  of  the  Code  bearing  upon 
the  life  and  effect  of  judgments  must  be  given  force  and  expression  in  the 
consideration  of  the  various  questions  arising  on  the  limitation  of  an  action 
on  a  judgment.  A  harmonious  construction  requires  us  to  hold  that  so  long 
as  the  judgment  is  kept  alive  by  the  process  of  revivor  or  by  the  issuance  of 
an  execution  within  ^ve  jenrs  from  the  date  of  the  rendition  of  the  judgment 
or  from  the  last  preceding  execution,  an  action  may  be  brought  and  maintained 
upon  it. 

We  have  been  thus  particular  in  stating  the  most  liberal  interpretation  that 
can  be  given  these  various  provisions  of  the  Code,  respecting  the  limitations 
therein  provided,  upon  the  life,  force,  and  effect  of  domestic  judgments,  to 
enable  us,  if  possible,  to  bring  the  plaintiffs  in  error  within  their  scope  and 
bearing.  But  there  is  to  us  this  insuperable  difficulty  in  the  way,  the  judg- 
ment sued  on  is  dormant,  and  the  time  has  expired  within  which  it  can  be  re* 
vived.  This  dormancy  was  created  by  the  death  of  Sarah  F.  Mawhinney  oa 
the  13th  day  of  April,  1882,  to  whom  Shellabarger,  the  original  judgment 
creditor,  had  assigned  the  judgment.  Shellabarger  died,  and  there  was  no 
revivor  in  the  name  of  his  administrator,  or  in  the  name  of  the  administrator 
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of  Sarah  F.  Mawbinney,  within  one  year  after  an  order  of  revivor  could  have 
first  been  made.  So  long  a  time  elapsed  between  the  date  of  the  death  of 
Sarah  F.  Mawhinney,  the  appointment  of  her  administrator,  and  the  com- 
mencement of  this  action,  (and  during  all  this  time  the  judgment  is  dormant,) 
that  no  revivor  could  be  had  without  the  consent  of  the  judgment  debtors. 
No  such  consent  is  alleged  or  shown.  The  judgment  being  dormant,  no  ac- 
tion could  be  maintained  upon  it,  and  it  cannot  be  revived  without  the  con- 
sent of  the  judgment  debtors.  This  action  was  commenced  on  the  24th  day 
of  August,  1885,  an  administrator  of  the  estate  of  Sarah  F.  Ma\^hinney  was 
appointed  on  the  17th  day  of  April,  1882,  so  that  more  than  tliree  years  have 
elapsed,  and  there  has  been  no  attempt  at  revivor.  It  is  said  that  the  case  of 
Kothman  v.  Skaggs,  29  Kan.  5,  is  an  authority  for  the  maintenance  of  .this  suit, 
but  it  will  be  seen  by  an  examination  of  the  pleadings  in  that  case  that  this 
claim  is  not  well  founded.  Kathman  recovered  a  judgment  against  Myers  on 
the  29th  day  of  May,  1874,  and  had  execution  issued  thereon  on  the  1st  day 
of  October,  1874.  Myers  died  on  the  10th  day  of  December,  1874,  and  his  ad- 
ministrator was  appointed  on  the  7th  day  of  May,  1875.  On  the  17th  day  of 
August,  1875,  Skaggs  commenced  an  action  agftinst  the  administrator  and 
heirs  at  law  of  Myers,  malcing  Kathman  a  party  thereto,  and  on  the  8th  day 
of  November,  1875,  and  within  one  year  from  the  death  of  Myers  and  the  ap- 
pointment of  his  administrator,  Kathman  filed  his  answer,  pleading  his  judg- 
ment, praying  that  it  might  be  revived,  and  for  other  relief.  Kathman  was 
within  the  year;  these  plaintiffs  wait  for  more  than  three  years. 

There  is  no  error  in  the  ruling  of  the  district  court  of  Shawnee  county  on 
the  demurrer,  and  we  recommend  its  aifirmance. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 


(38  Kan.  486)  _  ^      ,         o 

DuRiEN  et  al.  V,  State. 
(S^vpreme  Court  of  Kansas.    February  11, 1888.) 
IirroziCATiNO  Liquors— Bond  fob  Good  Behavior— Alteration  op  Condition. 

Where  the  court  before  which  a  person  is  convicted  of  a  criminal  ofFense  requires 
such  person  to  give  security  to  be  of  good  behavior  for  a  time  not  exceeding  two 
year^,  or  to  stand  committed  until  such  security  is  given,  and  subsequently  such  per- 
son, not  voluntarily,  but  to  prevent  himself  from  being  imprisoned,  executes,  with 
sureties,  a  bond  containing  the  condition  prescribed  by  the  court,  but  having  super- 
added therein  material  and  important  words  of  condition  beyond  what  were  required 
by  the  court,  or  authorized  by  the  statute,  Tield,  that  the  bond  is  invalid. 
Roberts  v.  State,  34  Kan.  151,  8  Pac.  Rep.  246,  followed. 
{Syll^Ums  by  the  Cowrt) 

Error  to  district  court,  Shawnee  county;  Joijn  Guthrie,  Judge. 

On  February  19, 1885,  the  state  of  Kansas  brought  its  action  against  Frank 
Durien,  John  R.  Mulvane,  and  Conrad  Kreipe,  to  recover  6500  upon  a  certain 
written  bond  executed  February  19,  1881.  Trial  had  July  1, 1886,  before  the 
court  without  a  jury,  upon  the  following  agreed  statement  of  facts;  It  is 
stipulated  and  agreed  that  the  above  and  foregoing  case  shall  be  tried  and  de- 
cided upon  the  following  facts,  and  none  other:  "(1)  That  on  the  first  day  of 
December,  1883,  the  county  attorney  of  Shawnee  county,  Kansas,  filed  an  in- 
formation in  the  district  court  of  Shawnee  county,  Kansas,  charging  the  de- 
fendant Frank  Durien  with  selling  intoxicating  liquors  at  146  Kansas  avenue, 
in  the  city  of  Topeka,  county  of  Shawnee,  and  state  of  Kansas,  in  violation  of 
law.  (2)  That  a  warrant  was  issued  upon  said  information,  and  the  defend- 
ant Frank  Durien  was  arrested  upon  said  warrant.  (3)  That  on  the  23d  day 
of  January,  1884,  and  during  the  January  term  of  the  district  court,  the 
defendant  Frank  Durien  appeared  in  open  court,  and,  being  arraigned  upon 
said  information,  pleaded  guilty  to  the  1st,  2d,  3d,  4th,  6th,  and  6th  counts  in 
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said  information.  (4)  That  on  the  23d  day  of  Februaiy,  1884,  Frank  Durien 
appeared  in  open  court,  and  was  sentenced  upon  said  plea  of  fruilty  to  pay  a 
fine  of  one  hundred  dollars  upon  each'  of  said  six  counts,  together  with  the 
costs  of  suit.  (5)  That  the  court,  in  addition  to  said  Qne  of  six  hundred  dol- 
lars, made  and  entered  the  following  order  in  said  cause,  to- wit:  •  It  is  fur- 
ther ordered  and  required  that  Frank  Durien  give  security  in  the  sura  of  five 
hundred  dollars  to  be  of  good  behavior  for  the  term  of  two  years  from  the  date 
of  said  sentence,  and  that  he,  the  said  Frank  Durien,  stand  committed  to  the 
jail  of  Shawnee  county  until  such  security  is  given;  but  in  no  case  shall  such 
imprisonment  be  longer  than  two  years  from  the  date  of  such  sentence;  said 
bond  to  be  approved  by  the  clerk  of  the  district  court  of  Shawnee  county, 
Kansas.'  (6)  That  on  the  10th  day  of  June,  1884,  the  defendant  Frank  Durien 
did  file  a  bond  in  the  office  of  the  clerk  of  the  district  court  of  Shawnee  county, 
with  John  R.  Mulvane  and  Conrad  Kreipe  as  sureties  thereon,  which  was  ap- 
proved by  the  clerk  of  the  district  court.  (7)  A  copy  of  said  bond  is  filed 
herewith,  marked  Exhibit  A,  and  made  a  part  of  this  agreed  statement  of 
facts,  being  the  same  bond  sued  upon  in  this  case.  (8)  That  said  bond  was 
not  executed  voluntarily,  but  to  prevent  the  said  Frank  Durien  from  being 
imprisoned:  that  is,  said  bond  was  given  by  order  of  court  mentioned  in  num- 
ber five  of  this  agreed  statement  of  facts,  and  by  virtue  of  said  bond  the  said 
Durien  was  not  imprisoned.  (9)  That  said  defendant  was  required  to  exe- 
cute said  bond  in  the  form  it  was  executed,  and  with  all  the  conditions  there- 
on, as  appears  In  said  bond.  (10)  That  defendant  Frank  Durien  paid  said 
sum  of  six  hundred  dollars  imposed  upon  him,  and  also  the  costs  in  that  suit, 
before  the  commencement  of  this  suit.  (11)  That  on  the  22d  day  of  Novem- 
ber, 1884,  and  at  the  October  term  of  the  district  court  of  Shawnee  county, 
the  grand  jury  of  said  county  returned  an  indictment  against  the  said  Frank 
Durien  for  selling  intoxicating  liquors  at  146  and  148  on  Kansas  avenue,  in 
the  city  of  Topeka,  Shawnee  county,  Kansas.  (12)  That  on  the  15th  day  of 
January,  1885,  Frank  Durien  was  arrested  upon  said  indictment  so  returned 
by  said  jury.  (13)  That  on  the  15th  day  of  January,  1885,  the  defendant 
Frank  Durien  was  tried  in  the  district  court  of  Shawnee  county,  Kansas, 
upon  said  indictment  returned  by  the  grand  jury,  upon  a  plea  of  not  guilty,  be- 
fore a  jury.  (14)  That  on  the  16th  day  of  January,  1885,  the  jury  so  im- 
paneled returned  a  verdict  of  guilty  against  said  Frank  Durien,  as  charged  in 
the  1st,  2d,  3d,  4th,  5th,  9th,  and  11th  counts  of  the  indictment,  and  the  con- 
viction upon,  the  first  count  was  upon  a  sale  of  whisky  made  by  said  Frank 
Durien  to  Ed.  Moore  during  the  fair  week,  in  September,  A.  D.  1884,  and  on 
the  second  count  a  conviction  was  had  for  a  sale  of  beer  made  by  Frank  Durien 
to  Howard  Stafford,  in  July  or  August,  A.  D.  1884.  (15)  That  the  convic- 
tions were  upon  and  for  sales  of  intoxicating  liquor  made  after  the  giving  of 
said  bond,  and  within  two  years  after  the  giving  of  said  bond.  (16)  That  this 
action  was  commenced  on  the  19th  day  of  February,  1885,  and  no  part  of  said 
bond  has  been  paid." 

BOND. 

"Whereas,  at  the  January  term,  A.  D.  1884,  of  the  district  court  of  the 
county  of  Shawnee,  in  the  state  of  Kansas,  and  on  the  24th  day  of  January, 
1884,  in  a  criminal  action  then  pending  in  said  court,  the  above-named  de- 
fendant Frank  Durien  duly  and  legally  pleaded  guilty  to  the  offense  of  sell- 
ing intoxicating  liquors  at  No.  146  Kansas  avenue,  city  of  Topeka,  Shawnee 
county,  Kansas,  in  violation  of  law;  and  whereas,  on  the  23d  day  of  Febru- 
ary, 1884,  said  Frank  Durien  was  duly  and  lawfully  adjudged  and  sentenced 
by  said  court  to  pay  a  fine  of  one  hundred  dollars  on  the  1st,  2d,  3d,  4th,  5th, 
and  6th  counts  in  the  information  filed  against  him,  amounting  in  all  to  six 
hundred  dollars,  and  the  costs  of  said  prosecution,  and  was  ordered  commit- 
ted to  the  jail  of  Shawnee  county  until  said  fine  and  costs  were  paid;  and,  in 
addition  to  said  sentence,  said  court  did  further  order  and  require  said  Frank 
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Durien  to  give  security  in  tlie  sum  of  five  hundred  dollars  to  be  of  good  be- 
liavior  for  the  term  of  two  years  from  the  date  of  said  sentence,  and  that  he, 
tlie  said  Frank  Durien,  stand  committed  to  the  jail  of  said  county  of  Shaw- 
nee until  such  security  be  given;  but  in  no  case  should  such  imprisonment  be 
.longer  than  two  years  from  the  date  of  such  sentence: 

"2^ow,  therefore,  know  all  men  by  these  presents  that  we,  F^ank  Durien, 
as  principal,  and  John  R.  Mulvane  and  C.  Kreipe,  as  sureties,  do  hereby  un- 
dertake and  bind  ourselves  to  the  state  of  Kansas  in  the  sum  of  five  hundred 
dollars  that  the  said  Frank  Durien  shall  and  will  be  of  good  behavior  for  the 
term  of  two  years  from  the  23d  day  of  February,  1884,  and  that  he,  the  said 
Frank  Durien,  shall  not  and  will  not,  at  any  time  or  place  within  the  state  of 
Kansas  during  said  term  of  two  years,  in  person,  or  in  connection  with,  or  by 
meiins  or  through  the  agency  of,  others,  or  any  one  else,  either  directly  or 
indirectly,  in  any  form  or  manner,  barter  or  sell  intoxicating  liquor  of  any 
kind,  nor  shall  he,  the  said  Frank  Durien,  during  said  term  of  two  years,  in 
any  form  or  manner,  violate  any  of  the  provisions  of  an  act  of  the  legislature 
of  the  state  of  Kansas,  entitled  *An  act  to  prohibit  the  manufacture  and  sale  of 
intoxicating  liquors  except  for  medical,  scientific,  and  mechanical  purposes, 
and  to  regulate  the  manufacture  and  sale  thereof  for  such  excepted  purposes, 
approved  February  19,  1881.' 

"In  witness  whereof  we  have  hereunto  set  our  hands  this  10th  day  of  June, 
1884.  Frank  Durien. 

"John  R.  Mulvane. 
"C.  Kreipe. 

"  State  of  Kansas,  Shaionee  County,  Approved  by  me  this  10th  day  of  June, 
1884.  B.  M.  Curtis,  Clerk,  by  A.  B,  McCabe,  Deputy." 

The  court  adopted  the  facts  agreed  upon  as-its  special  findings  of  fact,  and 
thereupon  the  defendants  moved  the  court  for  judgment  upon  the  facts  found 
by  the  court,  which  motion  was  overruled ;  and  thereupon  the  court  found,  as 
a  conclusion  of  law,  that  the  defendants  were  indebted  to  the  state  of  Kan- 
sas in  the  sum  of  $500.  Subsequently  the  defendants  filed  their  motion  for  a 
new  trial,  which  was  overruled.  On  July  3,  1886,  judgment  was  rendered 
upon  the  special  findings  in  favor  of  the  state  of  Kansas  against  the  defend- 
ants for  the  sum  of  8500,  together  with  all  costs.  The  defendants  excepted, 
and  bring  the  case  here. 

Hazen  &  Isenhart,  for  plaintiffs  in  error.  Charles  Curtis  and  S,  B,  Brad- 
fordt  for  defendant  in  error. 

HoRTON,  C.  J.,  (after  stating  the  facts  as  above,)  After  Frank  Durien 
had  been  convicted  of  a  violation  of  the  prohibitory  liquor  law,  the  district 
court  required  him  to  give  security  for  his  good  behavior  for  the  term  of  two 
yeai-s  in  the  sum  of  $500,  and  to  be  committed  to  the  jail  of  Shawnee  county 
until  the  security  was  given.  Section  242,  Grim.  Code.  To  prevent  himself 
from  being  imprisoned,  subsequently,  with  John  R.  Mulvane  and  Conrad 
Kreipe  as  sureties,  he  executed  a  bond  conditioned  as  follows:  ''That  the  said 
Frank  Durein  shall  and  will  be  of  good  behavior  for  the  term  of  two  years 
from  the  23d  day  of  February,  1884,  and  that  he,  the  said  Frank  Durien,  shall 
not  and  will  not  at  any  time  or  place  within  the  state  of  Kansas  during  said 
term  of  two  years,  in  person  or  in  connection  with,  or  by  the  means  or 
through  the  agency  of,  others,  or  any  one  else,  either  directly  or  indirectly, 
in  any  form  or  manner,  barter  or  sell  intoxicating  liquor  of  any  kind;  nor 
shall  he,  the  said  Frank  Durien,  during  said  term  of  two  years,  in  any  form 
or  manner,  violate  any  of  the  provisions  of  an  act  of  the  legislature  of  the 
state  of  Kansas,  entitled  'An  act  to  prohibit  the  manufacture  and  sale  of 
intoxicating  liquors,  except  for  medical,  scientific,  and  mechanical  pur- 
poses, and  to  regulate  the  manufacture  and  sale  thereof  for  such  excepted 
purposes.'" 
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It  will  be  noticed  that  there  are  many  superadded  words  o(  conditions  be- 
yond what  were  authorized  by  the  court  or  statute.  One  of  the  superadded 
conditions  prohibifced  Durien,  for  a  term  of  two  years,  from  obtaining  any 
permit  to  sell  intoxicating  liquors,  even  if  he  fully  complied  with  the  statute. 
The  court  was  not  authorized  to  require  such  a  bond»  and  the  bond  taken  was 
a  substantial  departure  from  the  order  of  the  court.  It  was  not  executed  vol- 
untarily, and  therefore  it  is  invalid.  Roberts  v.  State,  34  Kan.  151,  8  Pac. 
Rep.  246;  State  v.  Roberts,  37  Kan.  437.  15  Pac.  Rep.  593.  We  are  referred 
to  State  V.  Cobb,  71  Me.  198,  as  holding  that  superadded  words  of  condition 
beyond  what  are  authorized  do  not  invalidate  a  bond,  but  may  be  treated  as 
surplusage  only.  Thedecision  in  that  case  rests  upon^^a^  v.  Brown,  41  Me. 
53$.  In  the  latter  case  three  of  the  judges  filed  a  vigorous  dissent.  We 
think  the  law  is  properly  declared  in  Roberts  v.  State,  supra,  and  are  there- 
fore unwilling  to  follow  any  authorities  that  conflict  therewith.  The  judg- 
ment of  the  district  court  will  be  reversed,  and  caused  remanded,  with  di- 
rection to  the  court  below  to  enter  judgment  in  favor  of  plaintiffs  in  er- 
ror upon  the  agreed  statement  of  facts  and  the  special  findings  of  the  court. 

All  the  justices  concurring. 

(38  Kan.  £44) 

Smith  ©.  Leighton. 
{Supreme  Court  of  Kansas.    February  11, 1888.) 

1.  Evidence— Record  Copt  op  Deed— Oeneral  Objection. 

A  general  objection  to  the  admission  in  evidence  of  the  record  copy  of  a  deed  con- 
veying real  estate,  in  an  action  where  the  original  deed  was  competent  evidence  for 
some  purposes,  and  under  certain  circumstances,  is  not  available  for  the  purposes 
of  error. 

2.  Crops — Growing  Grasses— Parol  Agreement  for  Sale  of,  invalid. 

As  a  general  rule,  growing  grasses  are  a  part  of  the  land,  and  require  an  agree- 
ment in  writing  for  their  sale  and  severance  from  the  land 
8.  Same— Pass  by  Conveyance  of  Land— Parol  Agreement  to  Sell  to  Tenant. 
A  conveyance  of  land,  without  any  reservations  or  exceptions,  passes  to  the  gran- 
tee all  growing  grass  thereon;  and  where  the  grantor  has  a^eed  by  parol  to  seU 
the  grass  growing  thereon  to  a  tenant,  the  purchase  price  not  naving  been  paid,  the 
grantee  wiU  be  entitled  to  coUect  the  i>rice  thereoi,  or  to  collect  the  unpaid  rent 
upon  the  land  where  such  g^ass  is  growing. 
{Syllabus  lyy  the  Court.)  , 

Error  to  district  court,  Lyon  county;  Charles  B.  Graves.  Judge. 
W.  A.  Randolph,  for  plaintiff  in  error.    Kellogg  &  Sedgwick,  for  defendant 
in  error. 

Johnston,  J  This  proceeding  brings  up  for  review.a  judgment  rendered 
in  an  action  brought  by  C.  A.  Leighton  against  Elias  Smith  to  recover  the 
value  of  certain  grass  which  Smith  cut  and  carried  away  from  the  premises  of 
Leighton.  On  July  10,  1883,  and  for  some  time  prior  thereto,  one  V.  Lillard 
owned  a  quarter  section  of  land  in  Lyon  county,  which  on  that  day  he  -sold 
and  conveyed  by  warranty  deed,  without  reservation,  to  C.  A.  Leighton.  Be- 
fore that  time  he  had  leased  the  land  to  Elias  Smith  for  the  year  1883,  and 
Smith  had  sublet  it  to  A.  Hill,  who  was  in  possession  before  the  sale  of  the 
land,  and  in  May,  1883,  Lillard  made  a  verbal  sale  of  some  grass  growing  on 
a  certain  meadow  of  the  premises  for  $65.  About  the  last  of  July  or  the  first 
of  August,  1883,  Smith  cut  and  took  the  grass  from  the  premises;  and  sub- 
sequently, when  Leighton  demanded  compensation  for  the  grass.  Smith  stated 
that  he  was  ready  to  pay  for  the  same  as  soon  as  he  learned  to  whom  payment 
should  be  made.  Leighton  recovered  $75.78,  which  is  the  amount  Smith 
agreed  to  pay  for  the  grass,  together  with  7  per  cent,  interest. 

The  first  error  assigned  here  is  the  admission  in  evidence  of  the  record  copy 
of  the  deed  from  Lillard  to  Leighton  convening  the  premises  upon  which  the 
grass  grew.    The  original  deed  was  admissible  in  testimony  for  the  purpose 
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of  showing  whether  there  had  been  any  reservation  made  by  Lillard  when  the 
land  was  conveyed.  The  copy  of  the  deed  was  not  the  best  evidence,  and  was 
not  admissible,  unless  a  proper  foundation  was  laid  for  the  introduction  of 
secondary  evidence.  Only  a  general  objection,  however,  was  made  to  the  in- 
troduction of  the  copy.  If  the  original  deed  was  not  in  the  possession  or  con- 
trol of  the  plaintiff,  the  record  copy  could  be  introduced  in  evidence,  and,  be- 
ing admissible  under  certain  circumstances,  a  general  objection  was  not  avail- 
able for  purposes  of  error.  It  has  frequently  been  held  "that  where  evidence 
is  apparently  admissible  for  any  purpose,  or  under  any  circumstances,  the  court 
does  not  err  in  admitting  the  same,  unless  the  reasons  for  its  exclusion  are 
given  by  the  party."  Ferguson  v.  Graves ^  12  Kan.  43;  Botkin  v.  Livingston, 
16  Kan."  41;  Cross  v.  Bank,  17  Kan.  836;  Railway  Co.  y.  Cutter,  19  Kan.  83; 
Humphrey  v.  Collins,  23  Kan.  549. 

It  is  next  contended  that  the  court  erred  in  excluding  evidence  offered  by 
Smith,  and  also  in  directing  the  verdict  in  favor  of  Leighton.  We  think  the 
result  reached  is  substantially  just  and  correct.  Smith  claimed  the  right  to 
the  grass  by  virtue  of  a  parol  agreement  with  Lillard,  by  which  he  was  to  pay 
065  for  the  grass  when  cut;  and  also  claimed  that  the  purchase  price  of  the 
grass  was  for  the  rent  of  the  meadow  land  on  which  it  grew.  The  land  upon 
which  the  grass  stood  was  conveyed  to  Leighton  subsequent  to  the  parol  agree- 
ment, and  while  the  grass  was  yet  green  and  growing.  It  is  stated  that  the 
grass  was  growing  on  an  inclosed  and  cultivated  meadow;  but  it  does  not  ap- 
pear whether  it  was  an  annual  or  perennial  growth.  It  is  a  general  rule  that 
growing  grasses,  whether  wild  or  cultivated,  are  part  of  the  land,  and  require 
an  agreement  in  writing  for  their  sale  and  severance  from  the  land.  Smith 
contends  that  this  agreement  is  within  some  of  the  exceptions  to  the  general 
rule,  and  sought  to  bring  it  within  the  claimed  exceptions,  by  offering  to  show 
that  Leighton  knew  of  his  lease  upon  the  land,  and  of  the'  sale  of  the  grass 
prior  to  his  purchase  of  the  land;  which  offer  was  refused.  However,  as  the 
case  comes  up,  we  need  not  examine  the  sufficiency  of  this  contention,  or  the 
competency  of  the  testimony.  In  the  deed  of  conveyance  from  Lillard  to 
Leighton  there  was  no  reservation  of  the  grass,  or  exception  of  any  kind.  In 
such  a  case,  and  as  between  grantor  and  grantee,  it  is  well  settled  here  that  the 
growing  crops  pass  to  the  grantee.  Qaranflo  v.  Cooley,  83  Kan.  187,  5  Pac. 
Rep.  766;  Chapman  v.  Veach,  32  Kan.  167, 4 Pac.  Rep.  100;  Babcock  v.  Dieter, 
30  Kan.  172,  2  Pac.  Rep.  504;  Smith  v.  Hague,  25  Kan.  246.  When  the  con- 
veyance WHS  made  and  delivered,  it  carried  with  it  the  right  to  the  crops,  and 
to  collect  all  unpaid  rents;  in  other  words,  Leighton  was  substituted  as  owner 
and  landlord  in  place  of  Lillard.  There  being  no  reservations,  Lillard  from 
that  time  forth  had  no  claim  upon  the  crops,  or  the  rent  due  from  the  tenants. 
Smith  had  not  paid  for  the  grass ;  and  whether  the  amount  agreed  to  be  paid 
is  treated  as  the  purchase  price  of  the  grass,  or  as  rent  money  for  the  meadow, 
is  immaterial.  Smith  was  owing  the  price  of  the  grass  to  some  one,  and  he 
only  refused  to  pay  because  he  did  not  know  to  whom  it  was  due.  The  amount 
found  by  the  jury  as  the  value  of  the  grass  is  the  same  as  that  which  Smith 
had  agreed  to  pay  for  the  same,  with  interest  to  the  time  of  judgment,  and 
the  payment  of  this  judgment  will  discharge  Smith  from  all  liability  for  the 
grass.    The  judgment  of  the  district  court  will  be  affirmed. 

All  the  justices  concurring. 
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(38  Kan.  60S) 

Atchison,  T.  &  S.  F.  R.  Co.  c.  Gants, 
(Supreme  Court  of  Kansas.    February  11, 1888.) 

1.  Carriers—  Of  Passengers— Through  Trains—  Regulations  as  to  Stopping  at 

Certain  Stations  Only. 

A  railroad  company  may  adopt  a  regulation  that  one  of  its  through  or  fast  trains, 
running  regularly  on  its  road,  shall  only  stop  at  certain  designated  stations  or 
places. 

2.  Same — Duty  op  Passenger. 

It  is  the  duty  of  a  person  about  to  take  passage  on  a  railroad  train  to  inform  him- 
self when,  -where,  and  how  he  can  go  or  stop,  according  to  the  regulations  of  the 
railroad  company.  ^ 
8.  Same— Trespasser. 

Where  a  person  purchases  a  railroad  ticket  for  a  designated  station  upon  a  rail- 
road, without  making  any  inquiries  or  ascertaining  what  train  stops  at  tne  station 
to  which  he  desires  to  go,  and  subsequently  takes  his  seat  upon  a  car  of  a  train 
which,  according  to  the  regulations  of  the  company,  does  not  stop  at  the  station  for 
which  he  has  the  ticket;  and  such  person  refuses  to  pay  his  fare,  on  demand  of  the 
conductor,  to  the  next  station  at  which  the  train  is  to  stop,  and  also  refuses  to  leave 
the  train  when  requested  so  to  do  by  the  conductor  after  he  has  stopped  the  train 
at  a  suitable  place  for  that  purpose,  such  person  is  a  trespasser  upon  the  train. 

4.  Same— Right  to  Eject  Passenger. 

A  trespasser  may  be  ejected  from  a  train  after  it  has  stopped  at  a  place  other  than 
a  depot  or  station,  provided  care  is  taken  not  to  expose  his  person  to  serious  injury 
or  danger ;  but,  in  such  an  ejection,  the  railroad  company  is  not  required  to  have 
consideration  for  the  mere  convenience  of  the  wrong-doer. 

5.  Same— Use  of  Unnecessary  Force. 

The  conductor  and  train  men  of  a  railroad  train  have  the  right  to  eject  a  tres- 
passer from  the  train  at  any  suitable  place,  but  in  doing  so  they  should  not  use  un- 
necessary force  or  excessive  violence ;  if,  however,  such  a  person  forcibly  resists 
ejection,  he  cannot  recover  for  the  f orcie  used  in  overcoming  his  resistance,  where 
such  force  is  without  intention  on  the  part  of  the  conductor  or  train  men  to  commit 
unnecessarv  injury.  In  such  a  case  the  railroad  company  is  only  liable  for  such  un- 
necessary force  or  excessive  violence  as  is  willful,  wanton,  or  malicious. 

6.  Same— Passenger  on  Train  by  Mistake  of  Agent. 

Where  a  person  makes  a  mistake  in  taking  a  seat  upon  a  train  which  does  not  stop 
at  the  place  he  desires  to  go,  and  fare  is  demanded  of  him  upon  the  tram  by  the  con- 
ductor to  the  first  station  at  which  the  train  is  to  stop,  and  he  is  able  to  pay  the 
same,  but  refuses  so  to  do,  and  then  the  conductor  stops  the  train  and  requests  him 
to  leave  or  pay,  he  should  either  pay  his  fare  or  get  off.  If  his  mistake  was  induced 
by  the  ticket  agent  of  the  company,  then  the  extra  fare  which  he  pa^sis  an  element 
of  damages,  in  addition  to  such  as  are  occasioned  by  his  being  carried  beyond  his 
destination. 

7.  Same— Resistance  of  Passenger  to  Ejection. 

A  person  upon  a  railroad  train  cannot  insist  that  the  conductor  shall  permit  him 
to  ride  without  ti  proper  ticket  for  that  train,  in  violation  of  the  regulations  of  the 
company.  No  one  has  a  right  to  resort  to  force  to  compel  the  performance  of  a  con- 
tract, and  therefore  where  a  persrnupon  a  train  by  mistake  of  the  local  ticket  agent 
has  a  ticket  to  a  station  that  the  train  does  not  stop  at,  he  must  either  pay  the  extra 
fare  demanded  or  get  off  when  ordered  so  to  do  and  cannot  invite  force  in  his  ejection 
or  removal,  merely  to  make  a  case  against  the  company  or  to  increase  his  damages. 

8.  Same— Use  op  Propane  Language — Evidence. 

Where  a  plaintiff  was  ejected  from  a  railroad  train,  and  evidence  was  offered 
tending  to  show  that  before  his  ejection  he  used  vile,  obscene,  and  profane  language 
in  a  car  filled  with  passengers,  including  many  women  and  children,  and,  upon  his 
part,  he  introduced  two  witnesses,  one  of  whom  testified  "that  he  never  heard  him 
use  half  a  dozen  oaths  in  his  life, "  and  the  other  that  "he  never  heard  him  use  ob- 
scene language  in  public,  but  might  have  heard  him  make  use  of  an  oath  sometime, 
but  not  frequently, "  TielcZ,  such  latter  evidence  incompetent. 

9.  Same— Representations — Conductor  of  Branch  Road. 

,  A  conductor  upon  a  branch  road,  or  connecting  road  of  the  same  railroad  com- 
pany, in  collecting  fares,  taking  up  tickets,  and  giving  information  to  the  passengers 

^Passengers  should  inform  themselves  as  to  the  train  they  must  take  to  reach  their 
destination ;  and  if  a  mistake  is  made,  not  induced  by  the  railroad  company,  ag^ainst 
which  ordinary  diligence  as  to  inquiry  would  have  protected,  no  redress  against  the 
company  can  be  had.  Duling  v.  Railroad  Co.,  (Md.)  6  Atl.  Rep.  592.  As  to  the  circum- 
stances which  will  justify  a  railroad  company  m  ejecting  a  passenger  from  a  train,  see 
Arnold  v.  Railroad  Co.,  (Pa.)  8  Atl.  Rep.  218,  and  note. 
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on  his  own  train,  represents  the  company  as  to  his  own  route,  but  does  not  repre- 
sent the  company  in  giving  information  as  to  the  running  and  operation  of  the  trains 
ui>on  the  main  line  with  which  he  has  no  employment. 

10.  Same  —  Ejection  ov  Passenobb  —  Use  of  Violbnoe  bt  PiLSSBNGBRS  Assisting 
Conductor. 

Where  a  person  is  removed  from  a  railroad  train  with  the  assistance  of  some  of  the 
passengers,  and  willful,  wanton,  and  malicious  force  is  used  in  the  ejection  by  the 
passengers  assisting,  the  railroad  company  may  be  liable  therefor,  although  no  ex- 
press directions  were  given  by  the  conductor  or  train  men  to  the  passengers,  as  their 
employment  to  assist  may  be  inferred.  Otherwise,  however,  if  the  passengers  are 
mere  interlopers  and  the  conductor  and  train  men  have  no  opportunity  to  interfere 
with  their  actions. 

{SylUibua  by  the  Cov/rt) 

Error  to  district  court,  Harvey  county;  L.  Houk,  Judge. 

On  May  29,  1885,  A.  0.  Gants  brought  his  action  against  the  Atchison,  To- 
peka  &  Santa  Fe  liailroad  Company  and  in  his  petition  alleged:  That  at  all 
times  hereinafter  mentioned  the  defendant  was  and  now  is  a  corporation  duly 
organized  under  and  pursuant  to  the  laws  of  the  state  of  Kansas,  and  was  the 
ovvner  of  a  certain  railroad  known  as  the  "Atchison,  Topeka  &  Santa  Fe 
jftailroad,"  with  the  tracks,  cars,  and  other  appurtenances  thereunto  belong- 
ing, and  was  a  common  carrier  for  hire  and  reward  from  the  city  of  Newton, 
in  Harvey  county,  to  the  city  of  Peabody,  in  Marion  county,  being  wholly 
within  the  state  of  Kansas.  That  on  the  19th  day  of  May,  1885,  the  defend- 
ant, in  consideration  of  the  sum  of  50  cents,  then  paid  to  it  by  the  plaintiff 
therefor,  at  its  ticket  office  in  the  city  of  Newton,  issued  to  him  a  ticket  en- 
titling him  to  a  first-class  passage  and  to  be  carried  from  said  city  of  New- 
ton to  said  city  of  Peabody,  and  thereby  undertook  and  agreed,  as  such  com- 
mon carrier,  to  transfer  and  carry  the  plaintiff  from  said  city  of  Newton  to 
said  city  of  Peabody,  as  a  passenger;  and  plaintiff  thereupon  entered  one  of 
the  cars  of  the  defendant,  to  be  conveyed  from  said  city  of  Newton  to  the 
city  of  Peabody  aforesaid.  That  while  he  was  such  passenger  at  said  county 
of  Harvey,  and  when  at  a  distance  of  about  three  miles  from  the  said  city 
of  Newton,  on  said  line  of  railroad  and  on  the  day  aforesaid,  the  defend- 
ant, by  the  conductor  and  train  men  on  said  train,  set  upon  the  plaintiff  and, 
with  unnecessary  violence,  assaulted,  beat,  bruised,  cut,  maimed,  wounded, 
and  lacerated  the  plaintiff  in  the  most  grievous  manner;  took  from  him  said 
ticket;  seized  and  despoiled  him  of  a  large  amount  of  money,  to- wit,  the 
sum  of  $100,  and  then  and  there  afterwards  threw  and  ejected  him  forcibly 
and  violently  from  one  of  its  cars  upon  a  heap  of  stones,  cutting,  lacerating, 
and  bruising  him,  thereby  causing  lasting  and  permanent  injury  to  him  the 
said  plaintiff.  That  ever  since  that  time  he  has  suffered  from  internal  inju- 
ries received  therefrom  as  aforesaid,  so  that  he  cannot  retain  food  in  his 
stomach ;  but,  immediately  after  eating,  is  attacked  with  violent  vomitings 
and  retchings,  causing  him  great  pain  and  suffering;  that  since  that  time  he 
has  been  unable  to  pass  urine  or  fecal  matter  without  the  use  of  artificial 
means,  and  then  only  with  great  pain;  that  he  has  suffered  great  pain  along 
the  region  of  his  spin^U  column,  and  was,  by  the  said  acts  of  the  defendant, 
permanently  and  seriously  injured  in  his  spine;  that  plaintiff,  on  account  of 
said  injuries,  has  suffered  and  languished  from  hence  hitherto.  That  the 
plaintiff  was  then  in  good  health,  and  was  then  earning,  and  continuously 
able  to  earn,  prior  to  the  injuries  complained  of,  $75  per  month;  that  he  was 
thereby  disabled  from  attending  to  his  business  for  the  space  of  10  days  there- 
after, being  wholly,  or  almost,  deprived  of  the  use  of  his  limbs,  and  has  been 
compelled  to  pay  $150  for  medical  attendance.  That  on  account  of  said  inju- 
ries so  received  plaintiff  has  suffered  great  mental  and  bodily  anguish,  to  bis 
damage  of  $50,000.  Wherefore  plaintiff  prays  judgment  against  said  defend- 
ant for  $50,000,  his  damages  sustained  by  reason  of  the  premises  so  as  afore- 
said alleged,  and  all  other  proper  relief. 
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On  June  29,  1885,  the  railroad  company  filed  the  following  answer:  (1) 
Now  comes  the  defendant  in  the  above-entitled  cause,  and,  for  answer  to 
plaintiff's  petition  filed  therein,  denies  each  and  every  material  allegation 
therein  contained.  (2)  The  defendant  further  answering,  for  a  full  and  com- 
plete defense  states  on  the  occasion  com  plained  of  in  the  petition  the  plaintiff 
attempted  to  ride  on  tlie  fast  passenger  train  of  defendant,  bound  eastward » 
which  train,  according  to  the  rulas  and  regulations  of  the  defendant,  which 
were  well  known  to  the  plaintiff  and  the  traveling  public,  generally  did  not 
stop  at  Feabody,  and  that  the  conductor  of  said  train,  put  the  said  defend- 
ant off  the  said  train,  using  no  unnecessary  force,  because  the  plaintiff  refused, 
after  demand,  to  pay  fare  to  the  station  beyond  Peabody,  namely  Florence,  at 
which  said  train  would  stop,  and  further,  because  said  plaintiff,  when  the  con- 
ductor informed  him  that  the  train  would  not  stop  at  Peabody,  insisted  upon 
riding  upon  said  train,  and  used  violent,, profane,  and  offensive  language, and 
behaved  in  such  an  indecent  manner  as  to  authorize  and  justify  the  defend- 
ant's conductor  in  ejecting  him  frora  the  train.  Wherefore,  defendant  prays 
judgment.     ' 

On  July  1,  1885,  Gants  filed  a  reply  containing  a  general  denial  to  the 
matters  and  things  alleged  in  the  second  defense  of  the  answer.  Trial -had  at 
the  February  term  for  1886,  before  the  court,  with  a  jury.  The  jury  returned 
a  verdict  for  the  plaintiff,  and  assessed  his  damages  at  $4,000.  They  also 
made  the  following  special  findings  of  fact:  "{!)  Is  it  not  a  fact  that  the 
train  upon  which  the  plaintiff  attempted  to  take  passage  from  Newton  to 
Peabody,  Kansas,  was  a  train  which,  under  the  rules  and  regulations  of  the 
defendant  in  force  at  that  time,  did  not  stop  at  Peabody,  Kansas,  unless  it  had 
passengers  upon  it  from  west  of  Newton?  AnsiDei\  Yes.  Q.  (5)  Prior  to 
the  time  the  train  started  upon  which  plaintiff  attempted  to  take  passage 
from  Newton  to  Peabody,  Kansas,  did  not  plaintiff  know,  or  was  he  not  in- 
formed, that  such  train  would  not  stop  until  it  arrived  at  Florence,  Kansas? 
A»  No.  (6)  Is  it  not  a  fact  that  when  the  conductor  came  up  to  the  plaintiff 
on  the  train  on  which  plaintiff  was  attempting  to  take  passage  from  Newton, 
Kansas,  to  Peabody,  Kansas,  to  demand  plaintiff's  fare,  that  plaintiff  handed 
to  such  conductor  his  ticket,  and  that  such  conductor  then  and  there  informed 
him  that  the  train  did  not  stop  at  Peabody,  Kansas,  but  that  its  first  stop 
would  be  at  Florence,  and  that  he,  the  conductor,  would  accept  such  ticket 
for  the  amount  paid  for  it  on  the  plaintiff  paying  to  him  the  fare  from  Pea- 
body to  Florence,  and  that  he  would  carry  the  plaintiff  to  Florence?  A,  Yes. 
(7)  Is  it  not  a  fact  that  the  plaintiff  refused  to  pay  to  the  conductor  of  the 
train  on  which  he  was  attempting  to  take  passage  from  Newton  to  Peabody, 
Kansas,  the  amount  of  fare  from  Peabody  to  Florence,  the  point  at  which 
said  train  first  stopped  under  the  rules  and  regulations  of  the  defendant,  after 
he  was  informed  that  such  train  would  not  stop  at  Peabody,  and  that  its  first 
stop  would  be  at  Florence?  A.  Yes.  (8)  Is  it  not  a  fact  that  the  conductor, 
in  the  last  question  referred  to,  informed  the  plaintiff  that  if  he  would  not 
pay,  in  addition  to  his  ticket,  the  fare  from  Peabody  to  Florence,  that  he,  the 
jonductor,  would  have  to  stop  the  train,  and  put  him,  the  plaintiff,  off?  A. 
Yes.  (9)  Is  it  not  a  fact  that  the  conductor  of  the  train  upon  which  the 
plaintiff  was  attempting  to  take  passage  from  Newton  to  Peabody  stopped 
such  train  for  the  purpose  of  putting  plaintiff  off  after  his  refusing  to  pay  his 
fare  from  Newton  to  Florence?  A,  Yes.  (10)  Is  it  not  a  fact  that,  at  the 
time  of  stopping  such  train  for  such  purpose  as  referred  to  in  the  last  ques- 
tion, the  conductor  of  such  train  was  actuated  by  a  desire  to  obey  the  rules  of 
the  company  by  whom  he  was  employed?  A.  Yes,  (11)  Up  to  the  time  the 
train  was  stopped  for  the  purpose  of  putting  off  plaintiff,  had  the  conductor 
of  such  train  demeaned  himself  in  any  way  different  from  that  of  a  gentle- 
man towards  the  plaintiff?  A,  No.  (12)  Prior  to  the  time  that  plaintiff  was 
actually  put  off  from  the  train,  did  plaintiff  offer  to  pay  his  fare  to  the  first 
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station  at  which  the  train  he  was  upon  stopped,  under  the  rules  and  regula- 
tions of  the  defendant?  A.  No.  (13)  Is  it  not  a  fact  that,  after  the  train 
was  stopped,  the  conductor  of  such  train  requested  the  plaintiff,  in  a  gentle- 
manly manner,  to  leave  the  train?  A,  Yes.  (15)  State  if  it  is  not  a  fact 
that  the  plaintiff  resisted  being  put  off  from  the  train,  after  it  had  come  to  a 
full  stop,  to  the  utmost  of  his  power  and  ability?  A.  Yes.  (16)  How  many 
people  were  actually  engaged  in  getting  plaintiff  from  the  place  where  he  was 
seated  in  the  car,  aftt^r  the  train  stopped,  to  the  platform  of  such  car  for  the 
purpose  of  putting  him  off?  A.  Three.  (17)  Under  the  resistance  offered 
by  the  plaintiff  to  being  put  off  from  the  train,  how  much  less  force  would  it 
have  taken  to  put  him  off  than  was  used?  State  fully.  A.  One-half  less,  or 
two  men  should  have  taken  him  out  of  the  car.  (18)  Was  it  not  a  fact  that, 
after  the  train  was  stopped  for  the  purpose  of  putting  plaintiff  off  from  it, 
and  before  any  hands  were  laid  upon  the  plaintiff  to  put  him  off  from  such 
train,  that  plaintiff  refused  to  go  off,  and  dared  the  conductor  to  put  him  off? 
A.  Yes.  (19)  Is  it  not  a  fact  that  the  car,  in  which  the  plaintiff  was  seated 
at  the  time  he  was  put  off  from  the  train,  was  pretty  well  filled  with  passen- 
gers, including  many  ladies?  A.  Yes.  (21)  State  fully  what  acts  or  force 
or  violence  were  used  by  the  conductor,  or  any  person,  in  putting  plaintiff  off 
from  that  train,  in  exce>ss  of  that  force  which  was  required  and  made  neces- 
sary to  be  used  by  the  resistance  of  the  plaintiff.  A,  The  force  that  produced 
the  wounds  on  hands,  back,  and  limbs.  (23)  Gould  the  conductor  on  that 
train,  under  the  resistance  offered  by  the  plaintiff,  remove  plaintiff  from  it 
without  assistance?  A,  No.  (24)  Could  the  train  men  of  that  train  have  re- 
moved plaintiff,  under  the  resistance  which  he  offered,  without  the  use  of  a 
great  deal  of  force?  A,  Yes.  (25)  State  for  what  purpose  the  plaintiff 
offered  the  resistance  which  he  did  offer  to  being  removed  from  that  train. 
A,  Because  he  thought  he  had  a  right  to  be  on  that  train.  (27)  If  the  jury 
find  for  the  plaintiff  they  may  state  how  much  they  allowed  plaintiff  for 
moneys  expended  by  him  for  medicine.  A,  Ten  dollars.  (28)  If  the  jury 
find  for  the  plaintiff,  they  may  state  what  they  allowed  plaintiff  for  expenses 
incurred  for  medical  attendance.  A,  Twenty-seven  dollars.  (29)  If  the  jury 
find  for  the  plaintiff  they  may  state  what  they  allowed  plaintiff  for  loss  of 
time.  A.  Sixty  dollars.  (31)  If  tlie  jury  find  for  ttie  plaintiff  they  may 
state  what  portion  of  the  verdict  that  they  find  was  given  for  money  which 
the  plaintiff  lost  at  the  .time  of  being  ejected  from  the  train .   A.  Four  dollars. " 

Subsequently  the  railroad  company  filed  its  motion  for  a  new  trial,  Which 
was  overruled,  and  judgment  was  entered  upon  the  verdict  in  favor  of  Gants 
and  against  the  railroad  company.  The  railroad  company  excepted  and  brings 
the  case  here. 

Geo.  R,  Peck,  A.  A,  Hurd,  and  C.  N.  Sterry,  for  plaintiff  in  error.  Ady  & 
Henry ^  for  defendant  in  error. 

HoBTON,  C.  J.,  (aftei'  stating  the  facts  as  above.)  On  May  19,  1885,  A. 
O.  Gants,  a  hotel  clerk  at  Wichita,  took  passage  on  a  train  of  the  Atchison, 
Topeka  &  Santa  Fe  Kailroad  Company  from  Wichita  to  Newton,  intending  to 
go  to  Peabody.  He  paid  his  fare  to  the  conductor  on  the  train  from  AVichita 
to  Newton.  He  claims  he  was  told  by  the  conductor  of  the  Wichita  train  that 
he  could  either  continue  on  the  train,  or  go  upon  one  an  hour  later.  While 
at  Newton  he  purchased  a  ticket  over  the  Atchison  road  for  Peabody,  and  paid 
for  It  50  cents?  He  remained  at  Newton  nearly  an  hour,  to  get  shaved  and 
look  around  the  town,  and  about  9  o'clock  he  took  his  seat  in  a  car  of  a  train 
at  the  depot.  This  was  the  eastern  fast  train,  commonly  called  the  "Cannon- 
Ball."  According  to  the  regulations  of  the  railroad  company,  this  train  was 
scheduled  not  to  stop  at  Peabody  except  for  the  purpose  of  letting  off  passen- 
gers who  had  taken  passage  at  some  point  west  of  Newton.  But  when  it  hail 
no  such  passengers  it  would  not  stop  at  Peabody,. going  east,  and  its  first  stop- 
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ping  place  would  be  Florence.  Peabody  is  a  station  between  Newton  and 
Florence,  about  four  miles  west  of  Florence.  The  local  train,  which  stopped 
at  Peabody,  left  Newton  before  the  Cannon-Bail.  According  to  the  evidence 
of  the  railroad  company,  a  brakeman  upon  the  Cannon-Bali  announced,  be- 
fore the  train  started,  that  "it  would  not  stop  until  it  got  to  Florence."  Gants 
testified  that  just  as  the  train  started  from  Newton  a  train  man  came  to  the 
car  door  and  said,  "This  train  will  not  stop  until  it  gets  to  Florence,"  but  he 
claims  he  did  not  know  then  where  Florence  was.  He  further  testified: 
''Question.  How  long  did  the  train,  which  you  say  you  boarded,  and  saw 
headed  towards  the  east,  remain  there?  Answer,  I  think  about  twenty  min- 
utes. Q,  You  had  ample  opportunity  to  get  a  ticket  and  had  ample  oppor- 
tunity to  ask  the  men  who  were  employed  about  that  train,  whether  that  train 
stopped  at  Peabody?  A.  Yes,  sir;  1  expect  I  did  if  1  wanted  to.  Q.  You 
made  no  inquiries?  A.  No,  sir.  Q,  It  is  a  fact  from  the  time  you  arrived  on 
the  train  going  from  Wichita  to  Newton,  you  made  no  inquiries  as  to  that 
train,— as  to  what  time  the  train  started,  and  whether  it  stopped  at  Peabody? 
A,  No,  sir.  Q,  Never  made  any  inquiries,  either  of  the  ticket  agent  or  any 
person  who  had  apparently  charge  there,  although  the  train  was  standing  there 
fifteen  or  twenty  minutes  after  it  got  there,  and  while  you  were  there?  A,  I 
do  not  think  I  did.  Q.  IIow  soon  did  you  get  aboard  of  this  train  before  it 
started?  A.  I  cannot  say;  probably  five  minutes."  Gants,  however,  testi- 
fied that,  when  he  bought  his  ticket  for  Peabody  at  Newton ^  he  was  told  by 
the  agent,  who  sold  him  the  ticket,  "to  take  the  next  train."  After  the  Can- 
non-Bali train  had  left  Newton  and  gone  about  three  miles,  the  conductor 
called  upon  Gants  for  his  ticket.  He  presented  a  ticket  for  Peabody,  and  the 
conductor  informed  him  that  the  train  did  not  stop  at  Peabody,  and  demanded 
from  him  34  cents  in  addition  to  his  ticket  for  the  fare  from  Peabody  to  Flor- 
ence. Gants  refused  to  pay  the  additional  fare.  The  conductor  then  informed 
him  that  if  he  did  not  pay,  in  addition  to  his  ticket,  the  fare  from  Peabody  to 
Florence,  he  would  have  to  stop  the  train  and  put  him  off.  Gants  replied 
"that  he  would  have  to  put  him  off,  as  he  would  not  pay  any  further."  The 
conductor  then  told  him  he  would  put  him  off,  and  stopped  the  train  for  that 
purpose.  After  the  train  had  been  stopped  the  conductor  requested  (lants,  in 
a  gentlemanly  manner,  to  leave  the  train.  He  refused  to  get  off,  and  dared 
the  conductor  to  put  him  off.  He  resisted  being  put  off  to  the  utmost  of  his 
power  and  ability.  On  account  of  this  resistance  the  conductor  was  unable 
himself  to  remove  him;  but  with  the  assistance  of  two  or  three  pereons  he 
succeeded  in  ejecting  him  from  the  train.  After  the  train  stopped,  and  while 
the  conductor  was  attempting  to  eject  G^nts  from  the  car,  a  severe  altercation 
took  place  between  them;  the  railroad  company  offered  evidence  tending  to 
show  that  Gants  during  this  time  used  vile  and  profane  language  to  the  con- 
ductor, in  the  car,  which  contained  many  passengers,  a  number  of  them  being 
ladies.  After  Gants  was  ejected  from  the  train,  he  walked  a  portion  of  the 
way  back  to  Newton,  and  then  got  upon  a  hand-car  and  rode  to  Newton,  ar- 
riving there  between  10  and  11  o'clock  in  the  forenoon.  In  the  afternoon  or 
evening  of  the  same  day  he  went  to  Peabody  from  Newton  upon  a  local  train, 
and  the  same  day  returned  to  Wichita.  Upon  his  part  he  claims  that  he  was 
wrongfully  ejected  from  the  train,  and  was  unlawfully  kicked,  bruised,  and 
injured  in  being  ejected.  This  action  was  brought  to  recover  damages  there- 
for. Verdict  and  judgment  for  Gants  for  $4,000.  The  railroad  company 
moved  for  a  new  trial,  whicii  was  refused,  and  it  brings  the  case  here. 

The  important  questions  presented  in  the  record  are — First,  whether  the 
railroad  company  had  the  right  to  eject  Gants  from  the  train ;  second,  if  the 
railroad  company  had  that  right,  and  Gants  resisted  to  the  utmost  of  his  power 
and  ability,  whether  he  can  recover  for  the  injuries  inflicted  in  his  removal, 
unless  they  were  willful,  wanton,  or  malicious. 

The  law  is  well  settled  that,  in  the  absence  of  statutory  provisions  to  the 
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contrary,  a  railroad  company  may  adopt  a  regulation  that  a  certain  train  or 
trains  of  passenger  cars,  running  regularly  on  its  road,  shall  not  stop  at  des- 
ignated stations  or  places;  and  it  is  the  duty  of  a  person  about  to  take  passage 
on  a  railroad  train  to  inform  himself  when,  where,  and  how  he  can  go  or  stop, 
according  to  the  regulations  of  the  company.  Railway  Co,  v.  Ntizum,  50  Ind. 
141;  Beauchamp  v.  Railroad  Co.^  9  Amer.  &  Eng.  R.  Cas.  307-317;  Railroad 
Co.  V.  Pierce,  3  Amer.  &  Eng.  R.  Cas.  340;  Raihoad  Co,  v.  Swarthout,  67 
Ind.  567;  Logan  v.  Railroad  Co,,  77  Mo.  663.  In  this  state  there  is  no  stat- 
utory provision  to  the  contrary,  and  as  the  train  upon  which  Gants  took  pas- 
sage was  not  to  stop,  under  the  regulations  of  the  company,  until  it  reached 
Florence,  the  conductor  had  the  right,  after  the  train  started,  to  stop  the  train 
and  require  Gants  to  leave  it,  if  he  refused  to  pay  the  fare  which,  in  addition 
to  the  sum  paid  for  his  ticket, would  have  entitled  him  to  ride  to  Florence. 
Fink  V.  Railroad  Co,,  4  Lans.  147;  Railroad  Co,  v.  Pierce,  S  Amer.  &  Eng. 
R.  Cas.  340;  Railroad  Co.  v.  ZTmc,  64  Pa.  St.  276.  It  was  the  duty  of  the 
railroad  company  to  the  public  to  run  its  trains  according  to  its  regulations, 
and  it  was  also  the  duty  of  Gants  to  have  informed  himself  whether  the  train 
stopped  at  Peabody.  It  is  claimed,  however,  upon  his  part,  that  when  he 
purchased  his  ticket  he  was  told  by  the  agent  to  take  the  next  train,  and 
therefore  that  he  was  without  fault  in  getting  upon  the  Cannon-Bali.  In  his 
direct  examination  Gants  testified:  "Question.  Upon  your  arrival  at  Newton, 
what  did  you  do  ?  Answer.  I  bought  a  ticket  and  went  up  town.  Q,  For  what 
purpose?  A.  I  wanted  to  get  shaved  and  look  around  the  town  a  little.  Q. 
How  long  did  you  remain  in  Newton?  A.  Why,  I  should  say  a  little  over 
an  hour;  a  little  over  an  hour  perhaps."  If  he  purchased  his  ticket  immedi- 
ately upon  his  arrival  'at  Newton,  the  agent  at  the  depot  very  properly  told 
him  "to  take  the  next  train,"  as  there  was  evidence  tending  to  show  that  a 
local  train,  which  stopped  at  Peabody,  left  Newton  for  the  east  soon  after 
Gants  reached  there.  Subsequently,  'm  his  examination,  Gants  testified  that 
he  bought  his  ticket  after  he  got  shaved  and  had  looked  around  the  town.  If 
this  be  true,  and  he  was  misinformed  by  the  ticket  agent,  and  thereby  induced 
to  take  the  first  train  going  east,  which  did  not  stop  at  Peabody,  this  would 
give  him  a  remedy  against  the  railroad  company  for  its  breach  of  contract,  but 
would  not  justify  him  in  refusing  to  leave  the  train  when  ordered  so  to  do  by 
the  conductor.  "The  business  of  railroads  can  only  be  carried  on  safely  by 
having  regularity.  If  trains  are  arranged  in  a  certain  way,  and  their  time 
fixed  with  regard  to  limited  stoppages,  a  conductor  would  never  be  safe  if 
he  were  bound,  at  his  peril,  to  ascertain  from  any  mere  stranger  the  existence 
of  an  agreement  by  the  company  to  change  the  arrangement,  and  stop  at  an 
unusual  place. "    Railroad  Co.  v.  Pierce,  supra. 

Under  all  the  evidence  in  the  case,  whether  Gants  was  upon  the  train  by 
mistake  or  wrongfully,  he  should  have  paid  the  extra  fare  to  Florence,  when 
demanded,  or  left  the  train  when  it  stopped,  and  he  was  ordered  to  get  off. 
If  his  mistake  was  induced  by  the  company's  ticket  agent,  then  the  fare  from 
Peabody  to  Florence  would  be  a  proper  element  of  damages,  in  addition  to 
such  as  were  occasioned  by  the  failure  to  take  him  to  Peabody  on  the  train 
which  he  was  told  to  take.  If,  however,  he  was  misinformed  by  the  local  agent, 
but  subsequently,  after  entering  the  train  and  before  it  started,  was  afforded 
such  means  of  correct  information  by  the  announcement  of  the  brakeman  or 
otherwise,  as  a  reasonable  and  prudent  man  would  not  neglect,  he  could  not 
thereafter  rely  in  good  faith  upon  the  incorrect  statement  of  the  agent  from 
whom  he  bought  his  ticket.  Even  if  Gants  made  a  mistake  in  taking  the 
train,  induced  by  the  ticket  agent,  it  was  not  necessary  for  him  to  invite  force 
to  secure  his  legal  demands.  In  Tozonsend  v.  Railroad  Co.,  56  N.  Y.  295, 
Grover,  J.,  said:  "No  one  has  a  right  to  resort  to  force  to  compel  the  per- 
formance of  a  contract  made  with  him  by  another.  He  must  avail  himself 
of  the  remedies  the  law  provides  in  such  case."    In  Bradshaw  v.  Railroad 
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Co.,  135  Mass.  407,  Allen,  .T.,  said:  ''If  a  railroad  company  has  agreed  to 
furnish  a  passenger  with  a  proper  ticket,  and  has  failed  to  do  so,  he  is  not  at 
liberty  to  assert  and  maintain  by  force  his  rights  under  that  contract,  but  he 
is  bound  to  >aeld,  for  the  time  being,  to  the  reasonable  practice  and  require- 
ments of  the  company,  and  enforce  his  rights  in  a  more  appropriate  way.  It 
is  easy  to  perceive  that,  in  a  moment  of  irritation  or  excitement,  it  may  be 
unpleasant  to  a  passenger,  who  has  once  paid,  to  submit  to  an  additional  exac- 
tion, but,  unless  the  law  holds  him  to  do  this,  there  arises  at  once  a  conflict 
of  rights.  His  right  to  transportation  is  no  greater  than  the  right  and  duty 
of  the  conductor  to  enforce  reasonable  rules,  and  to  conform  to  reasonable  and 
settled  customs  and  practices,  in  order  to  prevent  the  company  from  being 
defrauded;  and  a  forcible  collision  might  ensue.  The  two  supposed  rights 
are,  in  fact,  inconsistent  with  each  other.  If  the  passenger  has  an  absolute 
riglit  to  be  carried,  the  conductor  can  have  no  riglit  to  require  the  production 
of  a  ticket  or  the  payment  of  fare.  It  is  more  reasonable  to  hold  that,  for  the 
time  being,  the  passenger  must  bear  the  burden  which  results  from  his  failure 
to  Ivive  a  proper  ticket."  In  Hailroad  Co,  v.  Connell,  112  111.  295,  Craig, 
J.,  said:  "We  entertain  no  doubt  that  appellee  was  entitled  to  recover  the 
amount  of  the  cost  of  a  ticket  from  the  place  he  was  ejected  from  the  cars  to 
New  York.  He  was  also  entitled  to  recover  such  damages  as  he  sustained  on 
account  of  the  delay  occasioned  by  the  expulsion,  and  all  additional  expenses 
necessarily  occasioned  thereby,  as  well  as  reasonable  damages  for  the  indig- 
nity in  being  expelled  from  the  train;  but  we  perceive  no  ground  upon  which 
he  can  recover  for  personal  injuries  received,  unless  the  expulsion  was  mali- 
cious or  wanton."  In  Hall  v.  Railroad  Co.,  15  Fed.  Bep.61,  Hammond,  J., 
said:  "The  conductor  is  somewhat  like  the  master  of  a  ship.  He  has  police 
powers  and  disciplinary  control  over  the  train,  and  the  quiet  and  comfort  of 
the  passengers  and  their  safety  are  under  his  protection.  He  should  be  obeyed 
by  the  passengers,  and  the  common  notion  that  force  must  be  invited  to  se- 
cure legal  demands  against  his  unlawful  exactions  is,  in  my  judgment,  erro- 
neous and  vicious.  All  that  a  passenger  need  do  is  to  express  his  dissent  to 
the  demand  made  upon  him,  and  he  need  not  require  force  to  be  exerted  to 
secure  his  rights;  certainly  not  to  increase  his  damages.  *  *  *  I  fuHj 
recognize  the  feeling  of  a  *  free  American  citizen '  in  the  face  of  threatened 
wrong  or  insult,  but  the  safety  of  the  ship  forbids  that  he  should  fight  with 
the  master,  and  imperil  the  ship  and  lives  and  property  she  carries.  Better 
that  he  should  suffer  the  wrong  than  to  danger  or  discomfort  his  fellow-pas- 
sengers. The  conductor  of  a  railroad  train  is  not  altogether  as  supreme,  per- 
haps, as  the  master  of  a  ship;  but,  on  analogous  principles,  that  seem  to  me 
obvious,  it  is,  I  think,  the  duty  of  a  passenger  to  avoid  resistance  beyond  mere 
dissent,  and  submit  to  his  authority  without  more  than  mere  protest,  unless 
resistance  is  necessary  to  defend  himself  against  impending  personal  injuries." 
See,  also,  Railway  Co,  v.  Hinsdale,  38  Kan.  — ,  16  Pac.  Rep.  937,  (just  decided.) 
Clearly,  if  G-ants  was  a  trespasser  upon  the  train,  as  this  case  was  put  to  the 
jury,  then  the  conductor  had  the  right  to  put  him  off,  and  it  was  his  duty  to 
go  oflP  without  being  forced  to  do  so.  If  the  conductor  had  the  right  to  put 
him  off,  Gants,  at  the  same  time,  could  not  have  a  legal  right  to  resist,  and 
necessarily  he  could  not  resist  the  conductor  in  the  discharge  of  a  duty  and  the 
exercise  of  a  right,  and  by  that  resistance  acquire  a  right  to  resort  to  any  force 
to  overcome  it.  Of  cou rse,  we  do  not  intend  to  intimate  that  a  trespasser  upon 
a  train  can  be  treated  in  a  willful,  wanton,  and  malicious  manner.  Railroad 
Co,  V.  Kellt/,  36  Kan.  655, 14  Pac.  Rep.  172.  In  the  conclusion  which  we  have 
reached  regarding  the  right  of  the  conductor  to  eject  Gants  from  the  train, 
even  if  he  made  a  mistake  in  taking  it,  induced  by  the  ticket  agent,  upon  his 
refusal  to  pay  the  fare  demanded,  we  do  not  overlook  the  fact  that  a  railroad 
company  is  a  public  carrier,  and  that  some  of  the  authorities  are  in  conflict 
with  the  doctrine  herein  announced.    A  moving  train,  filled  with  passengers. 
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including  ladies  and  children,  is  not  the  place  for  a  wrangle,  a  quarrel,  or  a 
light  with  the  conductor.  The  interests  of  the  public  are  to  be  considered  in 
sach  a  case,  as  well  as  the  interests  of  a  private  individual.  As  was  said  in 
Railroad  Co.  v.  Connell,  supra :  "It  would  be  unwise  and  dangerous  for  the 
traveling  public,  to  adopt  any  rule  which  might  encourage  resort  to  violence 
on  a  train  of  cars. "  This  conclusion  will  prevent  breaches  of  the  peace  upon 
raih'oad  trains  instead  of  producing  them,  and  at  the  same  time  will  fully  pro- 
tect the  passenger  by  making  the  company  responsible  for  all  damages  result- 
ing from  any  breach  of  its  contract.  In  addition  to  this,  if  a  passenger  has 
suffered  in  his  business,  or  been  put  to  expense  by  the  delay  or  refusal  of  the 
railroad  company  to  carry  him  as  promised  by  its  ticket  agent,  he  would  be 
entitled  to  ample  damages  therefor.  In  this  connection  it  is  well  to  state  that, 
where  a  trespasser  is  ejected  from  a  train,  such  ejection  may  be  at  a  place  other 
than  a  depot  or  station,  provided  care  is  taken  not  to  expose  his  person  to 
serious  injury  or  danger;  but  in  such  an  ejection,  the  railroad  company  is  not 
required  to  have  consideration  for  the  mere  convenience  of  the  wrong-doer. 
Lillia  v.  Railway  Co.,  64  Mo.  464;  McClure  v.  Railroad  Co.,  34  Md.  532; 
Railway  Co.  v.  Miller,  19  Mich.  305;  O'Brien  v.  Railroad  Co.,  15  Gray,  20. 
The  trial  court  in  its  instructions  to  the  jury  treated  Gants  as  a  trespasser 
upon  the  train,  after  he  refused  to  pay  fare  from  Peabody  to  Florence,  and  to 
leave  the  train;  but  further  instructed  the  jury  as  follows:  "(8)  if  you  find 
from  the  evidence  that  an  unnecessary  degree  of  force  was  employed,  and  that 
plaintiff  was  injured  thereby,  in  that  case  he  would  be  entitled  to  recover  in 
this  action.  *  *  ♦  (H)  But  in  determining  what  is  a  reasonable  degree 
of  force,  under  the  circumstances  of  this  case,  you  should  consider  the  amount 
of  resistance  opposed  by  the  plaintiff  to  those  who  were  attempting  to  eject 
him.  And  if  you  find  that  the  plaintiff  suffered  injuries  which  were  the  direct 
and  necessary  result  of  the  application  of  force  rendered  necessary  by  his  own 
resistance,  he  cannot  recover  for  such  injuries ;  but  the  use  of  a  degree  of 
force  disproportionate  to  the  resistance  to  be  overcome  would  render  the  train 
men  wrong-doers  in  turn,  and  would  render  the  company  liable  for  any  inju- 
ries committed  by  reason  thereof.  (12)  I  instruct  you  that  if  the  pjaintiff 
had  exerted  himself  to  the  utmost  in  resisting  the.efforts  of  the  train  men  to 
expel  him,  and  that  in  overcoming  such  resistance  the  train  men  used  more 
force  and  violence  than  was  necessary  for  the  purpose,  and  without  any  in- 
tention to  commit  unnecessary  injury,  and  that  plaintiff  was  injured  thereby, 
in  such  a  case  the  resistance  offered  by  the  plaintiff  may  be  considered  in  mit- 
igation of  damages.  *  *  *  (20)  If,  under  the  evidence  and  instructions 
of  the  court,  the  jury  find  for  the  plaintiff,  then  in  estimating  the  plaintiff's 
damages,  if  any  are  proved,  you  have  a  right  to  take  into  consideration  the 
personal  injury  inflicted  upon  him,  the  pain  and  suffering  undergone  by  him 
in  consequence  of  his  injuries,  if  any  are  proved,  the  loss  of  time  occasioned 
thereby,  the  reasonable  cost  of  medical  attendance,  and  also  the  permanent 
loss  or  damage,  if  any  is  shown,  arising  from  disability  resulting  to  the  plain- 
tiff from  the  injury  in  question,  rendering  him  less  capable  of  attending  to 
his  business  than  he  would  have  been  if  the  injury  had  not  been  received; 
plaintiff  would  also  be  entitled  to  any  sum  of  money  lost  by  him  as  a  direct 
consequence  of  the  wrongful  acts  complained  of,  if  they  were  wrongful,  and 
any  money  was  so  lost;  and  if  you  further  find  from  the  evidence  that  the  in- 
jury complained  of  was  inflicted  wantonly  or  willfully,  and  that  the  plaintiff 
has  sustained  damages  thereby,  then  the  jury  are  not  limited  in  assessing  the 
damages  to  mere  compensation  for  damages  actually  sustained,  but  you  may 
give  him  a  further  sum  by  way  of  exemplary  or  vindictive  damages,  as  a  pro- 
tection to  the  plaintiff,  and  as  a  salutary  example."  The  railroad  company 
requested  the  following  instruction,  which  was  refused:  "In determining  the 
question  in  this  case,  as  to  whether  the  train  men  on  the  train  from  which 
piainjtiff  was  ejected  used  more  force  or  violence  than  was  necessary  to  be 
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used  in  ejecting  plaintiff  from  such  train,  you  are  to  take  into  consideration 
the  amount  of  resistance  offered  by  plaintiff  to  sucli  ejection,  and  if  you  find 
that  he  resisted  the  attempt  of  the  conductor  to  put  him  off  from  such  train 
with  all  the  force  and  power  he  was  capable  of  using,  then,  and  in  such  a 
case,  you  are  instructed  that  the  law  will  not,  with  a  nicety,  weigh  the  amount 
of  force  necessary  to  be  used  in  overcoming  such  resistance,  and  that  in  such 
case  the  defendant  would  only  be  liable  in  a  case  of  palpable  and  perfectly  ap- 
parent use  of  force  beyond  that  which  was  clearly  necessary  to  be  used  in  over- 
coming the  resistance  offered  by  plaintiff." 

If  Gants  was  a  trespasser  upon  the  train,  the  conductor  had  the  right  to 
eject  him,  and  we  think  the  railroad  company  can  only  be  made  responsible 
for  the  injuries  inflicted  which  were  willful,  wanton,  or  malicious.  In  re- 
fusing to  give  the  instruction  prayed  for,  and  in  giving  to  the  jury  the  twelfth 
instruction,  and  also  the  twentieth,  the  court  made  the  railroad  company  lia- 
ble in  damages  for  all  excessive  force  used  in  overcoming  the  resistance  of 
Gants,  although  such  force  was  used  "without  any  intention  on  the  part  of 
the  conductor,  or  those  assisting  him,  to  commit  injury."  The  first  clauses 
of  the  twentieth  instruction  permitted  Gants  to  recover  for  "the  personal  in« 
juries  inflicted  upon  him,  and  the  suffering  undergone  by  him  in  consequence 
of  his  injuries,"  although  a  part  of  the  injuries  may  have  been  occasioned  in 
overcoming  his  own  unlawful  resistance.  In  Qalbraith  v.  Fleming,  (Mich.) 
27  N.  W.  Hep.  581,  the  court  said:  "The  law  does  not  put  a  premium  upon 
fighting,  and  one  who  voluntarily  enters  into  a  quarrel  will  not  be  afforded 
relief  for  his  own  wrong  in  damages  if  he  come  out  second  best.  While  the 
voluntary  act  on  the  part  of  the  plaintiff  would  not  preclude  the  state  from 
punishing  him,  or  the  defendant  for  a  breach  of  the  peace,  it  nevertheless  pre- 
vents him  from  bringing  a  civil  action  to, recover  compensation  for  injuries 
received  by  his  own  seeking,  and  in  violation  of  law."  In  Taylor  v.  Clen- 
deiiing,  4  Kan.  524,  it  was  held  that  "  where  a  person,  who  was  the  original 
aggressor  in  an  affray,  met  with  too  vigorous  a  defense,  and  sued  for  dam- 
ages on  account  of  the  injuries,  he  could  not  recover  of  his  intended  victim." 
It  has  been  decided  by  this  court,  time  and  again,  that  whenever  it  appears 
that  the  plaintiff's  negligence  or  wrongful  act  had  a  material  effect  in  produc- 
ing the  injury,  or  substantially  contributed  towards  it,  he  is  not  entitled  to 
recover;  and  further,  that  if  a  plaintiff  is  first  in  fault  in  infringing  upon  a 
defendant's  rights,  the  defendant  is  absolved  from  all  but  slight  care,  and  is 
liable  only  for  gross  or  wanton  negligence.  Railway  Co,  v.  Rollins,  5  Kan. 
167;  Railway  Co.  v.  Pointer,  14  Kan.  37.  In  the  latter  case  it  was  said  by 
Bkeweb,  J.:  "Many  considerations,  especially  the  diflSculty  of  correctly  ap- 
portioning the  damages,  and  determining  to  what  extent  the  wrong  of  the  re- 
spective parties  was  instrumental  in  causing  the  injury,  uphold  the  rule,  so 
universally  recognized,  that  where  the  wrong  (the  negligence)  of  both  parties 
contributes  to  the  injury,  the  law  will  not  afford  any  relief."  In  this  case, 
Gants  could  have  remained  upon  the  train  and  gone  to  Florence  by  paying 
the  fare  from  Peabody  to  that  station;  or,  when  the  train  stopped,  he  could 
have  left  the  train  when  requested  to  do  so  by  the  conductor,  in  a  gentlemanly 
manner;  and  it  is  clearly  evident  that  if  he  had  done  either  he  would  not  have 
suffered  any  personal  injuries  at  the  hands  of  the  conductor  or  train  men. 
He  stubbornly  refused  to  pay  the  additional  fare,  and  also  forcibly  resisted 
when  requested  to  leave  the  train.  He  did  all  of  this  after  the  conductor  had 
informed  him  the  train  would  not  stop  at  Peabotly,  and  that  he  must  pay  to 
Florence  or  get  off.  Under  the  rule  established  in  this  state  in  Taylor  v. 
Clendeninff,  so  long  ago  as  1868,  Gants  ought  not  to  recover,  even  if  his  re- 
sistance might  have  been  overcome  with  something  of  less  force  than  the  con- 
ductor and  his  assistants  actually  used,  unless  such  excessive  force  was  will- 
ful, wanton,  or  malicious.  By  resisting  to  the  utmost  of  his  power  and  abil- 
ity. Gants  invited  force;  and  he  ought  not  to  complain  of  the  force  used  if 
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there  was  no  intention  upon  the  part  of  the  conductor  or  his  assistants  to  com- 
mit unnecessary  injury.  On  tlie  other  hand,  if  Gants,  although  a  trespasser 
upon  the  train,  received  injuries  which  were  the  direct  and  necessary  result 
of  wilJful,  wanton,  or  malicious  acts  of  the  conductor  or  those  ;issisting  him, 
he  is  entitled  to  his  damages.  Railroad  Co,  v.  Kelly,  supra.  Counsel  for 
Gants  insist  that  the  decisions  are  that  a  trespasser  can  recover  for  all  inju- 
ries arising  from  tlie  use  of  unnecessary  force,  witliout  regard  to  whether  it 
was  willful,  wanton,  or  malicious,  and  also  insist  that  this  court  has  recog- 
nized this  rule  in  Railway  Co.  v.  Weaver,  16  Kan.  456,  and  Railroad  Co.  v. 
Kesder,  18  Kan.  523.  In  the  Weaver  Case  the  railway  company  was  found 
by  the  jury  to  have  been  the  aggressor  after  the  passenger  had  been  ejected 
and  put  upon  the  ground.  The  expulsion  in  that  case  was  held  to  have  been 
wrongful,  but  as  it  did  not  seem  to  the  court  to  have  been  wanton  or  exces- 
sively cruel,  the  damages  were  deemed  excessive  and  the  judgment  reversed. 
In  the  Kessler  Case  the  court  held  that  in  the  wrongful  expulsion  of  the  pas- 
senger from  the  train,  the  railroad  company  was  guilty  of  such  gross  negli- 
gence as  amounted  to  wantonness;  and  yet,  even  then,  with  much  hesitation 
it  affirmed  a  judgment  of  $820  only.  In  several  of  the  cases  cited  by  counsel, 
where  damages  have  been  allowed  for  unnecessary  force,  the  unnecessary 
force  was  wanton  or  malicious.  In  McKinley  v.  Railroad  Co.,  44  Iowa,  314, 
the  acts  of  the  brakeman,  for  which  the  company  was  held  liable,  were  mali- 
cious and  criminal.  In  Bass  v.  Railway  Co.\  39  Wis.  636,  the  passenger 
peaceably  and  lawfully  entered  a  ladies'  car,  in  which  there  were  many  vacant 
seats,  and,  when  about  to  occupy  one,  was  rudely  and  violently  seized  by  a 
brakeman,  aided  by  a  volunteer,  and  forcibly  thrust  from  the  car.  The  pas- 
senger was  not  first  requested  to  leave  the  car,  or  forbidden  to  enter  it.  In 
that  case  the  assault  was  willful,  wanton,  and  malicious.  In  Jackson  v. 
Railroad  Co.,  47  N.  Y.  274,  the  passenger  tendered  five  cents  for  fare  on  a 
street  car,  and  the  conductor  demanded  six.  This  was  refused.  The  con- 
ductor caught  the  passenger  around  the  waist,  and  stopped  the  car  to  put  him 
out.  The  passenger  refused  to  leave  the  car  and  resisted.  The  conductor 
struck  him  a  blow  on  his  nose,  but  made  no  further  attempt  to  eject  him. 
The  blow  struck  by  the  conductor  was  held  by  the  trial  court  to  have  been  will- 
ful and  malicious;  and  the  case  was  reversed  because  it  was  not  left  to  the 
jury  to  determine  whether  the  act  was  done  without  malice  or  ill  feeling.  In 
Hanson  v.  Railway  Co.,  62  Me.  84,  after  the  passenger  had  cetised  all  resist- 
ance and  was  returning  to  his  seat  with  his  back  to  the  brakeman,  the  latter 
struck  him  several  blows  with  an  iron  poker,  two  feet  long  and  half  an  inch 
in  diameter,  about  the  head  and  shoulders  and  over  the  eye.  Evidently  the 
assault  of  the  brakeman  in  this  case  was  also  willful,  wanton,  and  malicious. 
In  Coleman  v.  Railroad  Co.,  106  Mass.  160,  the  passenger  who  was  ejected 
was  struck  two  or  three  heavy  blows  behind  the  ear,  and  thrown  bodily  upon 
the  platform  of  the  depot.  The  trial  court  in  that  case  instructed  the  jury 
that  the  railroad  company  was  responsible  for  excessive  or  unreasonable  force, 
but  also  stated  to  the  jury  that  the  passenger  "had  no  right  to  resist  the  pro- 
cess of  being  put  out."  In  the  opinion  in  that  case  it  was  said  "that  violence 
on  the  part  of  the  passenger  would  increase  the  violence  necessary  and  proper 
to  be  used  on  the  part  of  the  employes;  and  if  it  contributed  in  any  degree  to 
the  violence  of  his  fall,  or  to  the  aggravation  of  his  disease,  he  cannot  re- 
cover for  the  injuries  he  received.  The  burden  was  on  him  to  prove  that  his 
own  illegal  acts  did  not  in  any  degree  contribute  to  the  alleged  injury,  but 
that  it  was  wholly  caused  by  the  wrongful  acts  of  the  railroad  company's 
servants."  This  language  plainly  implies  that  the  unnecessary  force  miL«it  be 
wanton  or  malicious.  We  think  a  critical  examination  of  the  decisions  wiL* 
demonstrate  the  general  rule  to  be  that,  where  parties  are  permitted  to  re- 
cover solely  on  account  of  injuries  inflicted  by  unnecessary  force  or  exces- 
sive violence,  the  facts  in  the  cases  disclose  that  the  force  or  violence  used 
was  willful,  wanton,  or  malicious;  and  that  in  most  of  the  cases  "unneces* 
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sary  force''  or  "excessive  violence"  was  used  as  synonymous  or  tantamount 
to  wanton  or  malicious  force.  But  counsel  insist  that  the  excessive  force 
used  in  this  case  was  willful  and  wanton,  and  therefore  the  judgment  should 
not  be  disturbed.  We  cannot  assent  to  this.  Under  the  instructions  the 
jury  were  not  authorized  to  separate  the  force  used  in  overcoming  obstinate 
and  forcible  resistance  with  no  intention  to  commit  injury,  from  the  force 
that  was  used  willfully,  wantonly,  or  maliciously,  if  any  such  force  was  used. 
Even  if  Gants  was  upon  the  train  under  the  direction  of  the  ticket  agent,  and 
without  fault  on  his  part,  as  before  remarked  he  should  have  paid  the  extra 
fare  to  Florence,  as  he  was  able  to  do,  or  left  the  train  when  it  stopped.  For  the 
mistake  of  the  ticket  agent,  or  the  wrong  of  the  railroad  company,  if  any,  he 
had  ample  remedy:  Manvfacturing  Cq,  v.  Boyce,  36  Kan.  350,  13  Pac.  Rep. 
609. 

As  a  new  trial  must  be  ordered  we  will  dispose  of  the  minor  alleged  errors: 
There  was  evidence  on  the  part  of  the  railroad  company  that,  prior  to  his  re- 
moval from  the  train,  Gants  used  vile,  obscene,  and  profane  language.  Gants 
introduced  two  witnesses  to  show  that  he  was  not  in  the  habit  of  using  ob- 
scene or  profane  language.  One  of  the  witnesses  testified  that  he  had  known 
Gants  over  a  year,  and  that  he  never  heard  him  "use  half  a  dozen  oaths  in  his 
life."  Another  witness  testified  that  he  never  heard  him  "use obscene  lan- 
guage in  public,  but  that  he  might  have  heard  him  make  use  of  an  oath  some- 
time, but  not  frequently."  We  do  not  think  the  answers  of  the  witnesses 
very  material,  or  as  tending  to  prove  much.  Whether  Gants  had  a  great  pro- 
pensity to  use  obscene  language  is  not  important.  If  such  evidence  was  per- 
mitted, it  would  present  a  collateral  issue,  and  we  do  not  think,  under  the  au- 
thorities, that  this  evidence  in  this  kind  of  a  case  is  competent.  Thompson 
v.  Bowie,  4  Wall.  463;  Com.  v.  KennoUt  130  Mass.  39.  Also,  the  question 
permitted  to  be  asked,  upon  cross-examination  of  one  of  the  witnesses,  as  to 
the  number  of  saloons  in  Las  Animas  and  La  Junta,  Colorado,  was  wholly 
improper  because  it  did  not  tend  to  rebut,  impeach,  modify,  or  explain  any  of 
his  testimony.  Again,  we  do  not  think  that  the  evidence  of  what  the  con- 
ductor of  the  Wichita  train  told  Gants  was  admissible.  If  it  Were  true,  it 
was  not  sufficient  ground  for  Gants  to  refuse  to  pay  his  fare  to  Florence,  or 
to  resist  removal  from  the  train.  A  conductor  in  the  line  of  his  duty  in  col- 
lecting fare,  taking  up  tickets,  and  in  giving  information  to  the  passengers 
on  his  train,  represents  the  company  as  to  the  running  and  operation  of  his 
own  train,  but  in  this  case  the  Wichita  train  stopped  at  Newton,  and  Gants 
had  to  change  cars  at  that  place  in  order  to  go  to  Peabody.  In  the  case  of 
Railroad  Co,  v.  Gilbert^  2  Amer.  &  Eng.  R.  Gas.  230,  cited,  the  conductor 
instructed  the  passenger  to  keep  her  seat  upon  his  train,  although  she  had  a 
ticket  for  a  train  that  branched  off  in  another  direction.  The  court  there  very 
properly  held  that  the  answer  of  the  conductor  was  equivalent  to  saying  she 
was  on  the  right  train,  and  held  the  railroad  company  responsible  in  damages, 
but  did  not  intimate  that  she  could  have  increased  her  damages  by  refusing 
to  leave  the  train  when  ordered.  There  was  some  evidence  tending  to  show 
that  Gants  was  removed  from  the  train  with  the  assistance  of  one  or  two  pas- 
sengers; and  it  is  claimed  on  the  part  of  the  railroad  company  that  the  com- 
pany is  not  responsible  for  their  acts  unless  they  were  requested  by  the  con- 
ductor to  assist.  It  was  not  necessary  that  the  conductor  should  have  given 
express  directions  to  all  concerned  in  thd  ejection,  but  if  any  passenger  aided 
the  conductor  or  the  train  men,  with  his  permission  and  sanction,  a  jury 
might  infer  an  employment.  If,  on  the  other  hand,  the  passengers  were  mere 
interlopers,  and  the  conductor  had  no  opportunity  to  interfere  with  their  ac- 
tions, it  would  not  be  fair  that  the  railroad  company  should  be  held  responsi- 
ble for  their  acts. 

The  judgment  of  the  district  court  will  be  reversed  and  the  cause  remanded 
for  a  new  trial. 

All  the  justices  concurring. 
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m  Cal.  256) 

In  re  Rety's  Estate.    (No.  12,331.) 

(Supreme  Court  of  California.    March  16, 1888.) 

WiLii— Contest— Attornet'8  Fbb— Discretion  of  Court. 

The  appointment  of  an  attorney  for  absent  heirs  in  the  contest  of  a  wiU,  and  the 
allowance  to  him  of  a  fee,  to  be  paid  by  the  estate,  are  matters  entirely  within  the 
discretion  of  the  probate  court ;  ^and  if  such  allowance  be  improvident  or  indiscreet, 
the  court  may  vacate  it  at  the  suggestion  of  any  one,  or  upon  its  own  motion. 

Department  2.    Appeal  from  superior  court,  Marin  county;  E.  B.  Mahok. 
Judge. 
M.  C.  Baum,  pro  se,    H,  Wilkins  and  J.  M,  Chretien,  for  respondents. 

McFarland»  J.  At  the  hearing  of  thq  petition  for  the  probate  of  the  will 
of  the  deceased,  the  appellant,  M.  C.  Baum,  appeared  and  contested  the  same 
for  certiiin  absent  heirs.  So  far  as  we  can  learn  from  the  very  meager  record 
this  contest  took  place  in  August,  1886.  He  was  not  appointed  by  the  court 
to  represent  said  heirs  at  the  hearing  of  the  petition  for  the  probate  of  the  will, 
and  it  seems  that  he  had  no  authority  from  said  heirs  to  appear  for  them.  Aft< 
erwards,  on  April  11,  1887,  when,  for  aught  that  appears,  the  contest  had 
been  determined,  the  court  made  an  order  ^^nunapro  tunc  as  of  the  2d  day 
of  August,  1886,''  appointing  appellant  attorney  for  said  absent  heird;  and  on 
May  3, 1887,  the  court  made  another  order  directing  the  executors  of  the  es- 
tate to  pay  said  appellant  ^00,  "as  such  attorney,  and  under  order  of  coui*t, 
nunc  pro  tunc  as  of  August  2,  1886."  On  June  6,  1887,  on  motion  of  the 
residuary  legatee,  and  upon  notice  to  appellant  and  the  executors,  the  court 
made  an  order  vacating  and  setting  aside  both  of  said  orders  al)ove  mentioned. 
From  this  order  appellant  appeals,  and  also  from  an  order  overruling  cei-tain 
objections  to  the  appearance  of  the  said  legatee. 

Waiving  the  questions  whether  or  not  the  order  appealed  from  was  an  ap- 
pealable order,  and  whether  or  not  there  was  power  in  the  court  to  make  the 
nunc  pro  tunc  order  at  all,  and  whether  or  not  the  residuary  legatee  could 
rightfully  appear  and  make  the  motion  to  vacate,  still  we  think  that  the  ap- 
pointment of  an  attorney  for  absent  heirs,  and  the  allowance  to  him  of  a  fee, 
are  matters  entirely  within  the  discretion  of  the  probate  court,  and  that  if  such 
allowance  be  improvident  or  indiscreet,  the  court  may  vacate  it,  at  the  sug- 
gestion of  any  one,  or  upon  its  own  motion.    Orders  affirmed. 

We  concur:    Thobnton,  J.;  Sharpstbin,  J. 


(75  Cal.  117) 

Heelbkon  et  al. «.  Last  Chance  Water  Bitch  Co.    (No.  11,891.) 
(Supreme  Court  of  California.    February  15, 1888.) 

1.  Limitation  of  Actions— Advbbsb  IJsbb— Leased  Premises. 

In  an  action  brought  by  the  lessees  to  restrain  defendant  from  diverting  water 
from  a  natural  water-course  Which  flowed  over  the  leased  land,  the  defense  was  ad- 
verse nser  of  the  water  diverted  for  more  than  five  years  prior  to  the  commence- 
ment  of  the  suit,  and  the  statute  of  limitations.  Meld,  that  even  if  it  were  the  law 
that  the  lessor  could  not  bring  such  suit  while  the  land  was  in  possession  of  the 
lessees,  yet  if,  after  the  adverse  user  had  commenced,  the  term  of  the  lease  had  ex- 
pired, thus  giving  the  lessor  the  right  of  possession,  he  could  not  continue  to  make 
new  leases,  and  thus  indefinitely  postpone  the  running  of  the  statute  of  limitations. 

2.  Same— Failubb  or  Lessor  to  Sub— Lessee  auk>  Barrbd. 

The  land  was  all  the  time  in  the  possession  of  lessees.  Held  that,  under  Civil 
Code  Cal.  %  826,  which  provides  that  **a  person  having  an  estate  in  fee,  in  remainder, 
or  reversion,  may  maintain  an  action  for  any  injury  done  to  the  inheritance,  not- 
withstanding an  intervening  estate  for  life  or  years, "  the  lessor  oould  have  main- 
tained an  action  against  defendant  for  the  alleged  diversion  at  any  time  within  five 
vears  after  it  commenced,  and  not  having  done  so,  he  and  the  plaintifCs,  lessees,  were 
barred,  and  defendant  acquired  title  by  adverse  user. 
V.  17p.no.  2 — 6 
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In  bank.  Appeal  from  superior  court,  Tulare  county;  William  W.  Gross* 
Judge. 

McAllister  &  Bergin,  D.  8,  Terry,  and  Broum  &  Daggett,  for  appellants. 
Bronson  &  Wells,  Atwell  &  Bradley,  and  WtllSy  Van  Dyke  &  Lee,  for  respond- 
ents. 

McParland,  J.  This  is  an  action  to  restrain  defendant  (a  corporation) 
from  diverting  water  from  a  natural  water-course  called  "King's  River,"  and 
for  damages  for  past  diversion.  The  court  below,  sitting  without  a  jury,  gave 
judgment  for  defendant,  and  from  the  judgment,  and  an  order  denying  a  new 
trial,  the  plaintiffs  appeal.  The  plaintiffs,  who  are  August  Heilbron,  Adolph 
Heilbron,  S.  Clayburgh,  and  S.  0.  Lillis,  aver  In  their  complaint  that  they  "are 
now,  and  tliey  and  their  predecessors  and  grantors  for  more  than  five  years 
last  past  have  been,  the  owners  and  in  lawful  possession  of"  a  large  tract  of 
land  in  Fresno  and  Tulare  counties,  in  this  state,  called  the  "Rancho  Laguna 
de  Tache."  The  facts  about  their  title  and  possession,  as  proven  and  found 
by  the  court,  are  these:  On  and  prior  to  September  23,  1868,  the  title  in  fee 
to  the  said  rancho  was  in  Jeremiah  Clarke,  to  whom  it  had  come  by  mesne  con- 
veyances from  Manuel  Castro,  to  whom  before  that  time  it  had  been  patented 
by  the  United  States  government.  On  said  September  23,  1868,  said  Clarke 
leased  the  rancho  to  Edwin  St.  John  for  a  term  of  10  years  from  and  after 
November  1, 1868.  St.  John  took  possession  under  the  lease,  and  so  held  pos- 
session until  the  10th  day  of  September,  1874,  on  which  day,  with  consent  of 
Clarke,  he  transferred  his  unexpired  leasehold  to  the  plaintiffs  herein,  who 
then  entered  and  have  been  in  possession  continuously  until  the  commence- 
ment of  this  action,  which  was  October  12,  1883.  On  April  24,  1877.  Clarke 
made  a  contract  with  plaintiffs  by  which  the  term  of  the  lease  to  St.  John  was 
extended  for  the  further  period  of  six  years,  ending  November  1,  1884,  and 
plaintiffs  were  given  the  privilege  of  buying  a  part  of  the  land  at  a  specified 
price.  On  May  1, 1880,  Clarke  made  another  contract  with  plaintiffs,  by  which 
he  leased  said  rancho  to  plaintiffs  for  the  term  of  10  years  from  said  May  lst> 
with  the  privilege  of  buying  the  whole  of  the  land,  and  canceled  the  contract 
and  lease  of  Aprir24, 1877.  And  since  May  1, 1880,  plaintiff's  possession  has 
been  under  the  said  contract  made  that  day.  Clarke  is  still  the  owner  in  fee 
of  the  land.  He  is  not  a  party  to  this  action.  Along  this  land,  and  forming 
a  boundary  of  it  for  many  miles,  there  is  a  natural  wati^r-course,  called  "King*s 
River."  The  defendant,  by  means  of  a  dam  and  ditch,  has  diverted  a  large 
amount  of  the  water  of  this  river  and  carried  it  away  from  said  land,  and  con- 
tinues to  so  divert  and  carry  it.  Plaintiffs  bring  this  action  to  restrain  such 
diversion,  and  for  damages,  basing  their  cause  of  action  upon  the  right  of  a 
riparian  owner  to  have  a  natural  stream  continue  to  flow  as  by  nature  it  is 
wont  to  flow,  over,  through,  or  along  his  land.  Defendant  contends  that,  by 
an  adverse  user  for  a  period  of  more  than  five  years  before  the  commencement 
of  the  action,  it  has  acquired  the  right  to  have  the  water  continue  to  flow  in 
its  ditch,  and  pleads  the  statute  of  limitations.  The  court  below  finds  that  in 
1874 defendant  constructed  the  ditch  through  which  the  diversion  complained 
of  is  accomplished,  and  that  in  that  year  it  turned  the  water  of  said  stream  to 
the  extent  of  a  cerfcnn  number  of  inches  into  said  ditch,  and  has  ever  since 
continuously  used  and  diverted  that  amount  of  water,  and  no  more,  claiming 
the  right  to  do  so;  "and  that  said  use  and  diversion  by  defendant  wiis  actual 
and  continuous,  open,  peaceful,  notorious,  and  known  to  plaintiffs,  and  ad- 
verse to  them  for  a  period  of  more  than  five  years  immediately  preceding  the 
commencement  of  this  action."  And  there  is  clearly  evidence  sutticient  to 
support  this  finding.  Plaintiffs  contend,  however,  (and  this  contention  raises 
the  main  issue  in  the  case,)  that  during  the  lease  to  St.  John,  the  land  being 
in  possession  of  tenants,  the  landlord  or  reversioner,  Clarke,  could  not  have 
maintained  an  action  for  the  diversion  of  the  water;  and  that  therefore  the 
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statute  of  limitations  did  not  begin  to  run  against  him  during  the  tenancy. 
And  they  invoke  the  doctrine  that  title  by  prescription  is  based  upon  the  fic- 
tion of  a  lost  grant;  that  no  grant  can  be  presumed  as  against  the  reversioner, 
because  he  has  no  means  of  resisting  the  adverse  user;  and  that^a  tenant  for 
years  can  make  no  grant  longer  in  duration  than  his  term. 

It  is  not  entirely  clear  how  this  proposition,  if  tenable,  could  be  made  avail- 
able upon  the  facts  in  tliis  case.  If  the  principle  contended  for  were  correct, 
still  if  after  the  adverse  user  had  commenced  the  term  of  lease  had  expired, 
thus  giving  the  landlord  the  right  to  the  possession,  he  could  not  continue  to 
make  new  leases,  and  thus  indefinitely  postpone  the  running  of  the  statute  of 
limitations.  The  theory  of  appellants  is  that  as  the  first  lease  to  St.  John  did 
not  expire  until  November  1,  1878,  and  the  complaint  was  filed  October  12, 
1883,  therefore,  the  action — according  to  their  contention — was  commenced  in 
time.  But  in  April,  1877,  while  tlie  adverse  user  was  in  full  force,  Clarke,  by 
written  contract,  extended  the  lease  for  six  years;  thus  putting  it  out  of  his 
power,  according  to  the  principle  asserted,  to  sue  at  the  end  of  the  first  lease. 
And  by  contracts  and  leases  overlapping  each  other,  Clarke  has,  by  the  rule 
contended  for,  disabled  himself  indefinitely  from  bringing  an  action  for  the 
alleged  diversion  of  the  water.  "We  mention  these  difiicujties  in  appellants' 
way  because  they  are  obvious;  but,  as  counsel  for  respondent  have  not  very 
strenuously  insisted  upon  them,  we  will  examine  the  case  as  though  the  only 
question  presented  were:  Can  the  owner  in  fee  of  land,  having  leased  it,  and 
while  it  is  in  the  possession  of  the  tenant  for  years,  maintain  an  action  against 
a  third  party  for  the  diversion  of  water  from  a  natural  stream  running  through 
the  land?  Section  826  of  the  Civil  Code  provides  that  "a  person  having  an 
estate  in  fee  in  remainder,  or  reversion,  may  maintain  an  action  for  any  injury 
done  to  the  inheritance,  notwithstanding  an  intervening  estate  for  life,  or 
years. "  And  it  seems  clear  upon  principle  and  authority  that  the  diversion  of 
natural  water  from  land  is  "an  injury  done  to  the  inheritance."  The  flow  of 
natural  water  over  land  is  a  continuous  source  of  fertility  and  benefit,  and  its 
withdrawal  is  followed  by  consequences  which  are  perpetually  injurious  to  the 
freehold.  This  is  strikingly  illustrated  by  the  avermeilts  in  the  complaint  in 
this  case,  "that  the  waters  of  said  King's  river  have  hitherto  been  accustomed 
to  overflow, — seep  through  and  moisten  the  lands  of  said  rancho;  whereby  the 
fertility  of  said  lands  was  greatly  increased,  and  a  large  and  valuable  quantity 
of  natural  grass  was  produced  upon  said  lands;"  and  that,  by  reason  of  the 
diversion  of  the  water  by  defendant,  "said  lands  have  failed  to  produce  their 
accustomed  crops  of  natural  grass. "  The  flow  of  the  water  of  a  stream,  whether 
it  overflow  the  banks  or  not,  naturally  irrigates  and  moistens  the  ground  to  a 
great  and  unknown  extent,  and  thus  stimulates  vegetation;  and  the  growth 
and  decay  of  vegetation  add,  not  only  to  the  fertility,  but  to  the  very  substance 
and  quantity  of  the  soil.  It  is  not  true,  therefore,  as  claimed  by  appellants, 
that  the  water  of  a  natural  stream  may  be  taken  away  from  land  for  a  great 
number  of  years,  and  then  turned  back,  without  any  permanent  injury  to  the 
land.  Jiloreover,  according  to  the  riparian  doctrine  (upon  which  appellants 
rely  in  this  case)  "the  right  to  the  flow  of  water  is  inseparably  annexed  to  the 
soil,  and  passes  with  it,  not  as  ah  easement  or  appurtenant,  but  as  a  parcel." 
Lux  v.  Haggin,  69  Cal.  390,  10  Pac.  Rep.  674,  and  cases  there  cited.  In 
Cary  v.  Daniels,  5  Mete.  238,  the  court  say  that  the  right  to  the  use  of  water 
flowing  over  land  is  undoubtedly  identified  with  the  realty,  and  is  a  real  and 
corporeal  hereditament.  And  consequently  it  has  been  repeatedly  held  that  a 
reversioner  may  maintain  an  action  for  interference  with  natural  water,  al- 
though the  land  be  in  the  actual  possession  of  a  tenant  for  years.  In  sec- 
tion 378  of  Gould  on  Waters  it  is  said  that  "the  reversioner  may  sue  for  any 
wrongful  interference  with  the  future  enjoyment  of  property.  This  includes 
all  acts  directly  injuring  his  freehold,  and  all  adverse  uses  tending  to  establish 
easements  or  to  abridge  his  rights."    And  at  section  379  the  learned  author 
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says:  "In  America  it  has  been  held  that  the  freehold  is  injured  by  causing 
water  to  flow  back  upon  the  plaintiff's  land,  or  into  his  race,  or  by  the  obstruc- 
tion of  his  mill  by  backwater;  or  again  by  withholding  water  from  his  mill,  or 
by  diverting  a  natural  water-course  from  his  land,  or  by  polluting  the  stream ; 
and  that  the  reversioner  may  recover  for  such  injuries."  In  Hart  v.  Evans, 
8  Pa.  St.  14,  it  was  held  that  "the  water-course  was  a  permanent  advant^e 
to  the  inheritance,  and  taking  it  away  was  an  injury  to  the  inheritance,  for 
which  an  action  would  lie;"  and  that  "the  gist  of  the  action  for  diverting  a 
water-course  is  the  diversion,  which,  in  whatever  way  it  is  done,  is  an  injury 
both  to  the  freehold  and  the  possession. "  It  seems  clear,  therefore,  that  Clarke 
might  have  maintained  an  action  against  the  defendant  for  the  alleged  diver- 
sion at  any  time  after  it  commenced  in  1874,  and  within  the  statutory  period 
of  limitation,  ( whether  that  period  be  four  or  five  years,)  and  that,  not  having 
done  so  until  nearly  nine  years  afterwards,  he  and  the  plaintiffs  were  barred, 
and  defendant  acquired  title  by  adverse  user.  And  this  is  so  without  consider- 
ing section  738,  Code  Civil  Proc,  which  provides  that  "an  action  may  be  brought 
by  any  person  against  another  who  claims  an  estate  or  interest  in  real  property 
adverse  to  him,  for  the  purpose  of  determining  suoh  adverse  claim;"  and  with- 
out regard  to  the  contention  of  respondents  that  the  statute  of  limitations  cuts 
off  the  remedies  off  all  persons  whom  it  does  not  expressly  except.  The  point 
that  respondents  are  not  found  to  "have  paid  all  the  taxes,  state,  county,  or 
municipal,  which  have  been  levied  and  assessed  upon  said  land,"  (section  325, 
subsec.  2,  Code  Civil  Proc.,)  is  sufficiently  aaswered  by  the  fact  that  it  does  not 
appear  that  any  taxes  were  ever  levied  or  assessed  upon  the  ditch  and  water- 
right  In  question  to  defendant,  or  to  any  person  or  persons,  known  or  unknown. 
Judgment  and  order  affirmed. 

We  concur:  Searls,  C.  J.;  Thornton,  J.;  Sharpstein,  J.;  McKins- 
TRY,  J. 

Paterson,  J.  I  dissent.  The  findings  respecting  adverse  use  are  con- 
tradictory; there  can  be  no  adverse  use  to  set  the  statute  in  motion  where  the 
use  is  by  consent. 

The  description  of  the  quantity,  viz.,  "14,400  cubic  inches  per  second  under 
a  4-inch  pressure  of  the  waters  of  said  river,"  is  uncertain.  If  it  means  "14,- 
400  cubic  inches  per  second,"  or  "14,400  inches  under  a  4-inch  pressure,"  it  is 
not  supported  by  the  evidence. 


Heilbron  et  al.  v.  Emigrant  Ditch  Co.    (Ko.  11,468.) 
{Supreme  C(mrt  of  Calif omicu    Februsiy  15, 1888.) 
In  bank.    Appeal  from  superior  court,  Tulare  county;  William  W.  Cross, 
Judge. 

D,  8.  Teiry  and  Brown  <&  Daggett,  for  appellant.  Tupper  d:  Tupper,  for 
respondents. 

Per  Curiam.  The  points  in  this  case  are  so  nearly  identical  with  those 
passed  on  in  the  ctise  of  Heilbron  v.  Ditch  Co,,  ante,  65,  (No.  11,891,)  that 
aifother  opinion  on  those  points  is  unnecessary.  On  the  authority,  therefore, 
of  the  last-named  case,  the  judgment  and  order  are  affirmed. 
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Heilbron  et  aL  v.  People's  Ditch  Co.    (No.  11,393.) 
iSv^eme  Cawrt  of  California.    February  16, 1888.) 
In  bank.    Appeal  from  superior  court,  Tulare  county;  Welliam  W.  Cboss^ 
Judge. 

Brown  d:  Daggett  and  D.  8.  Terry,  for  appellants.     Wells,  Van  Dyke  dk 
Lee  and  Atwell  i  Bradley,  for  respondents. 

Per  Curiam.     Upon  the  authority  of  Heilhron  v.  Ditch  Co.,  ante^  85, 
(No.  11,391,)  the  judgment  and  order  are  affirmed. 


Lower  King's  Biver  Water  Ditch  Co.  c.  Heilbron  et  oZ.  (No.  11,443.) 
(Supreme  Court  of  California.    February  15, 1888.) 

In  bank.  Appeal  from  superior  court,  Tulare  county ;  William  W.  Cross, 
Judge. 

Brown  <£•  Daggett  and  2>.  8.  Teny,  for  appellants.  Bronson  <fc  Wells,  At- 
toell  i&  Bradley,  aud  Wells,  Van  Dyke  &  Lee,  for  respondents. 

Per  Curiam.  Upon  the  authority  of  ffeilhron  v.  THtch  Co.,  ante^  65, 
(No.  11,391,)  the  judgment  and  order  are  affirmed. 


(75  Cal.  250) 

QuiNLAN  tj.  Noble.    (No.  12,113*) 
{Supreme  Court  of  California.    March  14, 1888.) 

Eabxhxnt—Pubohabeb  Tak«8  Sxtbjxct  to. 

The  owner  of  a  tract  of  land  through  which  a  water-ditch  had  been  dug,  divided 
the  tract,  and  conveyed  the  same  to  different  grantees,  one  of  whom  obstructed  the 
ditch,  so  as  to  cut  off  the  supply  of  water  to  the  other's  land.  Held^  that  he  took 
subject  to  the  easement,  and  oonld  not  obstruct  it. 

In  bank.  Appeal  from  superior  court.  Fresno  connty;  J.  B.  Campbell, 
Judge. 

Action  by  Michael  Quinlan  against  George  A.  Noble  to  remove  an  obstruc- 
tion in  a  water-ditch.    Judgment  for  plaintiff,  and  defendant  appeals. 

Ward  <fe  Qrady  and  Stuart  S,  Wright,  for  appellant.  R.  B.  Terry,  (JT.  8. 
Dixon,  of  counsel,)  for  respondent. 

MoFarlakd,  J.  This  is  an  action  to  remove  an  obstruction  in  a  water- 
ditch.  The  verdict  and  judgment  were  for  plaintiff,  and  defendant  appeals. 
At  the  close  of  plain  tiff  *s  evidence  defendant  moved  for  a  nonsuit,  which  was 
denied.  It  does  not  appear  that  any  evidence  was  offered  by  defendant,  and 
the  verdict  went  for  plaintiff.  Appellant's  argument  is  addressed  mainly  to 
the  point  that  the  court  erred  in  denying  the  nonsuit. 

The  evidence  was  sufficient  to  warrant  the  court  and  jury  in  finding  the 
following  facts:  At  the  commencement  of  the  action,  June  1, 1886,  plaintiff 
was  the  owner  of  a  certain  tract  of  land  called  "Lot  No.  10,"  and  defendant 
was  the  owner  of  a  tract  of  land  adjoining  said  lot  10.  On  the  18th  day  of 
May,  1873,  William  S.  Ctiapman  was  the  owner  in  fee  of  both  these  tracts, 
and  continued  to  be  the  owner  thereof  until  he  disposed  of  them  as  herein- 
after mentioned.  In  November,  1875,  he  made  a  written  contract  with  one 
F.  A.  Pierce  for  the  conveyance  to  the  latter  of  said  lot  10,  and  put  Pierce  in 
possession.  In  May,  1878,  Pierce  assigned  and  conveyed  all  his  title  and  in- 
terest in  the  contract  and  land  to  D.  W.  Shepard;  and  in  March.  1879,  Shep- 
ard,  in  like  manner,  assigned  and  conveyed  to  Julia  A.  Fink  Smith  (widow.) 
In  January,  1881,  Chapman  conveyed  said  lot  10  to  said  Mrs.  Smith  and  T. 
C.  White  in  fee-simple,  in  pursuance  of  the  said  contract  with  said  Pierce. 
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Afterwards,  through  mesne  conveyance,  the  title  to  said  lot  10  was  vested  in 
plaintiff  on  September  1,  1885.  The  said  adjoining  tract,  owned  by  defend- 
ant, was  conveyed  by  said  Chapman  to  the  Banlc  of  California  on  the  20th  of 
April,  1879;  and,  through  mesne  conveyances,  the  title  to  it  vested  in  defend- 
ant in  December,  1882.  As  early  as  1877  Chapman,  while  he  owned  both 
tracts,  built  a  ditch  across  the  tract  now  owned  by  defendant,  to  said  lot  10, 
for  the  purpose  of  irrigating  the  latter;  and  from  1877  until  after  the  convey- 
ance of  lot  10  to  plaintiff  in  September,  1885,  there  has  continuously  been  a 
ditch  across  the  tract  owned  by  defendant  to  lot  10,  and  used  by  the  owners 
of  the  latter  for  its  irrigation,  although  the  course  of  the  ditch  over  defend- 
ant's tract  was  at  one  time  changed  by  the  owners  of  said  tract  from  what 
was  called  "Ditch  No,  1"  to  "Ditch  No.  2."  It  was  there  when  plaintiff  pur- 
chased lot  10,  in  September,  1885,  but  was  obstructed  shortly  afterwards  by 
defendant. 

Taking  these  to  be  the  facts,  we  think  that  the  judgment  of  the  court  below 
was  right,  and  that  without  reference  to  the  question  of  adverse  user.  While 
Chapman  owned  all  the  land  there  probably  could  have  been  no  relation  of 
dominant  and  servient  tenement  between  the  tracts,  but  when  he  severed 
them  by  sale  and  conveyance,  the  grantee  of  each  took  it  in  the  form  which 
it  assumed  when  he  acquired  it.  This  was  held  to  be  the  law  in  Ca9)e  v. 
Crafts i  53  Cal.  139.  In  that  case  Mr.  Justice  McKinstry,  delivering  the 
opinion  of  the  court,  quotes  approvingly  the  language  of  Denio,  J.,  in  Lamp- 
man  v.  Milks,  21  N.  Y.  505,  {is  follows:  "The  rule  of  the  common  law  on 
this  subject  is  well  settled.  The  principle  is  that  where  the  owner  of  two 
tenements  sells  one  of  them,  or  the  owner  of  an  entire  estate  sells  a  portion 
of  it,  the  purchaser  takes  the  tenement  or  portion  sold  with  all  the  benefits 
and  burdens  that  appear  at  the  time  of  sale  to  belong  to  it,  as  between  it  and 
the  property  which  the  vendor  retains.  *  *  *  No  easement  exists  so  long 
as  the  unity  of  possession  remains,  because  the  owner  of  the  whole  may  at 
any  time  rearrange  the  quality  of  the  several  servitudes;  but  upon  severance 
by  the  sale  of  a  part,  the  right  of  the  owner  to  redistribute  ceases,  and  ease- 
ments or  servitudes  are  created  corresponding  to  the  benefits  or  burdens  ex- 
isting at  the  time  of  sale. " 

Judgment  and  order  denying  a  new.  trial  affirmed. 

We  concur:  Searls,  C.  J. ;  McKinstry,  J.;  Sharpstein,  J.;  Paterson, 
J. ;  Thornton,  J, 


(75  Cal.  284) 

Pharis  tJ.  MuLDooN.    (No.  12,208.) 

{Supreme  Court  of  California.    March  20, 1888.) 

Mutes  ant)  Minino — Relocation— What  Constitutes. 

Rev.  St.  U.  S.  §  2824,  provides,  upon  failure  of  a  locator  to  expend  $100  each  year 
on  his  mining  claim,  the  same  shall  be  open  to  relocation,  unless  the  original  locator 
resume  work  thereon  before  such  relocation.  Defendant's  claim  became,  under 
that  statute,  open  to  relocation  January  1, 1886,  and  at  1  a.  m.  plaintiff  posted  his 
notice.  He  did  not,  however,  mark  out  his  boundaries  until  Januarv  5tii,  and  de- 
fendant, on  January  1st,  at  the  usual  hour  in  the  morning,  resumed  labor,  did  work 
to  the  amount  of  $10  up  to  January  5th,  and  $300  during  that  year.  Heldt  plaintiff's 
proceedings,  not  amounting  to  location  before  work  was  resumed,  conferred  no  right 
upon  him. 

Commissioners'  decision.  Department  2.  Appeal  from  superior  court* 
Amador  county;  C.  B.  Armstrong,  Judge, 

Defendant,  E.  Muldoon,  on  July  14, 1884,  located  the  claim  in  controversy, 
but  during  the  year  of  1885  expended  thereon  no  more  than  $60.  Plaintiff, 
Alfred  Pharis,  claiming  under  a  relocation,  on  Janujiry  1,  1886,  brought  this 
action  to  quiet  title.  Judgment  was  entered  for  defendant,  and  plaintiff  ap« 
peals. 
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Curtis  H.  Lindley  and  2>.  B.  8pagnoU,  for  appellant.  Eaton  <ft  RtLst,  for 
respondent. 

FooTE,  C.  Action  to  quiet  title  to  a  mining  claim.  It  is  found  by  the 
court,  and  assumed  by  counsel  upon  both  sides,  that  the  claim  of  the  defend- 
ant was  not  open  to  relocation  until  January  1,  1886.  At  1  o'clock  a.  m.  of 
that  day  plaintiff  posted  his  notice,  but  did  not  mark  out  his  boundaries  until 
January  5th.  In  the  mean  time,  that  is  to  say,  at  the  usual  hour  of  com- 
mencing work  of  that  kind,  on  the  1st  day  of  January,  1886,  the  defendant 
resumed  labor  on  his  claim,  did  $10  worth  of  work  on  it  up  to  the  5th  of  Jan- 
uary, 1886,  and  afterwards,  during  that  year,  performed  labor  upon  it  to  the 
amount  of  $200  more.  The  marking  of  boundaries  is  a  necessary  part  of  the 
location,  {Newbill  v.  Thurston,  65  Cal.  419,  4  Pac.  Eep.  409,)  and  this  was 
not  done  until  January  5,  1886.  The  defendant  had  resumed  work  "after 
failure  and  before  location."  This  being  the  case,  the  plaintiff's  proceedings 
conferred  no  right  upon  him,  {Mining  Co.  v.  Beferrari^  62  Cal.  163,)  even  if 
we  concede,  what  we  are  not  prepared  to  admit,  that  an  entry  by  stealth  at  1 
o'clock  in  the  morning  is  within  the  contemplation  of  the  act  of  congress  (sec- 
tion 2324,  Rev.  St.  U.  S.)  The  other  points  made  require  no  special  notice.  It 
results  that  the  judgment  should  be  affirmed. 

We  concur:    Belcher,  C.  G.  ;  Hayne,  C. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  afhrmed. 


(75  Cal.  282) 

Schumacher  ©.  Connolly,  Sheriff.    (9,711.) 
{Supreme  Court  of  CaWomia.    March  20, 1888.) 

ATTAcnmcwT— Wrongful— Damages— Evidence. 

Judgment  for  $300  damages  for  wrongful  attachment  sustained,  the  evidence  be- 
ing conflicting  as  to  the  value  of  the  property  attached. 

Commissioners' decision.  Department  2.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  James  G.  Maguire,  Judge. 

Action  for  damages  for  wrongful  seizure  of  property  under  writ  of  attach- 
ment against  a  third  party,  brought  by  Frederick  Schumacher  against  Patrick 
Connolly,  Sheriff.    Judgment  for  plaintiff,  and  defendant  appeals. 

Geo.  A.  Knight,  for  appellant.    Heni^  Eickhoff,  for  respondent. 

FooTE,  C.  This  was  an  action  for  damages  against  Connolly,  as  sheriff, 
for  the  alleged  wrongful  seizure  of  the  plaintiff's  property,  under  writ  of  at- 
tachment against  one  R.  White.  The  cause  was  tried  by  a  jury.  The  plain- 
tiff had  a  verdict  for  $600.  A  motion  for  a  new  trial  was  duly  made,  and  the 
court  below  ordered  "that  said  motion  be  granted,  unless  the  plaintiff  shall 
consent  in  writing  to  a  reduction  of  the  judgment  herein  from  the  sum  of  six 
hundred  dollars  to  the  sum  of  three  hundred  dollars,  in  which  case  the  judg- 
ment will  be  modified  accordingly,  and  the  said  motion  for  a  new  trial  de- 
nied." The  plaintiff  consented  to  have  the  judgment  modified  as  required  by 
the  court,  and  from  the  judgment  thus  made  and  given,  and  the  order  deny- 
ing a  new  trial,  this  appeal  is  taken. 

The  point  is  made  by  the  appellant  that  the  judgment  should  be  reversed 
because  the  evidence  shows  that  there  was  no  immediate  transfer  and  actual 
and  continued  change  of  possession  of  the  property  attached,  either  from 
White,  the  defendant  in  the  attachment  suit,  to  one  Seligman,  who  first  bought 
the  goods,  or  to  his  vendee,  Schumacher,  the  present  plaintiff.  It  was  also 
claimed  that  the  sale  was  fraudulent.  We  perceive  nothing  in  the  record  to 
warrant  us  in  sustaining  the  last  contention.    The  evidence  sufficiently  shows 
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an  immediate  transfer,  and  ru  actual  and  continued  change  of  possession  of 
the  property  attached  from  White,  the  defendant  in  attachment,  to  Seligman, 
and  from  him  to  the  plaintiff.  There  was  a  conflict  in  the  evidence  as  to  the 
value  of  the  property  attached,  and  the  modification  of  the  judgment  under 
the  order  of  the  trial  court  should  stand. 
We  advise  that  the  judgment  and  order  appealed  from  be  affirmed. 

We  concur:    Belcher,  C.  C;  Hayne,  0. 

Per  Curiam.    For  the  reasons  given  in  the  foregoing  opinion  the  Judgment 
and  order  are  affirmed. 


(2  Arte.  442) 

Blackmore  t>.  Eeilly. 
{Supreme  Court  of  Arizona.    March  16, 1888.) 

1.  Public  Laitds— Town-Site— Mining  Claim— Conplictino  Patent. 

Where  a  patent  to  a  town-site  and  a  patent  to  a  mining  claim  conflict,  that  one 
will  be  sustained  which  first  vests  the  right. . 

2.  Same. 

A  town-site  patent  does  not  vest  a  right  in  lands  known  at  the  time  to  be  mineral 
lands. 
8.  Same. 

A  town-site  patent  will  not  be  defeated  by  discovery  of  mineral  and  location  of 
mineral  lands  as  such  after  the  town-site  patent. 
4.  Same— Mining  Claim— When  Right  Vests. 

The  right  to  mineral  lands  vests  at  the  time  of  a  valid  location.    A  location  void 
for  uncertainty  prior  to  a  town-site  afterwards  amended  and  made  the  basis  of  a 
patent  will  not  defeat  a  town-site  patent  prior  to  such  amendment. 
6.  SAJiE— Eppbct  of  Patent. 

The  granting  of  a  patent  is  res  ad^udicata  that  lands  were  mineral  lands  at  the 
time  of  location,  and  known  to  be  such. 
6.  Same— Evidence. 

A  location  uncertain  as  to  lands  claimed,  unaided  by  proof  of  monuments,  pos 
session,  or  working,  cannot  be  evidence  that  lands  were  then  known  to  be  mineral 
lands;  following  Tormn-Sile  CaseSy  15  Pac.  Rep.  26. 

Appeal  from  district  court,  Cochise  county;  Street,  Judge. 
Thomas  Mitchell,  for  appellant.     Geo,  &.  Berry,  for  appellee. 

Feb  Curiam.  This  case  is  the  same  as  the  Tovm-Site  Cases  in  15  Pac. 
Rep.  26,  and  upon  the  authority  of  those  cases  the  judgment  will  be  reversed 
and  the  cause  remanded. 

Wright,  C.  J.,  and  Porter  and  Barnes,  JJ.»  concur. 

(U  Colo.  9) 

Hardenbrook  v.  Harrison. 
(Supreme  Cov/rt  of  Colorado,    Januaiy  27, 1888.) 

1.  HUSBAITD  AND  WiPB  —  HuSBAND^S  LIABILITY  POB  WiPE'S  DEBTS— PbOOP   OF  RELA- 

TIONSHIP. 

The  account  In  suit,  which  was  made  out  against  **Mrs.  Frank  Hardenbrook," 
was  presented  on  several  occasions  to  **Mr.  Frank  Hardenbrook,"  the  defendant, 
for  payment.  He  said  that  it  was  all  right,  and  would  pay  it  as  soon  as  he  could. 
Held,  in  the  absence  of  evidence  to  the  contrary  effect  that  the  presumption  arose 
that  defendant  was  husband  to  the  person  against  whom  the  account  was  charged. 

2.  Same — ^Necessaries — ^Weabino  Apparel. 

Ordinary  wearing  apparel  and  dress-making  services  in  making  it  up  are  prima 
fdcAe  necessaries,  and  the  husband  is  liable  therefor  in  the  absence  of  proof  that 
such  articles  and  services  are  not  necessaries. 
8.  Same— Ratipioation  op  Contract. 

A  husband  who,  when  a  bill  for  necessaries  furnished  his  wife  is  presented  to 
to  him,  isays  that  it  is  all  right,  and  promises  to  pay  it  as  soon  as  he  is  able,  thereby 
ratifies  the  purchase  by  the  wife,  and  is  liable  therefor. 
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4.  Justice  of  tbob  Pbaob— Jukisdiction— -Wxivbr  of  Objection. 

Gen.  St.  Colo.  1888,  §  19S2,  provides  that  ^suit  shall  be  commenced  before  ins- 
tices  in  the  township  in  which  the  person  sued  resides,  nnless  the  cause  of  action 
accrued  in  the  township  in  which  the  plaintiff  resides,  in  which  case  the  suit  may 
be  coDunenced  where  the  cause  of  action  accrued  or  is  specifioially  made  payable.^ 
Held,  where  defendant  made  no  objection  to  the  jurisdiction,  either  before  the  jus- 
tice or  before  the  county  court  on  appeal,  that  an  objection  upon  that  ground  would 
not  be  entertained  in  the  supreme  court,  but  would  be  considered  as  waived. 

Appeal  from  Arapahoe  county  court. 

This  action  was  brought  against  Frank  M.  Hardenbrook,  appellant,  before 
a  justice  of  the  peace*  to  collect  a  claim  for  dress  material  and  dress-making 
services  furnished  to  Mrs.  Frank  Hardenbrook.  Judgment  was  rendered 
for  appellee,  Harrison,  by  the  justice,  and  an  appeal  taken  by  the  present  ap- 
pellant to  the  county  court.  There  the  cause  was  retried  without  a  jury,  and 
judgment  again  rendered  in  favor  of  the  plaintiff  below.  To  review  that 
judgment  the  present  appeal  was  taken.  Section  1932,  Gen.  St.,  reads  as 
follows:  "Suit  shall  be  commenced  before  justices  in  the  township  in  which 
the  debtor  or  person  sued  resides,  unless  the  cause  of  action  occurred  [ac- 
crued] in  the  township  in  which  the  plaintiff  resides,  in  which  case  the  suit 
may  be  commenced  where  the  cause  of  action  accrued  or  is  specifically  made  pay- 
able." And  section  1988,  relating  to  trials  In  the  county  court  of  causes  ap* 
pealed  from  justices  of  the  peace,  is  as  follows:  "If  it  shall  appear,  however, 
that  the  justice  had  no  jurisdiction  of  the  subject-matter  of  the  suit,  the  same 
shall  be  dismissed  at  the  cost  of  the  plaintiff."  The  remaining  facts  suffi- 
ciently appear  in  the  opinion. 

Bvllick  &  DixoTif  for  appellant.     JS.  C,  Stimaon,  for  appellee. 

Helm,  J.,  (after  stating  the  facts  as  above.)  The  record  before  us  does  not 
aflQrmatively  show  that  defendant  resided,  or  the  cause  of  action  accrued,  or 
the  claim  sued  for  was  payable,  in  the  township  (precinct)  of  the  justice  be- 
fore whom  suit  was  originally  brought.  A  reversal  of  the  judgment  is  urged 
upon  this  ground,  under  section  1932,  Gen.  St.  It  is  doubtful  if  any  of  the 
assignments  of  eiTor  are  broad  enough  to  cover  this  question  of  jurisdiction; 
but  if  so,  the  objection  must  be  overruled.  The  point  was  not  made  before 
the  justice  of  the  peace,  and  while  defendant  did  not  appear  in  that  court  at 
the  time  of  trial,  he  afterwards  took  his  appeal  to  the  county  court,  entered 
therein  a  full  appearance,  and  conducted  the  trial  to  judgment,  without  in 
any  way  calling  attention  to  the  subject.  It  does  not  appear  that  even  at  the 
time  of  making  his  application  for  a  new  trial  in  the  county  court  he  pre- 
sented this  ground.  That  court  would  have  had  complete  original  jurisdic- 
tion of  the  subject-matter  of  the  action,  and,  under  the  circumstances,  the 
objection,  now  interposed  for  the  first  time,  comes  too  late.  This  court 
has  held  that  while  the  statutory  provision  mentioned  is  jurisdictional,  it 
does  not  refer  to  the  subject-matter  of  actions,  and  is  not  covered  by  section 
1988,  (ren.  St.;  that  it  relates  to  "jurisdiction  of  the  person,"  {Melvin  v.  LaU 
shaWf  2  Colo.  81;)  that  it  confers  "a  personal  privilege  enacted  for  the  con- 
venience of  the  debtor,  which,  like  the  service  of  process,  he  may  waive. " 
Railroad  Co,  v.  Roberts,  6  Colo.  338.  Appellant  must  be  held  to  have 
waived  his  rights  in  the  premises,  and  cannot  now  be  heard  upon  the  objeo- 
*tion. 

The  record  in  this  case  shows  that  a  written  statement  or  bill  representing 
the  account  in  controversy  was  made  out  against  "Mrs. Frank  Hardenbrook," 
and  that  on  several  different  occasions  it  was  presented  to  "Mr.  Frank  Har- 
denbrook," the  defendant,  for  payment.  It  further  appears  that  on  each  and 
every  of  these  occasions  he  acknowledged  the  correctness  of  the  account,  say- 
ing that  it  was  all  right,  and  that  he  would  pay  it;  but  stating  that  he  did 
not  just  then  have  the  means  at  hand,  and  postponing  the  payment  from 
time  to  time.    These  facts,  there  being  no  objection  or  counter-proofs  at  the 
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trial,  we  shall  hold  sufficient  to  authorize  a  presumption  that  defendant  and 
Mrs.  Hardenbrook  were  husband  and  wife.  There  is  not,  in  our  judgment, 
as  counsel  assert,  a  total  absence  of  evidence  on  the  subject.  These  circum- 
stances tend  to  establish  this  relationship. 

The  proof s.  before  us  disclose  the  fact  that  the  bill  or  account  was  incurred 
in  the  purchase  of  ordinary  wearing  appai-el  for  Mrs.  Hardenbrook,  whom, 
we  feel  authorized  to  assume,  for  reasons  above  stated,  was  defendant's  wife. 
Prima  faxiie,  the  articles  were  "necessaries,"  and  her  prior  authority  to  make 
the  purchase  is  presumed.  "His  (the  husband's)  assent  shall  be  presumed 
to  all  necessary  contracts,  upon  the  account  of  cohabiting,  unless  the  con* 
trary  appears."  Lord  Holt,  quoted  in  Schouler,  Dom.  Rel.  §82.  The  burden 
was  on  defendant  to  show  tlie  contrary  by  proper  proofs;  but  he  offered  none. 
Besides,  in  this  as  in  other  cases  of  agency,  a  subsequent  ratification  by  the 
principal  of  an  unauthorized  act,  is  equivalent  to  prior  consent.  Defendant's 
conduct  in  the  present  Ciise  amounted  to  such  ratification.  The  burden  was 
on  him  to  overcome  the  presumption  of  ratification  arising  from  his  acts,  by 
showing  such  misrepresentations  or  mistakes  of  fact  as  would  destroy  the 
legal  inference  of  intent.  IScliouler,  Dom.  Rel.  g§  82,  83.  This  case  does  not 
present  the  question  argued,  concerning  liability  under  the  statute  of  frauds, 
upon  oral  promises  to  pay  tlie  debts  of  others. 

The  judgment  of  the  couvt  below  is  affirmed. 


(7  Mont  264) 

Owsley  ©.  Warfield. 
(SupreTYie  Court  of  Montaruu    January  7, 1888.) 
Affeait— Dismissal — Second  Appeal. 

Ck)de  Civil  Proc.  Mont.  §  9.55,  provides  that  ** the  dismissal  of  an  appeal  is  in  effect 
an  afiarmation  of  the  judgment  or  order  appealed  from,  unless  the  dismissal  is  made 
without  prejudice  to  another  appeal.  **  Held  that,  under  this  section,  where  an  ap- 
peal has  been  dismissed,  and  the  dismissal  is  not  made  ^*  without  prejudice  to 
another  appeal, "  a  subsequent  appeal,  involving  the  same  judgment  and  order, 
must  be  dismissed. 

Appeal  from  district  court,  Silver  Bow  county;  before  Justice  Galbraith. 
Robiiison  &  Stapleton,  for  appellant.     Cole  it  Whitehillt  for  respondent. 

Bach,  J.  This  cause  is  before  the  court  at  this  time  on  a  motion  to  dis- 
miss the  appeal  for  the  reason  "that  an  appeal  heretofore  made  in  said  action 
was  dismissed  at  the  July  term,  1887."  At  the  last  tenn  of  this  court  an  ap- 
peal, involving  the  same  judgment  and  order  from  which  the  present  appeal 
is  taken,  was  dismissed  for  certain  irregularities  in  the  transcript.  14  Pac. 
Rep.  646.  The  order  of  dismissal  was  absolute  in  its  terms;  it  was  not  made 
•'without  prejudice  to  another  appeal." 

Section  955,  Code  Civil  Proc,  (Comp.  St.,)  provides  that  "the  dismissal  of  an 
appeal  is  in  effect  an  affirmation  of  the  judgment  or  order  appealed  from,  un- 
less the  dismissal  is  expressly  made  without  prejudice  to  another  appeal." 
The  statute  controls  this  court  and  the  motion  to  dismiss  must  prevail.  It  is 
true,  as  counsel  for  appellant  states,  that  at  the  last  term  the  court  Intimated 
that  the  appellant  had  time  to  take  another  appeal  properly.  Prior  to  the  July 
term  the  rules  relating  to  transcripts  had  been  frequently  violated ;  and  those 
violations  h.ad  been  frequently  commented  upon  by  the  court,  although  no  ap- 
peal had  been  dismissed  for  such  irregularities,  because  the  respondent  had 
never  invoked  the  rules.  The  comments  of  the  court,  not  having  effected  any 
change,  the  court,  for  its  own  protection,  at  the  July  term  dismissed  this 
cause  for  certain  violations  of  the  rules;  but  as  this  cause  was  the  first  one  to 
be  dismissed,  the  court  of  its  own  motion  gave  the  intimation  referred  to,  so 
that  the  appellant  might  protect  himself;  but,  in  giving  the  intimation,  we 
went  as  far  as  we  thought  proper,  relying  upon  counsel  for  appellant  to  take 
such  steps  as  were  necessary  to  perfect  the  second  appeal.    One  step  neces- 
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sary  was  that  the  appellant  sliould  move,  at  the  July  term,  to  have  the  order 
of  dismissal  modified.  That  the  appellant  neglected  to  do  then ;  in  fact  we 
have  never  been  asked  to  modify  the  order  of  dismissal.  The  motion  to  dis- 
miss the  appeal  is  granted. 

McGoNNELL,  C.  J.,  and  McLeary,  J.,  concur. 

(5  Utah,  436) 

United  States  v.  Harris. 
(Sv^eme  Cofwri  of  Utah.    February  2, 1888.) 

1.  Lascivious  Cohabitation— Cohabiting  with  Hobb  thaw  Onb  Womait— Proof  of 

Marriage  Relation. 

On  the  trial  of  an  indiotment,  under  act  of  congress  of  March  22, 18S2,  prohibiting 
any  male  person  from  cohabiting  with  more  thsui  one  woman,  cohabitation  with  a 
woman  to  whom  defendant  has  been  legally  married  is  proved  by  showing  that  she 
lives  in  his  vicinity  and  bears  his  name ;  that  he  contributes  to  her  support  and  vis- 
its her. 

2.  Same— Evidence — ^Review  on  Affbal. 

When  a  verdict  is  supported  by  evidence,  an  appellate  court  will  not  set  it  aside 
because  the  evidence  is  conflicting. 

Appeal  from  district  court,  First  district;  before  Justice  Henderson, 
The  defendant,  John  Harris,  was  convicted  on  an  indictment  for  unlawful 

cohabitiition,  and  he  appeals. 
8.  R.  Thurman  and  Geo.  Sutherland,  for  appellant.     Qeo,  S.  Peters,  for  the 

United  States. 

BoREMAN,  J.  The  defendant  was  indicted  for  the  crime  of  unlawful  cohab- 
itation; was  tried  and  convicted.  He  made  his  motion  for  anew  trial,  which, 
being  overruled,  he  has  appealed  to  this  court  from  the  judgment  and  from 
the  order  overruling  the  motion  for  a  new  trial.  It  is  assigned  for  error  that 
the  court  charged  the  jury  as  follows:  ''If  in  this  case,  or  any  other,  the  legal 
wife  of  the  defendant  lives  in  the  same  vicinity  with  him,  in  a  household 
maintained  in  part  by  him,  that  is  cohnbitation  with  his  legal  wife.  It  is 
absolutely  and  conclusively  cohabitation  with  his  legal  wife."  The  objec- 
tion to  this  language  of  the  court  is  that  proof  that  the  legal  wife  lives  in 
the  vicinity  of  the  defendant  and  he  contributes  to  her  support,  is  not  su©- 
cient  to  warrant  a  conviction  for  the  offense  charged.  The  language  quoted 
is  but  a  small  extract — a  mere  part  of  one  sehtence  of  the  charge  of  the  court. 
It  does  not  fairly  represent  the  lower  court.  All  that  the  court  said  upon  the 
point  should  have  been  given.  The  residue  of  the  charge  upon  that  point 
may  have  given  a  different  meaning  from  the  extract  which  is  objected  to. 
There  is  no  warrant  in  the  law  for  cutting  out  a  part  or  a  whole  of  asentence- 
of  a  charge  and  making  objections  thereto.  The  whole  of  a  charge  bearing 
upon  the  objectionable  part  must  be  considered  with  it.  We  have  heretofore 
called  attention  to  this  practice.  The  appellate  court  will  consider  the  whole 
charge  together,  and  will  not  reverse  when  the  law  h&s  been  thus  properly 
presented  to  the  jury.  The  other  parts  of  the  charge,  bearing  upon  the  por- 
tion objected  to  and  including  it,  read  as  follows:  "  The  prosecution  is  brought 
under  the  act  of  congress  of  the  United  States,  which  was  approved  March 
22,  1882,  commonly  known  as  the  'Edmunds  Law,'  and  the  section  under 
which  it  is  brought  reads  as  follows:  *  That  if  any  male  person,  in  any  terri- 
tory, or  other  place  over  which  the  United  States  have  exclusive  jurisdiction, 
hereafter  cohabits  with  more  than  one  woman,  he  shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conviction  shall  be  punished,'  etc.  The  section  of  the 
statute  under  which  the  prosecution  is  brought  is  to  be  construed  with  the 
balance  of  the  act,  and  is  Intended  to  prohibit  a  man,  who  has  formerly  en- 
tered  into  the  plural  marriage  relation,  from  actually  or  apparently  before  the 
world  continuing  the  plural  marriage  relation.    It  aims  at  the  wrongful  ex- 
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ample  or  appearance,  as  well  as  the  actual  continuance,  of  the  poly^mous 
relation,  without  reference  to  what  may  actually  take  place  with  his  plural  or 
polygamous  wife.  Therefore  if  you  believe  beyond  a  reasonable  doubt,  from 
the  evidence  given  before  you,  that  before  the  earliest  date  mentioned  in  this 
indictment,  to-wit,  October  1, 1884,  the  defendant  entered  into  marriage  or  as- 
sumed marriage  relations  with  the  two  women  named  in  the  indictment,  and 
that  within  the  time  covered  by  the  charge  he  continued  such  relations  with 
both  of  said  women,  by  living  with,  holding  them  out,  or  doing  any  of  the 
acts  which  usually  characterize  the  relation  of  husband  and  wife,  and  that  it 
was  done  by  virtue  of  such  marriage  relation,  then  he  would  be  guilty  as 
charged;  and  it  is  not  necessary  to  show  that  he  has  actually  had  intercourse 
with  either  of  the  wives  within  the  period  named.  If  you  find  that  the  de- 
fendant was  married  to  Ann  Harris,  and  that  the  marriage  was  legal,  and 
that  he  afterward  entered  into  a  marriage  relation  with  the  other  woman 
named,  Emma  Ainge  Harris,  and  that  at  the  time  he  entered  into  the  second 
marriage  he  was  living  with  the  woman  first  named  as  his  wife,  then  the  pre- 
sumption would  be  that  he  was  married  to  her  and  that  she  was  his  wife. 
Now,  gentlemen,  iu  proving  cohabiuition  with  two  women,  the  rule  is  differ- 
ent as  to  proving  cohabitation  with  the  legal  wife  and  with  the  illegal  wife, 
because  the  law  presumes  that  a  man  does  what  it  is  his  legal  duty  to  do; 
that  is,  cohabits  with  his  legal  wife.  If  in  this  case,  or  any  other,  the  legal 
wife  of  the  defendant  lives  In  the  same  vicinity  with  him,  bearing  his  name, 
in  a  household  maintained  in  part  by  him;  that  is  cohabitation  with  his  legal 
wife.  It  is  absolutely  and  conclusively  cohabitation  with  his  legal  wife;  be- 
cause, whatever  he  does  with  her  is  done  as  a  husband.  He  is  her  husband, 
and  he  cannot  throw  off  the  obligation  that  he  bears  to  her  voluntarily;  and  it 
would  made  no  difference  that  they  have  made  an  agreement  that  they  will 
separate  and  go  apart,  because  it  is  against  public  policy,  and  against  the  pol- 
icy of  the  law  under  which  this  prosecution  is  brought  to  encourage  the  prac- 
tice of  a  man  leaving  his  legal  wife  and  living  with  another  wife.  It  is  also 
against  the  policy  of  the  law  to  practice  the  maintaining  of  other  wives  than 
his  legal  wife.  So,  if  you  find  in  this  case,  beyond  a  reasonable  doubt,  that 
during  the  time  covered  by  the  indictment  he  was  in  the  habit  of  contrib- 
uting to  the  support  of  his  legal  wife,  who  lived  in  his  vicinity  and  bore  his 
name  openly  before  the  world,  that  would  be  cohabitation  within  the  mean- 
ing of  this  act.  When  you  come  to  cohabitation  with  the  illegal  wife,  then 
the  presumptions  are  all  against  it.  All  legal  presumptions  are  against  cohab- 
itation with  the  illegal  wife,'*  etc.  Subsequently  the  jury  returned  into  court 
for  further  instructions,  and,  in  answer  to  their  inquiry,  the  court  said:  "As 
I  told  you  in  the  general  charge,  the  charge  against  the  defendant  is  for  co- 
habiting with  two  women.  Kow,  in  this  case,  as  I  understand  the  argument 
of  counsel  and  the  testimony  of  defendant,  cohabitation  with  the  plural  wife, 
or  illegal  wife,  is  not  denied;  so  the  question  is  as  to  whether  cohabitation 
with  the  legal  wife  is  shown.  If  you  find  that,  at  the  time  he  married  the 
second  wife  he  was  living  with  a  wife,  at  that  time,  that  he  was  living  with 
a  wife  and  maintaining  a  household,  the  presumption  would  be  that  that  was 
his  legal  wife,  because  the  presumption  would  be  that  their  relations  were 
proper,  and  there  is  a  presumption  that  a  man  lives  and  cohabits  with  his  legal 
wife — a  presumption  just — simply  upon  proof  that  she  is  his  legal  wife  and 
is  alive — there  is  a  presumption  that  he  cohabits  with  her.  I  charged  you  be- 
fore and  I  charge  you  again  that  proof  that  the  legal  wife  lives  in  the  vicinity 
of  the  husband,  where  he  is  living  with  his  illegal  wife,  bearing  his  name 
openly  and  maintaining  a  household,  and  he  is  maintaining  her  or  contribu- 
ting to  her  support,  and  visiting  her  for  that  purpose;  that  is  cohabitation 
with  her.  That  amounts  to  cohabitation.  That  is  upon  the  theoiy  that  it  is 
the  duty  of  the  husband  to  cohabit  with  his  wife.  Their  relations  are  legal. 
They  can't  agree  to  separate.    Ko  agreement  between  husband  and  wife  can 


Digitized  by 


Google 


Utah.J  UNITED  STATES  V.  HARRIS.  77 

resolve  the  marriage  relation.  It  is  against  public  policy  and  the  law  that 
any  such  thing  should  be  permitted;  it  is  against  the  public  law  tc  separata 
by  agreement  and  live  with  some  other  woman.  If  the  legal  wife  was  living 
in  a  household,  bearing  his  name,  maintaining  a  household,  and  he  was  fur- 
nishing it  and  visiting  her  for  that  purpose  at  all,  he  visited  her  as  her  hus- 
band, she  being  bis  wife,  and  that  would  amount  to  cohabitation  with  her. 
That  is  what  I  intended  to  say  and  supposed  1  did  say.  *  ♦  ♦  Of  course 
it  requires  proof  that  he  contributed  to  her  support."  Mr.  Sutherland,  one 
of  the  attorneys  for  the  defendant,  remarked:  "I  didn't  understand  your 
honor  to  charge  the  jury  that  the  presumption  arising  from  marriage  is  con- 
clusive cohabitation?"  In  reply  the  court  said:  "No,  I  don't  mean  to  say 
that  in  a  case  it  the  only  testimony  was  that  a  man  married  20  years  ago,  and 
the  proof  stopped  right  there,  it  would  be  presumptive  evidence  and  sufficient 
of  itself  to  show  that  he  was  still  cohabiting  with  her;  but  when  that  is  fol- 
lowed by  proof  that  she  is  still  alive,  and  lives  near  to  him,  and  bears  his  name, 
living  In  a  household  that  he  maintains  and  visits;  that  is  cohabitation.  I 
don't  think  a  husband  can  say,  when  his  legal  wife  is  living  in  his  vicinity, 
bearing  his  name,  and  lie  is  maintaining  the. household  she  lives  in — ^I  don't 
think  that  because  he  has  illegal  relations  with  some  other  woman  he  can  be 
heard  to  say  that  he  does  not  associate  and  cohabit  with  his  wife  when  this  is 
shown."  A  juror  asked  as  to  the  effect  of  defendant's  contributing  anything, 
however  small,  to  his  wife's  support.  The  court  said:  "If  he  contributes, 
and  visits  her  for  that  purpose,  that  is  sufficient.  Now,  remember,  all  this 
must  be  within  the  time  covered  by  this  indictment,"  etc.  The  defendant's 
attorney  requested  the  court  to  charge  that  the  question  whether  he  lived  and 
cohabited  with  his  first  wife  was  one  of  fact  for  the  jury,  etc.  The  court  in 
reply  told  the  jury  as  follows:  "Yes,  it  is  a  question  of  fact;  all  these  things 
are  questions  of  fact  for  you  to  determine.  But  no  matter  what  they  liave 
agreed  between  tliemselves,  or  what  may  be  the  undei^standing;  if  this  condi- 
tion of  things  I  have  mentioned  exists;  if  the  wife  is  living  in  the  vicinity  of 
the  husband,  maintaining  a  household,  bearing  his  name;  and  he  contributes 
to  her,  maintaining  her  houseliold,  and  visits  her  for  that  purpose;  it  is  cohab- 
itation for  that  purpose. "  To  an  inquiry  by  the  assistant  district  attorney, 
in  reply  the  court  said:  "Mr.  Evans,  I  charged  the  jury  in  tlie  Clark  Case, 
distinctly,  that  whenever  the  husband  visited  the  wife  that  he  visited  her  as 
his  wife,  and  he  could  not  be  heard  to  say  that  he  visited  her  in  any  other  ca- 
pacity, and  I  mean  to  say  that  same  thing  to  this  jury;  that  if  the  husband 
visits  his  wife,  she  is  his  wife — that  that  is  the  relation  between  them,  and 
they  cannot  by  agreement  sever  it." 

The  supreme  court  of  the  United  States  has  said  that  "it  is  the  practice  of 
unlawful  cohabitation  with  more  than  one  woman  that  is  aimed  at, — a  cohab- 
itation classed  with  polygamy  and  having  its  outward  semblance.  It  is  not, 
on  the  one  hand,  meretricious,  unmarital  intercourse  with  more  than  one 
woman.  General  legislation  as  to  lewd  practices  is  left  to  the  territorial  gov- 
ernment. Nor,  on  the  other  hand,  does  the  statute  pry  into  the  intimacies  of 
the  marriage  relation."  Cannon  v.  V.  S.,  116  U.  S.  72,  6  Sup.  Ct.  Rep.  287. 
It  is  not  necessary  therefore  to  prove  what  occurs  in  the  intimacies  of  the  mar- 
riage relation.  It  is  only  necessary  to  prove  that  which  has  the  outward  sem- 
blance of  polygamy.  That  is  substantially  what  the  court  in  the  case  at  bar 
told  the  juiy.  It  said  in  effect  that  if  the  jury  believed  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  defendant  had  a  wife  when  he  entered  into 
the  illegal  relationship  with  Emma,  and  that  at  that  time  he  lived  and  cohab- 
ited with  his  wife,  the  presumption  was  that  such  relationship  between  him 
and  his  legal  wife  continued  to  exist.  That  from  the  fact  of  marriage  be- 
tween him  and  the  first  wife,  with  the  additional  proof  that  he  and  his  first 
wife  lived  in  the  same  vicinity;  that  she  was  recognized  by  him  and  by  the 
community  as  his  wife,  that  he  contributed  to  her  support,  that  he  visited  her, 
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the  proof  of  cohabitation  was  complete.  That  from  such  facts  the  jury  were 
authorized  to  conclude  that  the  defendant  was  cohabiting  with  his  first  wife. 
We  see  no  error  in  such  a  presentation  of  the  law  to  the  jury.  It  was  not 
necessary  for  the  court  to  tell  the  jury  that  there  had  to  be  direct  proof  that 
the  defendant  was  occupying  the  house  with  the  first  wife — that  he  Wiis  sleep- 
ing there  and  taking  his  meals  there,  and  having  sexual  intercourse  with  her. 
It  is  often  in  these  cases,  as  in  other  criminal  cases,  that  direct  proof  cannot 
be  made,  but  circumstances  can  be  shown  from  which  the  ultimate  facts  can 
be  inferred. 

It  is  insisted  that  the  verdict  is  contrary  to  the  evidence.  It  has  repeatedly 
been  stated  by  this  court,  and  the  doctrine  is  well  settled  elsewhere,  that,  if 
there  is  a  substantial  conflict  of  the  testimony,  the  court  will  not  reverse  the 
case  on  the  ground  that  the  verdict  is  contrary  to  the  evidence.  In  the  case 
at  bar  the  evidence  showed  that  defendant  had,  even  down  to  the  day  of  trial, 
two  wives,  one  a  legal  wife,  and  the  other  a  woman  to  whom  he  had  been 
married  as  a  polygamous  wife.  To  his  legal  wife  he  had  been  married  over 
40  years  ago  in  England,  and  to  his  plural  wife  he  had  been  married  only 
some  12  years  ago.  He  admits  that  he  is  living  and  cohabiting  with  his  ille- 
gal wife;  that  he  is  flaunting  the  polygamous  life  in  the  face  of  the  public, 
but  denies  that  he  is  cohabiting  with  his  lawful  wife.  He  has  never  been  di- 
vorced from  his  lawful  wife.  The  polygamous  wife  and  his  legal  wife  live 
close  together  in  the  same  village,  and  on  the  same  block,  on  the  same  side  of 
the  block,  and  not  on  the  corner  lots,  but  on  the  lots  lying  between  the  corner 
lots,  and  they  live  only  as  far  apart  as  across  the  street.  The  defendant  had 
been  seen  in  the  yard  of  the  first  wife.  He  watered  his  horses  at  her  well,, 
and  passed  back  and  forth.  He  has  always  recognized  the  first  wife  as  such,, 
and  the  community  in  which  they  live  have  also  recognized  her  as  such.  He 
deeded  to  her  the  property  where  she  lives.  He  has  found  her  a  living.  He 
supports  her.  He  sends  her  provisions;  and,  whenever  she  has  wanted  a  sack 
of  fiour,  he  would  take  it  to  her  and  put  it  in  her  flour-bin.  He  visited  her  in 
taking  the  flour  there,  and  he  was  seen  in  her  yard.  He  associated  with  her 
in  taking  her  from  her  house  and  going  to  the  bishop's,  and  from  there  to 
Armistead*s.  They  together  agreed  that  she  "  would  separate  from  him  as  hia 
wife,  if  he  would  deed  her  certain  property  and  build  a  certain  house."  The 
condition  does  not  seem  to  have  been  carried  out,  but  it  "stopped  there"  at  the 
making  of  the  agreement.  From  these  and  like  facts  we  can  well  see  that  the 
jury  were  justified  in  concluding  that,  he  cohabited  with  his  first  wife.  It 
does  not  require  very  strong  proof  to  show  that  a  man  does  what  the  law  pre- 
sumes he  does  do  and  ouglit  to  do.  It  would,  as  the  court  charged  the  jury, 
require  much  stronger  proof  to  show  cohabitation  with  the  illegal  wife,  but 
there  is  no  question  raised  as  to  cohabitation  with  the  illegal  wife,  as  it  is 
fully  admitted  and  proved.  Because  there  was  some  evidence  tending  to 
show  that  the  defendant  had  not  lived  and  cohabited  with  his  legal  wife,  this 
court  would  not  be  justified  in  setting  aside  the  verdict  of  the  jury.  There 
was  suflacient  evidence  upon  which  to  base  the  verdict.  As  we  cannot  say 
there  was  not  sufficient  evidence,  we  would  not  be  justified  in  reversing  the 
case  on  the  ground  of  insufficiency  of  the  evidence  to  authorize  the  verdict. 

The  other  points  raised  in  the  case  are  covered  by  what  we  have  said  above^ 
and  do  not  require  any  further  consideration.  We  see  no  error  in  the  record.. 
The  order  and  judgment  are  afllrmed. 

Zane,  C.  J.,  and  Hendeuson,  J.,  concurring. 
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(4  N.  M.  [Olid.]  644) 

United  States  v.  Hanna. 

(Supreme  Court  of  New  Mexico,    January  Term,  1888.) 

Post-Offiob— Robbing  the  Mails— By  Stage  Drivbb— Rev.  St.  U.  S.  §  5467. 

Rev.  St.  U.  S.  §  5487,  provides  that  "any  person  employed  in  any  department  of  the 
postal  service  who  shall  embezzle  *  *  •  any  letter  ♦  ♦  ♦  intrusted  to  him, 
or  which  shall  come  into  his  possession,  and  which  was  intended  to  be  conveyed  by 
mail  or  delivered  by  any  carrier,  mail  agent,  route  agent,  letter  carrier,  or  other 
person  employed  in  any  department  of  the  postal  service"  «  »  »  shall  be  guilty 
of  the  offense  of  robbing  the  mails.  Held,  that  a  stage  driver  employed  by  a  stage 
company,  which  had  a  contract  for  carrying  the  mails,  and  who  was  sworn  as  a 
mail  carrier,  is  an  employe  of  the  postal  service,  within  the  meaning  of  this  sec- 
tion, though  he  was  hired  and  paid  by  the  stage  company  and  received  no  oompen-« 
satlon  from  the  government. 

Appeal  from  district  court,  Socorro  county. 

Rodey  cfe  Childers,  for  appellant.     Thomas  Smith,  for  appellee. 

Henderson,  J.  The  defc-ndant,  John  Hanna,  was  indicted  under  sections 
3891  and  5467,  Rfiv.  St.  U.  S.,  for  robbing  the  mails.  Nineteen  counts  of  the  in- 
dictment were  framed  under  section  5467,  charging  the  defendant  "as  a  per- 
son employed  in  one  of  the  departments  of  the  post-office  establishment  of  the 
United  States,  to-wit,  a  mail  carrier,  carrying  the  mail  on  a  postal  route  be- 
tween Carthage  and  Mountain  station,  in  said  district,  said  route  being  a  part 
of  the  postal  Star  route  between  Carthage  and  Fort  Stanton,  in  the  territory 
of  New  Mexico."  Thereafter  follows  the  charging  part  of  the  indictment; 
showing  the  deposit  in  the  mail  or  post-oflSce  of  Fort  Stanton  of  a  registered 
package  to  be  carried  through  the  mail  to  Santa  Fe,  with  an  accurate  descrip- 
tion of  the  package,  and  to  whom  addressed,  and  alleged  to  have  contained 
coin  of  the  United  States  of  certain  value,  which  came  into  the  hands  of  the 
defendant  as  a  driver  of  the  stage  in  which  the  mail  was  carried;  and  tliat  the 
defendant,  on  the  19th  day  of  March,  1886,  feloniously  did  secrete,  embezzle, 
and  destroy  the  letter  thus  in  his  possession  as  a  person  employed  in  one  of 
the  depailments  of  the  postal  service.  The  defendant  was  convicted,  but  the 
verdict  was  general,  and  the  court  sentenced  the  prisoner  to  two  years'  im- 
prisonment. Defendant  appealed,  and  in  lieu  of  a  full  bill  of  exceptions  a 
stipulation  was  filed  in  the  words  following: 

"STIPULATION. 

"And  now,  to-wit,  on  this  8th  day  of  October.  A.  D.  1882,  it  is  hereby 
stipulated  and  agreed,  by  and  between  the  counsel  for  the  United  States  and 
^the  defendant  herein,  that  the  evidence  in  this  case  proved  that  the  defend- 
ant, John  Hanna,  at  the  time  of  the  alleged  commission  of  the  offense  charged 
in  the  indictment,  was  in  the  employ  of  the  Southwestern  Stage  Company  as 
a  driver  of  their  stages ;  that  said  stage  company  paid  him  his  wages,  and  that 
he  [Hanna]  received  no  compensation  from  the  government  of  the  United 
States,  but  that  said  stage  company  had  a  contract  with  the  government  of  the 
United  States  for  carrying  mails,  and  that  the  defendant,  among  other  like 
drivers,  was  sworn  as  a  mail  carrier.  It  is  further  stipulated  that  the  above 
statement  of  facts  may  be  used  upon  the  hearing  in  the  supreme  court  of  the 
territory  in  lieu  of  a  full  bill  of  exceptions,  and  may  be  considered  as  a  part 
of  the  record  herein,  and  that  the  foregoing  was  all  the  evidence  upon  that 
point  in  the  cause.  [Signed]        "Thomas  Smith,  U.  S.  Atty. 

"W.  B.  Childers,  and 
"Barnard  S.  Rodey, 

"Attorneys  for  Defendant." 

The  stipulation  was  made  and  appeal  taken  for  the  purpose  of  having  this 
court  determine  whether  or  not  the  facts  agreed  and  stated  bring  the  defend- 
ant within  the  scope  of  section  5467,  Rev.  St.  U.  S.  The  section  reads  as  fol- 
lows:  "  Any  person  employed  in  anj  department  of  the  postal  service,  who 
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shall  secrete,  embezzle,  or  destroy  any  letter,  bag,  or  mall  of  letters  intrasted 
to  him,  or  which  shall  come  into  his  possession,  and  which  was  Intended  to 
be  conveyed  by  mail,  or  delivered  by  any  carrier,  mail  messenger,  route  agent, 
letter  carrier,  or  other  person  employed  in  any  department  of  the  postal  serv- 
ice, or  forwarded  through  or  delivered  from  any  post-office  or  branch  post- 
office  established  by  authority  of  the  postmaster  general,  which  shall  contain 
any  note,  bond,  draft,  check,  warrant,  revenue  stamp,  postage  stamp,  stamped 
envelope,  postal  card,  money  order,  ceitificate  of  stock,  or  other  pecuniary 
obligation  or  security  of  the  government,"  etc.,  through  a  long  list  of  enum- 
erated articles.  The  averment  in  the  indictment,  although  not  in  the  exact 
language  of  the  statute,  is  substantially  so.  Appellant's  counsel  contend  that 
section  3858  must  be  construed,  at  least  in  part,  as  a  statutory  definition  of 
what  constitutes  an  employment  in  the  post-office  department  within  the 
meaning  of  section  5467.  Section  3858  is  in  these  words:  "No  person  em- 
ployed in  the  postal  service  shall  receive  any  fees  or  perquisites  on  account  of 
the  duties  to  be  performed  by  virtue  of  his  appointment."  Had  this  section 
declared  that  no  person  shall  be  deemed  an  employe  of  the  United  States  who 
does  not  directly  receive  his  fees  or  compensation  for  services  rendered  from 
the  United  States,  it  would  have  been  an  interpretation  of  section  5467;  but 
it  only  declares  that  no  person  employed  in  the  postal  service  shall  receive 
any  fees  or  perquisites  on  account  of  the  duties  to  be  performed  by  virtue  of 
his  appointment.  Had  the  defendant  received  fees  or  perquisites  on  account 
uf  the  duties  he  performed  by  virtue  of  his  employment,  he  might  have  been 
guilty  of  a  violation  of  that  section  of  the  statute;  but  that  circumstance  can- 
not be  appealed  to  to  determine  the  real  character  of  the  employment;  that 
must  be  ascertained  from  the  nature  of  his  duties,  and  whether,  in  their  per- 
formance, he  was  within  the  words  and  intent  of  the  statute.  It  will  be 
observed  that  the  persons  against  whom  the  penalties  are  denounced  need  not 
be  officers  of  the  United  States  nor  in  the  employment,  directly,  under  the  gov- 
ernment; it  is  sufficient  if  the  person  be  employed  in  any  department  of  the 
postal  service.  Defendant  was  a  sworn  stage  driver,  into  whose  possession 
the  mails  were  delivered  by  authority  of  the  United  States.  He  was  their 
lawful  custodian  from  the  point  of  delivery  to  the  end  of  his  run  on  the  Star 
route  described  in  the  indictment.  If  he  had  the  lawful  possession  of  the 
mails, — as  he  assuredly  did, — he  had  them  not  as  the  private  property  of  the 
Southwestern  Stage  Company,  but  as  the  employe  or  agent  of  the  United 
States  in  the  performance  of  its  public  duties  to  the  citizens.  The  United 
States  conveys  the  mails,  not  the  contractor  who  engages  to  furnish  teams 
and  drivers  to  perform  the  work.  The  statutes  of  the  United  States  provide 
for  letting  contracts  for  carrying  the  mails,  and  in  contemplation  of  these  ' 
statutes  the  contractor  who  engages  to  do  the  work  will  engage  stage  drivers, 
horseback  riders,  and  other  subordinate  agencies,  in  order  to  carry  out  the 
work.  Whenever,  therefore,  an  employe  is  engaged  in  the  execution  of  the 
contracts,  whether  directly  by  the  United  States  or  indirectly  by  the  mail  con- 
tractor, the  person  so  engaged  is  in  the  employment  of  the  postal  department 
of  the  United  States.  Chief  Justice  Marshall,  on  the  circuit,  in  construing 
the  eighteenth  section  of  the  post-office  act  in  the  statutes  as  they  stood  under 
the  act  of  1810, — almost  identical  with  so  much  of  section  5467  as  is  under 
consideration, — ^said:  "The  counsel  for  the  prisoner  supposes  that  no  person 
can  be  the  object  of  the  eighteenth  section  who  is  not  appointed  directly  by 
the  postmaster  general,  or  for  whose  appointment  a  special  provision  is  not 
mcide  by  the  act.  He  insists  that  he  must  be  an  officer.  But  this  is  not  the 
object  of  the  law;  the  terms  of  the  enactment  do  not  require  an  officer;  they 
are  satisfied  with  an  agent,  or  any  person  employed  in  any  of  the  departments, 
or  in  any  other  business  allotted  to  the  general  post-office;  nor  do  they  i*equire 
that  he  shall  be  employed  by  the  postmaster  general,  or  by  authority  expressly 
designated  by  him;  it  is  enough  to  satisfy  the  law  that  they  are  so  employed. 
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The  contractor  cannot  himself  carry  the  mail  through  the  whole  extent  of  his 
contract." 

The  reason  as  well  as  the  language  of  the  law  leads  to  the  opinion  that  all 
persons  intrusted  with  the  raall  should  be  alike  subjected  to  the  penalties  of 
the  law  for  a  fraudulent  violation  of  the  trust  reposed  in  them.  The  carrier  of 
the  mail  is  as  much  intrusted  with  it  as  the  person  who  makes  it  up  and 
places  it  in  his  custody,  and  there  are  the  same  motives  for  subjecting  him  to 
the  penalties  inflicted  on  the  violators  of  that  trust.  If  then,  as  we  think,  the 
words  employed  do,  in  their  natural  import,  comprehend  him,  the  court  will 
not  be  justified  in  a  strained  construction  to  exclude  him  from  their  operation. 
U.  8.  V.  Belew,  2  Brock.  280. 

Further  argument  or  citation  is  needless.    The  judgment  is  affirmed. 

LoNQ,  C.  J. 9  and  Reeves,  J.,  concur. 

(16  Or.  442)  ,^  ^  ^      _ 

Paul  ©.  Land  et  al, 
{Supreme  Court  qf  Oregon,    November  25, 1887.) 

EQITITT— JUBISDIOTION— ACCOTTNTINO. 

In  an  action  to  constnie  a  deed  and  certain  bills  of  sale  to  be  mortgages,  and  for 
f  oredosnre,  it  was  conceded  that  such  writings  were  mortgages  to  secure  advances 
from  plaintiit  to  defendant.  Held,  that  equity,  haviue  obtained  jurisdiction,  would 
settle  the  entire  accounts  between  the  parties  accorodng  to  their  teal  rights,  and 
decree  foreclosure  for  the  balance  found  to  be  due. 

Appeiil  from  circuit  court,  Klamath  county;  L,  A.  Webster,  Judge. 
Nichols  (&  Hamaker  and  H.  K.  Hanna^  for  appellant.     Cogswell  <&  Cogs- 
toell  and  F.  P.  Prim,  for  respondents. 

Stbahan,  J.  The  object  of  this  suit  is  twofold:  First,  to  have  a  deed 
and  certain  bills  of  sale  mentioned  in  the  complaint  declared  mortgages;  and, 
second,  to  take  an  account  of  the  amount  due  the  plaintiff  thereon,  and  to 
obtain  a  decree  of  foreclosure  for  that  sum.  No  objection  is  made  to  the 
jurisdiction  of  the  court  to  foreclose  these  chattel  mortgages;  but  aside  from 
that,  the  necessity  of  an  account  and  matters  of  trust  between  tl^  parties  are 
sufficient  to  give  the  court  jurisdiction.  It  is  now  conceded  by  both  parties 
that  these  writings  were  intended  to  secure  the  plaintiff  in  advances  made  to 
the  defendant  by  the  plaintiff.  There  is  therefore  nothing  remaining  of  the 
case,  except  to  ascertain  from  the  evidence  the  amount  of  the  advances. 

It  appears  from  the  evidence  that  on  the  24th  day  of  May,  1883,  the  de- 
fendant Louis  Land  conveyed  to  the  plaintiff  an  undivided  one-half  interest 
of  his  stock  ranch  in  Poe  valley,  on  Lost  river,  in  Klamath  county,  Oregon, 
for  the  price  and  consideration  of  $2,750.  Prior  to  this  time  he  had  mort- 
gaged the  ranch  to  one  Webster,  to  secure  the  payment  of  a  large  sum  of 
money;  that  at  the  time  the  plaintiff  purchased  an  undivided  one-half  of 
said  ranch,  there  was  due  on  said  mortgage  between  $2,800  and  $3,000;  that 
the  same  had  been  assigned  to  one  Morrison,  who  had  caused  proceedings  to 
be  instituted  in  the  circuit  court  of  Klamath  county,  Oregon,  for  the  purpose 
of  foreclosing  the  same;  and  that  said  suit  was  then  pending.  On  the  same 
day  that  the  plaintiff  purchased  his  interest  in  the  ranch,  the  mortgage 
thereon,  and  the  note  evidencing  the  debt  secured,  were  assigned  to  him  for 
the  consideration  of  $1,730.  In  this  accounting  the  plaintiff  claims  the  entire 
sum  secured  by  said  mortgage,  as  well  as  the  expenses  of  a  foreclosure  thereof. 
On  the  other  hand,  the  defendant  claims  that  the  mortgage  was  temporarily 
kept  alive  after  the  assignment  to  the  plaintiff,  as  a  matter  of  convenience; 
but  that  the  $1,730,  which  the  plaintiff  paid  to  Morrison  when  said  mortgage 
was  assigned,  was  in  fact  so  much  money  advanced  for  the  defendant's  use, 
and  was  the  first  payment  made  by  plaintiff  for  the  half  of  said  ranch.  A 
careful  consideration  of  the  evidence  leads  us  to  believe  that  this  version  of 
v.l7p.no.2— 6 
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the  matter  is  the  more  reasonable  and  probable,  under  all  the  circumstances, 
and,  without  reviewing  the  evidence  leading  to  this  conclusion,  we  have 
adopted  it  as  the  true  one.  This  will  exclude  from  the  account  the  item 
claimed  on  account  of  the  mortgage.  The  following  items  claimed  by  the 
plaintiff  appear  to  us  to  be  proven  by  a  preponderance  of  the  evidence  to  have 
been  furnished,  paid,  and  advanced  to  and  for  the  use  of  the  defendant  Louis 
Land,  and  with  which  he  is  chargeable  in  this  case: 

Two  checks  for  $100  each,         .  -  -  - 

Interest  at  10  per  cent.,  from  October  28,  1882,   - 

Cash  advanced  for  state  lands,  (|,)       -  -  - 

Interest  at  10  per  cent.,  from  May  30,  1883, 

Cash  advanced  at  land-oflftce,     -  -  .  - 

Interest  at  10  per  cent.,  from  May  24,  1883, 

Cash  advanced  to  G.  T.  Baldwin,         -  -  - 

Interest  at  10  per  cent.,  since  June  6,  1883, 

Cash  paid  for  searching  records  in  Yreka, 

Interest  at  10  per  cent.,  from  June  15. 1883, 

Cash  paid  for  goods  at  Linkville,  $44.37,  (J,)  - 

Interest  at  10  per  cent.,  from  July  10,  1883, 

Cash  paid  for  124  head  of  cattle,  $1,869.62,  (J,) 

Interest  at  10  per  cent.,  from  October  30, 1883,    - 

Casli  paid  0.  A.  Stearns,  .  -  .  - 

Interest  at  10  per  cent.,  from  November  10,  1883, 

Cash  by  Reams  &  Martin,  $111.00,  (J,) 

Interest  at  10  per  cent.,  from  January  11,  1883,  - 

Casli  for  provisions,  $5.00,  (J,) 

Interest  at  10  per  cent.,  from  November  30,  1883, 

Cash  paid  taxes,  $53.00,  (i)      - 

Interest  from  March  1,  18«4,  at  10  per  cent, 

Cash  paid  W.C.nale,     -  -  -  -  - 

Interest  at  10  per  cent.,  from  September  29,  1884, 

Cash  advanced  to  E.  McElvey,  $36.00,  (J.)     - 

Interest  at  10  per  cent.,  from  March  1,  1884, 

Cash  for  fixing  pistol  and  watch,  >  -  - 

Interest  at  10  per  cent.,  from  March  1,  1884, 

Cash  paid  to  redeem  land  sold  on  execution,    - 

Interest  at  10  per  cent.,  from  January  29,  1884,  - 

Cash  paid  to  redeem  land  sold  on  execution,    - 

Interest  at  10  per  cent.,  from  February  9,  1884,   - 

Cash  paid  taxes  and  expenses,  $83.00,  f  J,) 

Interest  at  10  per  cent.,  from  March  28,  1885, 

Cash  paid  for  taxes,  $102.50.  (J,) 

Interest  at  10  per  cent.,  from  March  25,  1885, 

Amount  of  note,  -  -  -  -  . 

Interest  at  10  per  cent.,  from  October  6,  1881, 

Amount  of  note,  -  -  .  .  . 

Interest  at  10  per  cent.,  from  March  15,  1883, 

Amount  of  note,  -  -  .  -  - 

Interest  at  10  per  cent.,  from  May  24,  1883, 

Amount  of  note,  -  -  '        - 

Interest  at  10  per  cent,  from  August  30,  1883,    - 

Amount  of  note,  -  -  -  .  - 

Interest  at  10  per  cent.,  from  November  24,  1883, 

Total, $4,714  05 

The  purchase  price  of  one-half  of  the  ranch  referred  to  was  $2,750.    From 
tills  sum  must  be  deducted  the  amount  paid  by  the  plaintiff  on  the  Morrison 
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mortgage,— i$l,730,—which  leaves  a  balance  due  on  the  farm  of  $1,020.  To 
this  sum  must  be  added  interest  at  10  per  cent.,  from  time  of  purchase,  May 
24,  1883,— $459, — which,  added,  makes  $1,479,  balance  due  defendant  on  the 
ranch.  Deduct  this  sum  from  amount  due  plaintiff,  and  there  remains  due 
pJaintiff  on  this  accounting,  the  sum  of  $8,235.05,  for  which  there  will  be  a 
decree. 

Equity  does  not  do  justice  by  halves.  Its  principles  require  the  complete 
administration  of  justice  between  the  parties  before  the  court.  Therefore  we 
have  not  hesitated  in  this  case  to  examine  the  entire  account  submitted  in 
evidence,  and  to  adjust  the  same  according  to  the  real  rights  of  the  parties  as 
they  appeared  to  us,  notwithstanding  some  items  involved  belong  to  the  part- 
nership of  Land  &  Paul;  but  in  such  case  we  have  only  charged  the  defend- 
ant one-half  of  the  sum  advanced  by  the  plaintiff.  We  have  seen  proper  to 
allow  the  defendant  interest  on  the  balance  of  the  unpaid  purchase  money  for 
one-half  the  ranch,  though  the  item  was  not  specially  claimed  upon  the  trial ; 
but  he  is  manifestly  entitled  to  it.  Annexed  hereto  is  an  itemized  statement 
of  the  items  claimed  by  plaintiff  and  disallowed: 

October  21, 1882,  to  J  of  500  tons  of  hay, 

December  7.  1882,  to  expenses  to  the  ranch, 

March  15,  1883,  to  cash,  by  Martin  &  Reames, 

May  24,  1883,  to  expenses  in  suit  at  Linkville,    - 

August  27, 1883,  to  expens^es  at  Linkville  at  court,   - 

July  5, 1883,  to  amount  paid  Nichols  &  Abell, 

November  30, 1883,  to  cash,  by  Reames  &  Martin,    • 

November  30, 1883,  to  amount  of  attorney's  fees  claimed  in 
Pat^  V.  Xane?,  on  foreclosure,       -  -  -  - 

Amount  disallowed,      .  -  •  -  -         $1,916  00 

We  do  not  give  any  direction  as  to  the  order  in  which  the  property  is  to  be 
sold  or  which  shall  be  first  sold.  Usually,  in  such  case,  equity  would  require 
that  personal  property  should  besoldfii-st;  but  that  question  is  remitted  to 
the  court  below  for  such  directions  as  may  be  equitable,  upon  the  application 
of  either  party.  The  settlement  of  these  accounts,  and  the  adjustment  of  the 
rights  of  the  parties  growing  out  of  the  several  writings  mentioned  in  the 
pleadings,  are  matters  in  which  the  parties  are  mutually  interested,  and  as 
to  which  there  might  well  be  honest  differences.  We  therefore  direct  tlmt 
neither  party  shall  recover  costs  against  the  other,  neither  in  this  court  nor  the 
court  below,  aud  that  each  party  shall  pay  one-half  of  the  clerk's  fees  in  each 
court. 

Let  the  decree  of  the  court  below  be  reversed,  and  a  decree  entered  here  in 
accordance  with  this  opinion. 

On  petition  for  a  reargnment  of  the  above  cause,  it  was  decreel  hy  the  court  that  the 
plaintiff  pay  the  mortgage  on  the  land  in  controversy,  placed  there  by  him  in  favor  of 
the  Siskyou  County  Bank  for  $2,931.85,  and  that  such  payment  be  made  a  condition  pre- 
cedent to  the  enforcement  of  this  decree  by  him.  This  final  doci^ee  was  made  Febru- 
ary 2ld,  1888. 

(2  Idaho  [Haab.]  420) 

Back  t>.  Sierra  Nevada  Con.  Min.  C3o. 

(Suprejne  Court  of  Idaho.    February  27, 1888.) 

Mines  and  Mining — Location  of  Claim— Tunneling — Adversb  Claims— Right  to 

FiLB. 

A  tunnel  located  and  run  for  the  development  of  veins  or  lodes,  pursuant  to  the 
pi-ovisions  of  section  2823,  Rev.  St.  U.  S.,  becomes  amining^  claim,  and  entitles  the 
owner  thereof  to  make  an  adverse  claim  against  one  claiming  to  locate  upon  the 
line  of  the  tunnel,  and  while  the  same  wasl>eing  prosecuted  with  reasonable  dili- 
gence such  tunnel  owner  is  entitled  to  proceed  under  the  provisions  of  section 

Saae,  Rev.  st,  u.  s. 
{SyUcibus  hy  the  Court.) 
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Appeal  from  district  court,  Shoshone  county;  before  Justice  Buck. 

Action  brought  in  support  of  an  adverse  claim  made  on  behalf  of  the 
Pilgrim  tunnel  location,  owned  by  the  plaintiff,  H.  S.  Back,  against  the 
Sierra  Nevada  Consolidated  Mining  Company.  From  a  judgment  sustaining 
the  defendant's  demurrer  to  the  complaint  the  plaintiff  appeals. 

W.  B.  Heyburn,  for  appellant.  F.  Qanahl  and  Albert  Hogan  for  re- 
spondent. 

Hays,  C.  J.  This  is  an  appeal  from  the  Judgment  of  the  district  court  of 
the  First  judicial  district  of  Idaho  territory,  in  and  for  Slioshone  county,  ren- 
dered on  failure  of  plaintiff  to  amend  the  complaint  after  demurrer  thereto 
was  sustained,  the  plaintiff  having  elected  to  stand  on  the  complaint  as  filed. 
The  action  is  one  brought  in  support  of  an  adverse  claim  filed  in  the  United 
States  land-office  against  the  issuance  of  a  patent  for  the  Sierra  Nevada  lode 
mining  claim,  said  adverse  claim  being  made  on  behalf  of  the  Pilgrim  tunnel 
location  made  under  the  provisions  of  section  2323,  Bev.  St.  U.  S.  At  thy  time 
of  filing  the  adverse  claim  and  the  complaint  in  this  action,  the  Sierra  Nevada 
lode  mining  claim  was  owned  by  the  respondent,  a  corporation,  and  the  said  tun- 
nel location  was  owned  by  the  appellant.  During  the  period  of  publication 
of  the  application  of  the  Sierra  Nevada  claim  the  appellant  filed  an  adverse 
claim,  accompanied  by  a  map  made  from  actual  survey,  showing  the  relative 
position  of  the  said  mining  claim  and  tunnel  location,  in  the  United  States 
land-office  in  the  district  in  which  said  claims  were  situated,  and  in  which 
application  for  patent  of  said  claim  \X9S  filed,  and  said  adverse  claim  was 
duly  allowed  by  the  register  of  said  land-office,  and  within  30  days  after  so 
filing  said  adverse  claim  appellant  filed  his  complaint  in  an  action  brought  in 
support  thereof,  in  the  district  court  aforesaid.  Kespondent  appeared  and 
demurred  to  said  Complaint  on  the  grounds  hereinafter  stated. 

Appellant  in  his  complaint  alleges  that  one  Philip  Kirby,  a  citizen  of  the 
United  States,  on  April  5,  1886,  located  a  tunnel  site  under  the  provisions  of 
section  2323,  Bev.  St.  U.  S.,  3,000  feet  in  length,  in  the  Yreka  mining  dis- 
trict, Shoshone  county,  Idaho  territory,  and  that  at  the  time  of  making  such 
location  he  marked  the  line  thereof  by  planting  posts  at  every  100  feet  along 
the  said  line,  each  post  being  plainly  marked  "Pilgrim  Tunnel  Line,"  and 
that  he  posted  a  notice  of  the  location  of  said  tunnel  at  the  face  thereof;  that 
he  had  cut  out  trails  to  said  tunnel,  three  miles  in  length,  and  had  cut  out 
said  tunnel  six  feet  wide  and  six  feet  high,  and  run  the  same  four  feet  undfr 
cover,  prior  to  said  location  and  during  said  month  of  April;  that  on  April 
12,  1886,  said  Kirby  appeared  before  the  recorder  of  the  mining  district  in 
which  said  tunnel  was  located,  and  made  the  affidavit  required  by  the  regula- 
tion ot  the  general  land-office,  and  the  same  was  duly  attached  to  a  copy  of 
the  notice  of  location  posted  at  the  face  of  said  tunnel,  and  said  copy  of  notice 
and  affidavit  were  on  said  12th  day  of  April,  1886,  filed  in  the  office  of  said 
recorder,  and  have  there  remained;  and  said  notice  and  affidavit  were  after- 
wards, on  the  16th  day  of  April,  1886,  recorded  in  the  office  of  the  recorder  of 
Shoshone  county;  that  said  Kirby  and  his  grantee,  the  plaintiff,  have  con- 
tinuously and  diligently  prosecuted  the  work  of  running  said  tunnel  along 
the  line  as  marked  out  ever  since  said  5th  day  of  April,  1886;  that  at  the 
time  of  making  the  location  of  said  tunnel  there  were  no  known  ledges  ex- 
isting or  cropping  along  the  ctiurse  of  said  tunnel  location  as  the  same  was 
located  and  marked  on  the  ground;  nor  were  there  any  known  ledges  that 
crossed  said  tunnel  location  in  their  coui'se  or  trend;  nor  were  there  any 
ledges  previously  known  to  exist,  or  which  crossed  said  tunnel  location  at  the 
time  of  its  location;  that  after  said  tunnel  had  been  located  as  aforesaid,  to- 
wit,  on  April  6,  1886,  defendant's  grantors  entered  upon  the  line  of  said 
tunnel  location,  at  a  point  where  post  No.  9  on  said  line  was  planted,  and 
with  full  knowledge  of  the  existence  of  said  post,  and  the  location  of  said  tun- 
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nel  commenced  to  prospect  for  minerals,  and  in  so  prospecting  sunk  a  shaft 
through  the  loose  surface  and  slide  earth  and  rock  to  a  depth  of  12  feet  before 
entering  upon  any  solid  formation  or  rock  in  place;  that  at  or  near  the  place 
where  the  shaft  was  so  sunk  there  was  no  lode  or  ledge  of  valuable  mineral- 
bearing  rock  previously  known  to  exist,  nor  did  any  such  crop  or  show  upon 
the  surface  of  the  ground;  that  at  or  about  said  depth  of  12  feet  in  said  shaft 
a  ledge  of  valuable  mineral-bearing  rock  was  discovered  by  said  grantors  o^ 
defendant;  that  said  discovery  was  made  on  and  within  the  line  of  the  said 
tunnel  location  while  the  same  was  being  actively  occupied  and  diligently 
worked;  that  said  lode  or  ledge  is,  and  was  at  the  time  of  striking  the  same 
in  said  shaft,  a  blind  lead  or  lode  on  the  line  of  said  tunnel;  that  the  tunnel, 
on  be.ng  continued  in  its  present  course  on  the  located  line  thereof,  would 
cut  and  intersect  the  said  lode  on  its  dip  within  the  length  and  location  of 
said  tunnel;  that  said  grantors  of  defendant  located  and  recorded  a  mining 
claim  based  upon  their  said  discovery,  and  called  said  claim  the  ''Sierra  Ne- 
vada;" that  defendant,  claiming  to  be  the  grantee  of  said  locators,  did  on  May 
28,  1887.  make  application  for  United  States  patent  for  said  claim,  and  filed 
their  application  for  patent  in  the  United  States  land-office  at  Coeur  d'  Alene, 
Idaho,  and  afterwards  caused  notice  of  said  application  to  be  published,  as 
required  by  law,  and  during  period  of  said  publication  the  plaintiff  filed  a 
protest  and  adverse  claim  in  said  land-office  against  the  issuance  of  a  patent 
for  said  claim  on  behalf  of  said  tunnel  location,  and  within  80  days  after 
filing  such  protest  and  adverse  claim  commenced  the  action  in  the  district 
court  of  the  county  in  which  said  claim  and  tunnel  location  is  situated;  that 
the  plaintitT  was  and  is  by  virtue  of  certain  conveyances  dulj  made  the 
grantee  of  Philip  Kirby,  the  locator  of  said  tunnel  location;  that  he  is  now, 
and  intends  to  continue,  diligently  running  said  tunnel  along  the  line  of  said 
tunnel  site,  and  in  the  direction  of  said  lode  so  discovered  and  called  the 
"Sierra  Nevada,"  for  the  purpose  of  intersecting  and  cutting  the  same,  ami 
that  he  intends,  when  the  samf^  shall  have  been  so  intersected,  to  locate  the 
same  according  to  the  provisions  of  section  2823,  Bev.  St.  U.  S.;  that 
the  ground  upon  which  the  discovery  of  the  said  lode  was  made  by  defend- 
ant's grantors  was  not  vacant  and  unoccupied  public  mineral  lands  of  the 
Unitt'd  States  at  the  time  of  such  discovery  and  location,  and  that  such  loca- 
tion was  void;  and  prays  the  court  to  adjudge  that  the  location  of  the  Sierra 
Nevada  mining  claim  was  null  and  void.  To  which  complaint  the  respond- 
ent demurred,  and  alleged  as  grounds  of  demurrer:  ''That  the  plaintiff  herein 
has  not  legal  capacity  to  sue  in  this  action;  that  it  does  not  appear  from  said 
complaint  that  the  plaintiff  has  any  right,  interest,  or  adverse  claim  upon 
which  he  can  base  an  action  against  the  Sierra  Nevada  Mining  Company,  by 
reason  of  its  application  for  a  patent  herein;  that  he  is  not  the  owner  of  any 
lode,  vein,  or  surface  ground,  by  location  or  otherwise,  authorizing  him  to 
file  any  adverse  claim  herein,  or  to  maintain  any  action  upon  any  pretended 
advei-se  claim."  *' Second,  That  the  said  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action."  It  is  contended  that  the  court  erred 
in  sustaining  the  demurrer,  and  a  reversal  of  the  judgment  entered  therein  is 
now  asked. 

We  have  the  light  of  but  few  adjudicated  cases  to  aid  us  in  an  investiga- 
tion of  this  subject.  We  are  satisfied,  however,  from  an  examination  of  the 
provisions  of  section  2328,  Rev.  St.  U.  S.,  that  it  was  the  intention  of  congress 
that  rights  might  be  secured  to  all  such  as  should  run  tunnels  for  the  devel- 
opment of  a  vein  or  lode  pursuant  to  its  provisions,  and  to  aid  in  securing 
such  rights  it  was  there  enacted  that  "locations  on  the  line  of  such  tunnel  of 
veins  or  lodes  not  appearing  on  the  surface,  made  by  other  parties  after  the 
commencement  of  the  tunnel,  and  while  the  same  is  being  prosecuted  with 
reasonable  diligence,  shall  be  invalid."  It  seems  evident  from  this  enact- 
ment Ihat  congress  intended  to  withdraw  from  exploration  for  lodes  not  ap* 
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pearfng  on  the  surface  so  much  of  the  public  domain  as  lay  upon  the  line  of 
such  tunnel  and  to  reserve  such  for  the  benefit  of  the  proprietor  of  the  tunnel 
so  long  as  he  prosecuted  work  thereon  with  reasonable  diligence,  and  to  give 
to  him  the  right  of  possession  for  this  purpose.  True,  the  act  does  not  so 
state  in  direct  terms,  but  this  is  the  effect  of  its  provisions,  and  any  other 
construction  would  but  imperfectlv  protect  the  rights  of  the  proprietor  of  the 
tunnel.  The  rights  of  the  tunnel  locator  being  created  by  statutory  enact- 
ment, the  courts  should  be  therefore  clothed  with  power  to  protect  such 
rights,  and  we  are  unable  to  see  how  they  can  be  fully  protected  but  by  per- 
mitting such  locator  to  avail  himself  of  the  provisions  of  section  2326.  Doubt- 
less it  was  the  legislative  will  that  he  should  have  such  privilege.  Such 
being  the  case,  we  must  hold  that  a  tunnel  location  constitutes  a  mining  claim 
within  the  meaning  of  the  statute,  as  was  held  by  Commissioner  Kirkwood 
in  his  opinion  of  December  12,  1881,  (Gopp.  Dec.  818,)  and  that  it  is  such  a 
claim  as  may  be  asserted  and  protected  under  the  provisions  of  section  2326, 
Rev.  St.  U.  S.,  and  the  act  amendatory  thereof  While  this  appellant  would 
have  no  right  under  his  complaint  to  have  a  patent  issued  to  him  since  he 
does  not  claim  to  have  discovered  any  vein  or  lode,  yet  we  think  he  has  the 
right  of  possession  for  prospecting  purposes  to  the  area  in  dispute,  and  to 
show  that  respondent's  location  was  made  upon  the  line  of  his  tunnel.  The 
act  of  March  3,  1881,  provides  what  shall  be  done  when  neither  party  shows 
title  to  the  ground  in  conflict. 

The  judgment  of  the  district  court  is  therefore  reversed,  and  the  cause  xe 
manded  for  further  proceedings  according  to  law. 

Buck  and  Bbodebick,  JJ.,  concur. 

(38  Kan.  492) 

HoLLis  V,  Shaffer. 
(Supreme  Court  of  Kansas.    February  11, 1888.) 

1.  PARTNERBHrp— Dissolution — Good-Will— Injunction. 

H.  and  S.,  copartners,  dissolved.  H.  agreed  to  take  all  the  property,  and  pay  all 
the  debts  of  the  partnership.  S.  agreed  to  give  H.  his  good-will  in  the  business, 
and  not  to  engage  in  it  at  a  certain  place  so  long  as  H.  should  carry  it  on.  In  an  ac- 
tion by  H.  to  enjoin  S.  from  prosecuting  the  business  at  such  place,  he  must  aver 
and  prove  that  he  has  performed  his  part  of  the  contract  substantially,  before  he  is 
entitled  to  an  injunction. 

2.  Same— Performance  op  Agreement- Proof. 

When,  at  the  commencement  of  such  action,  H.  has  not  paid  a  debt  of  the  partner- 
ship that  is  overdue,  but  has  deposited  with  the  creditor  notes  due  the  firm,  as  col- 
lateral security,  but  there  is  no  evidence  tending  to  show  the  value  of  such  notes, 
a  substantial  performance  of  his  contract  with  S.  is  not  proven. 
{Syllabus  l/y  Holt,  C.) 

Commissioners'  decision;  Error  to  district  court, Clay  county;  E.  Hutch- 
inson, Judge. 

M,  M,  Miller  and  C.  M,  Anthony,  for  plaintiff  in  error.  HarTcness  &Qodr 
ard,  for  defendant  in  error. 

Holt,  C.  In  1883,  S.  M.  Hollis,  the  plaintiff  in  error,  plaintiff  below,  en- 
tered into  a  copartnership  with  J.  W.  Shaffer,  the  defendant,  to  engage  in  the 
business  of  selling  windmills,  pumps,  etc.,  in  Cloud,  a  part  of  Clay  and  adja- 
cent counties.  Upon  the  7th  of  November,  1884,  the  copartnership  was  dis- 
solved by  mutual  consent,  and  a  contract  was  entered  into  whereby  the  plain- 
tiff purchased  all  of  the  stock,  notes,  and  property  of  the  partnership,  for  the 
purpose  of  carrying  on  the  old  business  in  the  territory  formerly  occupied  by 
the  firm.  It  was  agreed  that  Hollis  should  pay  all  liabilities  of  the  firm;  and 
also,  in  the  language  of  the  contract:  "It  is  further  agreed  by  the  said  J.  W, 
6haffer  that  he  shall  give  to  the  said  S.  M.  Hollis  his  good-will  in  the  busi- 
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ness,  and  also  agrees  not  to  engage  in  the  same  business,  in  the  territory  now 
belonging  to  said  Hollis  and  Shaffer,  while  said  S.  M.  Hollis  is  engaged  in  the 
same.''  The  plaintiff  continued  to  prosecute  this  business  in  the  same  ter- 
ritory until  this  action  was  tried.  The  defendant  on  the  20th  of  April,  1885, 
formed  a  copartnership  with  one  Seger  for  the  purpose  of  selling  windmills 
and  pumps  within  the  territory  formerly  occupied  by  Hollis  &  Shaffer.  Plain- 
tiff brought  this  action  in  the  district  court,  and  obtained  a  temporary  injunc- 
tion enjoining  the  defendant  from  carrying  on  such  business.  At  the  Janu- 
ary term,  1886,  the  cause  was  tried  by  the  court,  and  judgment  was  rendered 
for  the  defendant.  No  special  questions  of  f^t  were  submitted,  and  none 
found  by  the  court. 

It  is  not  questioned  that  the  court  had  authority  to  enjoin  defendant  from 
again  engaging  in  this  business  in  the  territory  embraced  in  his  contract  of 
dissolution  with  plaintiff.  He  had  conveyed  his  good-will  on  the  business, 
aud  had  contracted  not  to  engage  in  the  same  business  again  as  long  as  the 
plaintiff  should  carry  it  on.  The  courts  have  ample  authority  to  execute  such 
a  contract,  perhaps  negatively,  by  an  injunction  restraining  the  party  so  con- 
tracting from  setting  up  a  new  business,  and  thereby  designedly  drawing  off 
the  customers  from  the  one  established. 

The  defense  urged  is  that  the  plaintiff  had  not  performed  his  part  of  the 
contract.  It  appears  from  the  testimony  that,  when  the  partnership  existing 
between  plaintiff  and  defendant  was  dissolved,  the  firm  was  indebted  to  Sher- 
rard  &  Searles,  of  Atchison,  Kjinsas,  in  a  considerable  sum;  perhaps,  in  the 
aggregate,  amounting  to  ^2,000.  The  firm  had  given  notes  at  various  times 
to  Sherrard  &  Searles,  and  had  deposited,  as  collateral  security,  notes  made 
payable  to  themselves.  There  is  a  conflict  of  testimony  whether  a  portion  of 
the  notes  made  payable  to  Hollis  &  Shaffer  were  transferred  to  Sherrard  & 
Searles  as  collateral  security,  or  to  be  applied  as  part  payment  of  their  indebt- 
edness. We  shall  not  pass  upon  this  question,  except  to  say  that,  as  the  judg- 
ment was  for  the  defendant,  it  will  be  presumed  that  the  court  below  found, 
as  it  had  ample  grounds  under  the  evidence  to  do,  that  there  was  remaining 
of  the  indebtedness  of  Hollis  &  Shaffer  to  the  Atchison  firm,  upon  their  notes, 
an  amount  which  the  plaintiff  himself  regarded  as  secured  by  collateral  notes, 
furnished  them  by  himself  and  the  firm  of  Hollis  &  Shaffer.  Among  other 
notes  given  by  Hollis. &  Shaffer  to  Sherrard  &  Searles  was  one  of  $1,783.60, 
due  on  the  first  day  of  January,  1885.  That  note  was  not  paid  in  full  when 
it  became  due,  and  at  the  time  of  the  trial  of  this  action  about  $650  remained 
unpaid  upon  it,  according  to  the  testimony  of  the  plaintiff  himself.  It  is  in 
evidence  that  there  were  collateral  notes  in  the  hands  of  the  Atchison  firm, 
nominally  for  SI, 300,  to  secure  the  payment  of  this  amount  remaining  unpaid. 
There  was  testimony  offered  tending  to  show  that  the  Atchison  firm  was  not 
pressing  plaintiff  for  the  payment  of  said  balance,  and  it  was  established  that 
he  had  paid  every  demand  presented  to  him,  except  the  one  item  of  three  dol- 
lars, about  which  there  is  a  great  amount  of  testimony,  which  is  unimpoitant 
in  this  case.  The  defendant  claims,  because  the  amount  of  $650  was  due  and 
unpaid,  that  the  plaintiff  had  not  fully  complied  with  his  part  of  the  contract, 
and  therefore  could  not  maintain  this  action.  The  principle  is  fundamental 
that  the  party  seeking  a  remedy  of  this  nature  against  another  must  show,  as 
a  condition  precedent  to  his  obtaining  such  remedy,  that  he  has  fully  com- 
plied with  the  contract  on  his  part,  or  that  he  is  willing  and  ready  to  comply. 
There  is  no  averment  in  plaintiff's  petition  that  he  has  performed  the  condi- 
tions of  the  contract  entered  into  with  the  defendant.  There  was  some  evi- 
dence introduced  during  the  progress  of  the  trial,  however,  in  regard  to  the 
payment  of  the  liabilities  of  the  firm.  The  defendant  contends  that  the  pay- 
ment of  the  liabilities  of  the  firm  was  an  essential  part  of  the  contract,  and 
must  have  been  fully  complied  with  before  the  bringing  of  this  action,  while 
the  plaintiff  claims  that  as  the  time  of  the  payment  was  not  designated  in  the 
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contract  itself,  it  is  not  necessary  that  he  should  have  paid  the  fall  amount  of 
the  liabili  ties  of  the  firm,  provided  he  had  relieved  the  defendant  from  liability 
thereon.  We  are  inclined  to  beJieve  that  the  contention  of  the  plaintiff  in  this 
matter  is  correct;  but  from  an  examination  of  the  testimony,  we  fail  to  find  that 
tiie  defendant,  as  a  matter  of  fact,  was  relieved  from  such  liability.  There  is 
some  evidence  that  the  defendant  was  insolvent,  and  it  might  fairly  be  in- 
ferred, although  not  positively  testified  to,  that  the  plaintiff  was  solvent;  yet 
it  is  in  testimony  that  the  Atchison  firm  informed  the  defendant  that  they 
should  look  to  him  for  payment  of  their  claims  against  the  old  firm  of  Hollis 
So  Shaffer,  if  necessary.  If  tlie  deposit  of  these  collateral  securities  had  been 
equivalent  to  payment,  we  presume  the  defendant  might  fairly  have  been  pre- 
sumed to  have  been  relieved  of  all  liabilities  under  the  contract  between  Sfaer- 
rard  &  Searles  and  plaintiff.  But  a  part  of  those  notes  were  turned  over  as 
security,  and  there  is  no  testimony  concerning  their  value.  We  believe  that 
the  absence  of  an  averment  in  the  petition  that  the  plaintiff  had  performed 
his  contract  in  full,  or  was  ready  and  willing  to  do  so,  and  the  absence  of  the 
proof  establishing  the  fact  that  Sherrard  &  Searles  took  the  notes  deposited 
with  them  as  payment  of  the  Indebtedness  of  Hollis  &  Shaffer,  or  that  those 
collaterals  were  of  sufficient  value  to  pay  said  indebtedness,  are  fatal  to  the 
plaintiff's  claim  of  relief.  There  is  considerable  testimony  that  did,  appar- 
ently, seem  favorable  to  the  plaintiff  in  this  action,  and  It  may  be  that  the  real 
facts  might  justify  the  granting  of  an  injunction;  but,  under  the  pleadings 
and  the  evidence  brought  here,  we  are  constrained  to  believe  that  the  decis- 
ion of  the  court  was  correct,  and  therefore  recommend  that  it  be  affirmed. 

Pjkr  Curiam.    It  is  so  ordered;  all  the  justices  concurring. 

(38  Kan.  46;t) 

Oberlander  et  aL  v.  Ck)NFRET. 
(Supreme  Cowrt  of  Kcmsaa,    February  11, 1888.) 

1.  Trial— Reception  of  Evtdekoe— After  Demurrer  to  Evn>ENCE. 

Where  a  plaintiff  introduces  her  evidence  and  rests  her  case,  and  the  defendant 
demurs  to  the  evidence,  and.  while  making  an  argument  upon  the  demurrer,  the 
court,  over  the  defendant's  objection,  grants  leave  to  the  plamtiff  to  oj^en  her  case, 
and  to  introduce  further  testimony,  held  not  error;  that  it  is  all  within  the  sound 
Judicial  discretion  of  the  trial  court. 

8.  f^OTiOK  IN  Civil  Cases— Dismissal  and  Nonsuit. 

A  plaintiff,  without  any  order  or  judgment  of  the  trial  court,  cannot  actually  dis- 
miss his  case  from  the  court. 

(Syllatnia  by  t/ie  Couit) 

Error  to  district  court,  Elk  county;  E.  S.  Torrance,  Judge. 
Brush  ft  Carr,  for  plaintiffs  in  error.    2>.  W.  Dunnett,  for  defendant  in 
error. 

Valentine,  J.  This  was  an  action  brought  in  the  district  court  of  Elk 
county  by  Ester  A.  Confrey  against  8,  B.  Oberlander  and  T.  C.  Hatton,  to  re- 
cover on  an  attachment  boud.  The  case  was  tried  before  the  court  without  a 
jury,  and  the  court  made  a  general  finding,  and  rendered  judgment  in  favor 
of  the  plaintifif  and  against  the  defendant  for  the  sum  of  $71.95,  and  to  re- 
verse this  judgment  the  defendants,  as  plaintiffs  in  error,  bring  the  case  ta 
this  court. 

The  first  ruling  of  the  court  below  complained  of  is  the  overruling  of  an 
objection  made  by  the  defendants  below  to  the  introduction  of  any  evidence 
under  the  plaintiff  *s  petition,  upon  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  It  would  be  useless  to  discuss  this  point; 
there  is  nothing  in  it. 

Tlie  next  ruling  complained  of  is  that  the  court  below,  after  the  plaintiff^ 
had  introiluced  all  her  testimony  and  rested  her  case,  and  after  the  defendants- 
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had  demurred  to  her  evidence,  upon  tlie  ground  that  it  did  not  prove  any 
cause  of  action »  and  while  the  defendants'  counsel  were  making  their  argu- 
ment upon  the  demurrer  over  the  objections  of  the  defendants,  granted  the 
plaintiff  leave  to  reopen  her  case,  and  to  Introduce  further  testimony.  There 
was  no  error  in  this;  it  was  all  within  the  sound  judicial  discretion  of  the  trial 
court.  Cook  V.  University,  14  Kan.  548;  Railroad  Co,  v.  Dry  den,  17  Kan. 
279;  Railroad  Co,  v.  Reecher,  24  Kan.  228;  Mason  v.  Rytis,2i5  Kan.  467. 

After  the  plaintiff  below  had  introduced  further  testimony,  and  again  rested, 
the  defendants  below  again  demurred  to  the  evidence,  for  the  reason  that  it 
did  not  prove  any  cause  of  action,  and  the  court  below  overruled  the  demuiTer. 
This  is  claimed  to  be  erroneous  for  several  reasons,  among  which  are  the  fol- 
lowing: It  is  claimed  that  the  attachment  proceedings  were  against  Vincent 
Confrey  alone,  and  not  against  the  plaintiff,  Ester  A.  Confrey ;  that  such  pro- 
ceedings were  regular  and  valid ;  that  the  attachment  bond  was  given  only 
to  Vincent  Confrey ;  that  none  of  the  property  of  Ester  A.  Confrey  was  dis- 
turbed; that  there  is  nothing  in  the  case  to  show  that  any  of  the  attachment 
proceedings  were  irregular  or  wrongful,  except  an  order  of  the  judge  of  the 
court  below,  made  at  chambers,  discharging  the  attachment;  and  it  is  claimed 
that,  before  this  order  of  discharge  was  made,  the  entire  action  in  which  the 
attachment  proceedings  were  had,  had  been  dismissed.  In  every  one  of  the 
foregoing  matters,  the  plaintiffs  in  error,  defendants  below,  are  mistaken.  In 
the  attachment  case  no  cause  of  action  was  stated  as  against  Mrs.  Confrey. 
No  suificient  affidavit  for  the  attachment  was  filed  as  against  her.  The  at- 
tachment bond  was  given  to  her,  as  well  as  to  Vincent  Confrey.  The  order 
of  attachment  was  issued  against  her,  as  well  as  against  Vincent  Confrey. 
Her  property  was  attached  by  means  of  garnishment  proceedings  connected 
with  the  attachment  proceedings.  The  attachment  suit  was  not  dismissed 
when  the  judge  of  the  court  below  discharged  the  attachment.  Iler  property 
had  not  been  released  at  that  time  from  the  garnishment  proceedings;  nor  had 
any  notice  been  given  to  the  garnishee  of  the  supposed  dismissal  of  the  ac- 
tion, or  the  supposed  release  of  the  plaintiff's  property.  On  the  day  preced- 
ing the  discharge  of  the  attachment,  a  paper  was  tiled  in  the  attachment  case 
by  t^e  plaintiff  in  that  case,  Oberlander,purpoi1;ing  to  dismiss  the  action,  and 
notice  was  given  to  Mrs.  Confrey's  attorney,  but  no  judgment  was  rendered 
or  order  made  by  the  court  dismissing  the  case,  nor  was  the  supposed  dis- 
missal called  to  the  attention  of  the  court  until  a  long  time  afterwards;  and 
therefore  the  cause  was  not  dismissed.  Dismissals  under  the  Civil  Code  (ar- 
ticle 17)  are  judgments,  which  neither  of  the  parties,  nor  the  clerk,  nor  all 
together,  but  only  the  court,  can  render.  Besides,  the  plaintiff  in  that  case, 
Oberlander,  did  not  release  Mrs.  Confrey's  property  from  the  attachment  and 
garnishment  proceedings,  nor  give  notice  to  the  garnishee  that  it  was  released; 
and  the  only  means  by  which  she  could  procure  its  release  was  by  obtaining 
a  discharge  of  the  attachment,  as  she  did.  But,  really,  it  makes  but  very 
little  difference  in  this  case  whether  the  suit  was  dismissed  before  the  attach- 
ment was  discharged  or  not;  and  it  is  at  least  questionable  whether  this  ques- 
tion is  properly  presented  to  this  court  by  the  assignments  of  eiTor  and  the 
record. 

It  is  further  said  that  the  court  below  erred  in  excluding  evidence  offered 
by  the  defendants  below.  Ko  page  of  the  record  is  cited,  however,  and  we 
fail  to  discover  any  such  error.  The  judgment  of  the  court  below  will  be  af- 
firmed. 

AH  the  justices  concurring. 
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(38  Kan.  482) 

National  Solab  Salt-Wobks  v.  Wemtss. 
(Supreme  Court  of  Kansas.    February  11, 1888.) 

Trial — ^Instkuctions — Harmless  Error. 

When  erroneous  instructions  are  given,  but  it  is  evident  from  all  the  facts  shown 
by  the  record  that  the  jury  were  not  misled,  and  that  the  party  excepting  to  the  in- 
structions was  in  no  manner  prejudiced,  the  error  is  an  immaterial  one.  and  thesu- 
preme  court  will  not  reverse  the  judgment  of  the  district  court  therefor.  Wood- 
man V.  Davis  J  32  Kan.  844,  4  Pac.  Rep.  232,  cited  and  approved. 

{Syllalms  by  Simpson^  C.) 

Commissioners'  decision.  Error  to  district  court.  Saline  county;  S.  0. 
Hinds,  Judge. 

This  action  was  commenced  in  the  district  court  of  Saline  county,  on  the 
10th  day  of.  October,  1884,  by  K.  J.  Wemyss  against  the  National  Solar  Salt- 
works, a  corporation  organized  under  the  laws  of  the  state  of  Colorado,  to  re- 
cover on  the  three  following  promissory  notes: 

Exhibit  C. 
"$1,500.  Solomon  City,  Kansas,  October  1, 1881. 

February  1,  1882,  after  date,  the  .National  Solar  Salt  Company  promise  to 
pay  to  the  order  of  R.  J.  Wemyss  fifteen  hundred  dollars.  Payable  at  First 
National  Bank  of  Abilene,  with  interest  at  the  rate  of  eight  per  cent,  per  an- 
num from  date  until  paid.    Interest  payable  annually.    Value  received. 

"No. Due. . 

"The  National  Solar  Salt  Company. 

"  By  Robert  Lamborn,  Prest.** 
The  indorsements  on  note  are  as  follows: 

"  ^150.    Received  January  12, 1884,  the  amount  of  one  hundred  and  fifty  dol- 
lars, on  account.  R.  J.  Wemyss. 
"860.    Received  fifty  dollars  on  account,  March  1,  1884. 

B.  J.  Wemyss." 
Exhibit  A. 
"$2,000.  Solomon  City,  Kansas,  October  1,  1881. 

February  1,  1882,  after  date,  the  National  Solar  Salt  Company  promise  to 
pay  to  the  order  of  R.  J.  Wemyss  two  thousand  dollars.  Payable  at  First 
National  Bank  of  Abilene,  with  interest  at  the  rate  of  eight  per  cent,  per  an- 
num from  date  until  paid.  Interest  payable  annually     Value  received. 

«]S^o. Due . 

"The  National  Solar  Salt  Company. 

"By  Robert  II.  Lamborn,  Prest." 
The  indorsements  on  above  note  are  as  follows: 

"$275.  Received  July  12,  1884,  two  hundred  and  seventy-five  dollars,  on 
account.  R.  J.  Wemyss. 

"Received  seventy-five  dollars,  on  account.  R.  J.  Wemyss." 

Exhibit  B. 
"$2,000.  Solomon  City,  Kansas,  October  1, 1881. 

"January  1, 1882,  after  date,  the  National  Solar  Salt  Company  promise  to  pay 
to  the  order  of  R.  J.  Wemyss  two  thousand  dollars.  Payable  at  First  Na- 
tional Bank  of  Abilene,  with  interest  at  the  rate  of  eight  per  cent,  per  annum 
from  date,  until  paid.    Interest  paj'able  annujiUy.    Value  received. 

"No. Due . 

"The  National  Solar  Salt  Company, 

"By  Robert  H.  Lamborn,  Prest." 
The  indorsements  on  above  note  are  as  follows: 

"$275.  Received  January  12,  1884,  the  sum  of  two  hundred  and  seventy* 
^ye  dollars,  on  account.  R.  J.  Wemyss. 

"Received  March  1,  1884,  seventy-five  dollars,  on  account. 

"B.  J.  Wemyss." 
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The  salt  company  filed  the  following  answer,  to- wit: 

"The  said  defendant,  for  answer  to  said  plaintiff's  petition,  says  that  defend- 
ant admits  that  it  is  a  corporation  duly  organized  and  existing  under  the  laws 
of  the  state  of  Colorado,  bnt  denies  that  it  is  indebted  in  any  sum  whatever 
to  the  said  plaintiff  in  manner  and  form  as  claimed  in  plaintiff's  petition. 
The  said  defendant,  further  answering  said  plaintiff's  petition,  for  a  just  cause 
of  defense,  alleges  that  said  plaintiff  ought  not  to  have  and  maintain  his  action 
aforesaid  against  said  defendant  company,  because  said  plaintiff  obtained  from 
the  defendant  the  promissory  notes,  mentioned  in  said  plaintiff's  petition,  by 
false  and  fraudulent  representations  made  to  defendant  by  plaintiff  at  the  time 
.  of  the  making  said  notes,  for  the  purpose  of  obtaining  the  same,  in  this,  to- 
wit:  That  the  said  plaintiff  having  at  that  time,  to-wit,  October  1, 1881,and  for 
a  year  previous  thereto,  the  sole  and  actual  control  and  management  of  the  de- 
fendant's affairs  and  saltworks,  for  making  and  manufacturing  salt  in  Saline 
county,  Kansas,  represented  to  the  defendant  that  he  had,  in  addition  to  835,- 
000  before  that  time  advanced  by  defendant  to  plaintiff  at  his  instance  and  re- 
quest, for  the  purchase,  completion,  and  operation  of  the  said  works,  but  with- 
out the  knowledge,  consent,  instance,  or  request  of  defendant,  advanced  for  the 
use  and  benefit  of  the  defendant  the  sum  of  $5,500,  the  aggregate  sum  of  said 
notes,  for  the  purpose  of  enlarging  and  completing  said  salt-works,  and  the 
facilities  and  money-making  capacity  of  the  same;  so  that  from  that  time  said 
works  would  pay  as  profits  20  percent,  on  defendant's  paid-up  capital  stock  of 
$35,000.  That  by  reason  of  said  outlay  of  his  own  money  said  works  had  been 
so  fully  and  thoroughly  equipped  and  completed  that  they  would  necessarily 
yield  under  his  management  increased  and  increasing  profits  over  the  said 
stipulated  20  per  cent,  on  said  capital  stock,  and  that  said  defendant  would 
not  be  called  upon  to  contribute  any  money  for  the  payment  of  said  notes  to 
be  given  for  said  money  of  his  own,  expended  as  aforesaid,  because  the  ex- 
penditure of  said  sum  of  money  had  made  the  defendant's  salt-works  so  effi- 
cient for  making  money  as  profits  on  the  invested  capital  that  said  notes  would 
be  paid,  as  they  would  become  due,  out  of  surplus  clear  profits  resulting  from 
his  operation  of  said  salt-works.  That  if  defendant  would  execute  notes  for 
his  said  unsolicited  advances,  said  defendant  should  never  hear  of  such  notes 
as  obligations  against  defendant,  as  he  would  certainly  pay  the  money  due 
him  on  said  notes  in  four  months'  time  without  said  defendant's  contribut- 
ing anything  therefor,  but  from  the  large  profits  resulting  from  his  successful 
management  and  operation  of  defendant's  salt-works.  That  the  advance  and 
expenditure  of  said  sum  or  sums  of  money  had  been  necessary  and  was  re- 
quired on  account  of  $35,000  being  insufficient  for  carrying  out  the  proposed 
improvements  and  completion  of  said  salt-works.  That  the  same  had  been 
judiciously  expended  therefor,  and  was  properly  accounted  for  in  the  books 
and  records  of  defendant.  And  said  defendant  avers  that,  solely  relying  upon 
the  aforesaid  representations  of  plaintiff  to  it,  and  the  truth  thereof,  it  caused 
said  piomissory  notes  to  be  executed  and  delivered  to  plaintiff,  but,  as  defend- 
ant further  avers,  the  said  representations  to  it  by  plaintiff,  hereinbefore  set 
forth,  were  false,  and  that  plaintiff  knew  them  to  be  false  when  he  made 
them  as  aforesaid,  and  that  they  were  then  and  there  made  by  the  plaintiff  for 
the  purpose  of  obtaining  said  promissory  notes,  all  of  which  plaintiff  well 
knew  at  the  time;  and  defendant  further  says  that  defendant  did  not  know 
the  said  representations  were  false,  and  falsely  and  fraudulently  made  as  afore- 
said, until  after  defendant  had  paid  the  sura  of  $900  thereon. 

Second  Defense.  The  said  defendant,  further  answering,  for  a  second  de- 
fense to  said  plaintiff's  petition,  refers  to  the  foregoing  part  of  this  answer  as 
part  thereof,  and  further  avers  that  said  plaintiff  ought  not  to  have  and  main- 
tain his  action  aforesaid  against  defendant  for  that  there  was  a  total  failure  of 
consideration  for  the  notes  mentioned  and  sued  on  in  plaintiff's  petition;  for 
the  consideration  of  said  notes  was  for  money  advanced  and  used  by  plaintiff 


Digitized  by 


Google 


92  PAaFic  REPORTER.  [Kau. 

at  his  own  instince  for  fully  completing  salt-works  in  Saline  county,  Kansas, 
so  that  tlie  S2ime  would  tiierealter,  under  plaintiff's  sole  management,  produce 
large  clean  profits  to  defendant  on  the  said  capital  stock,  and  for  no  other 
consideration  wlmtever;  when,  in  trutli  and  fact,  as  defendant  avers,  said 
money  was  not  advanced  and  used  for  said  purpose  as  aforesaid,  nor  for  any 
purpose  of  use,  benefit,  or  profit  to  defendant,  but  was  used  by  plaintiff  him- 
self in  useless  experiments,  and  in  replacing  money  which  had  been  before 
that  time  furnished  to  him  by  defendant  for  improving  said  salt-works,  but 
which  had  been  recklessly  squandered  and  wasted  by  plaintiff  in  useless  and 
worthless  matters  and  purposes. 

Third  Defense,  The  defendant,  further  answering  plaintiff's  petition,  for  a 
third  cause  of  defense,  as  a  counter-claim,  says:  That  on  the  10th  day  of  Oc- 
tober, A.  D.  1880,  plaintiff  and  defendant  made  and  entered  into  an  agreement 
of  writing  of  that  date  In  words  and  figures  as  follows: 

"Colorado  Spuinos,  Col.,  October  16,  1880. 

"  This  agreement,  made  this  16th  day  of  October,  1880,  witnesseth:  That  R. 
J.  Wemyss,  party  of  the  first  part,  hereby  agrees  to  become  the  general  man- 
ager of  the  National  Solar  Salt  Company,  and  take  charge  of  all  their  prop- 
erty connected  with  salt-works  and  lands,  and  sales  of  salt,  etc.,  collection  of 
debts,  payment  of  taxes,  and  all  other  matters  pertaining  to  the  business  of 
the  company  in  Kansas,  for  a  period  of  three  years  from  March  1,  1881,  and 
will  reside  at  Solomon,  Kansas,  from  that  time,  and  will  devote  himself  as- 
siduously to  the  affairs  of  the  company.  That  the  said  party  of  the  first  part 
first  pay  all  the  expenses  of  wages,  taxes,  etc.,  necessary  for  operating  the 
company,  and  twenty  per  cent,  on  the  sum  of  twenty-five  thousand  dollars  out 
of  the  earnings  from  its  business,  whereupon,  from  the  excess  over  the  said 
expenses  and  dividends,  the  said  party  of  the  first  part  shall  receive  two-thiixls 
of  all  the  remaining  net  receipts  for  the  first  year  in  full  remuneration  for  his 
services  hereunder,  and  for  each  of  the  two  succeeding  years,  one-half  of  said 
excess,  as  said  remuneration.  It  is  also  agreed  that  the  president,  secretary, 
and  treasurer  of  the  company  shall  serve  without  salary,  for  the  above-named 
three  years.  In  case  a  sum  less  or  more  than  twenty-five  thousand  dollars  is 
put  into  the  works  of  said  salt  company,  the  said  dividends  of  twenty  percent, 
shall  be  reduced  or  increased,  so  that  it  shall  be  twenty  per  cent,  of  the 
average  amount  of  paid-up  cash  furnished  by  the  stockholders.  In  witness 
whereof,  the  said  R.  J.  Wemyss,  party  of  the  first  part,  and  Robert  H.  Lam- 
born,  president  of  the  National  Solar  Salt  Works  Company,  party  of  the  sec- 
ond part,  have  hereunto  set  their  hands  and  seals  this  16th  day  of  October, 
1880. 

[Seal.]  "R.  J.  Wemyss. 

[Seal.]  "Robert  H.  Lamborn,  Prest.  N.  S.  S.  Co, 

•'Witness:  A.  H.  Danforth,  Secy." 

That  in  pursuance  of  the  foregoing  contract  said  plaintiff  on  March  1, 1881* 
was  in  charge  of  the  affairs  of  said  defendant,  and  of  the  said  salt-works 
hereinbefore  mentioned,  situated  very  near  Solomon,  Kansas,  to  which  place 
plaintiff  then  came  to  reside.  That  defendant  furnished  as  required  of  it  to 
plaintiff,  between  October  1,  1880,  and  October  1, 1881,  the  sum  total  of  $35,- 
000,  and  also  did  everything  else  required  of  it  under  said  contract.  But  de- 
fendant avers  that  said  plainUff  failed,  neglected,  and  refused  to  construct 
and  manage  the  said  salt-works,  and  affairs  thereof,  in  a  provident,  prudent, 
careful,  and  business-like  manner,  and  to  expend  the  money  furnished  as 
aforesaid  to  him,  for  judicious  and  appropriate  purposes.  That  he  willfully 
and  negligently  disregarded  efficient  and  well-tried  phms  and  approved  methods, 
and  the  use  of  the  appropriate  material  in  constructing  the  said  works,  and 
vats  and  covers  therefor  used  in  making  salt,  although  such  plans  were  fur- 
nished to  plaintiff,  and  he  was  specially  requested  so  to  do  by  defendant,  and 
was  also  advised  thereunto  by  competent  and  experienced  men  in  such  busi- 
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ness;  but  in  the  place  thereof,  the  plaintiff  constrncted  said  works  ar.d  vats 
and  covers,  but  at  no  less  cost  and  expense  to  defendant,  with  green  and  un- 
suitable material,  and  on  inefficient  and  unskillful  plans  and  methods,  so  that 
the  defendant  has  been  and  will  be  compelled,  by  great  outlay  in  money,  to 
replace  unsuitable  materials  used  by  him  with  suitable  and  durable  material. 
That  he  willfully  and  stubbornly  failed  and  refused  to  locate  and  set  the  steam- 
engine  and  appurtenances  thereto,  used  at  said  works,  in  a  proper  and  skill- 
ful manner,  or  permit  the  same  to  be  so  located  and  set  by  competent  persons, 
which'  necessitated,  and  still  requires,  large  expense  by  defendant  to  relocate 
and  reset  the  same.  That  in  managing  defendant's  affairs  and  salt-works,  as 
aforesaid,  plaintiff  negligently  and  carelessly  failed  to  construct  such  part  of 
said  works  that  were  made  by  him  in  a  substantial  and  workman-like  manner, 
and  also  that  he  negligently  and  carelessly  faiied  to  properly  preserve,  care  for, 
and  keep  said  works  in  an  efficient  manner  for  the  uses  and  purposes  for 
which  said  works  had  been  built  and  constructed.  That  he  negligently  failed 
to  operate  said  works  with  care  and  assiduity,  but  left  such  operation  to  other 
and  inefficient  men,  and  that  he  recklessly  and  extravagantly  expended  large 
sums  of  money,  furnished  to  him  as  aforesaid,  for  constructing,  improving, 
and  completing  said  works,  for  ill-advised  and  useless  experiments  in  and 
about  the  construction  of  said  works,  and  for  other  experiments  for  worthless 
and  inappropriate  purposes,  by  reason  of  all  of  which  said  defendant  has  been 
damaged  in  the  sum  of  $10,000. 

Fourth  Defense.  Said  defendant,  further  answering,  for  a  fourth  cause  of 
defense,  says:  That  it  refers  to  the  foregoing  parts  of  this  answer,  and  par- 
ticularly to  the  written  agreement  hereinbefore  set  forth,  and  as  a  part  hereof, 
and  further  avers  that  defendant  on  its  part  did  and  performed  each  and  all 
the  duties,  obligations,  and  requirements  obligatory  and  required  of  it  by  the 
terms  of  said  written  agreement,  but  that  the  plaintiff  disregarded  his  duties 
and  obligations  thereunder;  failed,  neglected,  and  refused  to  be  the  general 
manager  of  the  defendant,  and  to  take  care  of  its  property  connected  with  its 
salt-works  and  lands,  and  matters  generally  pertiiining  to  its  business  in  Kan- 
sas, and  to  sell  its  salt,  collect  its  debts,  pay  its  taxes,  and  to  devote  himself 
assiduously  to  the  affairs  of  said  defendant  for  the  space  of  three  years  from 
March  1,  1881,  and  also  failed  and  refused  to  reside  at  said  Solomon,  Kansas, 
for  said  three  years;  for  said  plaintiff,  about  October,  A.  D.  1882,  wholly 
abandoned  said  salt-works,  and  the  management  thereof,  and  of  the  defend- 
ant's said  affairs,  and  without  the  knowledge  or  consent  of  defendant,  and 
from  that  date,  refused  to  perform  any  of  the  duties  and  obligations  required 
of  him,  and  did  also,  about  said  last-mentioned  date,  without  defendant's 
knowledge  or  consent,  leave  and  cease  to  reside  at  said  Solomon,  Kansas,  and 
did  at  that  date  move  to  the  county  of  Hamsey,  in  the  state  of  Minnesota, 
where  he  has  since  resided;  all  of  which  to  defendant's  damage  of  $2,500. 

Fifth  Defense.  The  defendant,  further  answering,  for  a  fifth  cause  of  de- 
fense says:  That  the  plaintiff  was,  at  the  commencement  of  this  action ,  justly 
indebted  to  the  defendant  in  the  sum  of  $2,660,  for  so  much  money  before 
that  time  had  and  received  by  said  plaintiff  to  and  for  the  use  of  defendant, 
which  sum  of  money  was  then  due,  and  payable  to  defendant,  and  is  still 
wholly  unpaid. 

Wherefore  defendant  prays  judgment  in  its  favor  on  said  promissory  notes, 
that  the  same  be  delivered  into  court,  and  canceled,  and  that  defendant  have 
judgment  against  plaintiff  for  the  sum  of  $15,360,  and  its  costs." 

Oarver  &  Bond,  for  plaintiff  in  error.    J.  H.  Mohan,  for  defendant  in  error, 

Simpson,  C,  {after  stating  thefajcts  as  above.)  We  shall  take  notice  only 
of  the  specific  errors  complained  of  in  the  brief  of  counsel  of  plaintiff  in  error. 
If  there  are  other  errors  in  the  record,  they  should  have  been  called  to  the  at- 
tention of  the  court  here,  as  well  as  to  that  of  the  trial  court.    It  is  contended 
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that,  among  other  defenses  urged  on  the  trial,  the  main  one  was  that  the  notes 
had  been  obtained  by  Wemyss  through  false  and  fraudulent  representations, 
and  this  was  the  principal  question  passed  upon  by  the  jury.  There  was  a 
verdict 'and  a  judgment  on  the  notes  for  $6,594.50.  and  costs.  The  court 
charged  the  jury  upon  the  question  of  fraud,  as  a  defense  to  the  action,  as  fol- 
lows: "The  defendant,  to  sustain  his  defense  that  the  notes  were  procured  by 
the  false  and  fraudulent  representations  of  the  plaintiff,  must  prove — First, 
that  the  false  and  fraudulent  representations,  or  some  of  them,  were  made  as 
alleged  in  the  second  count  of  the  defendant's  answer.  Fourth,  They  (such 
false  and  fraudulent  representations)  must  have  been  made  by  the  plaintiff, 
with  the  intent  and  for  the  purpose  of  inducing  the  defendant  to  execute  said 
notes  to  the  plaintiff.  Fifth.  The  plaintiff  must  have  known  such  represen- 
tations to  be  false  when  he  made  them.  Sixth*  The  defendants  must  have 
been  ignorant  of  the  real  facts,  and  must  have  relied  solely  upon  such  false 
and  fraudulent  representations,  if  any  such  are  shown  to  have  been  made  by 
tiie  plaintiff."  With  respect  to  these,  the  plaintiff  in  error  says;  "When  a 
contract  is  sought  to  bo  avoided  because  of  false  representations  made  as  an 
inducement  to  its  execution,  it  is  not  essential  to  show  that  the  persons  mak- 
ing the  representations  knew  them  to  be  false, " — and  cites  Wickham  v.  Grant, 
28  Kan.  517:  **  Whoever  positively  and  generally  makes  a  false  assertion  as 
an  inducement  for  another  to  contract  with  him,  and  succeeds  on  that  ground, 
is  guilty  of  a  fraud  that  vacates  the  contract.  It  must  be  as  represented,  or 
it  is  fraudulent.  A  man  who  does  so  ought  to  suffer;  he  must  answer  for  the 
truth." 

The  state  of  facts  developed  by  the  evidence  preserved  in  the  record  is  sub- 
stantially as  follows :  The  plaintiff  in  error  pleaded  fraud  and  misrepresenta- 
tion in  the  inception  of  the  notes ;  that  there  was  a  total  failure  of  consideration ; 
and  finally  attempted  to  show  that  the  defendant  in  error  had  relied  upon  a 
particular  fund  for  the  payment  of  these  notes,  and  this  fund  being  under  his 
control,  and  the  subject  of  his  creation,  he  negligently,  and  from  want  of  busi- 
ness care  and  knowledge,  rendered  the  property  so  unproductive  that  no  fund 
was  created  out  of  which  to  pay  the  indebtedness.  We  have  very  carefully 
read  all  the  evidence,  and  must  say  that  there  is  very  little  positive  evidence, 
or  even  trivial  circumstances,  to  support  any  or  all  of  these  alleged  defenses. 
Wemyss  advanced  the  money  represented  by  the  notes,  at  a  time  when  the 
company  would  have  suffered  great  loss  and  inconvenience  if  he  had  not  done 
so.  He  advanced  it  at  the  suggestion,  and  probably  on  the  request,  of  the 
president,  and  it  was  known  to  all  interested  for  months  before  the  notes  were 
executed.  It  is  true  that  he  had  expressed  a  hope,  possibly  a  belief,  that  he 
might  be  reimbursed  by  sales  of  salt,  but  there  is  not  a  particle  of  testimony 
to  sustain  the  contention  that  he  had  agreed  to  look  solely  to  this  source  for 
repayment.  The  instructions  complained  of  were  not  necessary,  in  our  view, 
to  be  given;  there  was  not  a  state  of  facts  proven  that  justified  them;  there 
was  no  substantial  defense  made  of  the  payment  of  tlie  notes.  A  cursory 
reading  of  the  evidence  of  both  Wemyss  and  Lamborn,  and  the  correspondence 
between  them,  is  enough  to  warrant  the  assertion  that  none  of  the  defenses 
pleaded  in  the  answer  had  any  real  tangible  support  from  the  facts  and  attend- 
ing circumstances.  In  this  view  of  the  case,  an  error  in  the  instructions  be- 
comes an  immaterial  one,  for  the  reason  that  no  such  error  could  have  pro- 
duced a  different  verdict.  The  verdict  rendered  was  the  necessary  product 
of  the  evidence;  any  other  would  be  difficult  to  sustain.  Hence,  conceding 
that  there  was  error  in  both  instances  cited  in  the  brief  of  counsel,  it  could 
not  have  prejudiced  the  plaintiff  in  error.  Woodman  v.  Davis,  32  Kan.  344, 
4  Pac.  Rep.  262,  and  authorities  cited.  We  recommend  that  the  judgment  be 
affirmed. 

Per  Curiam.    It  is  so  ordered. 
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(38  Kan.  417) 

Yak  Fossen  et  al.  v.  Mosher. 
{Sv/preme  Cou/rt  of  Kcmsca,    February  11, 1888.) 

EVIDBNCB— I>EaLi.RAT10K9— WhBN  ADMISSIBLE. 

Where  plaiatifl  and  defendants  engage  in  the  business  of  selling  real  estate  on 
commission,  and  plaintiff  is  to  receive  one-third  of  the  commissions  on  such  sales 
as  compensation,  and,  while  so  engaged,  they  ent^r  into  a  real-estate  speculation 
not  connected  with  their  other  busmess,  and  by  agreement  plaintiff  was  to  receive 
one-third  of  the  net  profit  of  said  speculation,  and  afterwards,  by  agreement,  the 
general  real-estate  business  was  closed  up,  and  afterwards  the  defendants  made  a 
profit  from  said  speculation,  and  refused  to  account  therefor  to  the  plaintiff:  in  an 
action  to  recover  such  interest,  Tield^  not  error  to  exclude  statements  and  decla- 
rations made  by  plaintiff  in  relation  to  and  in  connection  with  the  general  business, 
which  had  no  relation  to  or  connection  with  that  particular  transaction  or  specula- 
tion. 
(Syllabus  by  Clogstony  C.) 

Ck)minissioners'  decision.  Error  to  district  court,  Bourbon  county;  0.  O. 
French,  Judge. 

S.  P.  Mosher  brought  this  action  against  D.  J.  Van  Fossen  and  Henry  Wil- 
cox for  one-third  of  the  profits  from  the  sale  of  lot  11  in  block  103,  in  the  city 
of  Fort  Scott,  Kansas.  Trial  by  jury  and  judgment  for  the  plaintiff  for 
i^249.&6.    The  defendant  brings  error. 

/.  D.  McCleverty  and  W,  C.  Perry,  for  plaintiffs  in  error.  E.  M.  Rulett, 
for  defendant  in  error. 

Clogston,  C.  Van  Fossen  and  Wilcox  were  paitners,  engaged  in  the  real  es- 
tate and  insurance  business  in  the  city  of  Fort  Scott.  S.  P.  Mosher,  the  defend- 
ant in  error,  was  at  the  time  of  the  transaction  complained  of  employed  by  them 
in  their  oflBce,  in  connection  with  their  business,  and  had  charge  of  the  real-estate 
business  of  the  city,  and  was  to  receive  as  compensation  one-third  of  the  com- 
mission on  the  sales  made  in  that  department.  Some  time  in  the  winter  of 
1883  plaintiff  discovered  that  lot  11,  block  103,  in  Fort  Scott,  could  be  pur- 
chased, and  he  conveyed  this  intelligence  to  Van  Fossen  &  Wilcox,  and  was 
by  them  instructed  and  authorized  to  purchase  the  lot,  if  the  same  could  be 
purchased  for  S1,000,  provided  a  good  title  could  be  procured  thereto.  Plain- 
tiff purchased  the  lot  for  $750,  and  after  some  correspondence  procured  the 
title  to  the  property,  the  deed  being  taken  in  the  name  of  one  Havens,  and  was 
dated  March  27.  1883.  At  the  time  of  the  purchase,  plaintiff  ascertained 
that  one  McDonald  desired  to  purchase  the  lot,  and  that  he  would  give  $1,500 
for  it.  Plaintiff  at  once  informed  the  defendants  of  this  fact,  and  was  di- 
rected by  them  to  sell  the  lot  to  McDonald  if  that  sum  could  be  realized  for  it. 
Up  to  this  time  there  seems  to  have  been  no  arrangement  as  to  what  interest 
the  plaintiff  should  have  in  the  transaction,  and  it  is  claimed  by  him  that  this 
transaction  was  independent  of  and  not  connected  with  the  general  business 
he  had  been  doing  for  the  defendants,  and  that  he  desired  to  know  what  his 
interest  was  to  be  in  the  property.  In  a  conversation  with  Van  Fossen  it 
was  arranged  that  if  he  sold  the  property  to 'McDonald  he  should  have  as  his 
share  one-third  of  the  profit  realized  from  the  transaction.  A  deed  was  pre- 
pared, and  plaintiff  presented  it  to  McDonald,  whereupon  McDonald  desired 
not  to  take  the  property.  In  the  mean  time  tne  plaintiff  Ijad  ascertained  that 
another  person  was  desirous  of  purchasing  the  property  and  had  offered  $1,800 
for  it.  Knowing  this  fact,  he  released  McDonald  from  his  agreement  to  take 
the  property,  and  informed  the  defendants  of  the  offer  of  $1,800,  and  the  re- 
lease of  McDonald,  and  asked  that  a  deed  be  made  to  the  person  making  the 
offer.  Van  Fossen  then  refused  to  .sell  the  property  on  this  last  offer,  and  said 
he  would  take  it  himself,  and  no  settlement  was  made  between  the  parties  in 
relation  to  the  plaintiff's  share  in  the  property,  but,  without  the  knowledge  of 
plaintiff,  defendants  gave  him  credit  on  his  general  account  on  their  books  for 
$37.50,  the  commission  they  allowed  him  in  the  transaction.    Shortly  after- 
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wards  plaintiff  purchased  the  insurance  business  of  the  defendant43  and  sev- 
ered his  connection  with  them,  drawing  his  balance  on  his  general  account, 
including  the  $37.50,  but  claimed  that  the  defendants  were  indebted  to  him 
for  his  share  in  the  lot  transaction. 

The  only  errors  alleged  are  that  the  evidence  does  not  sustain  the  verdict, 
and  that  the  court  ruled  out  competent  testimony  material  to  their  defense. 
On  the  first  of  these  propositions  this  court  has  often  laid  down  the  rule  that 
where  there  is  some  evidence  to  sustain  a  verdict  this  court  will  not  dis- 
turb it.  This  was  a  disputed  question  of  fact,  and  the  defendants  gave  their 
theory  of  the  matter,  and  the  plaintiff  gave  his,  and  the  jury  were  the  ex- 
clusive judges  of  the  matter,  and  we  cannot  disturb  their  verdict  on  that 
ground.  The  evidence  excluded  is  as  follows:  ''The  defendants  offered  to 
prove  in  answer  to  that  question  that  Van  Fossen  then  stated  to  the  witness, 
in  the  presence  of  Mosher,  that  Mosher  had  no  interest  in  the  real-estate  bus- 
iness of  Yan  Fossen  &  Wilcox,  and  that  Mosher  assented  thereto.''  This  was 
a  conversation  said  to  have  taken  place  in  the  office  of  the  defendants,  in  the 
presence  of  Van  Fossen  and  their  book-keeper,  in  whicli  Van  Fossen  pur- 
ported to  have  made  the  statement  in  Mosher's  presence,  and  addressed  to 
.Mosher,  that  he  (Mosher)  then  had  no  interest  in  the  business.  This  was 
after  the  lot  transaction .  We  think  this  evidence  was  properly  excluded.  This 
related  to  their  partnei-ship  real-estate  business,  and  not  to  this  individual 
transaction.  There  is  no  controversy  in  relation  to  their  general  business, 
and  no  dispute  about  it.  They  closed  and  settled  it  up,  and  no  claim  was 
made,  so  far  as  the  record  shows,  that  there  was  any  difference  between  them 
in  relation  to  the  general  partnership  business.  This  being  true,  it  was  not 
competent  to  bind  the  plaintiff  by  any  declarations  that  related  solely  to  that 
partnership,  or  tliat  general  business  in  which  they  were  engaged,  and  which 
had  no  reference  to  this  particular  transaction.  This  was  not  a  sale  on  com- 
mission, but  was  a  purchase  by  the  firm  for  the  firm's  benefit.  The  evidence 
further  discloses  that  in  September,  1883,  the  defendants  sold  the  north  half 
of  this  lot  for  $1,300,  and  on  November  9,  1883,  they  sold  the  south  half  for 
$1,500.  We  think  there  is  ample  evidence  to  support  the  verdict  and  judg- 
ment, and  the  exclusion  of  the  evidence  complained  of  was  not  error.  It  is 
recommended  that  the  judgment  of  the  court  below  be  affirmed. 

Feb  Gitkiam.    It  is  so  ordered;  all  the  justices  concurring. 
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Bryan  t?.  Pinney. 
(Supreme  Cov/rt  of  Arissmuu    March  16, 1888.) 

Courts— Territorial  Sufremb  Ck>URT— Adjourned  Terms. 

Under  Rev.  St.  U.  S.  %  1934,  providing  that  the  supreme  court  of  Arizona  may  hold 
adjourned  terms  at  any  time  and  place  aspreed  upon^  and  ordered  by  the  judges,  and 
that  any  business  which  such  court  mignt  do  at  any  regular  term  may  be  done  at 
such  adjourned  term,  fields  such  adjourned  terms  are  not  sessions,  but  distinct  and 
separate  terms. 

Appeal  from  district  court,  Maricopa  county.  Motion  to  dismiss  an  ap- 
peal. 

Babnes,  J.  In  this  case  appellee  moves  to  dismiss  the  appeal  on  the  ground 
that  the  transcript  was  not  filed  on  the  first  day  of  the  term.  Section  938, 
Rev.  St.,  provides  that  "it  shall  be  the  duty  of  the  appellant  or  plaintiff  in  er- 
ror to  file  a  transcript  of  the  record  with  the  clerk  of  the  supreme  coui-t  on  or 
before  the  first  day  of  the  next  succeeding  term,  held  after  the  appeal  was  per- 
fected, or  the  summons  for  writ  of  error  was  served,  and  tlmt  if  after  30  days 
before  the  next  term  it  shall  be  filed  at  the  next  term. "  In  this  case  the  final 
judgment  was  rendered  on  the  13th  day  of  December,  A.  D.  1887,  and  notice 
of  appeal  given;  and  bond  was  filed  and  appeal  perfected  on  the  16th  day  of 
January,  A.  D.  1888.  Tlie  regular  term  of  this  court  began  on  the  second 
Monday  of  January  at  Prescott.  At  that  term  the  judges  signed  an  order  for 
an  adjourned  term  of  said  court  at  Tucson  March  Ist,  and  an  order  for  an  ad- 
journed term  in  June,  at  Prescott.  .Rev.  St.  U.  S.  §  1934,  provides  that  the 
supreme  court  of  Arizona  may  hold  adjourned  terms  thereof  at  any  time  and 
place  in  the  territory  agreed  upon  by  a  majority  of  the  judges  of  the  court  at 
any  regular  .term  thereof.  The  order  for  an  adjourned  term  shall  be  signed 
by  a  majority  of  the  judges  thereof  at  a  regular  term  of  the  court,  and  entered 
upon  the  minutes  of  the  court,  and  any  business  which  said  court  might  do 
at  any  regular  term  thereof  may  be  done  at  such  adjourned  term.  It  is  in- 
sisted that  this  is  not  a  term  of  court,  but  is  merely  an  adjourned  session  of 
the  January  term,  and  hence  that  this  transcript  will  be  due  under  the  statute 
at  the  January  term  of  this  court,  1889.  We  are  referred  to  the  case  of  Bank 
V.  Withers^  6  Wheat.  107.  There  the  law  provides  that  "said  courts  are  hereby 
invested  with  the  same  power  of  holding  adjourned  sessions  that  is  exercised 
in  Maryland,"  and  the  court  lield  this  did  not  make  the  adjourned  session  a 
distinct  session.  There  is  a  broad  distinction  between  an  "adjourned  session" 
and  an  "adjourned  term. "  The  word  "session  "  means  a  meeting  of  the  court. 
Term  has  a  definite  meaning,  well  known  and  well  understood.  Counsel 
argues  that  the  words  "sessions"  and  "terms"  are  synonymous.  If  they  are 
synonymous,  then  this  is  the  next  session  of  the  court.  It  is  evident,  how- 
ever, that  it  was  the  intention  of  the  act  of  congress  that  these  adjourned 
terms  should  be  distinct  and  separate  terms,  and  that  the  business  transacted 
should  be  the  same  as  at  a  regular  term.  However,  section  938  above,  pro- 
vides that  where  a  party  Is  unable  to  file  such  transcript  in  the  time  limited 
by  this  section,  from  any  unavoidable  cause,  the  court  shall,  upon  satisfactory 
proof  thereof,  permit  such  transcript  to  be  filed  at  a  later  period.  The  ap- 
pellant in  this  case,  upon  what  is  deemed  a  sufticient  showing,  has  made  a 
cross-motion  for  l^ave  to  file  the  transcript;  which  motion  is  allowed. 

Wright,  C.  J.,  and  Pobter,  J.,  concur. 

(11  Colo.  41)  ^ 

Cooper  u.  McKeen. 
{Swpreme  Cov/rt  of  Colorado.    January  37, 1888.) 
L  Appbal— From  County  to  District  Court— Wahter  op  Objections. 

Under  Gen.  St.  Colo.  %  500,  relating  to  appeals  from  the  county  court  to  the  dis- 
trict court,  which  provides  that  the  ^'appellate  court  shall  consider  and  nass  upon 
v.l7p.no.3— 7 
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all  objections  to  the  pleadings  and  proceedings  in  said  cause  which  may  have  been 
made  in  the  county  court, ''  where  tne  appellant  having  answered  and  gone  to  trial 
in  the  district  court  without  in  any  way  calling  the  attention  of  the  district  court 
to  a  motion  made  in  the  county  court  to  set  aside  a  judgment  bv  default,  on  the 
ground  that  there  was  no  service  of  summons,  he  must  be  held  to  have  waived  the 
objection. 
2.  Pleading — ^Amendment  during  TRiAii— Discretion  op  Court. 

Plain tiif,  during  the  trial  of  an  action,  was  allowed  to  amend  his  complaint  by  al- 
leging a  date  when  the  amount  in  controversy  became  due,  without  terms  and  con- 
ditions, and  to  proceed  with  the  trial  without  refiling  his  complaint.  Heldf  that 
granting  the  amendment  was  entirely  within  the  discretion  of  the  court. 

Error  to  district  court,  Jefferson  county. 

James  M.  McKeen  filed  a  complaint  in  the  county  court  of  Jefferson  county 
against  Isiiac  Cooper,  alleging  a  sale  and  conveyance  to  defendant  of  an  undi- 
vided one-fourth  in  certain  mining  claims  in  Columbia  mining  district,  Pitkin 
county,  Colo.,  to-wit,  the  Central,  Great  Western,  Chrisocalla,  Champion, 
Tunnel,  Jennette,  and  Cinnamon ;  that  defendant  promised  to  pay  for  the  same 
SI, 800,  and  convey  back  an  undivided  one-tenth  of  the  Central  claim;  that 
he  conveyed  said  one-tenth  interest  June  12,  1883,  but  has  not  paid  the  said 
Sl,800,  except  S500,  June  3,  1882.  Plaintiff  demands  judgment  for  81,300, 
and  interest.  From  an  order  of  the  county  court  overruling  a  motion  to  set 
iiside  a  judgment  by  default,  on  the  ground  of  want  of  jurisdiction,  in  that  no 
service  of  summons  was  liad  upon  the  defendant,  defendant  appealed  to  the 
district  court.  On  the  hearing  of  a  motion  jn  the  district  court,  by  plaintiff, 
to  dismiss  defendant's  appeal,  defendant's  attorney  appearing  specially  to  re- 
sist said  motion,  defendant  was  given  time  to  perfect  his  appeal  and  answer 
to  the  complaint;  whereupon  he  tiled  his  answer  to  the  merits,  admitting  the 
conveyance,  but  alleging  that  the  purpose  was  to  consolidate  titles  to  said 
claims  with  a  view  to  forming  a  stock  company, .the  defendant  to  have  full 
control  of  the  property  for  that  purpose;  that  plaintiff  was  to  receive  his  due 
proportion  of  the  proceeds  of  the  sale  of  stock  of  said  company,  which  was 
afterwards  agreed  should  not  exceed  Si, 500;  that  the  8500  was  paid  under 
said  agreement,  and  that  the  balance  was  not  due, — and  upon  trial  plaintiff 
recovered  judgment  and  verdict  for  81,576.75.  Defendant  did  not  raise  the 
question  of  jurisdiction  in  the  district  court.  Defendant  brings  error  from  a 
judgment  of  the  district  court  overruling  a  motion  for  a  new  trial,  and  assigns 
error  as  follows: 

(1)  The  court  erred  in  assuming,  without  authority  of  law,  the  jurisdiction 
of  the  person  of  the  defendant,  and  in  compelling  him  to  answer  and  go  to 
trial.  (2)  The  court  erred  in  ordering  defendant  to  answer  said  complaint, 
while  a  motion  and  plea  to  the  jurisdiction  of  the  court  was  pending  and  un- 
disposed of.  (3)  The  court  erred  in  allowing  the  plaintiff  during  the  trial  to 
amend  his  complaint  without  terms,  and  to  proceed  to  the  trial  without  refil- 
ing his  complaint.  (4)  The  verdict  and  judgment  were  contrary  to  the  evi- 
dence and  the  weight  of  evidence.  (5)  The  verdict  and  judgment  should 
have  been  for  the  defendant.  (6)  The  verdict  and  judgment  were  excessive, 
and  not  warranted  by  the  testimony  nor  the  weight  thereof.  (7)  The  dis- 
trict court  erred  in  admitting  improper  evidence  at  the  trial  for  the  plaintiff, 
and  in  rejecting  proper  evidence  for  the  defendant.  (8)  The  court  below 
erred  in  other  matters  and  things  apparent  on  the  face  of  the  record. 

If.  P,  Bennettt  for  plaintiff  in  error.  A.  H,  Be  France,  for  defendant  in 
error. 

Elbert,  J.  1.  In  the  matter  of  appeals  from  the  county  court  to  the  dis- 
trict court,  section  500,  Gen.  St.,  provides  that  the  "appellate  court  shall  con- 
sider and  pass  upon  all  objections  to  the  pleadings  and  proceedings  in  the  said 
cause  which  may  have  been  made  in  the  county  court.  ♦  *  *»  It  does 
not  appear  in  the  case  before  us  that  the  appellant  In  iuiy  way  called  the  at- 
tention of  the  district  court,  to  which  he  bad  appealed,  to  his  motion  made  in 
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the  county  court,  asking  that  the  judgment  by  default  be  set  aside  on  the 
ground  that  there  was  no  service  of  summons.  Having  answered  and  gone 
to  trial  without  calling  the  attention  of  the  court  to  his  motion  made  in  the 
court  below,  he  must  be  held  to  have  waived  it. 

2.  The  permission  given  the  plaintiff  to  amend  his  complaint,  by  alleging 
a  date  when  the  claim  sued  upon  became  due,  was  a  matter  entirely  within 
the  discretion  of  the  court,  and  in  harmony  with  the  spirit  of  the  Code. 

We  have  examined  the  exceptions  taken  to  the  admission  of  evidence,  so 
far  as  our  attention  has  been  called  to  them  in  the  argument  of  counsel,  and 
we  find  nothing  to  justify  a  reversal  of  the  judgment.  We  think  the  testi- 
mony excepted  to  was  clearly  in  rebuttal.  The  record  before  us  presents  a 
case  of  conflict  of  testimony,  upon  which  the  jury  has  passed.  We  have  ex- 
amined the  evidence  carefully,  and  instead  of  its  being  insufficient  to  sustain 
the  verdict,  we  are  inclined  to  the  opinion  that  the  verdict  is  in  accordance 
with  the  right  of  the  case.  The  judgment  of  the  court  below  is  accordingly 
affirmed. 


<11  Colo.  44) 

»  Logan  «.  Logan. 
(Supreme  Court  of  Colorado.    January  27, 1888.) 

1.  Wills — ^Devise  to  Widow— Effect  of  Renunciation — Statutes — Construction, 

Gen.  St.  Colo.  1883,  §  8627,  provides  that  where,  upon  renunciation  by  the  widow, 
"legacies  and  bequests'*  to  other  persons  named  in  the  will  are  increased  or  dimin- 
ished, the  court  shall,  in  settling  the  estate,  take  from  or  add  to  them  so  as  to  put 
them  upon  the  same  relative  footing  they  had  under  the  will.  Heldj  that  'legacies 
and  bequests, "  as  used  in  the  statute,  emoraced  ** devises,  **  and  that  upon  renuncia- 
tion by  the  widow,  under  section  2270,  nving  her  in  such  ease  half  of  the  whole 
estate,  the  will  was  not  revoked  as  to  a  devise  to  one  not  an  heir  at  law,  but  that 
such  a  devise  abated  one-half. 

2.  Same — Right  to  Rents  of  Pkopertt  I)evisbd. 

Where  the  widow  renounces  under  Gen.  St.  Colo.  1888,  §  2270,  giving  her,  in  such 
case,  one-half  of  the  whole  estate,  and  the  estate  is  solvent,  she  is  entitled  to  half 
the  rents  arising  out  of  laq^  devised  under  the  will  to  one  not  an  heir  at  law  of  the 
testator. 

Error  to  Arapahoe  county  court. 

L.  B.  France,  for  plaintiff  in  error.    I,  E.  Bamum,  for  defendant  in  error. 

Beck,  C.  J.  The  matters  in  controversy  in  this  case  arise  upon  the  con- 
struction of  the  statutes  of  this  state  relating  to  the  disposing  by  will  of  the 
property  of  married  men.  Samuel  M.  Logan  died  in  1883,  leaving  him  sur- 
viving, as  his  only  heirs  at  law,  Mary  £.  Logan,  his  widow,  and  three  sons 
and  one  daughter.  His  estate  consisted  of  four  city  lots  in  the  city  of  Den- 
ver and  some  personal  property.  By  his  will  he  devised  one  lot  to  Mary  J. 
Logan,  the  plaintiff  in  error,  who  was  not  an  heir  at  law.  A  life-estate  in 
another  lot  was  devised  to  Mary  E.  Logan,  the  widow,  with  remainder  in  cer- 
tain proportions  to  his  three  sons.  A  third  lot  was  devised  to  the  three  sons, 
in  the  same  proportions,  and  the  fourth  in  fee  to  his  daughter,  Isadore  S.  Lo- 
gan. The  widow  renounced  the  provisions  of  the  will  in  her  behalf,  and 
elected  to  take  under  the  statute. 

The  main  contention  is  as  to  the  status  of  the  lot  devised  to  Mary  J.  Lo- 
gan, upon  the  renunciation  of  the  widow,  and  as  to  the  effect  of  the  renunci- 
ation upon  the  rights  of  said  devisee.  The  view  taken  by  counsel  represent- 
ing the  plaintiff  in  error,  as  we  understand  him,  isi  that  a  renunciation  by  a 
widow  of  the  provisions  made  for  her  in  the  will  of  her  husband,  while  it  sets 
aside  the  will  as  to  the  heirs  at  law,  does  not  in  any  manner  affect  devises  or  be- 
quests made  to  persons  not  heirs  at  law  of  the  testator,  unless  more  than  one- 
half  of  the  estate  is  thereby  given  such  persons.  The  reason  assigned  is  that 
a  testator  is  duly  empowered  by  statute  to  dispose  of  one-half  of  his  estate  as 
he  may  see  fit.    In  support  of  this  view  the  first  section  of  the  statute  of 
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wills  IS  cited,  which  provides  that  all  persons  having  certain  qualifications 
shall  have  power  to  dispose  of  their  estate,  real  and  personal,  by  will  or  testa- 
ment, "except  as  provided  in  the  statute  concerning  married  women."  That 
exception  is:  **In  case  any  married  man  shall  hereafter  deprive  his  wife  of 
over  one-half  of  his  property,  by  will,  it  shall  be  optional  with  such  married 
woman,  after  the  death  of  her  husband,  to  accept  the  conditions  of  the  will, 
or  one-half  of  the  whole  estate,  both  real  and  personal."  Gren.  St.  §  2270,  c. 
72.  It  is  contended  that  inasmuch  as  less  than  one-half  the  estate  was  de- 
vised to  plaintiff  in  error,  (the  only  devisee  or  legatee  who  was  not  an  heir  at 
law  of  the  testator,)  the  will  must  be  wholly  sustained  as  to  her,  and  as  to 
the  lot  devised  to  her.  Counsel  says  that  plaintiff  in  error  must  take  the 
whole  of  this  lot  or  nothing.  These  propositions  are  based  upon  the  assump- 
tion that  if  the  devise  of  this  lot  is  affected  by  the  renunciation,  the  will  is 
wholly  set  aside  or  destroyed  in  relation  thereto.  The  cou users  attention 
was  called  by  opposing  counsel  to  the  provisions  of  section  3627,  c.  105,  Gen. 
St.,  viz.,  "in  all  cases  where  the  widow  shall  renounce  all  benefit  under  the 
will,  and  the  legacies  and  bequests  therein  contained  to  other  persons  shall, 
in  consequence  thereof,  become  increased  or  diminished  in  amount,  quantity, 
or  value,  it  shall  be  the  duty  of  the  court,  upon  the  settlement  of  such  estate, 
to  abate  from  or  add  to  such  legacies  and  bequests  in  such  manner  as  to 
equalize  the  loss  sustained,  or  advantage  derived  thereby,  in  a  corresponding 
ratio  to  the  several  amounts  of  such  legacies  and  bequests,  according  to  the 
intrinsic  value  of  each. "  To  this  it  was  replied  that  the  section  quoted  has 
nothing  to  do  with  the  question  in  controversy,  for  the  reason  that  the  terms 
"legacy"  and  "bequest,"  according  to  their  well-defined  meaning  in  law,  re- 
fer to  gifts  by  will  of  personal  property,  and  not  of  reiil  estate;  that  this  stat- 
ute refers  to  a  subjectrmatter  purely  personal,  whereas,  the  controveray  arises 
upon  a  devise  which  is  a  gift  of  real  estate.  The  controversy  depends  upon 
the  proper  construction  of  the  latter  section.  If  the  words  "legacies"  and 
"bequests,"  as  used  therein,  relate  to  gifts  by  will  generally,  the  section 
clearly  indicates  the  legislative  intent  that  wills. are  to  be  upheld,  notwith- 
standing the  renunciations  of  their  provisions  by  widows  of  testatoi*s,  as  to 
all  gifts  of  property  thereby  made  to  other  persons,  save  only  as  to  the  pro 
rata  change  in  "amount,  quantity,  or  value"  produced  by  the  renunciation. 
It  is  true  that  in  their  strict  legal  application  the  terras  "legacy"  and  "be- 
quest" refer  to  gifts  by  will  of  personal  estate.  There  is  nothing  in  the  der- 
ivation of  these  words  to  so  distinguish  them,  but  such  is  their  proper  legal 
signification,  as  all  authorities  agree.  It  is  a  conceded  fact,  however,  that 
they  are  uot  always  employed  according  to  their  technical  meaning,  and  that 
they  are  not  always  to  be  so  construed.  Mr.  Webster  says  of  the  words,  "be- 
queath" and  "devise:"  "Thfwe  words  both  denote  the  giving  or  disposing  of 
property  by  will.  Devise,  in  legal  usage,  is  properly  used  to  denote  a  gift  by 
will  of  real  property,  and  he  to  whom  it  is  given  is  called  a  ^devisee.*  'Be- 
queath,* is  properly  applied  to  gifts  by  will  or  legacy;  i,  c,  of  personal  prop- 
erty. The  gift  is  called  a  •  legacy,'  and  he  who  receives  it  is  called  a  *  lega- 
tee.* In  popular  usage  the  word  *  bequeath,'  is  sometimes  enlarged  so  as  to 
embrace  'devise,*  and  it  is  sometimes  so  construed  by  courts."  Mr.  Bouvier 
defines  the  term  "legacy"  to  be  a  gift  by  last  will.  He  says:  "The  term  is 
more  commonly  applied  to  money  or  personal  property,  although  sometimes 
used  with  reference  to  a  charge  upon  real  estate."  And  ag^^in:  "A  legacy 
to  one  and  Im  heirs,  although  generally  conveying  a  fee-simple  in  real-estate, 
and  the  entire  property  in  personalty,  may,  by  the  manner  of  its  expression 
and  connection,  be  held  to  be  a  designation  of  such  persons  as  are  heirs  of 
the  person  named,  and  thus  they  take  as  purchasers  by  name."  In  6  Bac. 
Abr.  131,  it  is  said:  "The  word  'devise*  is  specially  appropriated  to  a  gift 
of  lands;  the  word  'legacy'  to  a  gift  of  chattels,  though  both  are  used  pro- 
miscuously.   The  word  '  legacy,*  used  in  a  will,  often  refei*s  to  real  as  well  as 
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personal  estate.  It  must  be  explained  according  to  the  intention  of  the  tes- 
tator." 

Our  legislature  has  not  always  used  these  words  in  their  strict  legal  sense, 
which  fact  of  itself  would  autliorize  us  to  inquire  in  what  sense  they  were 
employed  in  the  present  instance.  Section  3481,  Gen.  St.,  empowers  testa- 
tors to  devise  all  their  estate  in  'Mands,  tenements,  hereditaments,  annuities, 
or  rents,  charged  upon  or  issuing  out  of  them,  or  goods  and  chattels  and  per- 
sonal estate  of  every  description  whatsoever,  by  will  or  testament."  Section 
2269  permits  a  married  woman  to  make  a  will,  but  provides  that,  *'she  shall 
not  bequeath  away  from  her  husband  more  than  one-half  of  her  property,  both 
personal  and  real,  without  his  consent  in  writing. "  It  will  be  observed  in 
the  former  section  the  word  *' devise"  is  applied  to  gifts  of  both  real  and  per- 
sonal estate,  and  in  the  latter  the  word  "bequeath"  is  used  in  the  same  sense. 
Mr.  Dwarris  lays  down,  as  the  rule  for  construing  wills,  that  ''the  intention 
shall  prevail,"  and  adds:  "Where  the  intention  of  the  testator  is  clear  and 
obvious,  it  has  been  held  that  it  will  control  the  legal  operation  even  of  tech- 
nical words."  Page  176.  In  the  same  connection,  with  reference  to  the  con- 
struction of  statutes,  he  says:  "The  construction  of  a  statute,  indeed,  like 
the  operation  of  a  devise,  depends  upon  the  apparent  intention  of  the  maker, 
to  be  collected  either  from  the  particular  provision  or  the  general  context. 
Acts  of  parliament  and  wills  ought  to  be  alike  construed,  according  to  the  in- 
tentions of  the  parties  that  make  them.  So  far,  instead  of  dissimilarity  there  is 
resemblance. "  Page  174.  He  gives  as  a  more  guarded  rule  for  the  construc- 
tion of  statutes,  "  that  effect  shall  be  given  to  the  intention  whenever  such  inten- 
tion can  be  indubitably  ascertained  by  permitted  legal  means. "  Page  181.  In 
seeking,  then,  for  the  sense  in  which  these  words  were  used  in  the  present 
instance,  the  first  essential  to  a  proper  construction  of  the  section  is  easily  ac- 
quired, viz.,  a  clear  idea  of  the  object  in  view.  A  previous  section  author- 
izes the  widow  to  partially  defeat  the  provisions  of  the  will  in  certain  cases. 
The  power  to  interfere  extends  to  tlie  entire  estate  of  the  testator,  real  and 
personal.  The  plain  purpose  of  this  section  was  to  authorize  the  couits  to 
treat  the  various  provisions  of  the  will  as  modified,  to  the  extent  of  the  de- 
rangement, in  order  to  preserve,  as  to  the  balance  of  the  estate  not  taken  by 
the  widow,  the  same  ratio  of  distribution  thereof  among  the  donees,  so  far  as 
values  are  concerned,  as  fixed  by  the  terms  of  the  wiU.  That  this  was  the 
evil  to  be  remedied,  and  the  object  and  purpose  of  the  section,  is  patent  upon 
its  face.  Kow  it  is  apparent  this  purpose  cannot  be  accomplished  by  such  an 
interpretation  of  doubtful  words  as  will  limit  the  remedy  to  one  class  of  prop- 
erty which  often  comprises  an  insignificant  part  of  an  estate.  The  remedy 
being  provided  for,  "all  cases  where  the  widow  shall  renounce  all  benefit  un- 
der the  will,"  and  "loss  is  sustained,  or  advantage  derived  thereby,"  by  the 
donees,  the  construction  contended  for  would  very  clearly  be  in  conflict  with  the 
intent  apparent  on  the  face  of  the  section,  and  legitimately  collectible  from 
the  general  context.  While  courts  have  nothing  to  do  with  the  policy  of  an 
act  of  the  legislature,  and  no  ri^fht  of  control  over  the  motives  of  legislators, 
it  is  their  duty  to  carry  into  effect  their  intentions,  where  they  can  be  defi- 
nitely ascertained.  We  have  here,  as  guides  to  the  intention,  the  object  in 
view,  and  hkewise  the  cause  or  necessity  of  enacting  the  law.  The  statutes 
are  to  be  construed  with  reference  to  the  objects  to  be  accomplished  by  them, 
and  where  a  particular  construction  would  lead  to  unreasonable  results,  a 
different  construction  is  to  be  given,  if  it  can  be  done  witiiout  doing  violence 
to  the  letter  of  the  statute.  No  violence  is  done  by  giving  the  words  referred 
to  the  enlarged  applicsition  which  the  authorities  above  referred  to  hold  to  be 
admissible,  and  which  the  framers  of  these  statutes  have  themselves  applied. 
Our  conclusion  is  that  the  provisions  of  the  section  are  applicable  alike  to  all 
classes  of  property,  and  to  all  legatees  and  devisees. 

Were  this  a  new  question,  as  counsel  suggest,  we  would  not  only  deem  the 
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foregoing  interpretation  duly  authorized  by  the  reasons  and  considerations 
given,  but  consider  it  the  duty  of  the  court  to  accept  it  as  the  more  reasonable 
construction.  It  is,  however,  not  a  new  question.  The  same  right  to  re- 
nounce the  will  and  take  under  the  provisions  of  the  statute  is  afforded  the 
widow  under  the  statute  of  Illinois.  Substantially  the  same  provisions  for 
equalizing  gifts  of  real  and  personal  estate  exist  there.  They  were  literally 
indentical  with  our  section  3627,  under  consideration,  from  the  year  1845  up 
to  1872.  The  only  change  made  by  the  act  of  1872  was  to  extend  the  provis- 
ions to  a  "surviving  husband,"  so  that  the  section  now  reads:  "In  all  cases 
where  a  widow  or  surviving  husband  shall  renounce  all  benefit  under  the 
will,  and  the  legacies  and  bequests  therein  contained, "  etc.  Am.  St.  111.  §  79, 
p.  225.  The  section  appearing  in  our  statute  is  a  literal  transcript  of  section 
44,  page  545,  of  thelllinols  Bevised  Statutes  of  1845.  Since  the  appropriation  of 
that  section  by  our  legislature,  and  since  the  addition  thereto  of  the  words 
"or  surviving  husband,"  the  supreme  court  of  Illinois  has  decided  that  a  will 
is  not  destroyed  or  set  aside  as  to  any  gift  made,  whether  of  personal  or  real 
estate,  by  the  renunciation  of  the  widow,  but  that  all  legacies  and  bequests 
(which  words  are  construed  to  include  devises  of  real  estate)  are  to  be  equal- 
ized under  this  statutory  provision.    Marvin  v.  Ledwith,  111  111.  144. 

It  follows  that  one-half  of  lot  32,  block  49,  east  division  of  the  city  of  Den- 
ver, devised  to  the  plaintiff  in  error,  bocame  the  property  of  the  widow  upon 
the  renunciation  by  her  of  the  provisions  of  the  will.  Also  that  the  county 
court  committed  no  error,  the  estate  being  solvent,  in  decreeing  that  the  def- 
icit in  the  widow's  allowance  should  be  paid  out  of  the  rents  of  the  real  es- 
tate, including  said  lot,  and  that  one-half  of  the  rents  of  said  lot,  in  the  hands 
of  the  administrator,  belonged  to  the  widow,  as  owner  in  fee  of  one-half  of 
said  lot. 

The  judgment  is  affirmed. 


(U  Colo.  106) 

Hood  et  al  v,  Saunders. 
{Supreme  Court  of  Colorado.    February  10,  1888.) 

1.  Creditors'  Bill— By  Secured  Creditor— Failure  to  Pursue  Legal  Remedies. 

Plaintiff,  holding  a  promissory  note  and  an  account  secured  by  a  deed  of  trust 
of  certain  mining  Tanas  and  an  unsecured  judgment  against  H.,  brought  an  action 
in  equity,  making  his  alleged  trustees  co-defendants,  alleging  in  the  complaint  fraud 
on  the  part  of  defendants,  and  praying  for  a  discovery  of  all  property  belonging 
to  H.,  and  that  it  be  applied  to  the  payment  of  his  debt,  but  not  allegyig  that  the 
secured  property  had  oeen  sold,  or  asking  that  the  trust  deed  be  foreclosed,  there 
being  no  allegation  of  insolvency,  or  that  defendant  was  not  possessed  of  other 
property  than  that  mentioned  sufftcient  to  satisfy  i)laintifl's  debt.  JBield,  that  the 
■  complaint  does  not  state  such  a  cause  of  action  as  will  warrant  any  equitai)le  relief. 

2.  Same— Claim  not  Reduced  to  Judgment. 

A  complaint,  in  the  nature  of  a  creditors'  bill,  showing  on  its  face  that  part  of  the 
indebtedness  upon  which  the  complaint  is  based  has  not  been  reduced  to  judgment, 
is  fatally  defective. 

Appeal  from  Clear  Creek  county  court. 

The  purpose  of  this  action  was  the  discovery  of  property  which  might  be 
held  liable  to  the  payment  of  certain  demands  existing  in  favor  of  the  plain- 
tiff below,  Gabriel  Saunders,  against  the  defendant  William  B.  Hood,  con- 
sisting of  a  promissory  note,  an  account,  and  a  judgment.  The  plaintiff  ob- 
tained these  demands  by  assignment  from  one  Charles  W.  Pollard,  a  grocer 
of  Georgetown,  who  had  for  several  years  supplied  said  defendant  (who  was 
engaged  in  mining)  with  miner's  supplies,  and  to  whom  defendant  had  be- 
come indebted  in  the  manner  stated.  Upon  a  settlement  had  between  Pollard 
and  Hood  on  May  14,  1878,  there  was  found  to  be  due  Pollard  the  sum  of 
$514.73,  for  which  Hood  gave  the  former  his  promissory  note  at  four  months, 
and  secured  the  payment  thereof  by  a  trust  deed  on  certain  mining  claims 
owned  by  him,  £d.  C.  Parmlee  being  named  therein  as  trustee.    On  October 
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27,  1879,  a  further  indebtedness  of  $200  having  been  contracted,  it  was  se- 
cured by  a  written  contract  purporting  to  convey,  as  collateral  security  for  this 
and  the  foroier  demand,  certiiin  other  mining  claims  of  said  Hood.  By  this 
instrument  both  of  said  demands  were  to  be  paid  in  60  days  from  its  date. 
Upon  the  day  hist  named  Hood  executed  an  order  upon  the  defendant  Thomas 
O.  Old,  requiring  him,  in  the  event  of  a  failure  to  pay  Pollard  in  pursuance 
of  this  agreement,  to  convey  to  the  latter  all  the  property  held  by  said  Old  in 
trust  for  hiifi,  but  not  specifying  what  property  was  so  held.  Nor  is  this  de- 
fect supplied  by  the  complaint.  A  further  bill  was  subsequently  contracted 
by  Hood  at  Pollard's  store,  amounting  to  the  sum  of  $117,  for  which  Pollard 
obtained  judgment  against  Hood  in  the  county  court  on  the  8th  day  of  Au- 
gust, 1882,  together  with  costs  of  suit,  taxed  at  $16.40.  The  above  claims  and 
judgment  were  transferred  and  assigned  by  Pollard  to  Saunders  prior  to  the 
institution  of  the  present  action.  The  plaintiff  alleges  promises  made  by  Hood 
to  Pollard,  during  the  transactions  above  detailed,  to  preserve  his  property 
free  from  other  liens  or  incumbrances,  and  representations  that  the  property 
owned  by  him  was  ample  security  for  the  indebtedness  owing  and  accruing. 
The  complaint  alleges  breaches  of  these  promises  by  said  Hood;  various  con- 
veyances of  his  mining  claims  to  and  by  the  other  defendants;  a  joint  conspir- 
acy of  all  said  defendants  to  cheat  and  defraud  Pollard  out  of  the  several  sums 
of  money  so  due  him  by  said  defendant,  by  changing  the  names  of  said  mining 
claims,  and  procuring  the  same  to  be  patented  to  some  of  the  defendant 
under  other  names .  It  is  alleged  that  execution  had  been  issued  on  said  judg- 
ment and  returned  unsatisfied,  and  that  all  said  demands  remain  wliolly  un- 
paid. Full  discovery  is  prayed  of  all  property,  effects,  and  choses  in  action, 
in  the  hands  or  knowledge  of  any  of  the  defendants,  and  belonging  to  or  held 
in  trust  for  said  Hood,  and  of  all  sales  or  assignments  of  property  made  to  any 
of  the  defendants  in  which  said  Hood  was  in  any  manner  interested,  with  full 
disclosures  as  to  the'present  situation  of  the  property.  Judgment  is  prayed 
for  the  sum  of  $1,555,  and  interest,  which  includes  the  entire  indebtedness 
claimec ;  also  that  all  moneys,  property,  etc.,  held  by  the  other  defendants,  or 
any  of  them,  for  said  Hood,  be  applied  in  satisfaction  of  said  indebtedness. 
To  this  complaint  Rebecca  Rood  filed  a  separate  demurrer,  and  the  other  de- 
fendants a  joint  demurrer,  assigning  22  grounds  of  objection  thereto.  The 
county  court  overruled  these  demurrers,  and,  defendants  electing  to  stand 
tjiereby,  entered  a  joint  judgment  against  all  of  the  defendants  for  the  sum  of 
$1,657.50,  and  costs  of  suit. 
Morriifon  &  Fillins,  for  appellants.     W.  T.  Hughes,  for  appellee. 

Beck,  C.  J.,  (c^fter  stating  the  facts  as  above,)  The  scope  and  object  of 
the  bill  filed  in  the  county  court,  by  the  plaintiff,  Saunders,  appears  to  have 
been  the  discovery  of  property  and  credits  belonging  to  the  defendant  William 
B.  Hood,  and  alleged  to  be  held  by  or  in  the  names  of  his  co-defendants  in 
order  that  it  might  be  in  some  manner  subjected  to  the  payment  of  plaintiff's 
claims.  This  complaint  was  framed  after  the  style  of  a  creditoi^*  bill,  but 
fatally  defective  as  such,  in  that  the  main  part  of  the  indebtedness  had  not 
been  reduced  to  judgment.  Burdsall  v.  Waggone^\  4  Colo.  256;  AUbh  v. 
THtch,  5  Colo.  222.  The  plaintiff's  remedy  seems  to  have  been  wholly  mis- 
conceived. No  proper  foundation  was  laid  either  for  discovery,  for  the 
cancellation  of  conveyances,  for  the  subjecting  of  property  to  execution,  or 
for  any  specific  relief.  The  property  embraced  in  the  deed  of  trust  had  not 
been  sold.  No  application  was  made  in  the  bill  to  foreclose  the  real  estaite 
securities  executed  by  Hood;  nor  was  there  an  allegation  of  insolvency  of 
said  defendant,  or  that  he  was  not  possessed  of  other  property  than  that  men- 
tioned, sufficient  to  satisfy  the  plaintiff's  claims.  Something  more  than 
the  oft-reiterated  charge  of  fraud  is  necessary  to  constitute  such  a  pleading  as 
warrants  the  granting  of  equitable  relief.    In  a  proper  case  fraudulent  con- 
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veyances  will  be  set  aside,  and  the  property  of  a  debtor  subjected  to  the  payment 
of  his  debts;  but  the  necessary  foundation  must  be  laid  upon  which  to  invoke 
such  relief,  and  the  proceedings  must  be  conducted  in  accordance  with  the 
forms  of  law.  The  complaint  failed  to  state  a  cause  of  action,  and  the  court 
erred  in  overruling  the  demurrers  filed  thereto.  It  also  erred  in  rendering  a 
general  judgment  against  all  the  defendants  for  the  debt  of  defendant  Hood, 
and  there  was  no  warrant  of  law  for  including  in  a  second  judgment  that 
part  of  the  plaintilf' s  demand  already  merged  in  a  prior  judgment.  Baities 
V.  Beighly,  9  Colo.  475, 12  P,ic.  Rep.  906.  The  judgment  is.  reversed,  and 
the  cause  remanded. 


0^'^°-^^->  BEOWNt,.  People. 

(Supreme  Court  of  Colorado.    February  17, 1888.) 

1.  CONSTlTUnOKAL  LaW— ACT  REGULATING  PrACTIOE  OP  MEDICINE. 

Gen.  St.  Colo.  778  entitled,  *^  An  act  to  protect  the  public  health  and  regulate  the 
practice  of  medicine  in  the  state  of  Colorado, "  is  not  unconstitutional  in  not  provid- 
mg  that  each  school  of  medicine  named  in  the  act  should  be  represented  by  equal' 
numbers  on  the  state  board  of  medical  examiners. 
a.  Same— Db  Facto  Boabd  op  Medical  Exa^miners— Certificate  Pbotects. 

The  state  board  of  medical  examiners  appointed  under  the  provisions  of  Gton.  St. 
Colo.  773,  entitled,  **  An  act  to  protect  the  public  health  and  regulate  the  practice 
of  medicine  in  the  state  of  Colorado, "  being  de  facto  the  state  beard  of  medical 
examiners,  acting  under  the  pr  jc.lsions  of  the  statute,  its  certificate  protects  the 
holder  from  prosecution  under  the  statute,  notwithstanding  the  mode  of  appoint- 
ment might  be  unconstitutionaL 

Error  to  county  court,  Arapahoe  county. 

Wells,  Smith  d*  Macon  and  Knapp  d-  Benton,  for  plaintiff  in  error,  TTieo- 
dore  H,  Thomas,  Atty.  Gen.,  for  defendants  in  error. 

Elbert,  J.  The  plaintiff  in  error  was  found  guilty  and  fined  S50  on  an 
information  preferred  against  him  for  practicing  medicine  within  the  state, 
without  having  received  from  the  state  board  of  medical  examiners  a  certifi- 
cate authorizing  him  to  practice.  The  questions  presented  by  the  record  and 
discussed  by  counsel  are,  in  the  main,  identical  with  the  questions  raised 
and  decided  in  the  case  of  Harding  v.  People,  10  Colo.  — ,  15  Pac.  Rep.  727  In 
so  far  as  this  is  the  case,  we  shall  not  notice  the  assignments.  This  leaves 
us  for  consideration  two  objections,  going  to  the  constitutionality  of  the  stat- 
ute under  which  the  plaintiff  in  error  was  convicted. 

1.  There  is  nothing  in  the  constitution  which  requires  that  each  school  of 
medicine  named  in  the  act  should  be  represented  by  equal  numbers  on  the 
state  board  of  medical  examiners.  The  framers  of  the  constitution  did  not 
attempt  the  establishment  of  a  government  that  should  be  administered  ab- 
solutely free  from  prejudice.  In  this  respect  the  restraint  of  an  official  oath 
is  the  chief  safeguard  prescribed. 

2.  A  point  is  made  that  section  2  of  the  act  we  are  considering  is  unconsti- 
tutional, in  that  it  provides  for  the  appointment  of  the  state  board  of  medical 
examinei*s  by  the  governor,  whereas,  under  tlie  provisions  of  section  6,  art.  4, 
Const.,  it  is  contended  the  governor  should  nominate,  and  by  and  ^^ith  the 
consent  of  the  senate  appoint.  In  People  v.  Osboi'ne,  7  Colo.  605, 4  Pac.  Rep. 
1074,  this  constitutional  provision  is  construed  not  to  apply  to  offices  created 
by  statute  to  be  filled  as  therein  otherwise  provided.  Independently  of  this, 
the  office  being  de  jure,  one  appointed  to  it  is  de  facto  an  officer,  notwith- 
standing the  mode  of  appointment  may  be  unconstitutional.  Ex  parte  Strang, 
21  Oliio  St.  610.  As  was  said  in  the  case  of  Harding  v.  People,  supra,  "it  is 
enough  that  the  board  was  de  facto  the  state  board  of  medical  examiners,  act- 
ing under  the  provisions  of  the  statute,  and  that  its  certificate  would  have 
protected  defendant  from  prosecution  under  the  statute."  The  judgment  of 
the  court. below  must  be  affirmed. 
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DuGGAN  V.  Colorado  Mortgage  &  Investment  Ck>. 

{Supreme  Cov/rt  of  Colw^ado.    February  17, 1888.) 

Corporations— Be  Facto— Mortgage  bt— Mortgagee  Protected. 

Plaintiff,  in  an  action  of  replevin  against  a  sheriff,  claimed  the  property  under  a 
mortgage  from  a  de  facto  corporation.  Defendant  offered  evidence  to  show  the 
non-existence  demure  of  the  corporation  by  reason  of  a  defective  ceiitificate  of  in- 
corporation. Held  inadmissible,  and  that  the  mortgagee  was  entitled  to  assume 
that  the  corporation  de  facto  rightfully  possessed  corporate  powers,  the  certlflcate 
being  colorable. 

Error  to  superior  court  of  Denver. 

On  tlie  2d  day  of  October,  1882,  the  defendant  in  error,  a  corporation,  was 
the  owner  of  the  chattels  here  in  controversy,  consisting  of  printing-presses, 
engines,  type,  machinery,  and  printing  supplies.  Upon  that  day  it  sold  and 
delivered  the  same  to  the  World  Printing  &  Publishing  Company  for  the  price 
of  $1,840,  and  at  the  same  time  received  from  sai(J  company  therefor,  S140, 
and  17  notes  for  $100  each,  and  a  chattel  mortgage  of  the  said  chattels  as  se- 
curity for  the  payment  of  said  notes.  The  notes  and  the  chattel  mortgage 
were  executed  under  the  corporate  seal  and  in  the  name  of  the  said  the  World 
Printing  &  Publishing  CJompany,  by. Arthur  Shepherd,  as  president,  and  W. 
C.  Williams,  as  secretary,  thereof,  and  the  said  chattels  were  then  delivered  to 
said  company  at  tlie  place  it  was  carrying  on  the  business  of  publishing  a 
I  newspaper  in  Denver,  called  ''The  Evening  World,'*  and  about  the  2d  day 

i  of  March  following,  certain  writs  of  attachment  were  issued  by  a  justice 

I  of  the  peace  against  the  property  of  said  Arthur  Shepherd  and  W.  C.  Williams, 

under  which  the  said  plaintiff  in  error,  as  constable,  seized  the  said  chattels. 
The  said  notes  matured,  one  each  succeeding  month,  after  execution.  One  of 
them  had  been  paid.  The  balance  remained  unpaid,  and  were  held  by  defend- 
ant in  error.  By  the  terms  of  the  chattel  mortgage,  defendant  in  error,  on 
such  default,  was  entitled  to  have  possession  of  the  chattels;  whereupon  it 
made  demand  upon  plaintiff  in  error  for  the  chattels,  and  then  replevied 
the  same,  and  upon  the  trial  of  this  action  had  judgment  in  its  favor  there- 
for. The  case  comes  here  on  error  to  reverse  this  judgment.  The  plaintiff  in 
error  offered  in  evidence  at  the  trial  the  original  certificate  of  incorporation  of 
the  said  the  World  Printing  &  Publishing  Company,  which  had  been  filed  in 
the  office  of  the  secretary  of  state,  on  the  6th  day  of  April,  1882,  and  recorded 
there.  This  certificate  was  regular  in  form,  the  statute  requiring  at  least 
three  incorporators.  The  requisite  number  of  names,  Arthur  Shepherd,  W. 
C.  Williams  and  David  Lescallett,  were  affixed  thereto  as  incorporators,  but 
there  was  no  acknowledgment  of  said  certificate  attached  thereto.  This  evi- 
dence was  rejected  by  the  court  on  motion  of  defendant  in  error.  Plaintiff  in 
error  also  offered  to  prove  by  said  David  Lescallett  that  he  never  si'gned  nor 
authorized  his  name  to  the  said  certificate,  which  evidence  was  likewise  re- 
jected. 

Sullivan  <&  May^  for  plaintiff  in  error.  Rugh  Butler  and  A.  B.  McKirUey, 
for  defendant  in  error 

Per  Curiam.  A  corporation  de  facto  pi*esupposes  a  charter,  or  a  law 
authorizing  the  creation  of  such  a  corporation,  that  there  has  been  an  attempt 
in  good  faith  to  comply  with  its  provisions,  and  that  there  has  been  user  or 
the  exercise  of  corporate  powers  under  it.  Against  such  a  corporation,  as  a 
general  rule,  a  collateral  attack  by  third  persons  will  not  avail.  The  reason 
is,  that  if  rights  and  franchises  have  been  usurped,  thej  ai*e  the  rights  and 
franchises  of  the  sovereign,  and  he  alone  can  interpose.  Until  such  interposi- 
tion, the  public  may  treat  those  possessing  and  exercising  corporate  powers 
under  color  of  law,  as  doing  so  rightfully.  The  rule  is  in  the  interest  of  the 
public,  and  is  essential  to  the  safety  of  business  transactions  with  oorporatians. 
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Ang.  &  A.  Corp.  §§  635,  636;  Abb.  Tr.  Ev.  18,  26;  Navigation  Co.  v.  JfeoZ, 
3  Hawks,  520;  Hudson  v.  Cemetei-y  Corp,,  113  III.  618;  Tarbell  v.  Page,  24 
111.  46;  Turnpike  Co,  v.  Cutler,  6  Vt.  315;  8tout  v.  Zulick,  48  N.  J.  Law, 
600,  7  Atl.  Rep.  362.  In  the  cjise  of  Railroad  Co,  v.  Cary,  26  N.  Y.  77.  it 
is  said:  "Under  this  and  similar  general  acts  for  the  formation  of  corpora- 
tions, if  the  papers  filed,  by  which  the  corporation  is  sought  to  be  created,  are 
colorable,  but  so  defective  that,  in  a  proceeding  on  the  part  of  the  state 
against  it,  it  would  for  that  reason  be  dissolved,  yet  by  acts  of  user  under 
such  an  organization  it  becomes  a  corporation  de  facto,  no  advantage  can  be 
taken  of  such  defect  in  its  constitution,  collaterally,  by  any  person. "  In  view 
of  the  doctrine  stated,  and  the  relation  which  the  parties  to  the  suit  sustained 
to  the  corporation,  the  existence  of  which  was  sought  to  be  impeached,  we 
think  the  evidence  offered  by  the  defendant  was  properly  rejected.  Although 
unacknowledged,  the  articles  of  incorporation  were  otherwise  regular,  and 
showed  an  attempt  in  good  faith  to' comply  with  the  provisions  of  the  act.  In 
the  language  of  the  authorities,  they  were  colorable.  There  was  an  open  and 
public  exercise  of  corporate  powers  and  rights  by  the  World  Printing  &  Pub- 
lishing Company  for  several  months  prjor  to  the  date  of  the  chattel  mortgage 
and  notes  executed  by  it  to  the  plaintiff.  This  wassufficient  to  authorize  the 
plaintiff  to  deal  with  it  as  a  corporation  de  facto,  and  to  warrant  the  refusal 
of  the  court  below  to  allow  the  defendant  to  attack  its  existence  collaterally. 
We  are  aware  of  the  distinction  between  mere  omissions  or  irregularities, 
and  what  are  called  "prerequisites"  of  the  statutes.  The  distinction  may  well 
be  taken  in  a  direct  proceeding  or  other  exceptional  cases  where  strict  proof  is 
required,  but  we  do  not  regard  it  as  having  any  controlling  place  in  the  case 
at  bar.  What  is  or  what  is  not  a  prerequisite  is  often  a  difficult  question  for 
a  professional  man,  and  much  more  for  a  layman,  todetermine.  To  cast  such 
a  burden  upon  the  public  as  between  its  individual  members  is  to  lose  sight  of 
the  reason  for,  and  largely  abrogate,  the  salutary  rule  respecting  de  facto  cor- 
porations. Where  a  stricter  rule  is  enforced  it  is  generally  upon  some  excep- 
tional ground,  as  where  persons  are  seeking  in  bad  faith  to  avoid  individual 
liability,  undercover  of  alleged  incorporation.  Mr.  Abbott  says:  "The  cases 
in  which  it  is  necessary  to  give  strict  proof  of  incorporations,  that  is,  to  prove 
not  only  the  being,  but  the  right  to  be,  are:  (1)  Actions  by  the  state  to  as- 
certain or  to  put  an  end  to  corporate  existence.  (2)  Proceedings  by  a  pri- 
vate corporation,  in  the  exercise  of  a  franchise  in  derogation  of  common  right; 
for  instance,  to  divest  title  to  private  property.  (3)  Proceedings  of  a  penal 
character  by  a  private  corporation.  (4)  Actions  in  contracts,  like  subscrip- 
tions for  stock,  if  the  very  consideration  is  the  legal  organization  of  the  cor- 
poration having  a  right  to  existence.  In  such  cases  the  inquiry  may  extend 
to  the  due  compliance  with  all  the  requirements  of  the  law,  but  often,  even 
in  these  cases,  it  is  narrowed  or  precluded  by  estoppel  or  admission.  (5) 
Where  the  question  is  whether  there  is  corporate  power  to  take  by  will,  suf- 
ficient regularity  of  origin  to  show  an  attempt  in  good  faith  to  comply  with 
the  law  may  be  required."  Abb.  Tr.  19,  §  3.  What  we  have  said  applies 
not  only  to  the  offer  to  show  that  the  articles  of  incorporation  were  un- 
acknowledged, but  likewise  to  the  offer  to  show  by  Lescallett  that  he  never 
signed  the  articles  of  incorporation.  If  such  were  the  fact,  the  defendant 
Duggan  could  not  avail  himself  of  it.  The  objection  goes  to  the  existence  of 
the  corporation  dejure,  not  to  its  existence  de  facto,  under  colorable  author- 
ity, upon  which  basis  the  plaintiff  must  be  supposed  to  have  dealt  with  it. 
We  do  not  question  the  right  of  an  alleged  incorporator  in  his  own  behalf  to 
put  in  issue  the  genuineness  of  his  signature,  but  so  far  as  the  general  public 
is  concerned,  articles  of  incorporation  purporting  to  be  signed  by  certain  in- 
corporators must  be  deemed  genuine  until  the  sovereign  power  interposes. 
Upon  like  ground,  evidence  that  a  charter  was  obtained  by  fraud  is  held  inad- 
missible.   Abb.  Tr.  Ev.  31;  §  26, 
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A  point  is  made  respecting  certain  admissions  of  counsel  of  the  defendant 
in  error  upon  the  trial  of  the  cause.  We  think  the  general  admission  of  "all 
that  is  set  up  in  the  answer"  must  be  taken  as  qualified  by  the  specific  state- 
ment made  in  the  same  connection,  namely:  "We  simply  admit  that  the  de- 
fendant in  this  case  claimed  to  have  possession  under  the  writs  he  had  in  his 
hands.    We  do  not  admit  that  Mr.  Williams  and  Shepherd  had  possession." 

The  judgment  of  tJie  court  below  is  affirmed. 


01  Colo.  Ill) 

Western  Union  Tel.  Co.  v.  Con  ant. 
(Supreme  Court  of  Colorado.    February  17, 1888.) 

CCRPOBATIONS— SbBVICB  OF  PROCESS  ON— COUNTT  OP  PRINCIPAL  OFFICE. 

Gen.  St.  Colo.  §  1938,  provides  for  service  of  summons  in  justice  court  upon  "some 
officer,  agent,  or  clerk"  of  a  defendant  corporation.  A  later  act  (Qen.  St.  §  267) 
provides  that  *^  summons  shall  be  served  in  that  county  where  the  prmcipal  office  of 
the  corporation  is  kept  or  its  principal  business  carried  on, "  etc.  Held,  that  the 
latter  section  repeals  the  former  in  so  far  as  it  provides  that  service  shall  be  in  the 
county  where  the  principal  of&ce  or  business  of  the  corporation  is  carried  on. 

Error  to  district  court,  Lake  county. 

On  February  12,  1884,  ^  writ  was  issued  by  H.  P.  Krell,  Esq.,  a  justice  of 
the  peace  in  Lake  county,  summoning  the  Western  Union  Telegraph  Com- 
pany to  ajipear  and  answer  to  a  money  demand  of  Fred  H.  Conant.  The  con- 
stable returned  this  writ  as  served  at  Leadville  upon  C.  M.  Davis,  agent  of 
the  plaintiff  in  error.  On  February  19th  the  plaintiff  in  error  appeared  spe- 
cially and  moved  the  justice  to  quash  the  summons,  on  the  ground  that  the 
Western  Union  Telegraph  Company  was  a  foreign  corporation  existing  under 
the  laws  of  New  York;  that  the  summons  was  neither  served  upon  any  officer 
of  the  company,  nor  in  the  county  where  its  principal  business  was  carried 
on;  and  that  the  plaintiff  in  error  had  filed  its  certificate  in  the  otiice  of  the 
county  clerk  of  Lake  county,  as  provided  by  law,  designating  an  agent  upon 
whom  process  could  be  served,  and  the  city  of  Denver  was  the  principal  place 
where  the  business  of  the  corporation  should  be  carried  on.  This  motion  was 
supported  by  the  affidavit  of  Mr.  Davis  as  to  the  capacity  in  which  he  was  act- 
ing, and  by  a  duly-certified  copy  of  the  recorded  certificate  of  the  plaintiff  in 
error,  showing  the  appointment  of  an  agent  residing  at  Denver,  the  principal 
office  of  the  corporation  in  Colorado.  The  justice  of  the  peace  denied  the  mo- 
tion; the  plaintiff  in  error  made  no  further  appearance;  the  judgment  was 
entered  for  the  full  amount  claimed.  On  March  3d  the  petition  of  the  plain- 
tiff in  error  was  presented  to  the  district  court  for  a  writ  ot  certiorari,  remov- 
ing the  case  to  that  court.  The  petition  stated  the  facts  shown  before  the 
justice  of  the  peace;  also  that  the  plaintiff  in  error  had  a  good  and  meritorious 
defense  to  the  claim,  and  that  this  was  a  case  in  which  an  appeal  would  not 
lie.  The  writ  was  issued.  The  justice  made  a  complete  return,  and  on  April 
29th  a  hearing  was  had  upon  the  petition  and  the  return.  The  district  court 
found  the  return  sufficient  and  affirmed  the  judgment.  The  writ  of  error  Is 
prosecuted  to  reverse  this  judgment.  Section  J.S  of  ine  justice  act  (Gen.  St.  § 
1936)  passed  in  1861,  provides  that  incase  the  defendant  is  a  corporation,  serv- 
ice may  be  had  "by  reading  the  summons  and  delivering  a  copy  thereof  to  some 
officer,  agent,  or  clerk  of  such  corporation."  Section  260  of  the  General  Stat- 
utes, p.  186,  enacted  in  1877,  provides  that  "foreign  corporations  shall,  before 
they  are  authorized  or  permitted  to  do  any  business  in  this  state,  make  and  file 
a  certificate,  signed  by  the  president  and  secretary  of  such  corporation,  duly  ac- 
knowledged, with  the  secretary  of  state,  and  in  the  office  of  the  recorder  of  deeds 
of  the  county  in  which  such  business  is  carried  on,  designating  the  principal 
place  where  the  business  of  such  corporation  shall  be  carried  on  in  this  st<ite, 
and  an  authorized  agent  or  agents  in  this  state  upon  whom  process  may  be 
served.    *    *    *  »    Section  267,  Gen.  St.  p.  187,  provides  that  " in  uvMb against 
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any  corporation  summons  shall  be  served  in  that  county  where  the  principal 
office  of  the  corporation  is  kept,  or  its  principal  business  carried  on,  by  de- 
livering a  copy  to  the  president  thereof,  if  he  may  be  found  in  said  county,  but 
if  he  is  absent  therefrom,  then  the  summons  shall  be  served  in  like  manner 
in  such  county  on  either  the  vice-president,  secretary,  treasurer,  cashier,  gen- 
eral agent,  general  superintendent,  or  stockholder  of  said  corporation,  within 
such  time  and  under  such  rules  as  are  provided  by  law  for  service  of  such 
process  in  suits  against  real  persons.  ♦  ♦  *»» 
John  L,  Jerome,  for  plaintiff  in  error. 

Elbert,  J.,  {after  stating  the  facts  as  above,)  There  may  be  some  ques- 
tion touching  the  sufficiency  of  the  petition  for  a  writ  of  certiorari  upon  which 
the  district  court  reviewed  the  proceedings  before  the  justice.  No  objection, 
however,  is  made  by  counsel,  and  we  do  not  consider  it. 

The  rule  prescribed  by  section  267,  Gen.  St.  p.  187,  for  the  service  of  sum- 
mons upun  corporations,  is  plain.  The  language  is:  **In  suits  against  any 
corporation,  summons  shall  be  served  in  that  county  where  the  principal  of- 
fice of  the  corporation  is  kept,  or  its  principal  business  carried  on.  *  *  *" 
The  object  of  the  requirement  was  to  prevent  the  abuses  arising  from  service 
upon  irresponsible  subordinates,  and  to  secure  it  upon  some  one  of  the  prin- 
cipal otlicers  of  the  corporation  charged  with  the  management  of  its  affairs. 
Its  propriety  is  obvious.  It  prescribes  not  only  a  general,  but  an  exclusive 
rule,  and,  being  subsequent  in  date,  it  must  be  taken  as  repealing  b^implica- 
tion  section  13  of  the  justice  act,  in  so  far  as  it  prescribes  another  and  differ- 
ent service.  Under  this  section,  for  the  purpose  of  service  of  summons,  a 
defendant  corporation  is  to  be  found  only  in  the  county  where  the  principal 
office  of  the  corporation  is  kept,  or  its  principal  business  carried  on,  subject 
to  the  exceptions  named  in  the  section.  In  the  case  at  bar  the  justice  ac- 
quired no  jurisdiction  by  the  service  on  Davis,  the  local  agent  of  the  defend- 
ant company,  and  the  district  court  erred  in  affirming  the  judgment.  The 
judgment  of  the  court  below  must  be  reversed. 


(T  Mont.  346) 

Granite  Mountatn  Min.  Co.  v.  Weinstein  et  ah 
{Supreme  Court  of  Montana.    January  14,  1888.) 

1.  Appeal— When  Lies-— Ordeb  for  Costs  after  Judgment^— At  Chascbers. 

Under  Code  Civil  Proc.  Mont.  §  444,  subsec.  2,  which  provides  that  an  appeal  moy 
be  taken  from  the  district  to  the  supreme  court  from  any  special  order  made  in  a 
case  after  final  judgment,  an  appeal  will  lie  from  an  order  adjudging  costs  against 
a  plaintiff  made  after  a  judgment  was  entered  dismissing  his  petition,  and  this  is 
true  though  the  order  was  made  by  the  judge  at  chambers." 

2.  Same— JUDGMENT  Roli/— Bill  op  Exceptions— Order  Appealed  from. 

Under  Code  Civil  Proc.  Mont.  §  438,  which  provides  that  the  appellant  shall  fur- 
nish a  transcript  of  the  notice  of  appeal^  undertaking  on  appeal,  pleadings  which 
formed  the  issues  tried  in  the  case,  the  judgment,  and  such  parts  of  the  judgment 
roll,  and  no  more,  as  are  necessary  to  present  and  explain  the  points  relied  on,  cer- 
tified to  by  the  clerk  of  the  court  or  by  the  attornevs  of  the  parties  to  the  appeal  to 
be  correct,  it  is  not  necessary  that  the  order  appealed  from  shall  be  incorporated  in 
the  judgment  roll  bva  bill  of  exceptions  or  statement  on  appeal,  when  it  is  properly 
certlflea  to  by  the  clerk  of  the  court. 

Appeal  from  district  court,  Deer  Lodge  county ;  before  Justice  Galbbaith. 
Motion  to  dismiss  appeal. 

>  Concerning  appealable  orders,  see  Bodd  v.  Una,  (N.  J.)  5  Atl.  Rep.  155,  and  note; 
Farson  v.  Gortiam,  (III.)  7  N.  E.  Rep.  104,  and  note;  Burroughs  v.  Gaither,  (Md.)  7  AtL 
Rep.  248,  and  note;  Bicklin  v.  Kendall,  (Iowa,)  84  N.  W.  Rep.  283:  Nelson  v.  Brown, 
<Vt.)  10  AtL  Rep.  721;  Winter  v.  Frankel,  (La.)  8  South,  Rep.  226;  Statev.  Seddon, 
(Mo.)  6  8.  W.  Rep.  342;  McMillan  v.  State,  (Md.)  12  AU.  Rep.  8;  Thompson  v.  Thomp- 
son, (Utah,)  16  Pac.  Rep.  400;  U.  S.  v.  Corporation,  (Utah,)  Id.  728;  McMillan  v.  State. 
(Mi)  12  Atl.  Rep.  8;  Raihroad  Co.  v.  Railroad  Co.,  (Mo.)  6  S.  W.  Rep.  691. 
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Robinson  d:  Stapleton,  for  appellant.     Cole  A  WhitehUl,  for  respondents. 

McCoNNELL,  C.  J.  This  is  a  proceeding  to  condemn  the  right  of  way  to  a 
mining  claim,  instituted  before  the  judge  at  chambers,  under  section  1459  et 
sequitur,  Com  p.  Laws  Mont.  Froih  the  record  it  appears  that  on  the  26th 
day  of  February,  1887,  the  judge  rendered  the  following  judgment,  to-wit: 
"After  hearing  the  testimony  of  the  witnesses  produced  by  both  parties,  the 
same  having  been  given  orally,  both  parties  being  present  by  counsel  and 
cross-examining  the  witnesses,  and  after  hearing  the  arguments  of  the  respect- 
ive counsel  for  both  parties,  and  having  duly  considered  the  same,  and  being 
fully  advised  in  the  premises,  the  petition  for  a  right  of  way  is  hereby  re- 
fused. "  It  appears  further  from  the  record  that  on  the  21st  day  of  June,  1887, 
the  judge  made  the  following  order:  "Motion  to  require  the  plaintiffs  to  pay 
the  costs  in  this  proceeding  is  hereby  sustained.  The  matter  of  costs  in  this  case 
has  been  considered  by  me,  and  it  is  ordered  that  William  Weinstein  and  others 
do  tiave  and  recover  costs  of  the  plaintiff,  the  Granite  Mountain  Mining  Co., 
taxed  at  $438,  and  that  execution  issue  therefor."  It  further  appears  from 
the  record  that  the  notice  of  appeal  recites  that  the  appeal  is  taken  from  the 
judgment  and  order  of  the  said  judge  of  said  court,  made  and  rendered  in 
chambers,  awarding  to  said  defendants,  Weinstein  et  aL,  the  costs  of  defend- 
ing said  matter,  and  attorney's  fees  therein. 

The  appeal,  then,  is  not  from  the  final  judgment  dismissing  the  petition  of 
the  appellant,  but  from  the  order  subsequently  made  adjudging  costs  against 
it.  There  is  no  bill  of  exceptions  or  statement  on  appeal.  We  are  of  the 
opinion  that  the  order  appealed  from  is  a  special  order  made  after  final  judg- 
ment in  the  sense  of  our  statute.  See  the  case  of  Clarke  v.  Gonu,  2  M,ont. 
538,  and  authorities  there  cited.  In  the  case  of  Orr  v.  ffaskill.  Id.  350,  an 
order  overruling  a  motion  to  quash  an  execution  was  held  to  be  a  special  order 
made  after  final  judgment,  from  which  an  appeal  will  lie  to  this  court.  In 
the  case  of  Rader  v.  Nottingham,  Id.  157,  this  court  held  that  an  order  over- 
ruling a  motion  to  retax  costs  is  not  appealable,  and  this  decision  is  affirmed 
in  the  case  of  Orr  v.  Haskill,  supra.  But  there  is  a  material  difference  be- 
tween a  motion  to  retax  costs,  and  an  order  thereon,  and  an  order  adjudging 
costs.  The  decision  in  the  case  of  Rader  v.  Nottingham  was  made  under 
the  authority  of  the  case  of  Lasky  v.  Davis,  33  Cal.  677,  and  rested  upon  the 
ground  that  the  legal  effect  of  the  order  is  to  modify  the  judgment,  and  it  be- 
comes a  part  of  it,  and  hence  can  only  be  reviewed  with  the  judgment.  But 
the  case  of  Lasky  v.  Davis  was  virtually  overruled  in  the  case  of  Dooly  v. 
Norton,  41  Cal.  441,  and  Calderwood  v.  Peyse?-,  42  Cal.  112,  and  Clark  v. 
Crane,  57  Cal.  629,  so  that  the  later  cases  in  California  hold  that  even  an  order 
made  on  a  motion  to  retax  costs  is  appealable.  The  judgment  for  costs  is 
usually  a  final  judgment,  and  the  clerk,  in  taxing  the  costs  in  the  blank  left 
for  that  purpose,  is  supposed  to  have  committed  error,  and  hence  the  order  to 
retax  the  costs  is  but  to  change  the  items  of  the  costs  as  filled  in  by  the  clerk, 
and  hence  may  be  construed  as  a  part  of  the  judgment,  and  reversible  only 
with  it.  In  the  case  at  bar  judgment  dismissing  the  petition  of  appellant  was 
made  in  February,  and  it  is  the  judgment  for  costs  against  it  from  which  this 
appeal  is  taken,  made  in  the  followir*g  June,  so  that  it  presents  an  entirely 
different  kind  of  order  from  tiie  one  to  retax  costs. 

But  it  is  insisted  that  the  order  under  consideration  is  not  appealable  be- 
cause made  by  the  judge  at  chaml)ers,  and  not  by  the  district  court.  We  have 
two  chapters  on  the  subject  of  appeals:  one  entitled  appeals  in  general,  and 
the  other  appeals  to  the  supreme  court  from  the  district  court.  Section  421, 
subsec.  3,  Code  Civil  Proc.,  is  as  follows,  to-wit:  "An  appeal  may  be  taken 
from  an  order  granting  or  refusing  a  new  trial;  from  an  order  granting  or 
dissolving  an  injunction;  from  an  order  refusing  to  grant  or  dissolve  an  in- 
junction; from  an  order  dissolving,  or  refusing  to  dissolve,  an  attachment; 
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from  an  order  granting,  or  refusing  to  grant,  a  change  of  the  place  of  trial; 
from  any  special  order  made  after  final  judgment, "  etc.  In  this  section  noth- 
ing is  said  as  to  where  the  orders  have  been  made,  whotlier  before  a  court  or 
the  judge  at  chambers.  In  section  444,  subsec.  2,  we  have  the  same  cases 
enumerated  in  which  an  appeal  may  be  tdken  to  the  supreme  court  from  the 
district  courts;  both  sections  embracing  any  special  order  made  after  final 
judgment.  We  find,  by  reference  to  the  Code  of  Civil  Procedure  of  California, 
that  that  state  has  precisely  the  same  statute,  and  as  our  statute  was  taken 
from  that  of  California,  we  will  follow  in  its  construction  that  given  by  the 
highest  court  of  that  state;  and,  consulting  these  cases,  it  will  be  found  that 
that  court  held  all  ordei-s  and  judgments  made  by  a  court  at  chambers  appeal* 
able,  as  well  as  those  which  were  made  in  the  district  courts,  and  upon  the 
same  grounds.  The  only  inquiry  made  in  order  to  determine  the  appealable 
character  of  the  order  was  as  to  whether  it  was  judicial  or  ministerial.  See 
Bond  V.  Pacheco,  30  Cal.  532;  Brewster  v.  Hartley,  37  Cal.  23;  Qilmer  v. 
Lime  Pointy  18  Cal.  260.  An  order  granting  or  refusing  an  injunction,  an 
order  dissolving  an  injunction  or  attachment,  or  refusing  to  do  so,  is  made 
appealable,  and  these  orders  may  all  be  made  at  chambers;  but  to  give  the 
strict  interpretation  of  the  statute  that  we  are  asked  to  do  would  render  all 
such  orders  non-appealable  when  made  at  chambers.  Our  statutes  on  appeals 
were  enacted  by  tlie  first  legislative  assembly  of  this  territory,  which  con- 
vened at  Bannock,  December  12,  1864,  and  were  taken  from  the  laws  of  Cal- 
ifornia of  1851;  and  the  right  of  appeal  from  orders  and  judgments  made  by 
the  judge  at  chambers  has  been  acquiesced  in  by  the  profession  ever  since, 
and  no  question  of  this  kind  was  ever  made  before,  so  far  as  our  reports  show. 
The  case  of  Clark  v.  GonUy  supra,  was  from  an  order  refusing  a  stay  of  ex- 
ecution until  a  motion  to  quash  could  be  heard  at  the  next  term  of  court,  and 
was  made  at  chambers ;  but  no  exception  was  taken  on  that  account.  We 
think,  therefore,  that  the  proper  interpretation  of  these  two  statutes,  when 
taken  together,  is  that  the  right  of  appeal  exists  as  well  from  orders  and  judg- 
ments when  made  by  the  judge  in  chambers  as  when  made  by  the  district 
court. 

But  it  is  further  insisted  that  the  order  under  consideration  cannot  be  re- 
viewed because  it  was  not  made  a  part  of  the  judgment  roll  by  bill  of  excep- 
tion or  statement  of  appeal.  "The  summons,  pleadings;  verdict  of  the  jury, 
findings  of  the  court,  commissioner,  or  referee,  all  bills  of  exceptions  taken 
and  filed  in  said  action,  copies  of  orders  sustaining  or  overruling  demurrers, 
copy  of  the  judgment,  copies  of  any  orders  relating  to  the  change  of  parties," 
constitute  the  judgment  roll.  Comp.  St.  p.  138,  §  306.  It  appears  from  this, 
statement  that  the  order  in  questiofi  is  not  a  part  of  the  judgment  roll.  But 
section  438  of  the  Code  of  Civil  Procedure  provides  that  on  an  "appeal  from 
a  final  judgment  the  appellant  shall  furnish  the  court  with  a  transcript  of  the 
notice  of  appeal,  undertaking  or  undertakings  on  appeal,  pleadings  or 
amended  pleadings,  as  the  case  may  be,  which  form  the  issues  tried  in  the 
case,  the  judgment  and  such  parts  of  the  judgment  roll,  and  no  more,  as  are 
necessary  to  present  and  explain  the  points  relied  on,  and  the  statement,  If 
there  be  one,  certified  by  the  attorneys  of  the  parties  to  the  appeal,  or  by  the 
clerk,  to  be  correct.  On  appeal  from  a  judgment  rendered  on  appeal,  or  from 
an  order,  the  appellant  shall  furnish  the  court  with  a  copy  of  the  notice  of 
appeal,  undertaking  or  undertakings  on  appeal,  the  judgment  or  order  ap- 
pealed from,  and  a  copy  of  the  papers  used  on  the  hearing  in  the  court  be- 
low, and  such  copies  to  be  cei-tified  in  like  manner  to  be  correct."  And  it 
is  insisted  that,  under  this  section,  it  is  not  necessary  for  the  order  to  be 
made  a  part  of  the  judgment  roll  by  bill  of  exceptions.  "It  is  manifest  that 
some  identification  is  necessary,  or  otherwise  this  court  could  not  know  what 
papers  were  before  it."  See  Hitter  v.  Mason,  11  Cal.  214;  Gordon  v,  Clarke, 
22  Cal.  533;  Johnson  v.  Mtdr,  43  Cal.  542;  Leozinsky  v.  White,  45  Cal.  278; 
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Banoock  v.  Thorn,  46  Cal.  643;  Stone  v.  Stone,  17  Oal.  514;  Hayne,  New 
Trial  &  App.  We  find  that  this  act  was  passed  by  the  first  legislative  as- 
sembly of  the  territory,  in  1865,  in  precisely  the  form  that  it  is  in  the  present 
Code  of  Civil  Procedure,  except  that  the  authentication  was  to  be  made  by 
the  clerk  alone  instead  of  by  the  attorneys  of  the  parties  to  the  appeal,  or  by 
the  clerk,  as  at  present.  This  was  taken  from  section  346  of  the  old  practice 
act  of  California,  which  was  itself  taken  from  the  laws  of  1851,  and  provided, 
as  our  statute  does,  that  tlie  copies  provided  for  should  be  certified  to  by  the 
clerk  to  be  correct.  In  1864  the  California  act  was  amended  so  as  to  provide 
that  the  certificate  might  be  made  by  the  attorneys  of  the  parties  to  the  ap- 
peal, or  by  the  clerk,  and  our  statute  was  amended  after  its  original  passage 
in  1865  to  correspond  with  the  California  statute.  This  certificate  mentioned 
is  the  certificate  of  the  clerk  J:o  the  transcript.  Hayne,  New  Trial  &  App. 
§  264.  Hence,  by  force  of  the  statute,  it  is  not  necessary  that  the  papers 
upon  which  the  court  acted  should  be  made  a  part  of  the  judgment  roll  by 
bill  of  exception  or  statement  on  appeal,  as  the  only  authentication  required 
by  the  law  is  the  certificate  of  the  attorneys  of  the  parties  to  the  appeal,  or 
the  clerk,  and  the  transcript  in  this  case  shows  that  they  are  properly  certi- 
fied to  be  correct  by  the  clerk,  and  hence  it  is  not  necessary  that  a  bill  of  ex- 
ceptions should  be  contained  in  the  transcript,  embracing  the  order  and  the 
paper,  which  was  the  final  judgment  upon  which  the  order  was  made. 
We  are  aware  that  the  supreme  court  of  California,  in  the  cases  of  Nash  v, 
Harris,  bl  Cal.  243;  Brown  v.  Delavau,  63  Cal.  304,  has  decided  that  an  ap- 
pealable order,  although  deemed  to  be  excepted  to  in  law,  nevertheless  must 
be  made  a  part  of  the  judgment  roll  by  bill  of  exceptions.  In  comment- 
ing upon  this,  Mr.  Hayne,  in  his  work  on  New  Trial  and  Appeal,  uses  the 
following  language:  "The  case  in  which  this  was  said  was  correctly  decided, 
because,  as  appears  from  the  report,  the  papera  used  on  the  hearing  in  the 
court  below  were  neither  identified  or  embodied  in  the  bill  of  exceptions.  As 
was  said  by  the  court:  'None  of  these  documents  is  in  any  way  authenti- 
cated.' "  And  the  language  quoted  is  true  of  some  orders.  Thus  orders 
made  in  the  absence  of  a  party  are  deemed  to  have  been  excepted  to,  and 
many  of  them  require  a  bill  of  exceptions.  But  it  is  not  universally  true 
that  orders  and  decisions  which  are  deemed  to  have  been  excepted  to  require 
a  bill  of  exceptions,  for,  under  section  647  of  the  Code,  the  findings  of  a  judge 
are  deemed  to  have  been  excepted  to;  but  where  the  findings  are  contradic- 
tory or  uncertain,  or  against  admissions  in  the  pleadings,  no  bill  of  excep- 
tions is  necessary.  So,  where  the  question  is  whether  the  findings  support 
the  judgment,  no  bill  of  exceptions  is  necessary.  So,  under  the  section  men- 
tioned, an  order  sustaining  or  overruling  a  demurrer  is  deemed  to  liave  been 
excepted  to;  but  no  one  would  contend  that  a  bill  of  exceptions  is  necessary 
to  present  a  question  arising  on  demurrer  to  a  pleading.  The  distinction  is 
that  in  some  cases  the  matter  in  support  of  the  exception  is  already  of  record, 
while  in  others  it  is  not.  In  the  language  of  Ehodes,  J.,  in  Smith  v.  LaW' 
rence,  38  Cal.  28,  "neither  a  bill  of  exceptions  nor  a  statement  is  required  where 
the  record  already  presents  the  question  of  law  and  the  decision  of  the  court." 
We  do  not  pretend  to  say  that  one  mode  of  identification  of  the  order,  paper, 
or  document,  as  the  evidence  upon  which  it  was  made,  may  not  be  made  by 
statement  on  appeal  or  bill  of  exception;  but  what  we  decide  is  that,  by  force 
of  the  statute,  (section  438.  Code  Civil  Proc,  above  quoted,)  the  certificate  of 
the  clerk  is  a  sufficient  authentication  of  the  order  appealed  from,  and  of  the 
final  judgment,  which  is  the  documentary  paper  upon  which  it  is  based.  Of 
course  the  rule  would  be  different  if  the  order  was  based  upon  oral  testimony. 
That  only  could  be  made  part  of  the  judgment  roll  by  bill  of  exceptions  or 
statement  on  appeal.  We  therefore  overrule  the  motion  to  dismiss  the  ap- 
peal in  this  case. 

McLeaby,  J.»  concurs. 
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Bach,  J.  While  I  concur  in  the  result,  I  cannot  agree  entirely  with  the 
opinion  of  the  niajority  of  the  court.  It  seems  to  me  that  the  inference  fairly 
to  be  drawn  from  that  opinion  is  that  the  right  to  appeal  in  this  case  is  found 
by  construing  together  section  421  and  section  444,  Code  Civil  Proc.  (Comp. 
St.)  I  think  that  the  right  of  appeal  is  found  only  in  section  444,  and  that 
the  learned  chief  justice  misapprehends  the  purpose  of  section  421,  when  he 
construes  that  section  with  the  former  (section  444)  for  the  purpose  of  ascer- 
taining whether  or  not  an  appeal  will  lie  in  this  case.  Section  421  is  a  part 
of  chapter  1,  title  11,  of  the  Code.  That  chapter  treats  of  "appeals  in  gen- 
eral," or,  as  I  consider  it,  it  gives  the  general  provisions  relating  to  all  ap- 
peals in  all  civil  cases.  The  section  referred  to  reads  as  follows:  "An  appeal 
maybe  taken — First,  From  a  final  judgment  in  an  action  or  special  proceed- 
ing, commenced  in  the  court  in  which  the  same  is  rendered,  within  one  year 
after  the  entry  of  judgment.  But  an  exception  to  the  decision  or  verdict  on 
the  ground  that  it  cannot  be  supported  by  the  evidence  cannot  be  reviewed  on 
an  appeal  from  the  judgment  unless  the  appeal  is  taken  within  60  days  after 
the  rendition  of  the  judgment.  Second.  From  a  judgment  on  an  appeal  from 
an  inferior  court,  within  90  days  after  the  entry  of  such  judgment.  Third. 
From  an  order  granting  or  refusing  a  new  trial;  from  an  order  granting  or 
dissolving  an  injunction,  etc.,  within  60  days^ter  the  order  or  interlocutory 
judgment  is  made  and  entered  in  the  minutes  of  the  court  or  filed  with  the 
clerk."  It  will  be  observed  that  if  the  legislature  meant  by  this  section  to 
specify  from  what  judgments  or  orders  an  appeal  might  be  taken  it  for- 
got two  great  essentials  of  such  a  specification.  The  section  in  no  one  in- 
utance  declares  to  what  court  the  appeal  may  be  taken,  and  in  only  one  (sub- 
division 2)  does  it  provide  fr6m  what  court  the  appeal  may  be  taken.  1  can- 
not believe  that  the  legislature  of  this  territory  ever  meant  to  define  by  that 
section  the  orders  or  judgments  from  which  an  appeal  may  be  taken.  I 
think  that  the  only  purpose  of  that  section  is  to  provide  and  limit  the  time 
within  which  an  appeal  may  be  taken  from  judgments  and  orders  which,  by 
other  provisions  of  the  Code,  are  made  appealable  by  apt  words  enumerating 
them,  and  naming  the  courts  from  whicii  and  to  which  the  appeal  may  be 
taken.  Section  444  enumerates  the  appeals  which  may  be  taken  from  the  dis- 
trict courts  to  the  supreme  court.  In  other  words,  section  421  is  merely  a 
statute  of  limitations  for  appeals.  Reference  to  the  Codes  from  which  ours 
is  taken,  and  to  learned  commentators  on  these  Codes,  will,  I  think,  sustain 
this  interpretation.  Title  11  of  our  Code  is  taken  from  title  13  of  the  Cali- 
fornia practice  act,  found  in  Harston's  Practice,  and  that  is  taken  from  the 
former  Code  of  New  York,  as  found  in  title  11  of  Voorhees'  Annotated  Code. 
Section  336  of  the  California  practice  act,  is  that  from  which  our  section  421 
is  directly  taken,  and  from  section  347  of  the  California  act  is  taken  our  sec- 
tion 444.  The  sections  of  the  California  practice  act  are  numbered  939  and 
963  in  Harston's  Practice.  Of  those  sections  the  learned  author,  Mr.  Hayne, 
in  his  valuable  treatise  on  Kew  Trial  and  Appeal,  says:  "The  latter  section 
(347)  determined  the  orders  which  were  appealable,  and  the  former  (336)  the 
time  in  which  the  appeals  could  be  taken."  Now  referring  to  the  New  York 
Code,  we  find  that  section  331  of  c.  1,  tit.  11,  which  chapter,  like  our  chapter 
1  of  the  same  title,  treats  of  appeals  in  general,  is  the  source  of  section  336  of 
the  California  act  and  of  our  section  421;  and  we  find  that  that  section  pro- 
vides the  time  within  which  appeals  may  be  taken,  but,  instead  of  containing 
a  repetition  of  the  several  orders  and  judgments,  it  merely  refers  by  number 
to  those  sections  the  function  of  which  it  is  to  enumerate  those  orders  and 
judgments.  The  right  to  appeal  from  the  order  in  this  case  must  be  found, 
then,  in  my  opinion,  in  section  444,  or  the  appeal  will  not  lie.  It  is  claimed 
that  the  appeal  is  made  from  an  order  granted  by  a  judge  at  chambers,  and 
that  such  an  order  is  not  appealable  under  said  section,  which  provides  for 
appeals  from  the  district  court  to  the  supreme  court.  The  point  made  by 
counsel  is  that  the  judge  is  not  the  court;  but  I  think  that  the  expression  "to 


Digitized  by 


Google 


Mont]  GBANITE  MOUNTAIN  MIK.  00.  V.  WEINSTEIN.  113 

supreme  court  from  the  district  courts,"  as  found  in  that  section,  refers  to  the 
court  generally,  including  the  judges  thereof  when  acting  in  their  official  ca- 
pacity, and  that  the  expression  does  not  mean  to  draw  the  narrow  distinction 
between  a  court  order  and  an  order  granted  at  chambers.  Subdivision  1 
of  the  section  does  refer  to  judgments  in  an  action  *' commenced  in  those 
courts,"  thus  using  the  word  "court,"  and  applying  it  directly  to  the  word 
"judgment."  Subdivision  3,  however,  does  not  designate  the  orders  as  orders 
of  the  court  or  as  orders  of  the  judge,  but  it  does  declare  certain  orders  to  be 
appealable,  most  of  which  may  as  well  be  granted  by  the  judge  as  by  the 
court.  The  intention  of  the  legislature  is  a  safe  path  to  follow,  and  it  cer- 
tainly was  not  the  intention  of  the  legislature  to  allow  an  appeal  from  an  order 
granting  an  injunction  when  the  order  was  signed  as  a  court  order,  and  to 
refuse  the  appeal  when  the  order  was  granted  at  chambers.  As  to  the  papers 
which  are  necessary  on  an  appeal  from  an  order,  I  agree  with  the  majority  of 
the  court.  However,  I  prefer  to  limit  the  doctrine  to  those  orders  from  which 
an  appeal  may  be  taken  directly,  and  which  is  to  be  understood  as  expressing 
no  opinion  on  that  subject  when  the  order  appealed  from  is  of  that  class  which 
can  be  reviewed  only  on  an  appeal  from  a  judgment. 


(7  Mont  440) 

Gbanite  Mountain  Mtn.  Co.  t?.  Weinstbin  et  al» 
(Supreme  Cowrt  of  Montana.    January  25, 1888.) 

1.  Eminbitt  Domain— Procedure— Costs— Powbb  op  Judge  at  Chambers. 

The  law  of  Montana  territory  confers  upon  the  judge  of  the  district  court  power 
to  hear  and  determine,  at  chambers,  all  applications  for  condemning  rights  of  way 
to  mining  claims,  and  make  complete  disposition  thereof.  Held  that,  after  a  final 
judgment  dismissing  a  petition  for  a  right  of  way,  the  court  had  power  also  to  ad- 
judge costs  at  chambers. 

3.  Costs— Taxation— Review  on  Appeal. 

On  an  appeal  from  the  taxation  of  costs,  the  recoil^  contained  the  statement  that 
part  of  the  bill  of  costs  allowed  was  witness  fees,  and  part  attorney's  fees,  which 
was  not  signed  by  the  judge,  nor  made  part  of  the  judgment  roll  by  bill  of  excep- 
tions or  statement  on  appeal.  Held  that,  there  being  no  other  authentication  of 
the  items  of  the  bill  as  allowed,  the  question  of  the  legality  of  the  taxing  of  attor- 
ney's fees  was  not  properly  before  the  court. 

Appeal  from  district  court,  Deer  Lodge  county;  William  J.  Galbbaith, 
Judge. 

Robinson  &  8tapleton,  for  appellant.     No  brief  for  respondent. 

McCoNNELL,  J.  This  case  was  beard  at  a  former  day  of  this  term  upon  a 
motion  to  dismiss  tbe  appeal.  Ante,  108.  This  motion  being  disallowed,  it  was 
heard  upon  its  merits.  Beference  is  here  made  to  the  opinion  delivered  upon 
said  motion  for  all  matters  relevant  to  those  now  under  consideration. 

This  is  an  appeal  from  an  order  made  by  the  judge  at  chambers  awarding 
the  defendant  the  costs  of  defending  a  proceeding  instituted  under  section  1497 
et  seq.,  to  condemn  tbe  right  of  way  to  a  mining  claim.  The  order  appealed 
from  is  as  follows,  to- wit:  "Motion  to  require  plaintiffs  to  pay  the  costs  in 
this  proceeding  is  hereby  sustained.  William  J.  Galbbaith,  Judge. "  "  The 
matter  of  costs  in  this  case  have  been  considered  by  me.  It  is  oi*dered  that 
defendants,  William  Weinstein  and  others,  do  have  and  recover  costs  of  the 
plaintiff,  the  Granite  Mountain  Mining  Co.,  taxed  at  $438,  and  that  execution 
issued  therefor.  William  J.  Galbkaith,  Judge."  This  order  is  authen- 
ticated by  the  certificate  of  W.  F.  Shanley,  clerk  of  the  district  court  of  Deer 
Lodge  county.  We  held,  in  the  opinion  referred  to,  that  this  was  a  sufficient 
authentication  under  our  practice  act,  (section  438,)  so  that  tbe  order  is  before 
us  for  our  consideration. 

It  is  insisted,  first,  that  tlie  judge  at  chambers  cannot  pronounce  Judgment 
for  costs.  The  law  confers'  upon  the  judge  the  power  to  hear  and  determine 
at  chambers  all  applications  for  condemning  rights  of  way»  whether  to  min- 
v.l7p.no.3— 8 
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ing  claims  or  for  railroads.  It  vests  him  with  the  power  to  receive  petitions 
for  such  purposes,  and  appoint  commissioners  to  assess  the  damages,  and  re- 
ceive and  confirm  their  reports;  so  that  he  is  vested  with  plenary' power  at 
chambers  to  make  a  complete  disposition  of  suits  of  this  description.  .  It  is 
not  denied  that  he  had  the  power  to  hear  this  case,  and  to  pronounce  final 
judgment,  dismissing  the  petition,  and  refusing  to  grant  the  right  of  way 
prayed  for.  The  transcript  contains  this  final  judgment,  properly  authenti- 
cated; and  we  held,  in  the  opinion  referred  to,  that  this  judgment  was  the 
paper  or  documentary  evidence  upon  which  the  order  adjudging  costs  was 
made.  We  are  of  the  opinion,  that  the  power  to  adjudge  costs  follows  as  a 
necessary  and  logical  result  of  the  power  vested  in  the  court  to  hear  and  de- 
termine cases  of  this  sort  at  chambers,  and  we  therefore  hold  that  he  had  the 
power  to  make  the  order  adjudging  costs  against  the  appellant.  The  petition 
of  the  appellant  was  denied,  and  its  cause  dismissed;  and  judgment  for  costs, 
therefore,  was  correctly  pronounced  against  it,  and  there  is  no  error  in  this. 
But  it  is  Insisted  that  the  costs,  taxed  at  ^38,  are  composed  of  witness 
fees,  $138,  and  attorney's  fees,  $300;  and  that  the  court  erred  in  allowing 
said"  attorney's  fees  to  be  taxed  against  the  appellant  as  a  part  of  the  defend- 
ant's costs.  There  is-  no  documentary  evidence,  authenticated  by  the  certif- 
icate of  the  clerk,  by  which  we  can  determine  the  items  of  costs  which  make 
up  the  $438, — the  amount  fixed  in  the  judgment  for  costs.  The  record  con- 
tains this,  to- wit:  '*And  that  the  following  is  the  bill  of  costs  as  allowed  in 
said  matter,  to- wit:  Witness  fees,  $138;  attorney's  fees,  $300;"  but  this  is 
not  signed  by  the  judge,  nor  is  it  made  a  part  of  the  judgment  roll  by  bill  of 
exceptions  or  ctatement  on  appeal.  The  evidence  by  which  the  court  deter- 
mined the  amount  of  the  costs  must  have  been  in  parol,  and  the  only  way  that  it 
can  be  noticed  in  this  court  is  to  make  it  a  part  of  the  judgment  roll  by  bill  of 
exceptions,  or  its  equivalent,  a  statement  on  appeal,  properly  authenticated. 
For  this  reason  we  decline  to  consider  the  question  as  to  whether  attorney'? 
fees  could  be  taxed  as  costs  or  not;  and  as  the  order  adjudging  costs  is  good 
upon  its  face,  and  there  being  nothing  in  the  record  to  impeach  it,  we  aifirm 
the  judgment  of  the  court  below,  witli  the  costs  of  this  appeal. 

McLeary  and  Bach,  JJ.,  concur. 

(7  Mont  360) 

Vaughn  tj.  Dawes. 
(Supreme  Court  of  MoTUana.    January  16, 1888.) 

1.  Attachment— Motion  for  Dissolution— Timb  op  Making. 

Under  Comp.  St.  Mont.  div.  1,  §  200,  requiring  a  motion  to  set  aside  an  attach- 
ment to  be  made  before  the  expiration  of  the  time  to  answer,  sach  motion,  made 
after  the  time  mentioned  in  section  68,  which  provides  that  the  summons  shall  con- 
tain a  direction  to  the  defendant  to  appear  and  answer  within  a  certain  time  after 
its  service,  comes  too  late,  although  made  before  ^the  expiration  of  such  further 
time  as  the  court  may  allow  for  answering  after  the  dissolution  of  a  demurrer. " 

2.  Same — Dissolution — ^Appeal  prom  Order — Record. 

On  an  appeal  from  an  order  dissolving  an  attachment,  the  record  sufficiently  sets 
forth  the  grounds  for  the  action  of  the  court,  when  copies  of  the  order  and  of  the 
papers  used  on  the  motion  are  contained  in  the  transcript,  and  are  certified  by  the 
clerk  to  be  correct. 

Appeal  from  district  court,  Gallatin  county;  before  Justice  McLeart. 
Attachment  by  Alexander  Vaughn  against  John  W.  Dawes.    Attachment 
dissolved  on  motion,  and  plaintiff  appeals. 

J.  L.  Staats,  for  appellant.    Armstrong  &  Hartman,  for  respondent. 

Galbraith,  J.  This  is  an  appeal  from  the  order  of  the  court  dissolving 
the  attachment.  It  Is  claimed  that  the  "record  or  bill  of  exceptions"  should 
set  forth  the  grounds  for  the  action  of  the  court  in' dissolving  the  attachment. 
The  record  does  this.    These  grounds  are  contained  in  the  motion  to  dissolve 
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the  attachment,  which  is  contained  in  the  transcript,  and  certified  to  by  the 
clerk  to  be  correct.  It  will  be  presumed  that  the  application  itself  to  dissolve 
the  attachment  was  used  upon  the  hearing  in  which  the  order  to  dissolve  was 
granted;  that  it  is  one  of  the  papers  which  was  used  upon  the  hearing  con* 
templated  by  section  438,  div.  1,  Comp.  St.  It  is  not  necessary  that  the  tran- 
script should  contain  a  bill  of  exceptions  including  the  order  appealed  from, 
or  the  motion  containing  the  grounds  for  such  order.  It  is  sufficient,  as  in 
this  case,  that  the  copies  of  these  papers  contained  in  the  transcript  be  certi- 
fied to  by  the  clerk  to  be  correct.  Mining  Co,  v.  Weinstein,  ante,  108.  The 
record  therefore  is  properly  before  us  for  consideration.  The  record  and  the 
arguments  of  counsel  present  the  question  of  whether  or  not  the  motion  to 
discharge  the  attachment  was  made  too  late.  The  summons  was  served  on 
the  respondent,  in  the  county  where  the  suit  was  brought,  on  the  3d  day  of 
October,  1887.  On  the  8th  day  of  October  following  the  defendant  filed  a 
demurrer  to  the  complaint,  stating  as  the  sole  ground  therefor  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of  action.  The  mo- 
tion to  dissolve  the  attachment  was  filed  on  the  4th  day  of  November,  1887. 
This  was  after  the  time  allowed  by  law  for  answering  the  complaint,  as  con- 
tained in  the  statute  in  relation  to  the  service  of  summons.  Subdivision  3, 
section  68,  div.  1,  Comp.  St.  But  it  is  claimed  that  the  time  for  answering, 
contemplated  by  section  200,  div.  1,  Comp.  St.,  within  which  the  motion  to 
discharge  the  attachment  must  be  made,  is  not  the  time  mentioned  in  the 
subdivision  of  section  68  in  relation  to  the  time  for  answering  alter  the  serv- 
ice of  summons,  but  tlmt  the  "time  for  answering  does  not  expire  until  the 
dissolution  of  the  demurrer  interposed,  and  such  further  time  as  may  be  al- 
lowed by  the  court  for  answering.  These  two  sections  are  as  follows:  "Sec. 
200.  The  defendant  may  also,  at  any  time  before  the  time  for  answering 
expires,  apply  on  motion,  upon  reasonable  notice  to  the  plaintiff,  to  the  court 
in  which  the  action  is  brought,  or  the  judge  thereof,  that  the  attachment  be  dis- 
charged on  the  ground  that  the  writ  was  improperly  issued."  "Sec.  68.  The 
summons  must  contain  a  direction  that  the  defendant  must  appear  and  answer 
the  complaint  within  ten  days,  if  the  summons  is  served  within  the  county 
in  which  the  action  is  brought;  within  twenty  days,  if  served  out  of  the 
county,  but  in  the  district  in  which  the  action  is  brought;  and  within  forty 
days,  if  served  elsewhere." 

We  are  of  the  opinion  that  the  phrase,  "time  for  answering,"  as  used  in 
section  200,  refers  to  the  time  in  which  the  defendant  shall  appear  and  answer 
the  summons  as  required  in  subdivision  3,  §  68.  It  is  true  that  the  party 
may  not  answer  within  the  time  required  by  the  statute,  as  the  term  "answer" 
is  technically  used  in  pleading,  viz. :  by  making  specific  denials,  or  by  stating 
new  matter,  but,  nevertheless,  that  is  the  time  within  which  he  must  answer 
in  this  sense  if  he  desires  so  to  do.  This  is  "the  time  for  answering"  as  in- 
tended by  section  200.  We  cannot  believe  that  the  legislature  by  the  use  of 
this  phrase  intended  to  allow  a  defendant  all  the  time  within  which  to  make 
his  motion  to  discharge  the  attachment  to  be  obtained  by  a  motion  or  demur- 
rer, which  might  be  frivolous  and  made  for  the  purpose  of  delay.  The  dis- 
trict courts  of  this  territory  in  many  of  the  counties  are  held  but  twice  a  year, 
and  often  there  is  an  interval  of  more  than  six  months  between  the  terms. 
Suits  are  being  brought  in  these  courts  at  all  times,  and  it  is  not  reasonable  to 
believe  that  the  legislature,  by  the  enactment  of  section  200,  intended  that 
vague  and  uncertain  time  extending  from  the  service  of  summons  until  and 
after  the  commencement  of  the  next  term,  or  that  which  might  occur  where 
there  was  a  default,  and  the  party  afterwards  permitted  to  answer,  but  the 
fixed  and  certain  time  within  which  the  defendant  is  required  to  answer  after 
the  service  of  the  summons,  which  in  this  case  was  10  days.  That  the  leg- 
islature intended  this  construction  is  apparent  from  the  fact  that  tlie  motion 
may  be  made  before  the  judge  at  chambers.    That  this  construction  was  rea- 
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sonable,  and  was  the  intention  of  the  legislature,  is  also  sustained  by  analogy 
in  the  proceed!  ngs  of  this  character  in  other  jurisdictions.  We  are  not  referred 
to,  nor  have  we  had  access  to,  any  authorities  (if  any  such  there  be)  from  any 
jurisdiction  containing  a  statutory  provision  in  relation  to  motions  to  discharge 
attachments  similar  to  our  own.  The  motion  is  evidently  made  upon  the 
ground,  "among  other  things,"  th^at  the  writ  was  illegally  or  improperly  is* 
sued,  and  is  based  upon  what  is  claimed  to  be  insufficiencies  or  defects  in  the 
complaint.  These  are  defects  or  irregularities  appearing  on  the  face  of  the 
proceedings.  The  phrase,  ''among  other  things, "  contained  in  the  motion,  is 
too  indefinite  to  require  any  consideration.  The  assignment  of  the  reasons 
for  the  discharging  of  the  attachment  should  be  definitely  and  specifically  des- 
ignated. Wap.  Attachm.  417.  In  this  motion  those  reasons  which  are  so 
designated  are  the  alleged  defects  and  imperfections  of  the  complaint.  In 
regard  to  this  subject,  Drake,  in  his  work  on  Attachment,  (3d  Ed.)  §  112, 
uses  the  following  language:  "The  most  usual  mode  of  defeating  an  attach* 
ment  on  account  of  defects  in  the  afiidavit  is  by  motion  to  quash  or  dissolve 
the  attachment.  This  motion  is  in  the  nature  of  the  plea  of  an  abatement, 
and,  if  successful,  its  effect  is  the  same.  In  Alabama  and  North  Carolina, 
and  also  Tennessee,  however,  the  only  way  to  reach  such  defects  is  by  plea 
in  abatement.  Whichever  mode  is  adopted,  it  should  be  refered  to  in  limine, 
for,  after  appearances  by  the  defendant  and  plea  to  the  action,  it  is  too  late 
to  take  advantage  of  the  defects  in  the  preliminary  proceedings:  they  will  be 
considered  as  waived  unless  statutory  proceedings  direct  otherwise."  It  is 
true  that  the  author  in  using  tliis  language  mentions  only  the  defects  in  or 
omission  to  make  an  affidavit.  But  the  motion  may  be  made  in  any  case 
where  "the  attachment  proceeding  is  radically  defective  upon  its  face,  and 
where  the  writ  has  been  unwarrantably  issued."  Wap.  Attachm.  417.  The 
above  language  in  Drake  on  Attachments  is  applicable  in  any  case  where  a 
motion  to  dismiss  may  be  made.  A  demurrer  on  the  ground  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action  is  a  general  appear- 
ance and  plea  in  the  cause.  "At  common  law,  pleas  in  abatement  must  be  filed 
within  four  days  after  appearance  or  delivery  of  declaration."  Pratt  v.  Saw- 
yeVf  4  Gray,  84.  Also  at  common  law,  the  first  day  of  the  term  was  the  return- 
day  of  the  writ;  and  the  defendant  was  required  to  appear  on  that  day  or  the 
"quarto  die  post,*'  or  fourth  day  after,  (3  Bl.  CJomm.  278;)  and,  after  a  general 
imparlance,  which  term  sighified  "time  to  plead,"  and  which  was  "an  ac- 
knowledgment of  the  propriety  of  the  action,"  no  dilatory  plea,  which  in- 
cluded a  plea  in  abatement,  could  be  pleaded,  (3  Bl.  Comm.  301.)  Reasoning, 
therefore,  from  the  language  of  the  statute  above  refered  to,  and  from  the 
analogy  of  the  law  in  relation  to  pleas  in  abatement,  we  are  of  the  opinion  that 
the  motion  to  discharge  the  attachment  was  made  too  late.  "The  statutory 
period  is  a  limitation,  and  a  motion  to  discharge  an  attachment,  filed  after 
such  period, cannot  be  legally  entertained."  Magee  v.  Fogerty,  6  Mont.  237, 
11  Pac.  Rep.  668,  Wade,  C.  J.,  delivering  the  opinion  of  the  court.  The  mo- 
tion to  discharge  the  attachment  should  have  been  made  before  the  time  for 
answering  expired,  which  in  this  case  was  10  days. 
The  order  discharging  the  attachment  is  reversed. 

McOoNNELL,  C.  J.,  and  Bach,  J.,  concur. 

(5  Utah.  525) 

Territory  v.  McGrath. 

{Sv/preme  Court  of  Utah,    March  1, 1888.) 

1.  Larcbkt— What  Constitutes— Notes  op  Testimont. 

Under  Grim.  Code  Utah,  defining  larceny  as  the  *^  felonious  stealing,  taking,  car- 
rying, leading,  or  driving  away  the  personal  property  of  another,*^ taking,  witli 
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felonious  intent,  books  containing  a  phonographic  report  of  the  testimonv  taken 
upon  a  trial,  and  having  no  value  except  for  such  report,  is  larceny;  such  books 
being  personal  property,  and  not  title  deeds  or  choses  in  action. 

a.  Same— Valtte. 

Such  books  having  no  market  price,  their  value  to  the  person  who  can  use  the 
testimony  is  the  proper  standard  of  value  upon  the  trial. 

B,  Cbimikal  Law— Remarks  of  ConNSBL--FAiLnBE  op  Defendant  to  Testify. 

A  conviction  for  grand  larceny  will  not  be  reversed  because  counsel  said  to  the 
jury  that  the  testimony  of  two  witnesses  as  to  a  certain  conversation  stood  unex- 
plained; that  it  was  in  defendant's  power,  if  no  such  thing  occurred,  to  explain  it; 
and  that  defendant's  failure  to  do  so  seemed  to  him  to  make  the  testimony  on  tl^at 
point  conclusive;  as  such  statements  merely  claim  that  these  witnesses,  in  the  ab- 
sence of  such  explanation,  must  be  presumed  to  have  told  the  truth,  and  they  do 
not  suggest  any  inference  against  the  defendant  because  he  did  not  testify  in  his 
own  behalf. 

4  Same— Evidence— Ck>NVBR8ATioNs  with  Defendant. 

It  Is  not  error,  in  a  criminal  action,  to  allow  a  witness  to  testify  in  regard  to  a 
conversation  with  the  defendant,  the  statements  made  by  the  defendant  appearing 
to  be  voluntary. 

Appeal  from  district  court,  First  district;  before  Justice  Hendebson. 
jB,  2>.  Hoge  and  George  Sutherland^  for  appellant.    Ogden  Hiles  and  7.  N. 
KimhalU  for  the  Territory. 

Zai9£,  C.  J.  The  defendant  was  accused  by  indictment  in  the  First  dis- 
trict court  of  the  crime  of  grand  larceny,  and  convicted.  The  indictment 
charged  that  the  crime  was  committed  by  taking  from  Alma  H.  Winn,  dur- 
ing the  trial  of  the  case  of  Bullion,  Beck  and  Champion  Mining  Company 
V.  Eureka  Hill  Mining  Company,  11  of  his  books,  containing  a  phonographic 
report  of  the  testimony  of  witnesses  examined  on  the  trial.  It  appears  from 
the  evidence  in  the  record  tiiat  the  loss  of  the  notes  necessitated  tlie  retaking 
of  the  testimony,  there  being  no  duplicate  report.  The  evidence  showed  that 
Winn  was  the  ofllcial  reporter  of  the  court,  and  that  the  books  were  taken 
from  his  possession  without  his  knowledge  or  consent.  They  were  alleged  in 
the  indictment  to  be  worth  8500.  The  evidence  showed  that  the  reporter  re- 
ceived $10  per  day  for  reporting,  and  that  he  was  engaged  11  days  in  making 
the  report.  Winn  testified  that  in  view  of  the  cost  of  making  the  report,  and 
of  the  value  thereof  for  transcription,  and  of  the  importance  of  the  case,  the 
books  taken  were  of  the  value  of  81,000.  The  appellant  insists  that  the 
phonographic  report  of  the  testimony  was  not  the  subject  of  larceny,  and  we 
are  referred  to  2  Russ.  Crimes,  262.  Having  stated  that  written  instruments 
relating  to  real  estate,  and  choses  in  action,  were  not  the  subject  of  larceny  at 
common  law,  the  author  gives  the  reason  for  the  rule:  "And  the  reason  why 
title  deeds  and  choses  in  action  are  not  the  subject  of  larceny  is  because  the 
parchment  is  evidence  of  the  title  to  land,  and  the  written  paper  is  the  evi- 
dence of  the  right,  and,  though  the  evidence  is  stolen,  the  right  remains  the 
same;  and  a  right  cannot  be  the  subject  of  larceny;  neither  can  the  paper 
which  is  evidence  of  it."  This  reasoning  is  quite  refined,  if  not  subtle.  We 
do  not  concede  that  choses  in  action  and  title  deeds  are  not  the  subject  of  lar- 
ceny at  the  common  law  as  it  is  now  understood  and  applied  in  this  country. 
But  if  we  were  to  concede  that  they  are  not,  the  books  in  question  are  neither 
title  deeds  nor  choses  in  action.  They  are  not  withi?)  the  letter  or  the  reason  of 
the  rule.  Those  books  contained  the  expression  in  phonographic  characters  of 
the  knowledge  of  the  witness  with  respect  to  the  subject  of  the  action  in  which 
the  notes  were  taken  for  use  therein.  Larceny  is  described  in  the  Criminal 
Code  of  this  territory  as  follows:  "Larceny  is  the  felonious  stealing,  taking, 
carrying,  leading,  or  driving  away  the  personal  property  of  another."  Per- 
sonal property  may  be  said  generally  to  include  everything  the  subject  of 
ownership,  not  being  land,  or  an  interest  in  land.  We  are  of  opinion  that 
the  books  in  question  are  personal  property. 

It  is  nrged  that  the  court  erred  in  adopting  a  wrong  standard  of  value  on 
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the  trial,  and  that  the  true  standard  was  the  market  value  of  the  paper  con- 
tained in  the  books.  The  testimony  reported  in  these  books  gave  to  them 
their  value,  and  for  this  there  was  no  market.  The  market  value  is  the  right 
standard  of  value  of  property  for  which  there  is  competition.  But  this  phono- 
graphic report  was  only  valuable  for  the  use  that  could  be  made  of  it  in  the 
case  in  which  it  was  taken.  The  use  that  may  be  made  of  property  gives  to 
it  its  value.  If  it  can  be  used  by  many,  it  will  have  a  market  value;  if  but 
by  one,  it  will  be  valuable  to  him  alone.  And  the  value  to  him  is  the  one 
that  must  be  taken  in  estimating  its  worth.  In  such  a  case  it  is  sufficient  to 
prove  the  market  value  to  that  person.  3  Green!.  Et.  §  153.  Com*  v.  MiggSt 
14  Gray,  376;  Com.  v.  Lawless,  103  Mass.  425. 

Tlie  appellant  insists  that  the  judgment  of  the  lower  court  should  be  re- 
versed because  one  of  the  counsel  for  the  people,  in  the  statement  of  the  case 
to  the  jury,  said:  "  The  testimony  of  Pyne  and  Giblin  as  to  the  fact  of  the  con- 
versation having  occurred  between  Giblin  and  the  defendant,  with  reference  to 
the  loss  of  these  notes,  on  that  Saturday,  stands  here  unexplained;  and  it  was 
in  the  power  of  the  defendant,  if  no  such  thing  occurred,  to  explain  It,  and  his 
failure  to  do  it  seems  to  me  to  make  that  testimony  conclusive  as  to  the  fact 
of  the  conversation  occurring  on  that  evening  in  the  drug-store."  The  coun- 
sel said,  in  effect,  that  the  presumption  was  that  the  conversation  occurred  in 
the  drug-store,  as  stated  by  the  two  witnesses,  in  the  absence  of  evidence  to 
the  contrary.  He  did  say  that  the  statement  was  unexplained,  and  that  it  was 
in  the  power  of  the  defendant  to  explain  it ;  but  how,  counsel  did  not  intimate. 
He  did  not  refer  to  the  fact  that  the  defendant  was  a  competent  witness,  and 
had  not  testified;  and  he  claimed  no  inference  against  him  because  he  had  not. 
He  did  claim  that  the  presumption  was  that  the  witnesses  named  told  the 
truth.  In  the  absence  of  explanation,  reasonable  statements  of  unimpeached 
witnesses  are  presumed  to  be  true  when  uncontradicted.  In  a  larceny  case, 
when  the  evidence  shows  that  the  property  stolen  was  found  in  the  posses- 
sion of  the  defendant  soon  after  the  theft,  it  would  not  be  error  to  say  to  the 
jury  that  such  possession,  without  any  reasonable  explanation,  would  be  evi- 
dence of  guilt.  But  we  do  not  wish  to  be  understood  as  intimating  that  it 
would  not  be  error  for  the  prosecution  to  state  to  the  jury  that  a  defendant 
who  had  not  testified,  had  the  right  to  do  so,  or  to  suggest  any  inference 
against  him  because  he  had  not. 

There  was  no  error  in  the  ruling  of  the  court  permitting  the  witness  Tunier 
to  testify  in  regard  to  a  conversation  with  the  defendant.  The  statements 
made  by  the  defendant  appear  to  have  been  voluntary. 

We  find  no  error  in  this  record.  The  judgment  of  the  court  below  is  af- 
firmed. 

BoiiEMAiN  and  Henderson,  JJ.,  concur. 

(5  Utah.   467)  «, 

'  Territory  v,  Halltday. 

(SupreTne  Court  of  Utah,    February  18, 1888.) 

1.  HOMICIDB— MtJRDER  IN  FiRST  DEGREE— INDICTMENT. 

Under  Laws  Utah  1876,  c.  1,  §  89,  providing  that  "every  mnrder  perpetrated  by 
poison,  lyin^  in  wait,  or  any  other  kind  of  willful,  deliberate,  malicious,  and  pre- 
meditated killing,  *  ♦  *  is  murder  in  the  first  degree, "  an  indictment  which 
charged  in  effect  that  the  defendant  "unlawfully,  feloniously,  willfully,  and  with 
malice  aforethought  held  a  pistol  loaded  with  gunpowder  and  leaden  bullets  at  and 
against  the  deceased,  and  did  then  and  there  unlawiully,  feloniously,  and  with  malice 
aiorethought  inflict  a  mortal  wound  in  and  through  the  head  oi  the  deceased,  ol 
which  he  instantly  died^  and  that  the  defendant,  in  that  manner,  unlawfully,  felo- 
niously, willfully,  and  with  malice  aforethought  killed  and  murdered  the  deceased, " 
sufficiently  charges  the  crime  of  murder  in  the  first  degree. 

2.  Same — Justieication— Adultery  with  Dependant's  Wipe. 

In  justification  of  the  killing  defendant  offered  evidence  tending  to  show  that  de- 
ceased had  committed  adultery  with*  defendant's  wife.    Comp.  Laws  Utah  1876,  | 
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1925,  provides  that  homicide  is  justifiable  when  committed  by  any  one  *  *  *  in  a 
sudden  heat  of  passion  caused  by  an  attempt  to  defile  a  female  relation  of  defend- 
ant, or  when  the  defilement  has  actually  been  committed.  The  evidence  showed 
that  defendant  was  informed  on  Saturday,  while  away  from  home,  of  such  adulterv ; 
and  on  Sunday  evening  following  he  went  armed  a  considerable  distance  to  the 
home  of  the  deceased,  and,  without  any  provocation  at  the  time,  shot  him  while  in 
bed.  Held,  that  under  the  facts  there  was  no  justification  for  the  killing. 
8.  Same— Threats  by  Deceased. 

Threats  made  by  the  deceased  at  a  time  prior  to  that  of  the  Trilling  are  not  admis- 
sible if  there  is  no  evidence  tending  to  prove  any  circumstances  calculated  to  arouse 
any  fear  of  danger  to  the  defendant  at  the  time  of  the  killing. 

4.  Same— MuBDEB  in  Second  Degree— Definition. 

The  court  instructed  the  jury  that  ^4f  you  believe  from  the  evidence  that  the  de- 
fendant is  not  guilty  of  murder  in  the  first  degree,  and  are  satisfied  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  defendant  did  on  the  28th  day  of  Novem- 
ber, 1886,  at  the  county  of  Kane  and  in  the  territory  of  Utah,  unlawfully,  willfully, 
maliciously,  and  premeditatedly,  and  without  deliberation  kill  the  deceased  in  the 
manner  and  form  as  charged  in  the  indictment,  your  verdict  should  be  that  the  de- 
fendant is  guilty  of  murder  in  the  second  degree. "  JEfeld,  not  prejudicial  to  de- 
fendant. 

Appeal  from  district  court.  Second  district;  before  Justice  Bobeman. 

Indictment  of  Wilford  H.  Halliday  for  the  murder  of  Joseph  Dobson.  Con- 
viction of  murder  in  the  first  degree,  and  defendant  appeals. 

Presley  Deunyy  for  appellant,  C  W  Zane  and  Qeo.  S.  Peters^  for  the 
People. 

Zane,  G.  J.  The  appellant  was  convicted  of  the  crime  of  murder  in  the 
first  degree,  and  upon  the  recommendation  of  the  jury  was  sentenced  by  the 
court  to  imprisonment  at  hard  labor  for  life  in  the  penitentiary.  This  con- 
viction the  defendant  assigns  for  error, — first,  because,  as  he  avers,  the  in- 
dictment does  not  contain  an  allegation  that  the  homicide  was  with  deliber- 
ation. To  sustain  a  conviction  of  murder  in  the  first  degree  the  indictment 
must  contain  all  the  facts  essential  to  that  crime;  in  other  words,  the  perform- 
ance of  the  act  and  the  forming  of  the  intent,  together  constituting  the 
crime,'  must  appear.  The  indictment  in  substance  states  that  the  defendant 
unlawfully,  feloniously,  willfully,  and  with  malice  aforethought  held  a  pistol 
loaded  with  gunpowder  and  leaden  bullet  at  and  against  Joseph  Dobson,  the 
deceased,  he  being  in  the  place  of  the  people,  and  then  and  there  unlawfully, 
feloniously,  willfully,  and  with  malice  aforethought  discharged  the  same  at 
the  deceased,  and  that  he  unlawfully,  feloniously,  willfully,  and  with  malice 
aforethought  did  inflict  a  mortal  wound  in  and  through  the  head  of  the  de- 
ceased, of  which  he  instantly  died,  and  tfiat  defendant  in  that  manner  unlaw- 
fully, feloniously,  willfully,  and  with  malice  aforethought  killed  and  murdered 
the  deceased,  contrary  to  the  form  of  the  statute,  etc.  The  indictment  was  a 
good  common-law  indictment.  The  question  is,  does  it  sufficiently  describe 
the  crime  of  murder  in  the  first  deegree,  as  defined  in  chapter  1,  entitled 
"Homicide,"  Laws  Utah  1876?  Section  87  of  that  chapter  is  as  follows: 
"Murder  is  the  unlawful  killing  of  a  human  being,  with  malice  aforethought;" 
and  section  88:  "Such  malice  may  be  express  or  implied.  It  is  express  when 
there  is  manifested  a  deliberate  intention  unlawfully  to  take  away  the  life  of 
a  fellow  creature;  it  is  implied  when  no  considerable  provocation  appears,  or 
when  the  circumstances  attending  the  killing  show  an  abandoned  or  malig- 
nant heart."  The  legislature,  in  these  sections,  declared  in  effect  that  malice 
aforethought,  when  express,  shall  mean  a  deliberate  intention  unlawfully  to 
take  away  the  life  of  a  human  being,  and  is  implied  when  the  unlawful  kill- 
ing is  without  any  considerable  provocation,  or  when  the  circumstances  of  the 
killing  show  an  abandoned  or  malignant  heart.  Then  follows  section  89: 
"Every  murder  perpetrated  by  poison,  lying  in  wail,  or  any  other  kind  of 
willful,  deliberate,  malicious,  and  premeditated  killing,  or  committed  in  the 
perpetration  of,  or  attempt  to  perpetrate,  any  arson,  rape,  burglary,  or  robbery. 
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or  perpetrated  from  a  premeditated  design  unlawfully  and  maliciously  to  ef- 
fect the  death  of  any  human  being  other  than  him  who  is  killed,  or  perpe- 
trated by  any  act  greatly  dangerous  to  the  lives  of  others,  and  evidencing  a 
depraved  mind  regardless  of  human  life,  is  murder  in  the  first  degree;  and 
any  other  homicide  committed  under  such  circumstances  as  would  have  con- 
stituted murder  at  common  law,  is  murder  in  the  second  degree."  Whenever 
the  murder  is  perpetrated  with  the  specific  intent  to  take  the  life  of  a  human 
being  unlawfully,  the  killing  is  deliberate  and  premeditated. 

It  is  believed  that  a  man  cannot  form  a  specific  intent  to  kill  a  particular 
individual  without  such  thought  as  amounts  to  deliberation  and  premeditation. 
Bishop  says:  "But  now  comes  a  statute  of  dividing — as  it  is  sometimes  ex- 
pressed— murder  into  two  degrees.  *  *  *  There  is  added  to  the  former 
elements  of  murder  the  intent  to  kill.  If  the  murderer  does  not  have  in  his 
mind  an  intent  which  was  not  necessary  to  constitute  murder  at  common  law, 
he  does  not  commit  the  statutory  offense  which  is  called  murder  in  the  first 
degree,"  2  Bish.  Crim.  Proc.  §  682.  And  Wharton,  speaking  of  the  same 
statute,  says:  "The  general  definition  of  the  statutes  simply  divides  murder 
into  two  classes, — murder  with  a  specific  intent  to  take  life  being  murder  in 
the  first  degree;  murder  without  a  specific  intent  to  take  life  being  murder  in 
the  second  degree.  *  *  *  To  constitute  murder  of  the  first  degree  the 
intent  of  the  party  killing  must  have  been  to  take  life;  whereas,  by  the  comr 
mon  law,  if  the  mortal  blow  is  malicious,  and  death  comes,  the  perpetrator  is 
guilty  of  murder,  whether  such  an  intent  does  or  does  not  appear  to  have  ex- 
isted in  hjs  mind.  The  injury  being  malicious,  the  common  law  holds  the 
offender  responsible  for  all  the  consequences  following  his  unlawful  act."  2 
Whart.  Crim.  Law,  §§  1084,  1106. 

The  question  arises,  do  the  facts  alleged  in  the  indictment  show  that  the  ap- 
pellant had,  at  the  time  of  the  killing,  a  specific  intent  to  take  the  life  of  the 
deceased?  It  is  alleged  in  the  indictment  that  the  appellant  held  in  his  hand 
a  pistol  loaded  with  powder  and  leaden  bullet,  and  that  he  feloniously,  will- 
fully, and  with  malice  aforethought  held  it  at  and  against  the  deceased,  and 
that  he  feloniously,  willfully,  and  with  malice  aforethought  discharged  the 
same  at  the  deceased,  and  thereby  wounded  him  in  the  head,  of  which  wound 
he  instantly  died,  and  that  by  that  means  the  appellant  feloniously,  willfully, 
and  with  malice  aforethought  killed  and  murdered  the  deceased.  Assuming 
these  facts  to  be  true,  no  room  is  left  to  infer  that  the  appellant  intended  to 
commit  some  other  felony,  and  undesignedly  killed  the  deceased.  It  cannot 
be  inferred  from  these  facts  that  the  appellant  intended  to  commit  a  bodily 
injury  without  producing  death,  l^he  weapon,  the  manner  of  its  use,  the 
place  and  nature  of  the  wound,  forbid  such  an  inference.  The  appellant  must 
be  held  to  have  intended  the  natural  and  probable  consequences  of  his  act. 
If  a  man,  knowing  what  he  is  doing,  shoots  a  bullet  through  the  head  of  an- 
other person,  he  will  not  be  heard  to  say  that  he  did  not  intend  to  kill  him, — 
that  he  simply  intended  a  bodily  injury  without  death.  But  the  averments  of 
this  indictment  go  further  and  say  that  the  killing  of  the  deceased  was  willful 
and  with  malice  aforethought, — not  that  some  other  felonious  act  was  willful 
and  with  malice  aforethought.  Here  the  deliberation  and  premeditation  must 
have  been  on  the  killing  of  the  deceased,  not  on  the  commission  of  some  other 
felony;  and,  assuming  the  acts  averred  to  have  been  willful  and  with  malice 
aforethought,  they  manifest  a  specific  intent  to  take  the  life  of  the  deceased. 
LowRiE,  C.  J.,  in  the  case  of  Keenan  v.  Com,^  44  Pa.  St.  55,  after  speaking  of 
murder  in  the  first  and  second  degrees,  and  remarking  that  their  reported 
jurisprudence  was  very  uniform  in  holding  that  the  true  criterion  of  the  first 
degree  was  the  intent  to  take  life,  and  that  the  deliberation  required  was  not 
on  the  intent,  but  on  the  killing,  and  that  the  malice  must  be  a  special  malice 
which  aims  at  the  life  of  a  person,  said:  "Keeping  this  common  understand- 
ing of  the  definition  in  mind,  we  shall  also  get  clear  of  the  influence  of  the 
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cases  in  other  states,  where  the  terms  « deliberate '  and  <  premeditated  *  are 
applied  to  the  malice  or  intent,  and  not  to  the  act,  and  thus  seem  to  require  a 
purpose  brooded  over,  formed,  and  matured  before  the  occasion  at  which  H  is 
carried  into  act.  Under  such  a  definition  of  the  intention,  all  our  jurispru- 
dence under  which  malice  and  intent  are  implied  from  tlie  character  of  the  act 
and  from  the  deadly  nature  of  the  weapon  used  would  be  set  aside;  for  we 
could  not  from  these  imply  such  a  previous  and  deliberate,  but  only  a  dis- 
tinctly formed,  intent,  and  this  involves  deliberation  and  premeditation, 
though  they  may  be  very  brief.  We  should  therefore  blot  out  all  our  law  rel- 
ative to  implied  intent  or  malice,  and  require  it  to  be  always  proved  as  ex- 
press; and  this  would  be  a  most  disastrous  result,  for  the  most  deliberate 
murderers  are  usually  those  who  know  how  to  conceal  their  intent  until  the 
occasion  arrives  for  the  execution  of  it."  So,  in  this  case,  from  the  character 
of  the  act.  and  from  the  deadly  nature  of  the  weapon  used,  and  the  nature  of 
the  wound,  with  the  averments  Utat  such  acts  were  willful  and  with  malice 
aforethought,  we  must  infer  a  specific  intent  to  kill.  Such  averments  show 
a  specific  intent  to  kill,  and  such  an  intent  must  be  preceded  by  deliberation 
and  premeditation.  The  law  does  not  require  that  the  words  "deliberation" 
and  "premeditation"  shall  be  used  in  the  indictment;  it  is  sutficient  if  equiva- 
lent language  is  used. 

On  the  trial  counsel  for  defendant  offered  to  prove  that  the  deceased,  more 
than  a  day  prior  to  the  killing,  had  made  threats  against  the  defendant.  Pre- 
cisely what  they  were  the  record  does  not  disclose.  To  the  admission  of  them 
in  evidence  the  prosecuting  attorney  objected  on  the  ground  that  there  Wiis 
no  evidence  tending  to  prove  that  deceased  had  assumed  a  threatening  atti- 
tude towards  the  defendant  on  the  occasion  of  the  killing,  and  for  the  reason 
that  the  evidence  did  not  tend  to  show  any  circumstance  sufficient  or  calcu- 
lated to  excite  fear  of  danger  in  a  reasonable  person,  and  because  it  did  appear 
from  the  evidence  that  defendant  did  not  act  from  any  such  fear.  The  court 
sustained  the  objection.  To  this  ruling  the  defendant  excepted,  and  assigns 
the  same  as  error. 

The  only  two  persons  in  the  room  at  the  time  of  the  homicide  besides  de- 
fendant, the  deceased,  and  his  little  children, — too  young  to  testify, — were 
the  wife  of  the  deceased  and  her  mother,  Mrs.  Beeve.  Both  of  them  testified 
that  the  defendant  came  into  the  house  and  inquired  for  Dobson,  and,  seeing 
him  lying  on  the  bed  asleep,  or  apparently  so,  shot  him  in  the  arm  and  through 
the  head  before  he  spoke,  and  that  deceased  died  in  a  very  few  minutes;  that 
they  did  not  see  deceased  have  a  weapon,  and  that  none  was  found  on  him. 
There  had  been  no  evidence  tending  to  prove  any  circumstance  to  arouse  any 
fear  of  danger  to  defendant.  Under  such  conditions,  threats  at  a  former  time 
could  not  constitute  any  justification.  To  hold  otherwise  would  be  to  say 
that,  if  one  man  threatens  another,  the  other  is  justified  in  shooting  him. 
After  the  court  had  ruled  as  above,  the  defendant  testified  in  his  own  behalf. 
He  was  at  his  father's  house,  and  went  from  there  to  the  house  of  Dobson, 
tied  his  horse,  walked  up  to  the  door  and  rapped.  The  wife  of  the  deceased 
told  him  to  come  in.  He  stepped  in,  and  asked  if  Joseph  Dobson  was  there. 
Ko  answer  was  made.  Witness  looked  at  the  side  room;  expected  a  bullet  on 
the  side;  had  been  notified  that  he  would  "get  it  on  sight."  He  never  saw 
Dobson  till  he  rose  up,  and  never  would  have  seen  him  if  he  hadn't  risen  up. 
To  use  the  witness'  own  language:  "It  don't  matter;  1  can  tell  you  just  ex- 
actly how  he  was  lying.  He  was  lying  on  his  left  side,  with  his  left  arm  by 
his  left  side,  and  with  his  right  arm  by  his  right  side, — that  'way, — ^and  his 
hat  on' the  back  of  his  head."  Witness  further  testified:  "And  I  guess  the 
quietness — nobody  speaking — must  be  what  woke  him,  and  made  him  raise 
up  when  he  was  asleep.  1  don't  know  whether  he  was  asleep  or  not,  but  he 
turned  over  from  that  way.  He  threw  his  hands  into  the  pocket  of  his  over- 
alls— he  threw  his  hands  into  his  right-hand  overalls'  pocket  to  draw  his  pis- 
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tol,  and  I  fired  and  caught  him.  I  could  put  a  bullet  in  his  eye  just  as  easy 
as  wink."  On  cross-examination  defendant  testified  that  he  shot  deceased 
first  in  his  right  arm  and  then  in  the  left.  That  they  were  the  only  two  shots, 
lie  had  been  convicted,  he  testified,  of  a  felony  on  the  5th  day  of  January, 
1883.  The  witness  first  testified  that  he  did  not  see  deceased  until  he  rose 
up.  and  that  he  never  would  have  seen  him  had  he  not  risen;  and  immedi- 
ately said  that  he  could  tell  exactly  how  deceased  was  lying, — that  he  was  ly- 
ing on  his  left  side,  with  his  left  arm  by  his  left  side  and  his  right  arm  by  his 
riglit  side.  The  defendant  did  not  testify  that  he  saw  a  pistol  or  any  other 
weapon  on  the  deceased  at  the  time  he  shot  him.  The  evidence  shows  con- 
clusively that  defendant  went  to  the  house  of  the  deceased  armed  with  a  loaded 
pistol,  and,  without  any  provocation  at  the  time  of  the  killing,  shot  him  twice. 
— once  in  the  arm,  and  once  in  the  head.  After  defendant  had  testifieci,  no 
witness  was  asked  as  to  threats. 

The  evidence  shows  that  defendant  was  away  from  home,  and  returned  on 
Saturday.  The  defendant  offered  evidence  tending  to  show  that  deceased  had 
before  that  time  committed  adultery  with  defendant's  wife,  and  that  he  was 
informed  of  such  adultery  on  Saturday,— as  a  justification  for  going  armed  a 
considerable  distance  to  the  house  of  the  deceased,  on  Sunday  evening,  and, 
without  provocation  at  the  time,  shooting  him  while  in  bed.  The  defendant 
relies  on  section  1925,  Comp.  Laws  1876.  The  provision  is  this:  "Homicide 
is  justifiable  when  committed  by  any  one  *  *  *  in  a  sudden  heat  of  pas- 
sion caused  by  the  attempt  of  any  such  offender  to  commit  a  rape  upon  his  wife, 
daughter,  sister,  mother,  or  other  female  relation  of  defendant,  or  to  defile 
the  same,  or  when  the  defilement  has  actually  been  committed. "  The  provis- 
ion of  law  quoted  justifies  a  homicide  committed  by  the  husband  in  a  sudden 
heat  of  passion  caused  by  the  attempt  of  the  man  slain  to  defile  his  wife,  or 
causeti  by  her  defilement.  But  the  killing  must  be  without  deliberation  after 
knowledge  of  the  fact.  The  law  will  not  permit  the  husband  to  say  that  he 
slew  the  defiler  of  his  wife  in  a  sudden  heat  of  passion  after  deliberating  upon 
the  defilement  24  hours.  Bishop  states  the  rule  thus:  "If  a  husband  findt 
his  wife  committing  adultery,  and,  provoked  by  the  wrong,  instantly  takes  her 
life  or  the  adulterer's,  *  *  *  the  homicide  is  only  manslaughter.  But 
if,  on  merely  hearing  of  the  outrage,  he  pursues  and  kills  the  offender,  he 
commits  murder.  The  distinction  rests  on  the  greater  tendency  of  seeing  the 
passing  fact  than  of  hearing  of  it  when  accomplished,  to  stir  the  passions; 
and  if  the  husband  is  not  actually  witnessing  his  wife's  adultery,  but  knows 
it  is  transpiring,  and.  in  an  overpowering  passion,  no  time  for  cooling  having 
elapsed,  he  kills  the  wrong-doer,  the  offense  is  reduced  to  manslaughter."  2 
Bish.  Crim.  Law,  (2d  Ed.)  §  708.  The  law  is  that  if  the  husband  after  learn- 
ing of  the  defilement  of  his  wife  waits  and  deliberates,  and  then  kills  the  de- 
filer,  in  so  doing  he  commits  the  crime  of  murder.  And  if  the  fact  had  been 
proven  that  the  appellant  had  heard  of  the  defilement  of  his  wife  on  the  day 
before  the  homicide,  it  would  not  have  constituted  any  justification  for  the 
killing,  or  a  suflScient  provocation  to  reduce  the  crime  to  manslaughter. 

The  court  charged  the  jury  as  follows:  "If,  however,  you  believe  from  the 
evidence  that  the  defendant  is  not  guilty  of  murder  in  the  first  degree,  yet 
you  are  satisfied  from  the  evidence  beyond  a  reasonable  doubt  that  the  defend- 
ant did  on  the  28th  day  of  November,  1886,  at  the  county  of  Kane  in  the  ter- 
ritory of  Utah,  unlawfully,  willfully,  maliciously,  and  premeditatedly,  and 
without  deliberation,  shoot  and  kill  the  said  Dobson  in  manner  and  form  as 
charged  in  the  indictment,  your  verdict  should  be  that  the  defendant  is  guilty 
of  murder  in  the  second  degree."  By  this  language  the  defendant  insists 
that  the  court  described  murder  in  the  first  degree,  and  that  it  was  error  to 
inform  the  jury  that  it  constituted  murder  in  the  second  degree.  The  court 
said  that  if  the  killing  was  done  willfully,  maliciously,  and  premeditatedly, 
and  without  deliberation,  it  was  murder  in  the  second  degree.    The  court  ev- 
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idently  intep<ied  to  qualify  the  meaning. of  the  terms  ''maliciously,  willfully* 
and  premeditatedly,"  by  the  use  of  the  words  "without  deliberation."  Mur- 
der without  deliberation  means  without  sufficient  thought  to  enable  the  per- 
son killing  to  form  a  distinct  intention  to  kill.  If  it  were  conceded  that  the 
court  defined  murder  in  the  first  degree,  and  charged  the  jury  that  it  consti- 
tuted murder  in  the  second  degree,  we  would  be  unable  to  see  how  such  an 
error  could  have  prejudiced  the  defendant.  Had  the  jury  been  misled  by  such 
a  charge,  it  would  have  favored  the  defendant,  by  securing  him  lighter  pun- 
ishment. From  the  fact  that  the  jury  found  the  defendant  guilty  of  murder 
in  the  first  degree  it  is  apparent  that  the  jury  were  not  misled  by  the  portion 
quoted  of  the  charge. 

Numerous  other  errors  are  alleged  in  the  record,  but  we  do  not  think  them 
well  taken.    The  judgment  of  the  court  below  is  affirmed. 

BoBEMAN  and  Henderson,  JJ.,  concur. 

<5  Utah,  476)  

MUV76RD  V.  DiCKERT  &  MyERS  SuLPHUR  CO. 
{Supreme  Court  of  Utah.    February  18, 1888.) 

1.  Sai.»— Action  fob  Prkje— Correspondbncb  with  Sample. 

In  an  action  for  the  price  of  brick  delivered,  which  were  rejected  by  defendant  as 
worthless  and  unsuitable  for  his  use,  plaintiff  and  one  witness  testified  that  they 
had  examined  the  pile  of  rejected  brick,  and  selected  two,  which  were  exhibited  in 
the  trial  court,  and  that  over  half  of  the  pile  was  of  the  same  quality.  Defendant 
exhibited  brick  which  he  testified  were  the  samples  agreed  upon.  Before  the  con- 
tract in  controversy  was  made,  two  full  consignments  of  brick  had  been  made  and 
delivered  at  a  price  ajorreed  upon,  suitable  for  defendant's  use.  Heldj  that  the  trial 
court  was  correct  in  finding  that  one-half  of  said  pile  of  rejected  brick -were  such 
as  the  contract  called  for,  and  were  suitable  for  the  defendant's  use. 

2.  Same— Delivbrt— Quantity— Evidence. 

It  was  not  error  (the  number  of  brick  being  in  controversy)  to  admit,  on  behalf 
of  plaintiff,  the  receipts  given  by  defendant  to  tne  teamsters  for  the  amount  of  brick 
dehvered  to  him. 
8.  Sabtb— Evidence. 

Plaintiff  was  properly  periidtted  to  testify  that  in  company  with  another  person, 
shortly  before  tne  trial,  he  w<»iit  to  defendant's  premises  for  the  purpose  of  exam- 
ining the  rejected  brick,  and  thaL  aefendant's  agent,  who  was  a  witness  on  the  trial, 
drove  them  away,  and  refused  to  let  them  further  examine  the  brick. 

Appeal  from  district  court.  Second  district:  before  Justice  Boreman. 
C.  W.  Zane  and  Hall  cfe  Marshall,  for  appellant.    Presley  Denny,  for  re- 
spondent. 

Henderson,  J.  This  cause  was  brought  in  justice's  court  by  respondent 
for  a  balance  claimed  to  be  due  on  a  contract  for  the  delivery  of  brick.  The 
defendant,  in  its  answer,  claimed  that  4,500  of  the  brick  claiuied  to  have 
been  delivered  by  the  plaintiff  were  not  of  the  quality  agreed  to  be  delivered, 
and  were  utterly  worthless;  alleged  a  tender  of  ^Sl,  and  accompanied  its  an- 
swer with  that  amount  paid  into  court.  Judgment  was  rendered  on  trial  in 
justice's  court  in  favor  of  plaintiff  for  the  amount  claimed,  and  defendant  ap- 
pealed to  the  district  court,  where  the  case  was  again  tried,  before  the  court 
without  a  jury,  and  a  judgraenc  again  rendered  in  favor  of  the  plaintiff  for 
^69.18,  being  part  of  plaintiff's  claim.  The  district  judge  found  as  facts  that 
on  the  25th  of  September,  1886,  the  parties  entered  into  an  agreement  by 
which  the  plaintiff  was  to  deliver  to  defendant  at  its  sulphur  works  about 
40,000  "good  and  suitable  brick,  or  such  number  as  the  defendant  might  de- 
sire or  need,  at  $15  per  thousand;"  that,  in  accordance  therewith,  the  plain- 
tiff delivered  33,059  brick;  that  30,726  thereof  were  "of  the  quality  agreed  to 
be  delivered,  and  that  2,333  were  not  of  such  quality;"  that  plaintiff  had  re- 
ceived thereon  $371.70;  that  there  was  still  due  plaintiff  $69.18,  and  gave 
judgment  for  that  amount.    A  bill  of  exceptions  was  settled,  embodying  the 
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testimony:  and  the  case  comes  to  ns  qn  appeal  from  the  judgment,  and  it  is 
claimed  that  the  evidence  was  insufficient  to  support  the  finding  that  the  brick 
were  to  be  "good  and  suitable/'  and  "that  30,726  were  of  the  quality  agreed 
to  be  delivered." 

We  deem  it  unnecessary  to  quote  from  the  testimony  at'length.  We  have 
examined  it  carefully,  and  think  that  there  was  evidence  to  support  the  find- 
ings. Before  the  contract  in  controversy  was  made,  the  parties  had  been 
dealing  for  some  time.  At  least  two  full  consignments  of  brick  had  been 
made,  received,  accepted,  and  paid  for  in  full;  and  then  a  further  order  was 
given,  being  the  one  in  controversy.  We  think  it  a  fair  deduction  from  the 
evidence  that  the  contract  was  to  deliver  to  defendant  at  its  works,  at  $15 
per  thousand, — a  price  above  the  usual  price, — such  brick  as  was  suitable  for 
the  defendant's  use  in  constructing  its  refining  works,  to  be  determined  by 
comparison  with  the  samples  agreed  upon,  and  the  standards  recognized,  ac- 
cepted, and  adopted  by  both  the  parties  in  the  previous  dealings.  As  to  the 
claim  that  the  evidence  does  not  support  the  finding  "that  80,726  were  of  the 
quality  agreed  to  be  delivered,"  the  testimony  shows  that  the  entire  contro- 
versy in  this  case  was  over  4,666  brick  which  were  rejected  by  defendant. 
There  was  no  dispute  about  the  whole  number  of  brick  delivered  at  defend- 
ant's works;  but,  upon  examination  and  assortment  of  some  of  the  loads  de- 
livered, defendant's  agents  rejected  some  of  them,  and  other  loads  were  re- 
jected entirely  without  examination  except  such  as  could  be  made  by  looking 
at  the  load.  All  these  brick  so  rejected  were  piled  up  in  one  pile,  and  num- 
l)ered  4,666,  and  the  controversy  was  over  these  rejected  brick.  The  plain- 
tiff testified  that  he  had  examined  this  pile  of  brick,  and  had  selected  two  brick 
from  it,  which  he  exhibited  on  the  trial,  as  brick  that  were  up  to  the  standard 
of  what  he  was  to  furnish ;  and  he  testified  respecting  these  samples,  and  the 
rejected  pile,  as  follows:  "When  I  was  out  the  other  day,  I  saw  this  pile  of 
brick.  I  took  out  two  as  samples, — ^these  two.  They  are  good  brick.  There 
is  over  half  of  that  pile — I  think  more  than  half — of  the  kind  of  brick  as  these 
two."  And  his  witness  Pearson  testified:  "About  half  of  the  pile  were  of 
the  quality  of  these  two. "  The  defendant  also  exhibited  in  court  samples 
which  he  testified  were  the  samples  agreed  upon,  and  were  correct  samples  of 
what  the  brick  were  to  be.  The  trial  judge  could  determine  from  inspection 
of  these  samples  how  much  or  how  little  they  varied;  and  there  was  positive 
testimony  that  half  of  the  rejected  pile  were  equal  to  the  samples  selected  from 
it.  In  view  of  this  testimony  we  are  not  prepared  to  say  that  the  district 
judge  was  not  warranted  in  finding  that  half  of  the  rejected  pile  were  such 
brick  as  were  agreed  to  be  delivered.  It  will  be  observed  that  judgment  was 
rendered  only  for  the  contract  price  of  the  brick  the  court  found  to  be  of  the 
quality  agreed  upon,  which  included  half  of  the  rejected  pile. 

The  appellant  also  complains  of  the  ruling  of  the  district  court  in  excluding 
evidence  offered  to  explain  receipts  given  by  it  to  the  teamsters  for  the  amount 
of  brick  delivered.  These  receipts  were  put  in  evidence  by  the  plaintiff,  for 
the  purpose  of  showing  the  number  of  brick  hauled  to  defendant's  works,  and 
plaintiff  also  claimed  that  they  were  evidence  of  acceptance  by  the  defendant. 
The  defendant  offered  testimony  to  explain  that  the  defendant  did  not  intend 
by  them'  to  receive  and  accept  the  brick.  By  the  finding  of  the  court,  this 
was  rendered  wholly  immaterial.  The  court  did  not  regard  the  brick  thus  de- 
livered as  accepted.  The  theory  of  the  findings  is  that  the  brick  was  subject 
to  inspection  and  rejection  after  delivery  at  defendant's  works,  and  defendant 
was  allowed  to  reject  all  that  did  not  come  up  to  the  contract  standard.  The 
court  found  in  favor  of  defendant  upon  the  subject  of  acceptance,  and  there- 
fore Uie  defendant  could  not  have  been  injured  by  the  rejection  of  this  testi- 
mony. 

The  plaintiff  was  allowed  to  testify,  against  the  objection  of  the  defendant, 
that,  a  short  time  before  the  trial,  the  plaintiff  with  another  person  went  to 
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defendant's  premises,  where  the  rejected  brick  were  piled  in  an  open  yard, 
and  was  examining  themVwhen  one  of  defendant's  agents,  and  one  who  was 
a  material  witness  on  the  trial  for  defendant,  came  out,  and  drove  them  away, 
and  refused  to  let  them  further  examine  the  brick,  upon  the  pretense  that 
plaintiff  had  not  first  asked  permission  at  the  office;  and  this  is  assigned  as 
error.  We  think  the  evidence  was  proper.  It  was  a  fair  question  as  to 
whether  the  agent  was  acting  in  good  faith,  or  was  seeking  to  deprive  the 
plaintiff  of  the  privilege  of  making  examination  of  the  brick  in  preparation 
for  the  trial,  and  was  proper  to  be  used  in  determining  the  weight  to  be  given 

I  to  the  agent's  testimony,  if  for  no  other  purpose.    The  judgment  of  the  dis* 

'  trict  court  should  be  affirmed. 

I  Zanb,  0.  J.,  and  Bokeman,  J.,  concur. 

(5  UUh,  tfO) 

Wright  v.  Ascheim  et  aL 
{Supreme  Court  of  Utah.    February  18, 1888.) 

MAIJCT0T7S  PROSKCtrTION — Op  CiVU.  ACTION — PbOBABLB  CAUBE — ^EVIDEKCB. 

In  an  action  for  maliciotisly  prosecuting  a  civil  claim,  it  appeared  that  defendant 
bad  procured  the  issuance  of  an  injunction,  but  which  was  afterwards  dissolved, 
restraining  a  mining  company,  formed  without  defendant's  consent,  from  issuing, 
and  plalntut  from  receiving,  certain  ptock  to  a  mining  enterprise  developed  by  the 
parties  under  an  alleged  partnership,  but  which  plaintiff  damied  to  extend  only  to 
a  certain  lagging  contract,  while  the  evidence  showed  that  the  proceeds  from  such 
contract  had  been  used  in  developing  the  mine,  and  other  facts  and  admissions  by 
plaintiff  that  the  enterprise  was  for  the  joint  benefit  of  those  engaged  in  it.  Heidi 
that  a  judgment  against  defendant  was  erroneous,  as  the  evidence  negatived  want 
of  probable  cause.^ 

Appeal  from  district  court,  Third  district;  C.  S.  Zane,  Judge. 
Bennettt  Kirkpatriok  <&  Bradley  and  /•  Q,  Sutherland,  for  appellant. 
Frank  Hoffman,  for  respondent. 

Henderson,  J.  The  plaintiff  brought  his  action  in  the  Third  district 
court  against  the  defendant  and  Mocks,  for  malicious  prosecution  in  insti- 
tuting and  prosecuting  a  civil  action.  The  complaint  alleges  that  on  the  21st 
day  of  February,  1881,  the  plaintiff  was  the  owner  of  10,031  shares  of  the  capital 
stock  of  the  liebellion  Silver  Mining  Company;  that  the  stock  was  not  then 
issued,  but  was  ready  to  be  issued,  and  was  placed  to  the  credit  of  plaintiff, 
and  that  he  was  entitled  to  then  receive  it;  that  the  defendants,  Ascheim  and 
Mocks,  on  that  day,  by  an  action  commenced  in  the  Tliird  district  court, 
wherein  said  Ascheim  and  Mocks  were  plaintiffs,  and  the  plaintiff  herein,  and 
I  Charles  A.  Matson,  David  Avery,  the  said  llebelliou  Silver  Mining  Company, 

William  "W.  Woods,  its  president,  and  John  Sholdebrand,  its  secretary,  were 
defendants,  and  by  filing  a  complaint  in  said  cause,  duly  verified  by  said 
Ascheim  and  Mocks,  and  filing  an  undertaking  in  said  action,  procured  a 
I  restraining  order  to  be  issued  from  said  court,  by  means  of  which  the  said 

^  company,  its  president  and  secretary,  were  restrained  from  issuing,  and  the 

[  plaintiff  from  receiving,  said  stock;  that  said  restraining  order  was  incorpo- 

I  rated  with  an  order  to  show  cause  on  March  1, 1881,  why  an  injunction  should 

1  not  issue  pending  the  said  action  in  terms  the  same  as  the  restraining  order; 

'  that  the  hearing  of  the  order  to  show  cause  was  from  time  to  time  postponed 

!  by  the  court;  and  that  finally,  on  April  24,  1882,  on  motion  of  the  defendants 

in  said  action,  and  upon  a  hearing,  the  said  restraining  order  was  dissolved; 

^Upon  the  question  of  what  is  evidence  of  want  of  probable  cause,  see  Taylor  v.  Rico, 
27  Fed.  Rep.  064,  and  note;  Clements  v.  Excavating  Apparatus  Co.,  (Md.)  10  Atl.  Rep. 
442,  and  note;  Heap  v.'  Parish.  (Ind.)  3  N.  E.  Rep.  549,  and  note;  Moore  v.  Railroad  Co., 
(Minn.)  88  N.  W.  Rep.  884;  Bell  v.  Keepers,  (Kan.)  14  Pac.  Rep.  542;  McNulty  v.  Walker, 
(Miss.)  1  South.  Rep.  56. 
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and  that  afterwards,  upon  like  motion,  the  canse  was  dismissed.  The  com- 
plaint further  alleges  damages  on  account  of  depreciation  of  the  stock  while 
it  was  held  under  the  restraining  prder.  Service  was  had  on  defendant 
Ascheim,  and  he  answered,  traversing  the  complaint.  Mocks  was  never 
served,  and  did  not  appear,  and  the  case  proceeded  against  Ascheim  alone. 
The  cause  was  brought  to  trial  before  a  jury.  A  verdict  was  rendered  in 
favor  of  the  plaintiff  for  ^7,000.  Judgment  was  rendered  accordingly.  The 
defendant  moved  for  a  new  trial  on  the  ground  that  tlie  evidence  was  insuffi- 
cient to  support  the  verdict  in  this:  tliat  it  did  not  show  or  prove  want  of  prob- 
able cause  or  malice,  but,  on  the  contrary,  did  show  probable  cause  for  prose- 
cuting the  action;  and  that,  therefore,  the  verdict  was  against  the  law;  and 
for  errors  committed  by  the  court  in  instructing  the  jury  at  the  request  of 
plaintiff. 

The  motion  for  a  new  trial  was  denied,  and  the  cause  comes  to  us  on  ap- 
peal from  the  judgment  and  order  denying  the  motion  tor  a  new  trial,  on  the 
two  questions  before  stated.  The  first  question — the  insufficiency  of  the  evi- 
dence to  support  the  verdict — involves  an  examination  of  the  evidence.  The 
plaintiff  first  put  in  evidence  the  proceedings  in  the  cause,  the  bringing  of 
which  is  the  subject  of  this  action.  The  complaint  contains  so  full  and  cir- 
cumstantial a  statement  of  facts,  most  of  which  were  not  disproved  or  con- 
troverted, that  we  ciuiuot  give  a  better  or  more  definite  statement  of  the  situ- 
ation of  the  parties,  and  the  matters  concerning  which  the  action  was  brought, 
than  to  give  it  in  full.   After  entitling  in  the  court  and  cause,  it  is  as  follows : 

"The  plaintiffs  complain  of  the  defendants,  and  allege  and  show  to  the  court 
that  they,  the  plaintiffs,  are  citizens  of  the  United  States  of  America.  That, 
as  the  plaintiffs  are  informed  and  believe,  the  defendant  the  Kebellion  Min- 
ing Company  is  a  corporation  organized  under  the  laws  of  the  territory  of 
Utah,  and  the  defendant  William  W.  Woods  is  the  president,  and  the  defend- 
ant John  Sholdebrand  is  the  secretary,  of  said  corporation.  And  the  plain- 
tiffs further  allege,  the  plaintiff  James  M.  Mocks,  on  his  knowledge,  and  the 
plaintiff  Mayer  S.  Ascheim,  on  his  information  and  belief,  as  follows:  That 
on  or  about  the  6th  day  of  August,  A.  D.  1880,  the  defendant  Frank  Wright 
posted  a  notice  of  the  location  of  a  mining  claim  on  a  claim  called  by  him  in 
said  notice  the  "Rebellion,"  situated  in  the  Uintah  inining  district,  county  of 
Summit,  territory  of  Utah.  That  no  ledge  or  lode  of  rock  in  place,  bearing 
silver  or  any  metal,  was  discovered  by  said  Wright  before  or  at  the  time  of 
posting  said  notice,  but  said  Wright  posted  said  notice  at  a  place  where,  ac- 
cording to  the  conformation  of  the  country,  and  the  course  of  the  ledges  known 
to  exist  in  said  district,  it  was  thought  probable  there  was  a  blind  lode  be- 
neath the  surface,  which  might  be  discovered  by  development  work.  That 
said  notice,  when  posted,  bore  the  name  of  defendant  Frank  AVright  as  the 
sole  locator  thereof.  That  soon  after  posting  said  notice  of  location,  and  prior 
to  the  13th  day  of  August,  1880,  the  defendant  Charles  A.  Mattson,  at  the  re- 
quest of  the  defendant  Frank  Wright,  commenced  work  on  said  llebellion 
claim.  That  on  or  about  the  13th  day  of  August,  1880,  the  plaintiff  James 
-A .  Mocks  and  the  defendants  David  Avery  and  Frank  Wright  entered  into 
a  contract  by  which  they  became  partners  and  jointly  interested  in  filling  a 
contract  for  supplying  lagging  to  the  plaintiff  Mayer  S.  Ascheim,  for  the  On- 
tario mine,  said  contract  having  been  made  between  said  Avery  and  said 
Ascheim;  and  by  said  partnership  agreement  it  was  stipulated  by  and  between 
said  defendants  Avery  and  Wright,  and  the  plaintiff  Mocks,  that  each  should 
contribute  his  time  and  labor,  and  his  share  of  all  expenses,  in  filling  said  con- 
tract for  supplying  lagging,  including  all  expenses  incurred  for  supplies,  or 
otherwise,  on  and  after  the  6th  day  of  August,  1880;  and  that  each  should 
share  equally  in  the  proceeds  and  profits  derived  from  said  business.  And 
at  the  same  time  it  was  further  mutually  agreed  by  and  between  said  defend- 
ants Wright  and  Avery  and  the  plaintiff  James  M.  Mocks  that  the  defendants 
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Avery  and  Wright  and  the  plaiatiff  James  M.  Mocks  should  jointly,  and  as 
such  partners,  work  and  develop  the  said  Rebellion  mining  claim,  and  each 
have  an  equal  interest  therein,  and  in  any  lodes  and  miner^  veins  discovered 
there) n.  That  neither  the  plaintiff  James  M.  Mocks  nor  the  defendants  Avery 
and  Wright  had  auy  money  or  means  to  use  in  the  development  of  said  claim, 
other  than  his  personal  services  and  earnings,  and  the  proceeds  of  their  labor 
in  filling  said  contract  for  the  supply  of  lagging,  and  it  was  agreed  between 
them  that  they  should  continue  said  lagging  contract,  and  devote  the  proceeds 
derived  therefrom,  and  from  any  earnings  they  might  otherwise  make,  to  work 
and  develop  the  Bebellion  claim.  That  the  defendant  Charles  A.  Mattson  had 
full  notice  and  knowledge  of  said  partnership  agreement,  and  of  the  relation 
of  the  plaintiff  James  M.  Mocks  and  the  defendants  Wright  and  Avery  towards 
each  other  in  respect  to  said  mining  claim.  That,  in  pursuance  of  said  agree- 
ment of  partnership,  the  plaintiff  James  M.  Mocks,  and  the  defendants  Avery 
and  Wright  contributed  the  proceeds  received  from  the  plaintiff  Ascheim  un- 
der said  contract  to  furnish  lagging,  and  the  plaintiff  James  M.  Mocks  con- 
tributed all  his  labor  and  the  proceeds  of  such  labor  to  the  development  of  said 
mining  claim,  and  furnished  materials  and  supplies  for  working  the  same, 
and  board  and  pay  for  other  men  who  were  hired  to  work  and  worked  thereon. 
That  by  the  joint  contribution  of  the  plaintiff  Mock?*  and  the  defendants  Avery 
and  Wright  the  said  Charles  A.  Mattson  was  continually  kept  at  work  on  said 
mining  claim,  and  one  Oscar  E3'dvall  and  one  Frank  Molen  were  employed  to 
work  and  worked  thereon  for  several  months,  and  were  boarded  while  at  work 
on  said  claim,  the  said  Mocks  working  part  of  the  time  on  the  lagging  con* 
tract  and  part  of  the  time  on  said  mining  claim.  That  after  s^id  15th  day  of 
August,  1880,  the  plaintiff  James  M.  Mocks  and  the  defendants  Avery  and 
Wright  and  Mattson,  and  the  men  employed  to  work  said  mine,  all  camped 
and  messed  together,  part  being  at  work  on  said  mining  claim,  and  others 
working  in  filling  said  lagging  contract  as  aforesaid,  and  in  doing  other  work; 
and  said  camp  was  furnished  and  supplied  by  said  Mocks,  Wright,  and  Avery 
under  their  said  agreement.  That  the  plaintiff  James  M.  Mocks,  in  addition 
to  his  contributions  as  aforesaid,  personally  worked  on  said  mining  claim  not 
less  than  25  days.  That  the  plaintiff  Mocks,  with  said  Avery  and  V^^right,  by 
their  joint  labor  and  expense,  earned  in  filling  said  lagging  contract  a  large 
amount  of  money,  all  the  net  proceeds  of  which  was  applied  to  subsist  the  par- 
ties at  work  on  said  contract  and  on  said  mine,  and  to  pay  for  labor  hired  on 
said  mine,  and  in  the  development  of  s^id  mining  claim;  and  the  plaintiff 
Mocks  contributed  under  said  agreement  at  least  his  equal  share  of  the  labor 
and  expense  with  said  Wright  and  Avery;  and  that  the  labor  of  said  Charles 
A.  Mattson,  if  by  reason  thereof  he  became  entitled  to  any  interest  in  said 
mining  claim,  would  not  entitle  him  to  over  one-fourth,  and  the  value  of  his 
labor  did  not  exceed  one-fourth  of  the  expenses  in  developing  said  clai  m .  That 
by  joint  contributions  of  the  plaintiff  James  M.  Mocks  and  said  defendants 
Avery  and  Wriglit,  under  the  aforesaid  partnership  agreement  between  them, 
a  tunnel  was  run  into  said  Rebellion  mining  claim,  beneath  the  surface,  and, 
at  a  distance  of  about  60  feet  from  the  mouth  of  said  tunnel,  a  lode  of  rock 
bearing  silver  and  lead  was  disclosed  in  said  claim  in  the  forepart  of  Septem- 
ber, 1880,  being  the  first  discovery  of  a  lode  therein.  That  after  said  lode  was 
reached,  and  about  the  middle  of  September,  1880,  the  said  mining  claim  was  for 
the  first  time  staked,  and  the  boundaries  thereof  marked  on  the  ground.  That 
by  said  joint  contributions  the  said  tunnel  was  further  extended  on  said  lode 
a  distance  of  about  220  feett  making  in  all  a  distance  of  about  280  feet.  Tliat 
the  value  of  the  work  in  running  said  tunnel  is  about  the  sum  of  $1,700. 
That  by  said  joint  contribtitions  a  shaft  in  the  tunnel  was  sunk  on  the  vein  a 
depth  of  16  feet,  of  the  worth  of  $4  per  foot.  That,  by  said  developn\ent 
work,  bodies  of  ore  are  disclosed  showing  the  mining  claim  is  of  considerable, 
and  probably  of  great,  value.    That  on  or  about  the  Ist  day  of  October,  1880| 
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the  defendant  Charles  A.  Mattson,  without  the  consent  of  the  plaintiff!  James 
M.  Mocks,  caused  his  name  to  be  put  on  the  location  notice  of  said  mining: 
claim,  under  that  of  the  defendant  Frank  Wright,  aild  afterwards,  on  or  about 
the  11th  day  of  October,  1880,  the  defendant  Frank  Wright  caused  a  location 
notice  to  be  recorded  in  the  otEce  of  the  recorder  of  said  Uintah  mining  dis* 
trict,  and  by  said  notice,  as  recorded,  the  said  Wright  and  Charles  A.  Mattson 
appear  as  the  locators  of  said  mining  claim;  and  said  recorded  notice  spates 
the  claim  was  located  October  4,  1880.  That  aft«r  large  bodies  of  ore  were 
disclosed  in  said  mining  claim,  and  after  all  or  nearly  all  the  development 
work  hereinbefore  named  had  been  done,  the  defendants  Wright  and  Mattson 
denied  that  tlie  plaintiff  James  M.  Mocks  had  any  interest  in  said  claim,  and 
proposed  to  pay  him  wages  at  five  dollars  per  day,  which  he  declined  to  re« 
ceive.  That  afterwards,  and  on  or  about  the  last  day  of  December,  1880,  the 
defendants  Mattson  and  Wright  conveyed  to  said  defendant  Avery  400  feet, 
undivided,  of  said  mining  claim,  and  since  said  time  three  defendants  have 
declined  to  recognize  the  interest  of  the  plaintiff  James  M.  Mocks,  or  to 
convey  to  him  or  his  any  interest.  That  on  about  the  27th  day  of  January, 
1881,  a  corporation  was  formed,  called  the  "Rebellion  Mining  Company," 
with  a  capital  stock  of  $20,000,000,  divided  into  200,000  shares  of  the  denom- 
ination of  8100  per  share.  That  in  full  payment  of  said  capital  stock  various 
mining  claims  were  conveyed  to  said  corporation  by  the  corporators.  That 
among  the  corporators  and  subscribers  to  said  stock  were  the  defendants  Frank 
W^right,  David  Avery,  and  Charles  A.  Mattson,  who  conveyed  to  said  corpora- 
.  tion  the  said  Rebellion  mining  claim,  and  they,  or  some  of  them,  al3o  conveyed 
to  said  corporation  the  Hecla  mining  claim,  and  the  ^tna  mining  claim,  and 
subscribed  for*  and  agreed  to  receive,  and  it  was^agreed  in  the  agreement  of 
the  incorporation  that  they  should  receive,  109,400  shares  of  said  c(\pital  stock, 
in  full  payment  for  said  claims  so  conveyed  by  them.  That  said  Hecla  and 
^tna  mining  claims  were  of  no  value  except  as  surface  ground,  and  the  said 
Rebellion  raining  claim  constituted  the  whole  substantial  consideration  for 
said  109,400  shares  of  stock  to  be  issued  to  th'em.  That  the  amount  of  stock 
subscribed  for  and  to  be  issued  to  said  three  defendants  is  as  follows:  To  the 
said  Frank  Wright,  40, 123 J  shares;  to  the  said  David  Avery,  29,153 J  shares; 
and  to  the  said  Charles  A.  Mattson,  40,123^  shares.  And  on  information  and 
belief  the  plaintiffs  allege  that  certificates  of  said  stock  have  not  been  issued 
by  said  company,  and  that  most  of  the  corporators,  at  and  before  the  time  o£ 
the  incorporation  of  said  company,  and  said  conveyance  of  said  Rebellion  min- 
ing claim,  had  knowledge  of  the  facts  herein  stated  in  regard  to  the  develop- 
ment and  discovery  of  said  lode,  and  the  contributions  of  plaintiff  James  M. 
Mocks  thereto  and  his  interest  therein,  and  of  all  the  material  facts  hereinbe- 
fore stated  relating  to  his  rights  and  interests  in  said  mining  claim.  And  the 
plaintiffs  allege  that  the  plaintiff  James  M.  Mocks  has  conveyed  to  the  plaintiff 
Mayer  S.  Ascheim  an  undivided  half  of  his  interest  in  said  RebeUion  mining 
claim,  and  assigned  to  said  Ascheim  an  undivided  half  of  all  his  rights  therein, 
and  of  any  and  all  causes  of  action  for  the  recovery  of  his  interest  and  the 
avails  of  said  interest  in  stock,  damages,  or  otherwise.  That  the  Rebellion 
mining  claim  consists  of  surface  ground,  1,500  feet  long  and  200  feet  wide, 
and  the  Rebellion  lode  therein  contained.  And  the  plaintiffs  further  allege 
that  the  defendants  Frank  Wright,  David  Avery,  and  Charles  A.  Mattson  are 
insolvent,  and  have  no  property  out  of  which  a  judgment  for  damages  could 
be  collected.  The  plaintiffs  therefore  pray  judgment  as  follows:  That  the 
rights  and  interests  of  plaintiffs  in  said  Rebellion  mining  claim  may  be  ad- 
judged, and  that  it  may  be  determined  they  are  entitled  to  an  undivided  one- 
fourth  of  said  claim;  and  that  a  conveyance  thereof  from  the  Rebellion  Min- 
ing Company  to  the  plaintiffs  be  adjudged.  That  if  in  the  judgment  of  the 
court  such  conveyance  cannot  be  decreed,  or  would  be  inequitable,  that  the 
plaintiffs  be  adjudged  entitled  to  one-fourth  of  109,400  shares  of  the  capital 
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stock  of  said  Rebellion  Mining  Company,  subscribed  for  by  said  Wrigbt»  Avery, 
and  Maitson,  and  said  company  be  decreed  to  issue  the  same  to  plaintiffs. 
That  the  defendants  tlie  Hebellion  Mining  Comp&iy,  and  the  said  William 
VV.  AVoods,  its  president,  and  John  Sholdebrand,  its  secretary,  and  all  officers 
and  agents  thereof,  be  restrained  by  the  order  of  this  court  from  issuing,  and 
the  defendants  Frank  Wright,  David  Avery,  and  Charles  A.  Mattson  be  in 
like  manner  restrained  from  receiving,  pending  the  action,  one-fourth  part 
of  109,400  shares  of  the  said  capital  stock  of  the  Rebellion  Mining  Company, 
being  27,350  shares  of  said  stock;  and  that,  upon  trial,  said  injunction  be 
made  perpetual." 

This  complaint  was  verified  by  Mocks  and  Ascheim,  and  the  injnnctional 
order  was  issued  upon  filing  it,  restraining  the  company  from  issuing  10,031 
shares  of  the  stock  subscribed  by  Wright,  10,081  of  the  shares  subscribed  by 
Mattson,  and  7,288  of  the  shares  subscribed  by  Avery,  and  they  were  each 
enjoined  from  receiving  these  amounts  of  stock  respectively.  The  principal 
testimony  on  the  trial  in  behalf  of  plaintiff  was  given  by  Avery  and  the  plain- 
tiff. Their  testimony  did  not  dispute  the  facts  set  forth  in  the  complaint  last 
above  quoted,  except  as  to  the  statement  that  the  contract  of  partnership  be- 
tween Avery,  Wright,  and  Mocks  included  the  development  of  the  mining 
claim,  and  that  they  were  to  share  therein.  They  both  testified  that  the 
partnership  related  to  the  lagging,  but  that  Mocks  had  no  interest  in  tlie'mine; 
that  Mocks  worked  for  some  time  in  the  mine  after  they  quit  the  lagging;  and 
that  such  work  was  done  under  a  contract  to  work  at  five  dollars  per  day  in 
case  ore  was  found;  and  that  he  was  to  have  nothing  if  no  ore  was  discovered ; 
and  that  he  quit  In  view  of  the  poor  prospect  of  any  discovery.  Their  testi- 
mony tended  to  show  that  the  lagging  was  got  out  near  the  place  where  the 
mine  was  being  developed,  a  considerable  distance  from  Ascheim's  store  and 
place  of  business;  that  Ascheim  was  not  intimately  acquainted  with  the  rela- 
tions existing  between  the  other  parties  named,  but  that  he  did  know  that 
Wright,  Avery,  and  Mocks  were  partners  in  the  lagging  contract,  and  that 
the  goods  furnished  by  him  on  that  contract  were  used  in  developing  the 
mine;  that  but  one  camp  was  maintained  in  both  enterprises.  They  both  tes- 
tified that  they  each  contributed  something  to  the  development  of  the  mine, 
aside  from  what  the  lagging  account  furnished,  Avery  testifying  that  he  "be- 
lieved" he  contributed  about  ^0,  and  Wright  that  he  furnished,  he  thought, 
about  $500,  but  there  was  no  evidence  tending  to  show  that  Ascheim  knew 
this,  except  such  as  might  be  inferred  from  the  allegations  in  his  complaint. 
Their  testimony  tended  to  show  that  they  all  three,  Wright,  Avery,  and 
Mocks,  worked  at  getting  out  and  delivering  the  lagging;  that  7,000  were 
delivered ;  that  they  received  from  Ascheim  goods  on  an  account  run  in  the 
name  of  Avery — he  being  the  contractor  with  Ascheim — to  the  full  value 
of  all  the  lagging  furnished,  and  about  $400  besides;  that  it  went  into  the 
maintenance  of  the  camp  and  the  development  of  the  mine,  except  that  Mocks 
had  about  $22  in  clothing;  and  Avery  further  testified  as  follows:  *^  Mocks, 
after  quitting  the  lagging  business,  worked  about  two  weeks  in  the  mine, 
I  think.  The  bill  run  at  Ascheim's  was  in  my  name,  and  we  turned  the 
lagging  so  far  as  delivered.  This  man,  Mocks,  took  sick,  and  I  drew  some- 
where between  fifty  and  one  hundred  dollars  to  send  him  away.  I  forget 
just  how  much.  He  was  not  working  on  the  lagging,  but  was  working  for 
Wright.  I  never  kept  any  separate  account  of  the  lagging  business.  Ryd- 
vall  worked  in  the  mine  while  Mocks  was  there,  and  after  he  quit  the  lagging 
business;  and  he  may  have  worked  some  before  Mocks  quit  the  lagging.  I 
think  he  made  a  car  or  a  wooden  truck.  Whoever  did  work  in  the  mine 
boarded  with  us  at  the  same  camp,  and  we  drew  the  supplies  from  Mr. 
Ascheim.  If  I  recollect  right,  1  had  a  little  remnant  of  my  own  money  that 
I  put  in  and  bought  a  blacksmith  outfit  for  the  mine.  We  got  our  candles, 
powder,  and  fuse  either  at  Ascheim's  or  Lawrence  and  Shield's.  We,  of 
v.l7p.no.8— 9 
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course,  got  anything  we  wanted  on  this  same  account.  I  did  not  draw  any- 
where else  but  at  Mr.  Ascheim's.  I  had  no  interest  in  the  mine  at  this  time, 
and  I  let  the  account  for  mining  supplies  run  from  the  fact  that  when  I  com- 
menced I  told  Wright  I  did  not  expect  to  make  any  money  out  of  the  con- 
tract. Mr.  Wright  was  a  friend  of  mine,  and  I  felt  like  I  wanted  to  assist 
him  if  I  could.  I  never  made  any  settlement  with  Mocks  on  the  lagging  con- 
tract. There  never  was  any  separate  account  made  between  the  lagging  busi- 
ness and  the  mine  to  see  whether  there  were  any  profits  or  not,  and  the  lagging 
went  into  the  general  account  for  the  mine  and  camp.  *  *  *  I  put  in 
some  of  ray  private  money  to  assist  them  in  getting  along  with  the  prospect, — 
if  I  recollect  right,  about  thirty  dollars.  I  had  drawn  much  more  on  the 
lagging  contract  for  the  mine.  I  don't  know  where  Mocks  was  standing  in 
all  this  matter,  or  what  he  was  getting.  We  was  supposed  to  make  some 
kind  of  settlement,  I  suppose."  And  further,  respecting  the  deed  to  himself 
of  an  interest  in  the  mine,  he  testified:  "Mattson  says,  'It  was  through  you 
we  got  our  supplies;*  and  he  says,  •!  feel  as  if  I  wanted  to  give  you  some- 
thing;' and  Wright  says  the  same;  and  they  each  gave  me  200  feet.  It  was 
through  the  grub  I  was  able  to  get.  I  never  had  any  understanding  until  I 
got  the  deed.  Mattson  had  told  me  for  a  week  or  two  before  that  he  would 
give  me  something,  but  he  never  said  what." 

The  plaintiff's  testimony  was  to  the  same  effect.  It  will  be  seen  from  this 
statement  that  the  question  in  controversy  in  that  case  was  whether  an  agree- 
ment existed  between  the  parties  to  develop  the  mine  in  partnership;  that  is, 
whether  the  partnership  existing  between  Wright,  Avery,  and  Mocks  extended 
to  developing  the  mine,  or  was  only  in  relation  to  the  lagging.  If  the  part- 
nership did  extend  to  developing  the  mine,  then  Mocks  was  entitled  to  bis 
share,  and  the  suit  brought  by  him  and  Ascheim  was  properly  brought.  That 
was  the  question  to  be  litigated,  and  if  Ascheim  had  probable  cause  to  believe 
that  such  was  the  fact  when  he  commenced  the  action,  then  the  plaintiff  could 
not  recover.  The  record  is  very  voluminous,  but  the  foregoing  is  substan- 
tially all  of  the  testimony  on  the  part  of  the  plaintiff,  showing  the  situation 
so  far  as  known  by  defendant  when  the  cause  was  commenced.  The  question 
of  probable  cause  is  to  be  determined  as  of  the  time  when  the  action  was  com- 
menced, and  not  what  the  facts  may  afterwards  turn  out  to  be,  no  matter 
what  subsequent  developments  may  have  demonstrated,  nor  what  the  actual 
facts  are,  but  what  the  defendant  had  reason  to  believe  they  were.  Cooley» 
Torts,  183;  Stewart  v.  Sonnebom,  98  U.  S.  187;  Faris  v.  Starke,  3  B.  Mon.  4; 
Fagnan  v.  Knox,  66  N.  Y.  525;  Bacon  v.  Towne^  4  Gal.  217;  Galloway  v. 
Burr^  32  Mich.  833.  Evidence  of  what  the  actual  fact  is  or  was  may  be 
proper,  for  the  purpose  of  showing  what  the  defendant  did  know  or  might 
have  known,  but  such  testimony  should  be  carefully  distinguished  from  evi- 
dence of  what  the  defendant  knew  or  might  have  known  at  the  time  the  suit 
was  commenced.  Court  and  jury,  in  determining  the  question  of  probable 
cause,  should  as  nearly  as  possible  imagine  themselves  in  the  situation  of  the 
defendant  at  that  time,  and,  judging  from  what  he  knew  then,  or  upon  reason- 
able inquiry  might  have  known,  determine  whether  he  had  such  ground  as 
would  lead  a  man  of  ordinary  prudence  and  discretion  to  believe  the  fact  al- 
leged. If  he  did,  that  would  amount  to  probable  cause,  and,  while  it  involves 
the  proof  of  a  negative  proposition,  the  burden  is  on  the  plaintiff  to  show  a 
want  of  probable  cause.  Cooley,  Torts,  184;  Levy  v.  Brannan,  39  Cal.  485; 
Cloon  V.  Qerryt  13  Gray,  201;  Bacon  v.  Toume^  supra.  The  determination 
of  the  question  of  probable  cause,  or  the  want  of  it,  involves  a  mixed  ques- 
tion of  law  and  fact.  As  to  what  particular  facts  in  each  case  will  constitute 
probable  cause  is  a  question  of  law  for  the  court,  with  which  the  jury  should 
have  nothing  to  do.  But  when  the  facts  are  in  dispute,  then  as  to  what  facts 
are  established  by  the  testimony  is  exclusively  for  the  jury.  But  when  the 
facts  are  admitted  or  established  by  verdict  or  otherwise,  or  as  shown  by  the 
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undispated  testimony  of  the  plaintiff,  the  question  as  to  whether  they  consti- 
tute probable  cause  or  not  is  purely  a  question  of  law.  Stewart  v.  Sonnebom 
and  Cloon  v.  Oerry,  supra;  Fulton  v.  Onesti,  66  C5al.  575,  6  Pac.  Rep.  491; 
Basiin  v.  Bank,  66  Cal.  123,  4  Pac.  Rep.  1106;  Grant  v.  Moore,  29  Cal.  644; 
Harkradar  v.  Koore,  44  Cal.  145;  Cooley,  Torts,  181, 182;  Bulkeley^,  Smith, 
2  Duer,  261;  Jones  v.  Jones,  71  Cal.  89,  11  Pac.  Rep.  817;  Allen  v.  Codman, 
139  Mass.  136.  If  the  defendant  in  this  kind  of  an  action,  at  the  time  of  com- 
mencing the  suit  complained  of,  had  knowledge  of  facts  tending  to  show  prob- 
able cause,  but  had  knowledge  of  other  facts  which  would  tend  to  explain  or 
modify  them,  or  tending  directly  to  show  want  of  probable  cause,  and  it  be- 
comes a  question  as  to  which  of  such  facts  were  believed  and  acted  upon,  this 
would  be  a  question  for  the  jury.  This  is  mentioned  in  Stewart  v.  Sonnebom, 
supra,  as  an  apparent  exception  to  the  general  rule  that  what  facts  will  con- 
stitute probable  cause  is  a  question  of  law  for  the  court;  but  this  does  not  ap- 
ply to  a  case  where  all  the  undisputed  facts  known  to  the  defendant,  taken 
together,  would  justify  In  a  reasonable  person  the  honest  belief  that  the  fact 
charged  was  probably  true.  In  such  case  the  defense  would  be  absolute  as 
matter  of  law,  and  the  jury  would  have  no  right,  under  the  pretense  of  say- 
ing the  defendant  did  not  believe,  to  find  against  him.  If  it  were  otherwise, 
the  rule  that  what  facts  constitute  probable  cause  in  an  action  for  malicious 
prosecution  is  a  question  of  law  for  the  court  would  have  no  meaning  or  force 
whatever.  The  jury  might  in  every  case,  no  matter  what  the  facts  might 
be,  under  the  pretense  of  unbelief  on  the  part  of  the  defendant  find  against 
him.  As  said  by  the  supreme  court  of  Vermont  in  Barron  v.  Mason,  31  Vt. 
189,  speaking  of  the  proof  of  probable  cause  and  malice  in  this  class  of  ac- 
tions: "Probable  cause  has  reference  to  the  common  standard  of  human  judg- 
ment and  conduct,  and  malice  regards  the  mind  and  judgment  of  the  defend* 
ant."  Belief  is  not  always  the  controlling  question,  as  is  well  shown  by 
Justice  Holmes,  speaking  for  the  court  in  Allen  v.  Codman,  supra.  What, 
then,  does  the  testimony  of  the  plaintiff  show  the  facts  to  be,  as  known  to 
Ascheim  at  the  time  of  commencing  his  action  V  Bearing  in  mind  that  the 
whole  controversy  in  that  case  turned  upon  the  question  as  to  whether  the 
mine  was  developed  by  the  parties,  Wright,  Avery,  and  Mocks,  in  partner- 
ship, and  with  the  understanding  that  they  should  share  in  any  discoveries, 
it  shows  that  Mocks  was  earnestly  and  stoutly  maintaining  to  Ascheim  that 
such  was  the  fact.  This  is  clearly  shown  by  the  complaint  put  in  evidence  by 
the  plaintiff,  not  only  that  he  was  so  reporting  to  Ascheim,  but  that  he  swore 
to  it  positively,  giving  circumstances  and  details  in  support  of  it.  It  shows 
that  he  knew  the  fact  that  a  partnership  did  exist  between  the  parties  as  to 
the  lagging  contract.  It  further  shows  that  he  knew  that  all  the  parties  were 
actively  engaged  in  getting  out  the  lagging,  and  that  the  entire  proceeds  of 
all  that  was  earned  by  them  jointly  were  used  in  developing  the  mine;  that 
but  one  camp  was  maintained  in  both  enterprises;  that  the  lagging  account 
with  him  was  largely  overdrawn  to  maintain  the  camp  and  develop  the  mine. 
It  further  shows  that  he  knew  that  Avery  had  been  admitted  to  participation 
in  the  mine,  on  account  of  the  fact  that  the  proceeds  of  the  lagging  contract 
had  been  used  in  its  development.  The  only  fact  known  to  him,  tending  to 
refute  all  this,  was  the  fact  that  the  other  parties  in  interest  denied  Mocks* 
right.  This  is  always  true  in  actions  for  malicious  prosecution.  In  bringing 
a  civil  action,  the  fact  that  the  action  was  brought  presupposes  that  the  right 
claimed  is  denied.  We  think  these  facts  show  that  probable  cause  existed  for 
bringing  the  action.  The  plaintiff  by  his  testimony  has  not  even  attempted 
an  explanation  as  to  how  or  by  what  right  he  was  appropriating  Mocks'  in- 
terest in  the  lagging  contract  to  his  own  individual  use.  He  admits  that  it 
was  done,  and  claims  there  was  no  contract  or  agreement  authorizing  it,  and 
Lis  witness  Avery,  who  was  interested  with  him,  says  "he  didn'*:  know  where 
Mocks  was  standing  in  all  this  matter,  or  what  he  was  getting.*'    It  is  inter- 
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esting  in  this  connection  to  note  how  Avery,  in  his  testimony  before  quoted, 
accounts  for  the  interest  he  got  in  the  mine.  It  is  but  fair  to  say  that  he 
himself,  in  his  testimony,  states  a  case  that  would  have  entitled  Mocks  in  a 
court  of  equity,  as  a  matter  of  right,  to  share  in  what  he  received.  If  the 
plaintiff  and  Avery,  by  their  unauthorized  and  unlawful  appropriation  of 
what  belonged  to  Mocks,  have  thereby  created  circumstances  from  which 
damaging  inferences  might  be  drawn,  they  must  abide  the  consequences. 
Jones  V.  Jonen,  71  Cal.  92, 11  Pac.  Rep.  817. 

We  think  that  the  facts  shown  by  the  plaintiff's  testimony  at  least  fail  to 
establish  want  of  probable  cause.  If  this  were  not  so,  the  testimony  on  the 
part  of  the  defendant  fully  establishes  the  fact  that  he  did  have  probable 
cause  for  bringing  the  action.  Besides  his  own  testimony,  he  proved  by  at 
least  two  witnesses,  not  only  that  they  informed  him  before  the  suit  was 
brought  that  Wright  and  Avery  had  told  them  that  Mocks  was  a  partner  in 
the  mine,  but  that  such  was  the  fact.  He  proved  by  still  another  that  he  was 
present  when  Wright  and  Avery  offered  Mocks  a  share,  less  than  one-fourth, 
to  compromise  his  claim,  and  that  before  suit  was  brought  he  informed  the 
plaintiff  of  it.  He  further  showed,  by  Judge  Harkness,  who  wa3  then  act- 
ing as  his  attorney,  that  he  laid  all  the  facts  known  to  him  before  Harkness, 
who  took  the  matter  under  advisement,  examined  Mocks  as  to  his  statement, 
and  after  all  this  advised  the  bringing  of  the  suit.  While  this  may  have  raised 
a  question  of  fact,  for  the  jury  to  disregard  it  would  be  so  plainly  against  the 
weight  of  evidence  that  we  should  not  hesitate  to  reverse  the  judgment  on 
that  ground.  Moore  v.  Railroad  Co.,  (Minn.)  33  N.  W.  liep.  334;  Burton 
V.  Railroad  Co,,  33  Minn.  189,  22  N.  W.  Rep.  300. 

It  is  unnecessary  to  discuss  the  other  errors  alleged.  The  judgment  and 
order  appeiUed  from  should  be  reversed,  and  a  new  trial  ordered. 

Zane,  C.  J.,  and  Boremak,  J.  concur. 

(4  N.  M.  [Gild,]  386) 


KiROHNER  t).  LAUGHLIN. 
{Swpreme  Court  of  New  Mexico.    January  Term,  1888.) 

1.  Contracts — Joint  and  Several — Actions  on— Pleading  and  Proof. 

Under  Comp.  Laws  N.  M.  §§  1845, 184«.  1889,  providing  that  all  contracts  which, 
by  the  statute  law,  are  ioint  only,  shall  be  construed  to  be  joint  and  several,  ana 
that  suit  may  be  brought  and  prosecuted  against  any  one  or  more  of  the  parties 
liable  thereon,  it  is  not  essential  to  recovery  m  a^sumpsU^  on  a  contract  laid  in  the 
declaration  as  joint,  to  prove  a  joint  contract  by  all  deiendants.  Proof  of  a  several 
contract  with  one  is  sufficient  to  warrant  a  recovery  as  against  him. 

3.  Same— Execution  of  Contract— Province  of  Jury. 

In  assumpsit  upon  a  contract  under  seal,  the  contract  was  laid  in  the  declaration 
as  joint  by  both  W.  and  L.,  defendants.  The  plea  was  non  est  factum.  The  con- 
tract, as  proved,  was  signed  "W., "  and  "L.,  by  W. "  There  was  evidence  tending 
to  prove  that  W,  was  duly  authorized  by  L.  to  sign  for  him.  Held,  in  New  Mexico, 
where,  under  Comp.  Laws,  §  2055,  the  jury  is  the  judge  of  the  weight  of  the  testi- 
mony, and  the  credibility  of  the  witnesses,  that  although  the  burden  of  proof,  both 
as  to  execution,  and  as  to  W.'s  authority  to  sign  for  L.,  was  upon  plaintiff,  yet,  there 
being  some  evidence  to  that  effect,  it  was  error  not  to  leave  those  questions  to  the 
jury. 

8.  Same— Contract  under  Seal— Modification  bt  Parol— Evidence. 

In  a^sum,psU,  the  cause  of  action,  which  was  a  contract,  under  seal,  for  the  de- 
livery of  sheep  and  wool,  was  declared  upon  as  modified  and  enlarged  by  a  subse- 
quent parol  agreement.  It  was  in  evidence  that  the  parties  had  acted  under  the 
second  contract,  and  that  their  situation  was  so  altered  that  the  original  agreement 
could  not  be  enforced  without  a  fraud  upon  one  of  them.  JEfeZd,  that  the  contract 
under  seal  was  admissible  in  evidence,  as  tending  to  show  a  consideration  for  the 
parol  agreement. 

Error  to  district  court,  Santa  Fe  county. 

Assumpsit  by  August  Kirchner,  plaintiff  in  error,  to  recover  $3,500  as 
damages  for  an  alleged  breach  of  contract  by  Saron  N.  Laughlin,  defendant 
in  error,  and  one  Joseph  W.  Wiley. 
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Catrouy  Thornton  &  Clancy  and  Mr,  Knaebel,  for  plaiiitifl  in  error.  Gil' 
dertleeve  &  Preston,  for  defendant  in  error.  ^ 

Beeves,  J.  This  is  an  action  of  assumpsit,  brought  by  August  Kirchner, 
plaintiff  in  error,  to  recover  damages  for  the  breach  of  a  contract  with  the 
defendant,  Saron  N.  Laughlin,  and  Joseph  W.  Wiley,  by  which,  as  the  plain- 
tiff alleges,  the  defendant  and  Wiley  agreed  and  undertook  to  deliver  to  the 
plaintiff  tlie  sheep  and  wool  mentioned  in  the  written  contract  described  in 
the  declaration,  and  copied  in  the  record.  The  plaintiff  prayed  damages  for 
sum  of  $3,500,  with  interest  and  costs  of  the  suit,  for  the  breach  of  the  con- 
tract. The  defendant,  Saron  N.  Laughlin,  interposed  the  plea  of  non  est  fac- 
tum to  the  declaration,  denying  his  signature  to  the  instrument  in  writing 
sued  on,  and  denying  the  authority  of  any  one  to  execute  it  for  him.  The 
proof  adduced  on  the  part  of  the  plaintiff  being  closed,  the  defendant,  by  his 
counsel,  then  moved  the  court  to  direct  the  jury  to  find  a  verdict  for  the  de- 
fendant, upon  the  pleadings  and  the  proof.  The  motion  was  granted,  and 
the  jury  so  instructed;  to  which  the  plaintiff,  by  his  counsel,  excepted.  The 
jury,  pursuant  to  the  direction  of  the  court,  returned  their  verdict  in  favor 
of  the  defendant.  After  the  rendition  of  the  verdict,  and  before  the  entry  of 
judgment,  the  plaintiff  moved  the  court  to  set  aside  the  verdict,  and  to  grant 
a  new  trial  in  the  cause,  upon  the  ground  that  the  court  erred  in  directing  a 
verdict  in  favor  of  the  defendant;  but  the  court  overruled  and  denied  the  mo- 
tion, and  the  plaintiff  excepted.  From  this  judgment  the  plaintiff  in  the  dis- 
trict court  brings  the  c^e  to  this  court  by  a  writ  of  error,  and  assigns  for 
error:  (1)  The  court  erred  in  refusing  to  permit  the  jury  to  determine  the  issue 
of  fact;  (2)  the  court  erred  in  directing  a  verdict  for  the  defendant  below; 
(3)  the  court  erred  in  overruling  the  motion  for  a  new  trial. 

In  sypport  of  the  action  of  the  court  in  refusing  to  permit  the  jury  to  de- 
termine the  issue  of  fact,  the  defendant  in  error  contends  that  it  was  incum- 
bent on  the  plaintiff  in  error,  before  he  could  recover  in  this  suit,  to  prove  a 
joint  contract  as  laid  in  his  declaration ;  that  proof  of  a  separate  contract  with 
either  Wiley  or  the  plaintiff  in  error  would  be  a  fatal  variance.  Such,  it  must 
be  admitted,  is  the  doctrine  of  the  common  law ;  but  by  the  statute  law  of  this 
territory  all  contracts  which  by  the  statute  law  are  joint  only  shall  be  con- 
strued to  be  joint  and  several,  and  suit  may  be  brought  and  prosecuted  against 
any  one  or  more  of  the  parties  liable  thereon.  Comp.  Laws  N.  M.  88  1845, 
1846,  1889. 

It  is  further  insisted  by  the  defendant  in  error  that  the  execution  of  the 
contract  sued  on  being  denied  by  the  defendant  in  error  under  oath,  it  de- 
volved upon  tl'.e  plaintiff  to  prove  the  execution  of  the  contract,  and  that  the 
authority  of  Wiley  to  act  as  agent  of  the  plaintiff  must  be  shown.  The  above 
is  a  correct  proposition,  but  it  is  not  the  precise  question  in  this  case.  The 
question  is,  "Did  the  court  err  in  refusing  to  permit  the  jury  to  decide  the  issue 
of  fact?"  The  contract  read  in  evidence  is  signed  by  "Joseph  H.  Wiley, "  and 
"Saron  K.  Laughlin,  by  Joseph  H.  Wiley.**  William  Breeden  testified  as  a 
witness  on  the  trial  that  he  wrote  the  contract,  and  that  it  was  executed  by 
Joseph  Wiley  for  himself  and  Saron  K.  Laughlin,  and  that  the  additional  agree- 
ment was  written  by  him,  (witness,)  and  signed  by  Wiley  for  himself  and 
Saron  N.  Laughlin.  But  it  is  objected  by  defendant  that  the  power  or  au- 
thority of  Wiley  to  act  as  his  agent  was  not  shown.  The  plaintiff  testified  to 
a  conversation  between  himself  and  the  defendant,  Laughlin,  Wiley  being  pres- 
ent; in  which  conversation  he  says  that  Laughlin,  addressing  him  as  "My 
friend,**  said,  "I  want  to  turn  over  the  sheep.**  Then  Mr.  Laughlin  turned 
a  little  to  Mr.  Wiley.  They  spoke  something  together  that  witness  did  not 
understand,  when  Laughlin  said  to  plaintiff,  "Please  relieve  me  from  the  con- 
tract.*' The  plaintiff  said,  "I  should  not  do  it.  You  turn  over  my  sheep, 
and  I  will  do  it;*'  when  defendant  said,  "The  contract  is  closed,  and  I  shall 
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attend  to  it  very  quick."  In  answer  to  the  plaintiff's  question,  "Attend  to 
what?"  Laughlin  said,  "I  will  attend  to  the  turning  over  of  the  sheep;"  and 
the  plaintiff  answered  that  he  was  satisfied.  The  sheep  were  on  Laughlin's 
ranch,  where  they  we^e  kept  by  Wiley.  Wiley  was  present,  and  must  have 
heard  the  conversation  between  Kirchner  and  Laughlin,  without  calling  into 
question  the  statement  of  Kirchner,  or  objecting  to  Laughlin'a  offer  to  turn 
over  the  sheep.  The  witness  Ortiz  says  he  received  for  the  plaintiff,  Kirch- 
ner, in  1883,  1,200  sheep.  He  also  received  all  the  rams  turned  over  to  Sena. 
The  sheep  were  received  from  Wiley.  It  is  true,  as  insisted  by  counsel  for 
defendant,  that  his  plea  of  non  est  factum  put  in  issue  the  execution  of  the 
contract,  and  Wiley's  authority  to  execute  it  as  agent  for  the  defendant.  Laugh- 
lin. But,  without  further  comment,  it  would  have  been  proper  to  have  sub- 
mitted the  evidence  to  the  jury,  to  be  considered  on  the  question  of  Wiley's 
authority  to  sign  the  contract  as  agent  for  Laughlin,  withLaughlin's  concur- 
rence, unless  the  evidence  should  have  been  rejected,  or  withdrawn  from  the 
consideration  of  the  jury,  on  some  other  grounds. 

Among  other  grounds,  the  defendant  in  error  calls  attention  to  the  state- 
ment in  the  second  count  of  the  plaintiff's  declaration,  to  the  effect  that  the 
plaintiff  delivered  to  and  put  in  charge  of  Wiley  and  the  defendant,  Laugh- 
lin,^a  large  number  of  sheep,  "upon  the  express  promise,  undertaking,  and 
agreement  of  them,  the  said  defendant  and  the  said  Wiley, "etc.  As  already 
shown,  the  statute  of  this  territory,  and  not  the  common  law,  controls  a  joint 
contract,  by  providing  that  the  plaintiff  may  treat  such  a  contract  as  joint  and 
several.  In  the  first  count  of  the  declaration  the  plaintiff  declares  upon  the 
written  contract,  (as  modified  and  enlarged  by  the  second  contract;)  the  sec- 
ond is  the  common  count  in  assumpsit  respecting  the  use  and  return  of  per- 
sonal property. 

It  is  further  objected  by  the  defendant  that,  though  it  was^hown  tha* Wiley 
signed  the  contract  for  himself  and  the  defendant,  it  must  also  be  shown,  to 
make  this  binding  on  the  defendant,  that  Wiley  had  authority  to  act  as  such 
agent,  and  that  no  such  evidence  was  introduced  on  the  trial.  In  addition  to 
the  testimony  as  above  mentioned,  Kirchner  further  testified  that  Wiley  ex- 
hibited a  letter  which  he  said  was  from  the  defendant  in  error, Laughlin;  and 
when  the  letter  was  shown  to  Col.  Breeden,  and  he  had  read  it,  he  said  it  was 
from  Laughlin,  and  that  he  wanted  to  make  a  contract,  and  that  Laughlin 
was  responsible,  Wiley  being  present  at  the  time.  No  sufficient  reason  has 
been  shown  why  this  evidence  was  withdrawn  from  the  jury.  In  Bank  v. 
Bank,  10  Wall.  637,  the  coui-t  said :  "It  appears  by  the  bill  of  exceptions  that, 
upon  the  evidence  in  behalf  of  the  plaintiff  being  closed,  the  defendant's  coun- 
sel moved  the  court  to  instruct  the  jury  that  it  was  not  sufticient  to  warrant 
them  to  find  a  verdict  for  the  plaintiff  upon  either  of  the  counts  in  the  decla- 
ration." It  is  further  said,  in  the  same  case:  "According  to  the  settled  prac- 
tice of  the  courts  of  the  United  States,  it  was  proper  to  give  the  instruction, 
if  it  were  clear  the  plaintiff  could  not  recover."  In  the  case  of  Pleasants  v. 
Fant,  22  Wall.  121,  the  court  quotes  the  language  of  Chief  .Justice  Marshall, 
as  follows:  "Tlie  general  doctrine  on  a  demurrer  to  evidence  has  been  cor- 
rectly stated  at  the  bar.  The  party  demurring  admits  the  truth  of  the  testi- 
mony to  which  he  demurs,  and  also  those  conclusions  of  fact  which  a  jury  may 
fairly  draw  from  that  testimony. "  In  the  same  case  the  court  held  that  "the 
practice  of  granting  an  instruction  like  the  present  had  superseded  the  ancient 
practice  of  demurrer  to  evidence,  and  that  it  answered  the  same  purpose,  and 
should  be  tested  by  the  same  rules;  and  in  that  case  the  question  for  the  con- 
sideration of  the  court  was  whether  the  evidence  submitted  was  sutBcient  to 
authorize  the  jury  in  finding  the  contract  set  up  by  the  plaintiff. "  These  cases 
referred  to  as  cited  by  the  court  establish  the  doctrine  that,  if  the  evidence  is 
not  suflicient  to  warrant  a  recovery,  it  is  the  duty  of  the  court  to  instruct  the 
jury  accordingly.    It  is  to  be  borne  in  mind  that  the  jury  must  judge  of  the 
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weight  of  the  testimony,  and  the  credibility  of  the  witnesses.  Comp.  Laws 
N.  M.  §  2055. 

Again,  it  is  objected  by  the  defendant's  counsel  that  a  verbal  promise  can- 
not change  a  written  contract,  or  be  taken  in  lieu  of  it,  without  part  perform- 
ance. In  the  case  of  Ooss  v.  Lord  Nugent,  27  E.  C.  L.  37,  the  court  of  king's 
bench  said:  "By  the  general  rules  of  the  common  law,  when  a  contract  is  re- 
duced into  writing,  verbal  evidence  is  not  allowed  to  be  given  of  what  passed 
between  the  parties  before  the  written  instrument  was  made,  or  during  the 
time  that  it  was  in  a  state  of  preparation,  so  as  to  add  to,  or  subtract  from,  or 
in  any  manner  to  vary  or  qualify,  the  written  contract;  but  after  the  agree- 
ment has  been  reduced  into  writing  it  is  competent  to  the  parties,  at  any  time 
before  breach  of  it,  by  a  new  contract  not  in  writing,  either  altogether  to  waive, 
dissolve,  or  annul  the  former  agreement,  or  in  any  manner  add  to,  or  to  sub- 
tract from,  or  vary  or  qualify,  the  terms  of  it;  and  thus  to  make  a  new  con- 
tract, which  is  to  be  proved  paitly  by  the  written  agreement,  and  partly  by 
the  subsequent  verbal  terms  engrafted  upon  what  will  be  thus  left  of  the  writ- 
ten agreement. "  The  general  rules  of  the  common  law  are  clearly  enunciated 
in  the  above-cited  case.  It  is,  however,  to  be  observed  tliat  the  English  stat- 
ute of  frauds  of  29  Car.  II.,  declares  that  no  action  shall  be  brought  on  certain 
defined  contracts  within  the  scope  of  this  statute.  The  common-law  rule  in 
regard  to  contracts  prevails,  when  not  in  conflict  with  this  statute.  In  Le 
Ftvre  V.  Le  Fe-ore^  4  Serg.  &  R.  244,  it  is  held  that,  where  the  situation  of  the 
parties  is  altered  by  acting  upon  the  new  agreement,  parol  evidence  is  admis- 
sible to  prove  that",  after  signing  a  written  agreement,*  the  parties  made  a 
verbal  agreement  varying  the  former,  provided  their  variation  had  been  acted 
upon,  and  the  original  agreement  could  no  longer  be  enforced  without  a  fraud 
on  one  party.  Also»  Cummings  v.  Arnold,  3  Mete.  488. 489 ;  Emerson  v.  Slater, 
22  How.  28;  McNish  v.  Reynolds,  95  Pa.  St.  483;  Lattimore  v.  Harsen.  14 
Johns.  329;  Canal  Co.  v.  Ray,  101  U.  S.  627. 

The  court  did  not  err  in  permitting  the  plaintiff  to  read  in  evidence  the  writ- 
ten contract;  not  as  being  the  cause  of  action,  but  as  an  inducement  to  a  parol 
promise  by  the  defendant  to  the  plaintiff.  Munroe  v.  Perkins,  9  Pick.  298; 
Lattimore  v.  Uarsen,  14  Johns.  3z9.  It  has  been  often  decided  that  the  alter- 
ing of  a  written  contract  makes  it  all  parol.  There  must  be  such  an  alteration 
as  the  parties  have  acted  upon  it,  and  in  which  the  original  agreement  could 
no  longer  be  enforced.  It  is  not  intended  to  lay  down  any  rule  on  this  prop- 
osition of  general  application,  and  causes  must  be  decided  on  their  particular 
grounds  as  they  arise.  Vicary  v.  Moore,  2  Watts,  451;  Carrier  v.  Dilworth, 
59  Pa.  St.  406;  Munroe  v.  Perkins,  supra.  In  view  of  modern  decisions,  it 
can  be  no  longer  doubted  that  the  terms  of  a  written  contract  under  seal  may  be 
varied  by  a  subsequent  parol  agreement.  See  authorities  above  cited.  Wher- 
ever the  common  law  is  in  force,  private  seals,  being  recognized  by  that  sys- 
tem, must  be  understood  as  going  along  with  it.  The  common  law  has  been 
pruned  of  many  of  its  excrescences;  and  it  is  remarkable  that  the  knife  has 
not  been  more  generally  applied  to  the  seal  also.  '*  A  flourish  with  the  pen  at 
the  end  of  the  name,  or  a  circle  of  ink  called  a  scroll,  is  taken  as  a  valid  sub- 
stitute for  a  seal,"  on  which  important  rights  are  made  to  depend.  The  stat- 
ute of  this  territory  provides  that  "hereafter  on  all  documents  or  instruments 
in  writing  requiring  a  seal,  made  or  used  or  introduced  in  evidence  in  this  ter- 
ritory, a  scroll  may  be  used  as  a  seal,  instead  of  a  wafer,  wax,  or  other  im- 
pression required  by  the  common  law."  Comp.  Laws  N.  M.  §g  2742,  2743, 
2771.  These  provisions  refer  mainly  to  deeds  of  conveyance  affecting  real 
estate  in  the  territory,  and  not  to  contracts  like  the  one  in  this  suit. 

We  think  the  evidence  in  the  case  at  bar  as  to  part  performance  of  the  sub- 
stituted contract,  and  whether  relied  upon  by  the  parties,  should  have  been 
left  with  the  jury  for  their  consideration.  Where  the  situation  of  the  parties 
is  altered  by  acting  upon  the  new  agreement,  and  the  original  agreement  could 
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not  be  enforced  without  a  fraud  on  one  of  the  parties,  it  has  been  shown  that 
parol  evidence  is  admissible  to  prove  such  alteration.  In  such  cases  the  mu- 
tual promises  of  the  parties — the  one  to  deliver  the  property,  and  the  other  to 
receive  it — are  sufficient  considerations  to  sustain  the  new  contract.  As  the 
case  is  presented  by  the  record,  the  alleged  alteration  of  the  original  contract 
between  the  parties  did  not  violate  the  rules  of  the  common  la w,  or  the  English 
statute  of  frauds,  which  is  in  force  in  this  territory. 

The  extent  of  this  opinion  is  that  there  was  enor  in  withdrawing  the  evi- 
dence from  the  jury,  and  no  opinion  is  expressed  as  to  the  ultimate  rights  of 
the  parties  on  the  trial  before  a  jury  hereafter.  Judgment  reversed,  and  cause 
remanded  for  a  new  trial 

Long,  C.  J.,  and  Brineer  and  Henderson,  JJ.,  concur. 

(4  N.  M.   [Qlld.]  603)  «  *      7         x»  *      t 

Staab  et  aL  v.  Baynolds  et  al. 
{Supreme  Court  of  New  Meodco.    January  Term,  1888.) 

1.  Landlobd  and  Tenant— Lease— Modification  bt  Pabol— Action  job  Rbnt— 

Pbovinoe  of  Jubt. 

In  a  suit  for  rent,  the  cause  of  action,  as  laid  in  the  dedaratlon,  was  a  written 
lease,  which  called  for  rent  at  the  rate  of  $200  a  month.  The  defense  set  up  was 
a  subsequent  parol  agreement  for  1150  a  month.  This  was  met  hy  the  claim  that 
the  reduction  in  the  rent  was  conditional  only,  and  that  the  condition  had  not  been 
fulfilled.  There  was  evidence  upon  both  sides  of  the  controversy.  Held,  that  the 
question  of  a  rescission  of  the  written  lease  was  for  the  jury.  • 

2.  Same— Bubdbn  of  Pboof. 

In  a  suit  for  rent  under  a  written  lease,  where  the  defense  set  up  is  a  rescission  of 
the  lease  by  reason  of  a  subsequent  parol  agreement  for  less  rent  than  the  lease  caUed 
for,  the  burden  of  proof  as  to  the  rescission  is  on  defendant,  and  that  as  to  the  right 
*of  recovery  according  to  the  terms  of  the  written  lease  upon  plaintiff. 

Appeal  from  district  court,  Bernalillo  county* 

Suit  by  Jefferson  and  J.  S.  Raynolds,  trading  as  Raynolds  &  Co.,  appellees, 
for  rent  alleged  to  be  due  under  a  written  lease  from  Abraham  Staab  and  Ed- 
ward Spitz,  as  surviving  partners  of  the  firm  of  Staab  &  Co.,  appellants. 

N.  B,  Fields  for  appellants.  W.  H.  Whitman  and  Childers  <fe  FergusoUf 
for  appellees. 

Reeves,  J.  The  suit  was  brought  by  the  appellees,  Raynolds  &  Co.,  com- 
posed of  Jefiferson  Raynolds  and  J.  S.  Raynolds,  to  recover  rents  claimed  of 
the  defendants,  Abraham  Staab  and  Edward  Spitz,  as  surviving  partners  of 
the  firm  of  Staab  &  Co.,  under  the  written  lease  of  liie  premises  described  in 
the  declaration  for  the  months  of  December,  1884,  and  January,  February, 
and  March,  1885,  at  the  stipulated  rate  of  $200  per  month.  The  jury  returned 
a  verdict  in  favor  of  the  appellees,  plaintiffs  in  the  district  court,  for  the  sum 
of  S800.  The  appellants  (defendants)  made  a  motion  in  the  district  court  for  a 
new  trial,  which  was  overruled  by  the  court,  and  they  prayed  for  and  obtained 
an  appeal  to  this  court.  The  grounds  of  the  motion  for  a  new  trial  are:  (1) 
The  verdict  is  against  the  law;  (2)  the  verdict  is  against  the  evidence;  (3^  the 
verdict  is  against  the  law  and  the  evidence;  (4)  because  the  court  admitted 
improper  and  illegal  evidence  offered  by  the  plaintiffs,  which  was  objected  to 
by  the  defendants  at  the  time;  (5)  because  the  court  refused  to  admit  proper 
and  legal  evidence  offered  by  the  defendants ;  (6)  because  the  court  misdirected 
the  jury,  at  the  instance  of  the  plaintiffs,  and  of  its  own  motion;  (7)  l)e- 
cause  the  court  refused  properly  to  instruct  the  jury,  on  the  request  of  the 
defendants;  (8)  because  for  divers  other  reasons  occurring  at  the  trial  the  de- 
fendants were  prevented  from  having  a  fair  and  impartial  trial.  The  grounds 
of  the  motion  are  too  general,  and  the  court  might  well  refuse  to  act  upon 
them ;  but  aided  by  the  brief  of  counsel,  this  objection  to  some  extent  is  re- 
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Upon  the  trial»  the  plaintiffs  introduced  in  evidence  their  written  lease  and 
proved  occupancy  of  the  premises  by  the  defendants  for  the  four  months  in 
<*ontroversy»  and  their  failure  to  pay  rent  during  that  period,  and  rested.  It 
appears  that  the  evidence  offered  by  the  defendants  was  to  show  that  the 
written  ^contract  was  rescinded,  and  that  a  new  contract  was  made,  by  which 
the  rent  was  reduced  from  ^200  per  month  to  $150  per  month,  beginning  from 
the  1st  day  of  December,  1884.  For  the  month  of  November  the  defendants 
paid  to  the  plaintiffs  rent  at  the  reduced  rate  of  $150  per  month.  Here  the 
trouble  between  the  parties  commenced;  the  plaintiffs  demanding  the  pay- 
ment of  rent  at  $200  per  month,  and  the  defendants  refusing  to  pay  it.  In 
avoidance  of  the  new  agreement  to  pay  rent,  the  plaintiffs  introduced  evidence 
for  the  purpose  of  showing  that  the  rent  was  reduced  from  $200  per  month  to 
$150  per  month,  in  consideration  of  defendants'  promise  to  do  all  their  busi- 
ness at  plaintiffs'  bank,  and  use  their  influence  in  behalf  of  plaintiffs'  bank- 
ing business,  but  that  they  failed  to  comply.  The  witnesses  who  testified  in 
the  trial  differ  in  stating  the  terms  upon  which  the  rents  should  be  reduced. 
Edward  Spitz,  one  of  the  defendants,  testified  thut^  "when  Mr.  Baynolds  was 
in  Albuquerque,  I  remarked  to  him  that  times  in  Albuquerque  were  awful 
hard  now,  and  requested  him,  as  he  had  done  the  same  for  other  parties  in 
the  house,  that  he  should  reduce  my  rent  also.  Mr.  Raynolds  replied  that 
he  would  think  the  matter  over.  He  was  on  his  way  to  Las  Vegas,  and  on 
his  return  would  let  me  know.  Well,  some  time  elapsed,  and  I  think  it  was 
about  the  middle  of  October, — I  do  not  know  exactly  when, — Mr.  Raynolds 
came  to  my  place,  and  came  into  the  house,  and  said  that  he  had  thought  the 
matter  over,  and  that  he  would  reduce  my  rent  to  the  amount  I  requested 
him, — $150  per  month.**  On  cross-examination,  the  witness  admitted  that 
Haynolds  stated  to  him  that  he  would  reduce  the  rent  provided  he  (Spitz) 
should  procure  from  Staab  &  Co.  their  account  for  Eaynolds'  bank,  but  he  re- 
fused that  proposition,  but  proceeds  to  say  that,  as  Mr.  Raynolds  was  doing 
him  a  favor,  he  would  probably  expect  a  favor  from  the  witness,  and  that  he 
was  willing  to  assist  the  bank  in  its  business.  The  result  was  the  witness 
kept  the  accounts  of  Staab  &  Go.  at  the  bank  for  a  couple  of  months,  and 
then  changed  his  accounts,  because  Raynolds  insulted  hinx.  Again,  witness 
says  he  thought  Mr.  Raynolds  would  hurt  his  business  by  having  a  certain 
individual  as  director  in  the  .bank.  After  this, — he  thinks  in  December, — 
Mr.  Raynolds  met  him  in  the  street,  and  said:  ''Spitz,  your  brother  left.my 
bank ;  I  will  have  to  charge  you  again  $200  a  month  rent. "  He  says:  "I  tried 
to  show  Mr.  Raynolds  that  he  was  not  doing  right  in  having  a  certain  indi- 
vidual there  as  director  in  the  bank,  and  that  some  of  his  customers  had  al- 
ready left  it,  and  the  substance  of  Raynolds'  answer  was  that  he  was  conduct- 
ing the  bank  to  suit  himself;"  and  after  some  further  remarks,  the  witness 
says  he  left  the  house,  and  took  his  account  to  another  bank.  Jefferson  Ray- 
nolds, one  of  the  plaintiffs  in  the  district  court,  testified  that  defendant  Spitz 
spoke  to  him  about  the  rents  in  April,  1884,  when  witness  told  him  that 
he  would  take  the  reduction  of  rent  under  consideration,  and  that  he  never 
had  any  further  conversation  with  Mr.  Spitz  on  the  subject  till  October,  and 
says:  *'I  was  passing  his  store  one  day,  and  he  called  me  in,  and  the  ques- 
tion of  the  reduction  of  rent  came  up,  and  I  told  him  that  as  he  had  a  large 
acquainUmce  among  the  native  population,  and  stood  very  high  with  his  Israel- 
ite friends,  that  perhaps  he  could  indirectly  benefit  us  by  using  his  influence 
in  soliciting  business  for  the  bank,  and  if  he  would  agree  to  do  that,  I  would 
reduce  the  rent  to  $150  per  month.  The  defendant  said  I  would  see  how 
faithfully  he  would  perform  his  part  of  the  proposition ;  that  he  had  a  large 
acquaintance,  and  that  he  was  prepared  to  work  for  the  bank,  if  I  would  re- 
duce the  rent.  I  then  said  to  Mr.  Spitz,  as  he  was  keeping  part  of  his  ao- 
count  at  the  Albuquerque  National  Bank  he  would  have  to  agree  to  do  all 
Ills  business  with  us,  which  he  agreed  to  do/'    The  defendants  paid  the  rent 
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over  for  the  month  of  October,  and  on  the  1st  day  of  December  the  plaintiff  ac- 
cepted the  $150  per  month  as  the  rent  of  November.  The  witness,  N.  C. 
Baff,  testified  that  Spitz  said  to  him  that  he  (Spitz)  ''did  not  propose  to  pay 
$200  a  month,  and  there  was  no  use  in  presenting  the  bill." 

The  fii'st  point  made  by  the  defendants  upon  the  evidence  is  that  the  court 
erred  in  refusing  to  instruct  the  jury  as  requested  by  the  defendants  in  their 
first,  second,  and  third  requests.  These  requests  were  to  the  effect  that  the 
agreement  to  reduce  the  rent  of  the  premises  rescinded  the  existing  contract 
between  the  parties,  and  created  an  entirely  new  agreement,  under  which 
rent  could  only  be  recovered  from  the  defendants  at  the  rate  of  $150  per 
month,  and  that  no  action  could  be  maintained  for  the  rent  reserved  in  the 
old  agreement.  In  the  case  of  Kirchner  v.  Laughlin,  ante,  132,  (decided  at 
the  present  term  of  court,)  the  plaintiff  declared  on  the  written  contract,  as 
an  inducement  to  the  subsequent  parol  contract  which  he  sought  to  enforce, 
and  tlie  action  was  sustained.  There  was  evidence  before  the  court  and  jury 
in  that  case  that  the  written  contract  was  rescinded.  In  the  case  at  bar  the 
plaintiffs  declared  upon  the  written  contract  as  their  cause  of  action,  and  not 
upon  any  subsequent  agreement  to  reduce  the  rent.  Whether  there  was  a 
parol  contrtict  or  not  was  a  question  of  evidence,  and  not  of  pleading,  as  the 
case  was  presented.  We  find  no  error  in  the  refusal  of  the  court  to  instruct 
the  jury  as  above  requested. 

The  second  point  relied  upon  by  defendants  to  reverse  the  judgment  is  that 
the  court  refused  to  charge  the  fifth  request  made  by  the  defendants.  This 
request  was  to  the  effect  that  the  burden  of  proof  was  upon  the  plaintiffs, 
and  that  they  must  establish  their  case  by  a  preponderance  of  evidence.  The 
instructions  asked  by  the  plaintiffs  and  given  by  t)ie  court,  and  the  further 
instructions  given  by  the  court,  were,  in  substance,  that  the  burden  of  proof 
as  to  the  modified  agreement  was  upon  the  defendants,  and  if  they  failed  to 
perform  the  agreement,  to  find  for  the  plaintiffs  the  rent  due  on  the  lease. 
1  Greenl.  Ev.  |§  74.  76;  iSpann  v.  BaltzelU  46  Amer.  Dec.  854.  The  burden 
of  proving  that  tlie  contract  was  changed  was  on  the  defendants,  but  the 
burden  of  proof  on  the  whole  case  was  upon  the  plaintiffs,  and  it  wa^  neces- 
sary for  them  to  satisfy  the  jury  from  the  evidence  that  they  were  entitled  to 
recover  rent  according  to  the  written  lease.  Powers  v.  Russell,  13  Pick.  76; 
Bumham  v.  Allen,  1  Gray,  600;  Eaton  v.  Alger,  47  N.  Y.  351. 

The  case  appears  to  have  been  fairly  submitted  to  the  jury  under  the  in- 
structions of  the  court,  and  it  being  their  province  to  weigh  the  evidence, 
and  to  reconcile  any  conflicting  statements  of  the  witness,  it  was  not,  under 
the  circumstances,  required  of  the  court  to  inform  the  jury  more  fully  than 
was  done  by  the  instructions  given  on  which  side  the  burden  of  proof  be- 
longed. The  jury  found,  on  the  plaintiffs'  theory  of  the  case,  that  the  agree- 
ment to  reduce  the  rent  to  $150  per  month  was  conditional.  On  that  theory, 
no  other  change  was  made  in  the  written  contract.  It  differed  only  in  the 
mode  of  paying  the  rent.  The  patronage  of  the  defendants  and  their  friends 
in  their  dealings  with  the  plaintiffs'  bank  seems  to  have  been  regarded  by 
the  parties  as  the  equivalent  of  the  payment  in  money,  and  which  the  plain- 
tiffs were  willing  to  accept  as  a  substitute.  So  long  as  the  defendants  com- 
plied, they  were  entitled  to  the  benefit  of  the  agreement  to  reduce  the  rent  to 
$150.  Spann  v,  Baltzell,  46  Amer,  Dec.  347;  Bailey  v.  Johnson,  9  Cow.  115; 
Cummings  v.  Arnold,  8  Mete.  492. 

Judgment  affirmed. 

Long,  0.  J.,  and  HendersoNi  J.,  conctir. 
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(i  Idaho  [Hasb.]  426) 

TjERRITORY  D.  EVANS. 

(Supreme  Court  of  Idaho.    February  27, 1888.) 

1.  Indictment  and  Information— Dbbcription  op  Ofpbnsh— CtoNSTRUcrioN. 

In  determudng  the  offense  charged  in  an  indictment,  all  parts  of  the  instrument 
will  be  considered  together,  and  it.  from  the  whole,  it  appears  that  a  crime  is  suffi- 
ciently alleged,  it  win  be  sustained. 

2.  Cbiminal  Law— Triai/— Instkuctions. 

In  criminal  prosecutions,  as  in  other  actions,  instructions  to  the  jury  must  be 
based  upon  some  evidence  in  the  case.    If  they  do  not,  when  requested  they  should 
be  refu^. 
8.  Homicide— Murder  in  Second  Degree — ^Trial— Instructions. 

An  instruction  to  the  jury  upon  which  defendant  is  convicted  of  murder  In  the 
second  degree,  though  objectionable,  as  defining  murder  in  the  first  degree,  is  suffi- 
cient to  sustain  the  verdict  as  found. 

4.  Same— Appeal—Review— Objections  to  Instructions. 

In  reviewing  alleged  errors  od  appeal  from  a  judgment  in  a  criminal  case,  where 
objection  is  made  to  specific  instructions,  the  entire  charge  will  be  considered  to- 
gether, and,  if  it  fairly  and  correctly  presents  the  law  bearing  upon  the  issues  tried, 
the  appellate  court  will  not  disturb  the  judgment. 

5.  Bame— Presumptions. 

Presumptions  are  in  favor  of  the  decision  of  the  court,  and,  where  a  reversal  of 
a  judgment  is  sought  on  the  ground  of  error,  the  ruUngs  of  the  court  will  be  sus- 
tained, unless  sufficient  facts  appear  in  the  record  to  show  that  error  was  commit- 
ted. 
(SylUibua  hy  the  Court.) 

Appeal  from  district  court;,  Lemhi  county;  before  Chief  Justice  Hays. 

Indictment  for  murder,  against  Charles  Evans.  The  defendant  was  con- 
victed, and  he  appeals. 

Charles  A.  Wood,  for  appellant.  22.  Z.  Johnson,  Atty.  Gen.,  for  respond- 
ent. 

Buck,  J.  The  defendant  was  indicted,  tried,  and  convicted  of  murder  in 
the  second  degree,  at  the  April  term,  1888,  of  the  district  court.  Third  judi- 
cial district,  in  the  county  of  Lemhi,  and  comes  into  this  court  on  an  appeal 
from  the  judgment. 

The  first  point  made  by  appellant  in  his  brief  is  that  tlie  indictment  does 
not  allege  the  crime  of  murder.  The  charging  part  of  the  indictment  is  as 
follows:  "That  the  said  Charles  Evans,  on  the  11th  day  of  November,  A.  D. 
1886,  did  unlawfully,  willfully,  deliberately,  premeditately,  feloniously,  and 
of  his  malice  aforethought,  in  and  upon  one  Jas.  McKee,  make  an  assault, 
and  that  the  said  Chas.  Evans  a  certain  pistol  then  and  there  loaded  with 
powder  and  leaden  bullets,  which  said  pistol  he,  the  said  Chas.  Evans,  in  his 
hands  then  and  there  had  and  held  at  and  against  the  said  Jas.  McKee,  then 
and  there  unlawfully,  willfully,  deliberately,  premeditately,  feloniously,  and 
of  his  malice  aforethought  did  shoot  off  and  discharge,  and  that  the  said  Charles 
Evans,  with  the  leaden  bullets  aforesiiid,  by  means  of  shooting  off  and  dis- 
charging the  said  pistol  so  loaded,  to,  at,  and  against  the  said  Jas.  McKee,  as 
aforesaid,  did  then  and  there  unlawfully,  willf  uUy,  deliberately,  premeditately, 
feloniously,  and  of  his  malice  aforethought,  strike,  penetrate,  and  wound 
the  said  Jas.  McKee,  giving  him,  the  said  Jas.  McKee,  as  aforesaid,  one 
mortal  wound,  of  which  mortal  wound  the  said  Jas.  McKee  did  die.  And  so 
the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  charge  and  say  that  the 
said  Chas.  Evans  the  said  Jas.  McKee,  in  manner  and  form  aforesaid,  then 
and  there  unlawfully,  willfully,  deliberately,  premeditatedly,  feloniously,  and 
of  his  malice  aforethought  did  kill  and  murder,"  etc.  The  felonious  and  ma- 
licious intent  herein  charged  in  terms  qualifies  and.  characterizes  the  striking, 
penetrating,  and  wounding  of  the  deceased,  McKee,  and  does  not  in  terms 
charge  that  the  wound  was  intentionally  and  feloniously  mortal. 

The  appellant  in  his  brief  urges  the  proposition  that  "  under  our  statute 
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there  must  be  an  intention  to  kill,  or  the  crime  will  not  be  marder."    Under  ) 

our  Penal  Code,  as  it  existed  in  April,  1887^  the  time  when  the  indictment  j 

was  found,  (section  15,  Rev.  Laws,  323,)  murder  w^s  the  unlawful  killing 
of  a  human  being  with  malice  aforethought,  either  express  or  implied.  Sec* 
tion  21  of  the  same  statute,  page  324,  provides  also:   '^That  involuntary  man-  j 

slaughter  shall  consist  in  the  killing  of  a  human  being  without  any  intent  to 
do  so,"  etc.,  "provided,  that  when  such  involuntary  killing  shall  happen  in 
the  commission  of  an  unlawful  act  which,  in  its  consequences,  naturally  tends  J 

to  destroy  the  life  of  a  human  being,  or  is  committed  in  the  prosecution  of  a 
felonious  intent,  the  offense  shall  be  deemed  and  adjudged  to  be  murder." 
The  indictment  in  the  case  at  bar  charges  the  wounding,  striking,  and  pen- 
etrating of  James  McKee  with  leaden  bullets,  and  with  malice  aforethought, 
of  which  wound  the  said  McKee  died.  The  wounding  is  charged  to  be  with 
felonious  intent,  and,  if  so,  the  killing,  under  the  statule  referred  to,  is  mur- 
der, even  without  the  intent  to  kill.  It  is,  however,  urged  by  appellant  that 
the  indictment  does  not  charge  murder.  The  books  contain  various  state- 
ments as  to  how  an  indictment  should  be  drawn,  and  different  authors  divide 
it  into  different  parts.  Our  statute  (section  7632)  defines  it  to  be:  "An  ac- 
cusation in  writing  presented  by  a  grand  jury  to  a  competent  court,  charging 
a  person  with  a  public  offense,"  and  provides  that  it  must  contain:  ** First, 
the  title  of  the  action, — specifying  the  name  of  the  court  and  the  names  of 
the  ps^rties;  and,  second^  a  statement  of  the  acts  constituting  the  offense,  in 
ordinary  and  concise  language,  and  in  such  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  is  intended."  If  this  is  done,  the  de- 
fendant cannot  complain.  The  order  in  which  it  is  done  is  not  one  of  the  es- 
sential elements  of  the  indictment,  it  is  claimed  by  appellant  that  the  aver- 
ments in  what  is  often  designated  as  the  "conclusions"  of  the  indictment  can- 
not be  construed  in  connection  with  the  allegations  in  the  charging  part.  | 
That  portion  of  the  indictment  known  as  the  "conclusions"  is  not  necessary, 
and  is  placed  there  or  not,  as  the  taste  of  the  pleader  may  dictate.  We  think 
when  it  is  used  it  may  reasonably  be  construed  with  the  other  portions  of  the 
indictment.  This,  we  think,  is  the  general  understanding  of  grand  juries. 
The  indictment,  construed  together,  charges  the  crime  of  murder  in  the  sec- 
ond degree,  under  the  adjudications  of  this  court  in  People  v.  O" Callahan,  9 
Pac.  Bep.  414;  and  we  see  no  reason  for  changing  that  decision. 

The  other  specifications  of  error  urged  by  appellant  are  to  the  instructions 
of  the  court  given,  and  to  those  requested  and  refused.  There  were  seven 
instructions  asked  by  defendant  and  refused,  to  which  refusal  exceptions  were 
taken.  Of  these  the  fourth  is  disposed  of  by  our  ruling  on  the  sufllciency  of 
the  indictment  The  third,  sixth,  and  seventh  are  based  upon  threats  claimed 
to  have  been  known  to  defendant,  and  to  knowledge  of  the  character  of  the 
parties  Lyon  and  McKee,  and  to  a  certain  assault  alleged  to  have  been  made 
upoTi  the  witness  Lyon  upon  a  trial  not  connected  with  the  assault  and  homi- 
cide set  out  in  the  indictment.  The  bill  of  exceptions  contains  no  evidence 
whatever  as  to  these  threats,  or  the  character  of  the  parties  Lyon  or  McKee, 
or  the  assault  on  the  trial.  It  does,  however,  state  that  it  contains  so  much 
of  the  evidence  as  is  necessary  to  explain  the  rulings  and  decisions  of  the  court 
in  the  trial  of  the  case.  It  is  well  established  that  the  instructions  should  be 
based  upon  the  evidence  in  the  case,  and  the  presumption  is  in  favor  of  the 
ruling  of  the  court.  There  appears  in  the  record  no  evidence  to  justify  these 
instructions,  and  we  do  not  consider  it  necessary  to  consider  them,  for,  if  cor- 
rect as  abstract  principles  of  law,  they  do  not  appear  by  the  record  to  be 
founded  on  any  evidence  in  the  case.  People  v,  Cochran,  61  Cal.  548;  People 
V.  Smith,  59  Cal.  365;  People  v.  Dick,  32  Cal.  213. 

The  first  instruction  asked  by  appellant  is  as  follows:  "If  the  jury  believe 
from  the  evidence  that  on  the  occasion  that  James  McKee  received  his  mor- 
tal wound  the  defendant  had  reason  to  believe^  and  did  believe,  that  McKee  and 
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Lyon  were  about  to  take  the  life  of  Caleb  Davis,  or  to  do  him  some  great  bodily 
harm,  and  that  there  was  no  other  means  to  prevent  it»  he  would  be  justified 
in  killing  McKee,  even  if  it  should  be  shown  that  he  was  mistaken  in  his  be* 
lief."  The  second  instruction  asked  by  defendant  and  refused  is  as  follows: 
**If  the  jury  believe  from  the  evidence  that  on  the  occasion  that  Jas.  McKee 
received  his  mortal  wound,  the  defendant  had  reason  to  believe,  and  did  be- 
lieve, that  McKee  and  Lyon  were  about  to  take  the  life  of  Caleb  Davis,  or  to 
do  him  some  great  bodily  harm,  and  that  he,  the  said  defendant,  was  present 
and  had  tite  means  and  ability  to  prevent  the  same,  he  would  have  been  crim- 
inally liable  if  he  had  not  used  every  necessary  means  in  his  power  to  protect 
the  life  and  person  of  the  said  Caleb  Davis. "  These  two  instruct  ions  may  prop- 
erly be  considered  together.  Th^re  is  no  pretense  that  the  defendant  was  a 
pe^ice  officer  in  the  discharge  of  his  official  duty  at  the  time  of  the  homicide. 
While  it  is  stated  in  some  authorities  that  a  private  citizen  may,  under  some 
circumstances,  interfere  to  prevent  a  felony,  and  if,  in  so  doing,  he  kill  the 
wrong-doer,  the  law  will  justify  the  homicide,  (1  Archb.  805;  Whart.  Horn. 
§  533;  2  Whart.  Crim.  Law,  1039;  1  Russ.  Crimes.  ♦670;  1  East,  P.  C.  58;  1 
Hale,  P.  C.  484,)  yet  it  is  argued  that  the  one  whom  he  seeks  to  protect  must 
be  an  innocent  party.  A  private  citizen  cannot  thus  interfere  between  two 
persons  both  of  whom  are  in  the  wrong,  and  slay  one  to  save  the  other.  The 
instructions  should  have  been  so  drawn  as  to  submit  to  the  jury  not  merely 
the  question  of  the  necessity  of  killing  McKee,  but  also  as  to  whether  Davis 
himself  was  an  innocent  party  in  the  affray,  and  whether  he  had  done  all  he 
could  to  avoid  the  encounter.  As  submitted  to  the  court,  the  instructions 
were  likely  to  limit  the  inquiry  of  the  jury  simply  to  the  necessity  of  killing 
McKee  to  save  Davis,  while,  had  the  other  questions  been  submitted  to  the 
jury,  they  might  have  found  that  Davis  was  the  wrong-doer,  and  that  McKee 
should  have  been  protected  instead  of  Davis.,  We  think  these  instructions 
rightly  refused. 

Appellant  excepts  to  the  first,  fourth,  and  seventh  instructions  requested  by 
the  prosecution.  The  first  is  a  quotation  from  our  statute  defining  murder  and 
manslaughter,  with  instruction  to  the  jury  to  find  the  defendant  gulity  of  one 
of  those  two  offenses,  or  not  guilty.  We  think  it  justified  by  the  evidence. 
The  fourth  instruction  is  as  follows:  "The  jury  are  instructed  that,  while 
the  law  requires,  in  order  to  constitute  murder,  that  the  killing  shall  be  will- 
ful, deliberate,  and  premeditated,  still  it  does  not  require  that  the  willful  in- 
tent, deliberation,  or  premeditation  shall  exist  for  any  length  of  time  before 
the  crime  is  committed.  It  is  sufficient  if  there  was  a  design  or  determination 
to  kill  distinctly  formed  in  the  mind  at  any  moment  before  or  at  the  time  the 
pistol  was  fired;  and  in  this  case,  if  the  jury  b^^lieve  from  the  evidence  beyond 
a  reasonable  doubt  that  the  defendant  feloniously  shot  and  killed  the  deceased, 
as  charged  in  the  indictment,  and  that  before  or  at  the  time  the  pistol  shot  was 
fired,  the  defendant  had  formed  in  his  mind  a  willful,  deliberate,  and  premed- 
itated design  or  purpose  to  take  the  life  of  deceased,  and  that  the  shot  was  fired 
in  pursuance  of  that  design  or  purpose,  and  without  any  justifiable  cause  or 
legal  excuse  therefor,  as  explained  in  these  instructions,  then  the  jury  should 
find  the  defendant  guilty  of  murder  in  the  second  degree."  The  seventh  in- 
struction is  as  follows :  "  The  jury  are  further  instructed  that  if,  without  such 
provocation  as  is  apparently  sufficient  to  excite  irresistible  passion,  a  person 
shoots  another,  and  by  such  shooting  occasions  death,  although  he  had  no  pre- 
vious malice  or  ill  will  towards  the  person  shot,  yet  he  is  presumed  to  have 
bad  such  malice  at  the  time  of  shooting,  and  the  person  shooting  will  be  guilty 
of  murder."  The  seventh  instruction  quoted  is  supported  by  instructions  to 
jurors,  by  Sackett,  and  by  Johnson  v.  Com,,  24  Pa.  St.  387.  It  has  been  criti- 
cized as  not  containing  the  proper  definition  of  deliberation  and  premeditation. 
In  this  case,  however,  the  court  instructed  the  jury  to  find  only  for  murder 
in  thesecond  degree.    The  instruction  undoubtedly  at  least  defines  malice  afore« 
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thought,  and  would  sustain  a  verdict  of  murder  in  the  second  degree.  We  are 
therefore  of  the  opinion  that,  as  applied  to  the  case  at  bar,  the  defendant  has 
no  cause  of  complaint.  Oardenheir  v.  State,  6  Tex.  348 ;  People  v.  Niehol,  34 
Cal.  211;  People  v.  Ah  Kong,  49  Cal.  6;  People  v.  Siloera,  59  Cal.  592;  Peo^ 
pie  V.  Messersmith,  61  Cal.  246.  The  seventh  instruction  is  sustained  by  In« 
structioDS  to  Juries,  by  Sackett.  It  is  criticised  by  appellant  on  the  ground 
that  it  does  not  except  justifiable  or  excusable  homicide.  This  instruction 
must  be  taken  in  connection  witji  the  others  given,  and  although  it  might  not 
contain  the  precise  accuracy  which  the  most  critical  pleader  might  desire,  yet, 
if  taken  as  a  whole,  the  charge  is  substantially  correct,  and  could  not  mislead 
the  jui-y.  The  judgment  will  not  be  disturbed.  People  v.  Cleveland,  49  Cal. 
577;  People  v.  Clementshaw,  59  Cal.  385;  People  v.  Salorse,  62  Cal.  139; 
People  V.  Ye  Park,  Id.  204. 

The  instructions  ciirefuUy  explain  to  the  jury  the  statute  affecting  the  rights 
of  defendant,  and  the  court  sees  no  reasonable  ground  of  complaint.  Judg- 
ment affirmed. 


(2  Idaho  rHasb.]  439) 

Washington  &  I.  K.  Co.  v.  Ccejtr  d*  Alene  Ry.  &  Nav.  Co.  et  al. 
{Supreme  Court  of.  Idaho.    March  6, 1888.) 
Injunotion—Preliminakt— Granting— Review  on  Appeal. 

The  granting  of  a  preliminary  injunction  resting  in  the  sound  discretion  of  the 
court,  the  appellate  court  will  not  disturb  the  same,  where  there  is  no  abuse  of  dis- 
cretion. 
(SyllaJtms  hy  the  Court.) 

Appeal  from  district  couit,  Shoshone  county;  before  Justice  Buck. 

Application  by  the  Washington  and  Idaho  Railroad  Company  for  an  injunc- 
tion against  the  Cceur  d'  Alene  Railway  &  Navigation  Company  and  Greorge 
P.  Jones.  The  application  for  the  preliminary  injunction  was  refused,  from 
which  order  plaintiff  appeals. 

W:  JB,  Hepburn  and  /.  T.  Morgan,  for  appellant.  Richard  Z.  Johnson, 
for  respondents. 

Hays,  C.  J.  This  action  was  brought  to  obtain  a  temporary  and  also  a 
perpetual  injunction.  At  the  hearing  of  the  application  for  a  preliminary  in- 
junction the  court  refused  to  grant  the  writ  upon  the  showing  then  made,  or 
at  that  time,  but  postponed  the  hearing  of  such  application  to  a  future  time. 
From  such  order  an  appeal  has  been  taken  to  this  court. 

The  granting  or  refusing  of  a  temporary  injunction  rests  in  the  sound  dis- 
cretion of  the  court.  Hicks  v.  Michael,  15  Cal.  108;  Slade  v.  Svllivan,  17 
Cal.  103;  Goldstein  v.  Kelly,  51  Cal.  303.  This  court  will  not  disturb  the  ac- 
tion of  the  trial  court  unless  there  has  been  a  clear  abuse  of  such  discretion. 
2  High,  Inj.  §  1696;  Jfayne  v.  McKinley,  54  Cal.  532;  Parrot  v.  Floyd,  Id. 
534;  Patterson  v.  Board,  etc.,  50  Cal.  344;  White  v.  ITunan,  60  Cal.  406- 
After  a  careful  examination  of  this  case,  we  think  the  rights  of  the  appellant 
may  be  fully  protected  upon  the  final  hearing;  or,  if  deemed  necessary,  upon 
a  future  hearing  of  the  application  for  a  temporary  injunction,  as  provided 
for  in  the  order  herein  appealed  from.  We  are  therefore  not  prepared  to  say 
that  there  has  been  such  an  abuse  of  discretion  as  would  warrant  us  in  inter- 
fering. 

The  order  of  the  court  below  is  affirmed  and  the  case  remanded  for  further 
proceedings  according  to  law. 

BcJCK  and  Brodeiuce,  JJ.,  concur. 
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a6  Op.  447) 

Gregory  et  dl.  t?.  North  Pac.  Lumbering  Co. 

{Suvreme  Court  of  Oregon,    November  28, 1887.) 
L  Trover  and  CJonversion— Title  to  Maintain  Action— Chattel  .Mortgage— Db- 

BCRIPTION. 

A  mortgage  describing  the  property  conveyed  as  "lumber  piled  on  said  premises 
known  as  block  118, ''without  extrinsic  evidence  showing  that  the  mortgagor,  at 
the  time  of  the  execution  of  such  mortgage,  had  lumber  answering  such  descrip- 
tion, is  inadmissible  to  show  title  in  the  mortgagee,  to  enable  him  to  maintain  an 
action  of  conversion. 

2.  Same— Possession. 

The  mere  formal  taking  of  possession  of  property  by  a  sheriff,  for  the  purposes  of 
selling  it,  either  under  a  mortgage  or  otherwise,  is  not  sufficient  possession  to  sus- 
tain an  action  for  conversion,  brought  by  a  plaintiff  who  claimed  under  a  mortgage 
describing  the  property  conveyed  as  "lumber  piled  on  said  premises; "  there  being 
no  evidence  that  the  lumber  converted  was  the  same  as  that  described  in  the  mort- 
gage. 
8.  Appeal— Requisites — Specification  op  Errors — Harmless  Error. 

Under  Hill's  Ann.  Laws  Or.  1887,  %  106.  providing  that  no  defect  in  the  proceed- 
ings, which  does  not  affect  the.  substantial  rights  of  the  parties,  shall  be  regarded 
by  the  court  at  any  time,  the  court  will  not  dismiss  an  appeal  because  the  specifica- 
tions of  error  in  the  notice  are  loose  and  general;  it  not  appearing  that  the  respond- 
ents were  misled  or  prejudiced  thereby. 

Appeal  from  circuit  court,  Multnomah  county;  E.  D.  Siiattuck,  Judge. 

Action  by  H.  P.  Gregory  &  Co.  against  North  Pacific  Lumbering  Company, 
for  the  conversion  of  certain  lumber  claimed  by  plaintiffs  under  a  mortgage. 
From  the  judgment  on  a  verdict  for  plaintiffs  defendant  appeals. 

Strong  &  Strong^  for  appellant.  Q.  G,  Qammans  and  A.  F.  Beara^  Jr,,  for 
respondents. 

Thater,  J.  This  appeal  comes  here  from  a  judgment  of  the  circuit  court 
for  the  county  of  Multnomah  The  respondents  commenced  an  action  in  said 
court  against  the  appellant,  a  private  corporation,  for  the  conversion  of  lum- 
ber. A  jury  trial  was  had  therein,  which  resulted  in  a  verdict  in  favor  of  the 
"respondents  and  against  the  appellant,  and  upon  which  the  judgment  ap- 
pealed from  WHS  entered.  The  proceedings  bad  in  the  case,  as  shown  by  the 
transcript  filed  In  this  court,  are  as  unsatisfactory  as  any  I  have  met  with. 
It  is  difficult  to  learn  therefrom  what  the  respondents  sued  for,  or  what  their 
right  of  action,  if  they  had  any,  was.  They  counted,  in  their  complaint,  upon 
a  wrongful  conversion  of  lumber;  but  for  what  kind  or  amount,  or  what  the 
value  of  it  was,  does  not  appear.  The  allegation  is  simply  that  on  or  about 
March  12,  1884,  their  firm  "were  the  owners  of,  and  in  possession  of,  a  cer- 
tain quantity  of  lumber  on  the  premises  occupied  by  F.  W.  Lewis  for  mill 
purposes,  on  South  First  street,  in  Portland,  Oregon;  that  on  March  12, 1884, 
the  said  defendant  (appellant)  unlawfully  converted  and  disposed  of  said  lum- 
ber to  its  own  use,  to  the  damage  of  said  H.  P.  Gregory  &  Co.  in  the  sum  of 
8300.00."  Then  follows  an  allegation  that  H.  P.  Gregory  &  Co.  sold  and  as- 
signed their  claims  against  the  defendant  to  plaintiffs.  This  is  all  that  is  dis- 
closed in  the  complaint  respecting  the  quality,  amount,  kind,  or  value  of  the 
lumber.  And  the  respondents'  claim  of  title  is  still  more  ambiguous.  It  ap- 
pears that  on  the  17th  day  of  November,  1888,  one  F.  W.  Lewis  executed  to 
the  firm  of  H.  P.  Gregory  &  Co.  a  chattel  mortgage  to  secure  the  payment  of 
a  promissory  note  bearing  date  of  that  day,  and  whereby  Lewis  promised  to 
pay  to  the  order  of  said  firm  ;$1,991.10  three  days  from  such  date,  with  inter- 
est. The  property  included  in  the  mortgage  consisted  in  the  main  of  the  ma- 
chinery and  fixtures  in  and  about  the  mill  on  the  premises  referred  to  in  the 
complaint,  which  property  was  particularly  described  in  the  mortgage,  and  in 
the  description  of  the  property  therein.  After  the  description  of  said  ma- 
chinery and  fixtures  occur  the  following  words:    "Also  lumber  piled  on  said 
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premises,  being  more  particularly  described  as  block  113,  city  of  Portland." 
Subsequently  some  effort  was  mside  by  the  firm  of  Gregory  &  Co.  to  foreclose 
the  mortgage,  but  what  it  was  can  only  be  gathered  from  the  testimony  given 
by  the  late  Alfred  S.  Frank,  who  was  a  witness  on  a  former  trial  of  the  case. 
It  appears  from  the  testimony  of  G.  G.  Gam  mans,  Esq.,  a  witness  on  behalf 
of  the  respondents,  that  Mr.  Frank  testified  oh  the  former  occasion  that  he 
was  present  at  the  sale  had  under  said  chattel  mortgage  upon  the  foreclosure 
thereof,  March  12,  1884;  that  L.  Therkleson,  at  the  time  of  the  sale,  admitted 
that  some  of  the  lumber  then  on  the  premises  was  there  November  17,  1883, 
— the  date  of  the  execution  of  the  chattel  mortgage;  that  Frank  also  testified 
that  the  mortgage  had  been  foreclosed,  as  provided  by  the  terms  contained  in 
said  mortgage,  by  authority  given  the  sheriff  of  Multnomah  county;  that  the 
sheriff  so  acted  at  the  written  request  of  the  plaintiffs;  that  he  testified  that 
the  lumber  described  in  the  chattel  mortgage,  or  so  much  of  it  as  remained 
on  the  premises  March  12,  1884,  was  sold  by  George  C.  Sears,  sheriff,  by  au- 
thority of  plaintiffs,  and  the  same  was  purchased  by  plaintiffs;  that  posses- 
sion was  taken  by  George  G.  Sears,  at  the  request  of  plaintiffs,  under  said 
mortgage  prior  to  the  said  sale.  This  testimony  was  elicited  by  questions  to 
the  witness  Gammans,  all  of  which  were  objected  to  by  the  appellant^s  coun- 
sel as  incompetent,  and  on  various  other  grounds. 

W.  R.  Crump,  another  witness  on  the  part  of  the  respondents,  testified  that 
he  was  foreman  of  a  planing-mill  for  some  six  years;  that  he  was  in  the  em- 
ploy of  F.  W.  Lewis  from  June  1,  1883,  until  March,  1884,  as  foreman  of  his 
mill;  that  he  was  at  F.  W.  Lewis'  mill  on  South  First  street,  Portland,  Or., 
about  March  1,  1884,  at  the  time  of  a  sale  under  a  chattel  mortgage  given  by 
Lewis  to  H.  P.  Gregory  &  Co.;  that  there  was  at  that  time  op  the  premises 
used  by  F.  W.  Lewis,  adjoining  said  mill,  lumber  that  was  there  on  Novem- 
ber 17,  1883.  In  answer  to  a  question  to  describe  it  as  well  as  he  could,  and 
to  state  where,  on  said  premises,  it  was,  the  witness  answered:  '* Under  the 
mill,  in  the  basement,  and  under  the  dry-house,  about  3  M.feet  of  ash,  maple, 
and  alder, — mostly  ash ;  in  the  second  story  of  the  mill,  about  300  feet  of  black 
walnut;  in  the  mill,  on  the  first  fioor,  from  1,500  to  2'M.  feet  of  clear  fir;  in 
the  yard,  above  the  mill,  from  4  M.  to  5  M.  feet  of  second  quality  of  cedar.** 
The  witness  further  testified  that  rough  cedar  was  worth  about  #20  per  M.; 
clear  cedar,  about  $40  per  M. ;  and  other  lumber  in  proportion;  and  that  In 
his  opinion  all  of  said  lumber  was  worth  in  market  on  March  12, 1884,  about 
$200.  The  witness  was  asked  what  became  of  the  lumber,  and  answered 
that  "he  did  not  know;  that  it  was  on  the  premises  when  he  left  there.''  On 
cross-examination  the  witness  was  asked,  in  substance,  to  state  his  reasons 
why  he  knew  that  part  of  the  same  lumber  on  the  mill-yard  was  on  there  No- 
vember 17.  1883,  and  by  and  through  what  marks,  brands,  or  peculiarities  he 
could  or  did  identify  the  lumber  on  the  yard  on  March  1, 1884,  to  be  the  same 
lumber  that  was  there  November  17, 1883.  In  answer  thereto,  he  stated  "  that 
he  was  there  in  char^^e  as  foreman;  that  he  had  the  lumber  stored  in  the  dif- 
ferent locations,  and  none  of  it  was  likely  to  be  moved,  or  taken  away,  except 
under  his  directions;  that  he  knew  the  lumber  by  its  general  appearance." 
The  witness  was  also  asked  if,  between  November  17,  1883,  and  March  1, 
1884,  Lewis  sold  and  disposed  of  any  of  the  lumber  on  said  mill-yard ;  and  if, 
during  the  time,  he  did  not  put  or  deposit  lumber  thereon;  to  which  the  wit- 
ness answered  as  follows:  "The  ordinary  use  and  replenishing  of  stock  went 
on  during  the  time;  that  it  would  be  impossible  to  give  an  accurate  statement 
as  to  the  amount;  that  lumber  was  used  as  required,  regardless  of  the  time 
it  was  brought  into  the  mill." 

Said  Therkleson  was  called  as  witness  on  the  part  of  the  respondents,  and 
testified  that  he  was  manager  of  the  appellant's  corporation  on  March  12, 
1884,  and  still  was,  and  was  authorized  to  superintend  and  manage  all  its 
business;  and  during  all  the  time  above  referred  to  was  so  recognized.    This 
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testimony  was  elicited  by  the  respondents,  in  order,  I  suppose,  to  bind  tbe  ap- 
])ellant  as  to  the  admission  of  said  witness,  testified  to  by  Mr.  Frank.  The 
witness  Mr.  Therkleson,  was,  however,  called  on  the  part  of  the  appellant, 
and  testified  that,  at  the  date  of  the  foreclosure  of  the  mortgage, — March  12, 
1884, — ^the  respondents  claimed  an  interest  in  or  to  the  lumber  in  and  about 
the  mill  and  mill-yard,  and  attempted  to  sell  the  same,  or  their  interest  therein; 
that  witness  objected  to  said  sale,  and  that  no  sale  of  said  lumber,  or  any  lum- 
ber, was  made  under  said  mortgage  on  March  12,  1884. 

The  testimony  I  have  here  set  out  is,  accotding  to  the  bill  of  exceptions, 
''all  the  testimony  concerning  the  sale  of  said  lumber,  and  the  purchase 
thereof  by  the  respondents.'' 

It  is  provided  in  the  mortgage,  that  in  case  default  shall  be  made  in  the 
payment  of  the  note,  or  tbe  property  is  attempted  to  be  removed,  or  be  at- 
tached or  attempted  to  be  assigned,  then  said  note  shall  at  once  become  due, 
and  it  shall  and  may  be  lawful  for,  and  said  Lewis  thereby  authorized  and 
empowered,  the  said  Gregory  &  Co.,  executors,  etc.,  with  the  aid  and  assist- 
ance of  any  person  or  persons,  to  take  and  carry  away  the  mortgaged  prop- 
erty, and  sell  and  dispose  of  the  same  at  public  auction  upon  giving  one 
week's  notice  of  the  same  in  a  newspaper  of  general  circulation  published  in 
said  county  and  state;  and  if  there  were  no  newspapers  published  in  said 
county,  then  in  any  such  newspaper  published  in  said  state;  and  out  of  the 
money  arising  thereupon  to  retain  sufficient  to  pay  the  debt,  etc.  There  is 
also  a  further  provision  in  said  mortgage,  to  the  effect  that  Lewis,  his  execu- 
torsr  etc.,  might  retain  and  continue  in  the  quiet  possession  of  said  property, 
and  in  the  full  and  free  enjoyment  of  it,  except  as  thereinbefore  provided. 

The  mortgage  and  alleged  foreclosure,  before  referred  to,  constitute  the 
respondents'  title  to  the  property  in  suit.  The  difficulty  in  the  case  is  to 
ascertain — FirsU  what  property  was  mortgaged ;  and,  second,  was  the  same 
property  sold  upon  the  alleged  foreclosure,  or  taken  possession  of  by  the 
respondents  in  any  manner,  tor  such  purpose?  To  solve  these  questions,  we 
have  only  the  mortgage  and  the  said  testimony  to  look  to.  I  do  not  think  it 
necessary  that  there  should  have  been  a  regular  foreclosure  of  the  mortgage 
in  order  to  entitle  the  respondents  to  recover  for  a  conversion  of  the  lumber, 
if  identified  as  that  referred  to  in  the  mortgage.  The  taking  possession  of  it 
by  the  respondents,  and  subsequent  conversion  by  the  appellant,  without 
any  claim  of  title  to  it,  would  have  been  sufficient;  but  how  could  the  jury 
have  known  that  the  lumber  ''under  the  mill,  in  the  basement,  the  lumber 
under  the  dry-house,  or  in  the  second  story  of  the  mill,  or  on  the  first  floor 
in  the  mill,  or  in  the  yard  above  the  mill,"  was  the  "lumber  piled  on  the 
premises  described  as  block  113,  city  of  Portland?"  Conceding  that  the 
respondents,  by  George  C.  Sears,  sheriff,  etc.,  took  possession  of  the  lumber 
referred  to  by  the  witness  Crump,  and  that  some  of  said  lumber  was  on  the 
yard  on  March  1  or  March  12,  1883;  still  that  does  not  prove  that  any  part  of 
it  was  part  of  the  lumber  included  in  the  mortgage,  or  that  the  parties  in- 
tended should  be  so  included.  I  cannot  understand  how  the  respondents  had 
any  right  to  claim  the  lumber  at  the  mill  by  virtue  of  the  mortgage,  without 
first  proving  that  it  was  the  lumber  referred  to  in  the  mortgage,  or  some  dis- 
tinct portion  or  part  of  it.  This  question  was  raised  in  the  outset  of  the 
trial.  When  the  mortgage  was  offered  in  evidence  by  the  respondents'  coun- 
sel, the  appellant's  counsel  objected  to  its  introduction,  upon  the  grounds, 
among  others,  that  the  description  in  the  mortgage  of  the  lumber  was  void 
for  uncertainty*  "Lumber  piled  on  said  premises"  was  evidently  intended 
to  mean  lumber  stacked  in  the  usual  way  upon  the  mill  premises.  I  do  not 
think  it  was  sufficiently  certain  to  render  the  mortgage  operative  and  effect- 
ual to  bind  any  lumber,  unless  it  were  shown  by  extrinsic  proof  that  Lewis, 
at  the  time  the  mortgage  was  executed,  had  lumber  answering  to  such  de- 
scription. The  description,  standing  alone,  means  nothing  definite.  It  could, 
v.l7p.no.3— 10 
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however,  be  rendered  good  by  the  aid  of  parol  evidence,  if  the  fact  existed. 
Section  64,  Jones,  Mortg.  It  seems  to  me  that  the  court  should  have  sus- 
tained tlie  objection  to  the  admission  of  the  mortgage,  unless  the  respondents' 
counsel  offered,  at  the  time  it  was  made,  to  prove  by  evidence  cUiunde  the 
lumber  intended  by  the  description.  Without  such  proof,  the  mortgage  was 
inoperative  and  void.  Fish  v.  Hnbbard^a  AdmWs,  21  Wend.  661.  No  such 
offer  seems  to  have  been  made.  If  it  had  been,  the  bill  of  exceptions  ought 
to  show  it,  in  order  to  rebut  the  presumptions  of  error  which  the  ruling,  by 
itself,  created.  Had  the  proof  identifying  the  lumber  that  the  parties  in- 
tended the  mortgage  to  cover  been  made  at  the  time  of  its  introduction,  and 
the  lumber  referred  to  by  Frank  and  Crump  been  shown  to  be  the  same  lum- 
ber, or  some  distinct  part  of  it,  the  action  could  have  been  maintained,  no 
doubt;  the  other  evidence  in  the  case  being  what  the  court,  in  the  absence  of 
it,  will  presume  it  to  have  been.  • 

It  was  contended  upon  the  argument  that  the  court  must  presume  that  the 
respondents  had  possession  of  the  lumber  upon  the  premises,  because  it  was 
so  alleged  in  the  complaint.  The  allegation  in  the  complaint  is  that  the 
respondents  were  the  owners  and  in  possession  of  a  certain  quantity  of  lum- 
ber. They  undertook  to  prove  it,  by  proving  that  they  had  a  mortgage  upon 
the  lumber  piled  on  the  premises  known  as  block  118;  that  the  proceedings 
before  referred  to,  were  taken  to  foreclose  the  mortgage.  This  proof  simply 
throws  us  into  a  maze.  What  lumber  was  intended  to  be  included  in  the 
mortgage,  we  have  no  means  of  asceitaining;  and  whether  that  in  and  about 
the  mill  was  the  same  lumber,  cannot  be  shown.  How  can  it  be  shown, 
when  it  is  not  known,  what  lumber  was  intended  by  the  desciiption  or  ref- 
erence to  lumber  in  the  mortgage?  The  admission  of  the  truth  of  the  alle- 
gation referred  to  would  not,  as  I  can  see,  aid  the  respondents.  It  would 
be  an  admission  that  they  were  in  possession  of  some  lumber;  but  it  would 
not  necessarily  follow  that  it  was  the  lumber  in  and  about  the  mill.  Said 
counsel  may  have  intended  to  claim,  and  perhaps  did  claim,  that  the  evidence 
showed  that  the  respondents  were  in  possession  of  the  lumber  last  referred 
to, — the  cedar,  fir,  ash,  alder,  maple,  and  black  walnut,— and  that  such  pos- 
session was  sufficient  to  enable  them  to  maintain  the  action  against  the  ap- 
pellant for  the  conversion  of  it,  as  the  latter  set  up  no  title  to  the  lumber  in 
its  favor.  Possession  alone  is  sufficient,  no  doubt,  to  maintain  such  an  ac- 
tion against  a  mere  trespasser.  But  did  the  respondents  have  possession  of 
tlie  lumber  last  referred  to?  The  controversy  between  the  pai*ties  seems  to 
have  arisen,  in  regard  to  it,  at  the  time  the  sale  took  place.  Prior  to  that 
time,  according  to  the  testimony  of  Mr.  Frank,  the  respondents  had  under- 
taken to  foreclose  the  mortgage,  by  having  the  sheriff  sell  the  property,  or 
the  part  of  it  that  was  on  the  premises  at  the  date  of  the  execution  of  the 
mortgage,  as  provided  in  section  2,  c.  89,  Misc.  Laws  Or.  Mr.  Frank  tes- 
tified that  '*so  much  of  it  as  remained  on  the  premises  March  12,  1884,  (re- 
ferring to  the  lumber  mentioned  in  the  mortgage,)  was  sold  by  Geo.  C.  Sears, 
sheriff,  by  authority  of  plaintiffs,  and  the  same  was  purchased  by  plaintiffs." 
He  had  before  testified  *Hhat  possession  was  taken  by  Geo.  0.  Sears,  at  the 
request  of  plaintiffs,  prior  to  the  said  sale."  It  appears,  however,  that  the 
lumber  was  where  it  had  been  deposited  long  before,  at  the  time  of  the  sale, 
and  at  the  time  the  appellant  is  charged  with  having  converted  it;  that,  evi- 
dently, it  had  not  been  removed,  or  taken  out  of  Lewis'  possession.  Sears, 
therefore,  could  only  have  taken  formal  possession  of  it;  and  as  preliminary 
to,  and  for  the  purpose  of,  selling  it,  by  virtue  of  the  power  conferred  upon 
him  by  the  statute,  or,  possibly  that  contained  in  the  mortgage.  In  either 
case,  however,  the  respondents  did  not  obtain  such  a  possession  of  the  lum- 
ber as  would  enable  them  to  maintain  the  action;  at  most,  it  was  no  more 
than  a  constructive  possession,  which  would  not  be  sufficient  without  estab- 
lishing a  further  right,  and  which  they  could  only  establish,  under  their 


Digitized  by 


Google 


Or.]  GREGORY  V.  NORTH   PAC.  LUMBERING   CO.  147 

pleadings,  by  identifying  the  lumber  with  that  referred  to  in  the  moi-tgage. 
That,  in  my  opinion,  they  did  not  do.  A  possession  of  personal  property,  in 
order  to  be  sufficient  to  enable  a  party  to  maintain  .an  action  for  its  conver- 
sion, should  be  absolute  and  complete.  I  do  not  think  that  the  respondents 
had  any  such  possession  in  this  case. 

The  counsel  for  the  respondents  contended  at  the  hearing,  and  claim  in 
their  brief,  that  the  notice  of  appeal  herein  does  not  specify  the  grounds  of 
eiTor  upon  which  the  appellant  intended  to  rely  on  the  appeal  witli  sufficient 
certainty.  The  specification  is  very  general  and  loose,  and  probably  would 
not  stand  the  test  of  a  number  of  the  decisions  of  this  court  heretofore  made 
upon  that  question.  The  court  latterly,  however,  has  been  inclined  to  pur- 
sue a  more  liberal  course  in  such  matters.  It  has  been  more  disposed  to 
retain  an  appeal,  and  consider  the  merits  of  it,  where  the  error  or  defect  does 
not  affect  the  substantial  rights  of  the  adverse  party.  The  spirit  of  the  Code 
is  opposed  to  the  application  of  stringent  rules  in  the  matters  of  form.  It 
favors  more  the  course  and  policy  of  considering  and  adjudicating  upon  the 
matters  of  substance,  and  of  disregarding  mere  technicalities.  A  notice  of 
appeal  must  specify  the  grounds  of  error  relied  on  with  reasonable  certainty. 
The  statute  requires  that  it  do  so;  but  at  the  same  time  it  requires  "that  the 
court  shall,  in  every  stage  of  an  action,  disregard  any  error  or  defect  m  the 
pleadings  or  proceedings,  which  shall  not  affect  the  substantial  rights  of  the 
adverse  party."  If  the  respondents  had  been  misled  in  consequence  of  tlie 
loose  and  general  mode  adopted  in  pointing  out  the  errors  alleged,  the  court 
would  feel  compelled  to  refuse  to  hear  the  appeal,  but  they  have  not  been 
prejudiced,  evidently,  in  this  case,  in  consequence  of  any  such  practice. 
They  were  represented  here  by  an  able  counsel,  who  was  well  prepared,  and 
has  ably  discussed  every  question  presented  in  the  record;  and  if  the  court 
should  fail  to  consider  a  material  point  involved  in  the  matter,  or  adopt  some 
view  incohsistent  with  the  facts  connected  therewith,  its  attention  can  be 
called  to  it  by  a  petition  for  a  rehearing,  which  secures  a  further  considera- 
tion of  the  subject. 

It  is  obvious  that  the  contention  of  the  parties  was  in  regard  to  lumber 
Lewis  had  on  hand  when  the  attempt  was  made  to  foreclose  the  mortgage. 
The  burden  of  proving  that  it  was  included  in  that  instrument  devolved 
upon  the  respondents,  and  should  have  been  made  when  they  souglit  to  estab- 
lish their  rights  to  it  by  virtue  thereof.  The  mortgage,  upon  its  face,  se- 
cured to  them  no  right  to  any  lumber,  without  proof  identifying  the  lumber 
intended,  and  was  confined  to  lumber  "piled"  on  the  premises  referred  to. 
I  think  it  was  error  to  allow  the  mortgage  to  be  introduced  in  evidence, 
when  objected  to  upon  the  grounds  mentioned,  without  requiring  such  proof 
to  be  made.  In  no  other  way  could  the  mortgage  be  rendered  effectual  for 
any  purpose;  and  its  competency  depended  upon  the  production  of  such  proof 
to  accompany  it,  and  locate  and  apply  the  description  contained  therein.  In 
Fish  V.  Hubbard's  Adm'rs,  supra.  Judge  Co  wen  used  the  following  lan- 
guage: "The  learned  judge  at  the  circuit  thought  the  description  of  the 
property  in  the  covenant  so  entirely  uncertain  that  the  instrument  was  in- 
operative and  void;  and  it  is  clearly  so,  if  we  are  bound  to  stop  with  reading 
it,  and  cannot  go  beyond  the  contract  in  search  of  its  meaning."  To  "go  be- 
yond the  contract  in  search  of  its  meaning,"  is  to  ascertain  the  subject- 
matter  to  which  it  refers  through  the  means  of  extrinsic  evidence  which,  in 
connection  with  the  instrument,  establishes  the  right.  The  extrinsic  evi- 
dence is  essential  to  the  completion  of  the  meaning  of  the  instrument,  and 
the  latter  can  be  admitted  in  proof  only  on  condition  that  the  former  is  intro- 
duced. If  the  circuit  court  had  allowed  the  introduction  of  the  mortgage 
upon  condition  of  the  introduction  of  the  character  of  evidence  referred  to,  we 
might  have  presumed  that  it  had  been  introduced;  but  the  ruling  was  abso- 
lute.    The  effect  of  it  was  that  the  mortgage  was  competent  proof  in  itself, 
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and  required  no  extraneous  evidence  to  ascertain  the  lumber  to  which  the 
description  applied.     Tlie  ruling  could  not  have  failed  to  mislead  the  jury. 

Under  this  view  the  judgment  appealed  from  should  be  reversed,  and  the 
case  reraanded^for  a  new  trial. 

Petition  for  rehearing  denied  in  the  above  cause,  February  89, 1888. 

(15  Or.  610) 

Henkle  et  al.  v.  Dillon  et  at. 

(Supreme  Court  of  Oregon,    January  16, 1888.) 

1.  Fixtubes—What  CJokstitutbs— Pobtablb  Engines. 

A  chattel  mortgage  was  given  for  the  purchase  price  of  a  portable  engine  and 
saw-mill,  it  being  agreed  and  understood  that  the  property  was  to  continue  to  be 
personal  property.  Afterwards  it  was  placed  (on  land  owned  by  only  one  of  the 
mortgagors)  in  a  mill  building  in  such  a  manner  that,  when  the  supply  of  lumber 
was  exbausted  in  that  locality,  it  could  be  easily  removed  to  another,  which  was 
done  several  times,  and  the  engine  was  also  frequently  taken  out  and  used  for 
threshing.  Heldy  that  the  property  did  not  become  a  part  of  the  realty,  so  as  to 
pass  to  the  mortgagee  of  the  realty.* 

2.  Appeal — ^Review — Objections  not  Raised  Bblow. 

Defendants,  claiming  a  right  to  property  by  virtue  of  certain  chattel  mortgages, 
attached  to  their  answer  copies  of  the  mortgages  certified  by  the  county  clerk  in 
whose  custody  they  were.  Held,  that  plaintijis  could  not  question  their  existence 
for  the  first  tune  in  this  court  on  appeal. 

Appeal  from  circuit  court,  Benton  county 

Action  by  plaintiffs,  Henkle  &  Davis,  to  foreclose  a  mortgage  on  real  es- 
tate. Plaintiffs  appeal  from  a  decree  refusing  to  order  sale  of  an  engine  and 
saw-mill,  placed  on  the  land  covered  by  the  mortgage. 

J,  W.  Raybum,  for  appellants.  John  Kelsay,  8,  T.  Jeffreys,  and  W.  8. 
McFadden,  for  respondents. 

Strahan,  J.  Plaintiffs  commenced  this  suit  to  foreclose  a  mortgage  on 
certain  real  property  in  Benton  county,  given  by  the  defendants  George  W. 
Dillon  and  Olive,  his  wife,  to  the  plaintiffs,  to  secure  the  payment  of  a  cer- 
tain promissory  note  to  them  for  the  sum  of  1^1,002.20,  with  interest  after 
April  26,  1886.  The  mortgage  was  executed  on  the  same  day.  The  note  was 
signed  by  Dillon  Bros.,  a  firm  composed  of  G.  W.  Dillon,  D.  M.  Dillon,  and 
J.  W.  Dillon,  all  of  whom  were  made  defendants  in  the  suit.  After  the  suit 
was  commenced,  and  before  final  decree,  the  defendants  Staver  &  Walker,  ap- 
peared, and  made  such  representations  to  the  court  as  to  their  interest  in 
some  part  of  the  litigation,  that  the  court  ordered  them  to  be  made  parties  de- 
fendant, and  gave  them  leave  to  file  an  answer.  They  allege  in  their  answer 
in  substance  that,  on  the  26th  day  of  March,  1884,  Dillon  Bros,  executed  to 
the  J.I.  Case  Threshing  Machine  Company  a  chattel  mortgage*  to  secure  the 
payment  of  various  promissory  notes  therein  described,  amounting  to  $1,130 
and  interest,  which  chattel  mortgage  included  the  12  horse-power  traction 
self-steering  engine  in  controversy  in  this  suit,  and  that  said  chattel  mortgage 
was  duly  filed  with  the  county  clerk  of  Benton  county.  Or.,  on  the  28th 
day  of  March,  1884,  and  entered  in  the  book  of  chattel  mortgages.  No.  1,  page 
168,  all  before  said  engine  was  in  any  manner  attached  to  the  land  described 
in  complaint.  That  said  engine  stood  on  wheels;  and,  at  the  time  said  chat- 
tel mortgage  was  made,  it  was  agreed  and  understood  that  the  same  should 
continue  to  be  personal  property,  and  that  said  J.  I.  Case  Threshing  Machine 
Company,  or  its  grantees  or  assigns,  should  hold  and  continue  its  lien  upon 

^  In  general,  as  to  when  machinery  is  regarded  as  a  fixture,  and  the  tests  applied,  see 
Sohmitz  V.  Scheif ele,  (N.  J. )  1  Atl.  Rep.  69«,  and  note ;  affirmed  11 AU.  Rep.  257 :  McNaUy 
V.  Connolly,  (Cal.)  11  Pac.  Kep.  820,  and  note;  Cooper  v.  Johnson,  (Mass.)  9  W.  E.  Rep. 
83,  and  note;  Harkey  v.  Cain,  (Tex.)  6  S.  W.  Rep.  637;  Sword  v.Lk)W,  (HI.)  18  N.  B. 
Rep.  826;  Walker  v.  Mill  Co.,  (Wis.)  85  N.  W.  Rep.  832. 
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said  engine  until  fully  paid,  and  that  said  engine  is  and  always  remained  per- 
sonal property.  Tiiat  said  engine  was  attached  to  said  premises  in  such  a 
manner  that  it  could  be  easily  removed  without  any  material  injury  to  the 
premises  or  said  engine.  That  0800  of  said  indebtedness  still  remains  due 
and  unpaid.  For  a  separate  defense,  Staver  &  Walker  allege  that  Dillon  Bros, 
and  Joseph  Staver  made  their  certain  other  chattel  mortgage  to  secure  the 
payment  of  $300  to  Staver  &  Walker,  which  mortgage  was  dated  December 
20,  1884,  and  was  duly  filed  with  the  county  clerk  on  the  31st  day  of  Decem- 
ber, 1884,  and  entered  in  the  book  of  chattel  mortgages,  and  that  said  last- 
mentioned  mortgage  included  one  J.  I.  Case  Threshing  Machine  Company's 
double  saw-milL  No.  165,  together  with  all  saws,  tools,  belts,  or  appurte- 
nances in  anywise  connected  therewith,  and  that  it  was  stipulated  in  said 
chattel  mortgage  that  said  mill  was  to  be  located  on  40  acres  of  land  being  N. 
W.  4  of  the  S.  E.  J  section  5,  township  11  S.,  range  6  W.  That  plaintiffs 
had  notice  of  an  agreement  that  said  saw-mill  should  remain  personal  prop- 
erty, and  was  subject  to  Staver  &  Walker's  lien  until  they  were  fully  paid, 
and  that  the  same  has  always  remained  personal  property.  That  said  saw- 
mill and  appurtenances  were  so  attached  to  the  premises  mentioned  in  the 
complaint  that  they  could  be  easily  removed  without  any  material  injury  to 
said  saw-mill  or  appurtenances.  And  that  said  note  and  interest  remain  due 
and  unpaid.  Properly  certified  copies  of  said  chattel  mortgages  are  annexed 
to  the  answer.  It  is  also  alleged  in  the  answer  that  Staver  &  Walker  had,  be- 
fore the  suit  was  commenced,  succeeded  to  the  interest  of  the  J.  I.  Case 
Threshing  Machine  Company  in  the  note  and  mortgage  made  to  that  company, 
by  assignment.  There  were  some  affidavits  annexed  to  said  chattel  mort- 
gages, for  tlie  purpose  of  renewing  same,  but  the  view  we  have  taken  of  the 
case  renders  tlieir  consideration  unnecessary.  The  evidence  was  taken  in 
writing,  and  accompanies  the  transcript.  The  court  below  rendered  a  decree 
foreclosing  the  plaintiff's  mortgage  on  the  real  property  described  in  the  com- 
plaint, but  refused  to  include  in  the  decree  an  order  for  the  sale  of  the  engine 
and  portable  saw-mill  described  in  the  chattel  mortgages,  from  which  decree 
the  plaintiffs  have  appealed  to  this  court.  An  examination  of  the  positions 
relied  upon  by  the  appellants'  counsel  Is  therefore  necessary. 

.  1.  The  main  position  relied  upon  by  him  is  that,  before  the  date  of  the  plain- 
tiffs' mortgage,  Dillon  Bros,  and  Staver  had  so  annexed  the  12  horse-power 
traction  self -steering  engine  and  the  portable  saw-mill,  in  controversy,  to  the 
real  estate  described  in  the  mortgage,  as  to  make  the  same  a  part  of  the  land, 
and  subject  to  the  mortgage.  From  the  evidence  taken  it  appears  that,  at  the 
time  the  engine  and  mill  were  placed  upon  the  premises,  the  legal  title  to  said 
land  was  in  the  state;  but  6.  W.  Dillon  was  in  possession  thereof  under  a 
contract  of  purchase,  and  that,  before  the  plaintiff's  mortgage  was  executed, 
he  made  full  payment  to  the  state  for  said  land,  and  received  a  deed  therefor. 
It  further  appears  that  Dillon  Bros,  occupied  this  land  for  the  purposes  of 
their  milling  business.  The  engine  was  held  in  place  by  three  blocks  that 
were  sitting  on  the  sills.  The  fioor  Wiis  laid  right  around  them  so  that  they 
couldn^  move  on  the  floor.  Two  of  these  blocks  had  grooves  cut  in  the  top 
so  that  they  could  fit  the  hind  axle  of  the  engine,  and  the  front  block  was  cut 
in  a  circle  to  fit  the  front  end  of  the  boiler,  and  the  engine  was  sitting  on 
those  blocks.  The  boiler  was  let  down  on  the  blocks  above  mentioned,  and  a 
brick  ash-pan  was  put  underneath  the  fire-box  of  the  boiler.  The  ash-pan 
was  in  no  way  fastened  to  the  engine  or  boiler.  The  engine  was  connected 
to  a  J.  I.  Case  portable,  double  circular  saw-miU,  by  means  of  a  10-inch  rub< 
ber  belt,  running  from  the  fly-wheel  of  the  engine  to  a  pulley  on  the  mandrel 
of  the  mill.  The  engine  was  in  no  way  attached  to  the  premises  on  which  it 
stood.  The  saw-mill  machinery  was  all  connected  to  a  square  frame,  known 
as  the  "buck-frame,"  which  was  about  7  feet  long  by  4  feet  wide,  which 
was  made  of  timbers  3  by  12  or  14  inches.    The  mandrels,  pulleys,  levers. 
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arbors,  and  belts  were  all  connected  to  the  square  frame,  except  the  carriage. 
This  frame  was  set  on  the  floor  of  the  building,  and  four  bolts  came  up  from 
the  floor  at  each  corner  of  the  frame,  and  went  through  a  block  which  was 
laid  across  the  corner  of  the  frame,  and  screwed  down  in  such  a  manner 
as  to  clamp  the  frame  so  it  would  not  move  around.  The  object  of  locat- 
ing said  engine  and  mill  on  said  premises  was  to  saw  there  until  timber  be- 
came scarce  and  unhandy,  and  then  move  to  where  it  was  more  convenient 
to  timber.  This  machinery  is  the  same  described  in  the  chattel  mortgages 
mentioned  in  the  answer  of  Staver  &  Walker.  It  further  appears  that,  after 
Dillon  Bros,  purchased  the  engine  in  question,  the  first  work  they  did  with  it 
was  in  sawing  wood  around  Gorvallis,  and,  when  threshing  season  com- 
menced, they  took  It  and  went  out  threshing;  after  the  threshing  season  was 
over,  they  continued  to  saw  wood  around  town  until  late  in  the  fall.  The 
following  spring  they  moved  out  on  Soap  Creek,  and  sawed  lumber  until  har- 
vest, and  during  the  threshing  season  they  ran  a  thresher  with  the  engine 
until  the  season  was  through,  and  then  moved  back  to  Soap  Creek  and  con- 
tinued to  saw  until  fall;  then  tliey  moved  the  engine  to  another  place,  and 
continued  to  saw  till  the  first  of  June,  and  then  they  took  the  engine  and 
again  went  out  threshing.  In  the  fore  part  of  July,  1886,  the  engine  was 
taken  out  of  the  building  where  it  had  been  used  to  run  the  saw-mill,  for  the 
purpose  of  again  engaging  in  threshing,  and  on  the  highway,  in  said  county, 
Staver  &  Walker  took  possession  of  the  same,  and  also  about  the  same  time 
they  took  actual  possession  of  the  saw-mill  in  controversy.  In  removing  the  en- 
gine from  the  building,  where  it  had  been  placed  by  Dillon  Bros.,  it  was  nec- 
essary to  saw  off  a  girt.  The  object  was  to  put  in  a  door  at  that  place  so  that 
the  engine  could  be  taken  in  and  out  at  pleasure.  The  mill  had  remained 
there  in  that  manner  from  the  latter  part  of  January,  1885,  to  January,  1886. 
In  September,  1886,  the  mill  was  taken  to  Souver's  Station,  in  Polk  county, 
and  left  in  the  freight  office.  Staver  &  Walker  had  possession  at  the  time  of 
its  removal.  It  also  appears  that  Staver  &  Walker  accepted  the  chattel  mort^ 
gage  in  question  on  the  mill  as  security  for  the  purchase  price  thereof,  and 
with  the  understanding  that  it  would  be  placed  on  the  land  described. 

Do  the  undisputed  facts  subject  the  portable  saw-mill  and  the  traction  self- 
steering  engine,  in  controversy,  to  the  plaintiff's  mortgage?  The  plaintiffs' 
sole  reliance  to  accomplish  this  result  is  that  they  were  affixed  to  the  soil,  and 
became  part  of  the  realty,  and  are  subject  to  the  same  rules  of  law  as  the  soil 
itself.  When,  and  under  what  circumstances,  a  chattel  becomes  so  annexed 
to  land  as  to  subject  it  to  the  same  conditions  in  every  respect  is  frequently 
difficult  to  determine.  There  can  be  no  doubt  that,  with  the  growth  and  de- 
velopment of  trade  and  manufactures,  much  of  the  strictness  of  the  common 
law  on  this  subject  has  been  relaxed.  According  to  the  more  recent  authori- 
ties, to  give  a  chattel  the  character  of  a  fixture,  and  to  render  it  immovable, 
three  things  are  necessary:  "(1)  Actual  annexation  to  the  realty  or  some  ap- 
purtenant thereto;  (2)  application  to  the  purpose  or  use  to  which  that  part  of 
the  realty  with  which  it  is  connected  is  appropriated;  and  (3)  the  intention  of 
the  parties  making  the  annexation  to  make  a  permanent  accession  to  the  free- 
hold." Herra.  Chat.  Mortg.  6;  Ewell,  Fixt.  21,  22:  Tyler,  Fixt.  114;  Manvr- 
facturing  Co.  v.  Qarver,  13  N.  E.  Rep.  493.  So,  when  things  personal  in 
their  character  are  about  to  be  annexed  to  the  realty,  and,  before  such  annex- 
ation, the  parties  by  express  agreement  provide  that  such  chattels  shall  retain 
their  character  as  personalty,  or  retain  their  character  as  chattels,  although 
attached  to  the  realty  in  such  manner  that,  without  such  agreement,  they 
would  lose  that  character,  they  will  continue  to  be  chattels,  if  they  can  be  re- 
moved without  material  injury  to  the  aiticles  themselves  or  of  the  freehold. 
The  agreement  will  govern,  if  the  article  is  so  attached  that  it  tan  be  removed 
without  material  injury  to  it  or  to  the  realty;  or  if,  from  the  circumstances 
attending,  it  is  evident  or  may  be  presumed  that  such  was  the  intention  of  the 
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parties,  and  in  every  such  case  the  thing  which  would  otherwise  have  become 
a  fixture  retains  its  personal  character.  Ford  v.  Cohb^  20  N.  Y.  344,  involved 
this  principle.  In  that  case  certain  salt-kettles  were  set  in  arches  upon  the 
salt-block  in  such  manner  that  they  could  not  be  removed,  except  by  tearing 
off  a  portion  of  the  upper  bricks  of  the  arch,  and  prying  the  kettles  out  by  a 
plank  and  bars.  A  chattel  mortgage  had  been  executed  on  the  kettles,  and  it 
was  held  that  they  continued  to  be  chattels,  and  subject  to  said  chattel  mort- 
gage. In  reaching  this  conclusion,  the  court  said:  "Assuming,  then,  that 
these  kettles  would  be  parcel  of  the  real  estate,  if  the  owner  of  the  land  was 
the  unqualified  owner  of  them  when  they  were  put  up  in  the  arch,  we  are  to 
determine  as  to  the  effect  of  the  arrangement  in  this  case  by  which  the  owner 
of  the  land  and  the  owner  of  the  kettles  agreed  that,  notwithstanding  their 
annexation  to  the  freehold  in  the  manner  which  was  contemplated,  they  should 
continue  to  be  personal  property  so  far  as  should  be  necessary  to  give  effect 
to  the  personal  mortgage.  It  will  be  readily  conceded  that  the  ordinary  dis- 
tinction between  real  estate  and  chattels  exists  in  the  nature  of  the  subject, 
and  cannot  in  general  be  changed  by  the  convention  of  the  parties.  Thus,  it 
would  not  be  competent  for  parties  to  create  a  personal  chattel  interest  in  a 
part  of  the  separate  bi*icks,  beams,  or  other  materials  of  which  the  walls  of  a 
house  were  composed.  Eights,  by  way  of  license,  might  be  created  in  such  a 
subject,  but  it  could  not  be  made  alienable  as  chattels,  or  subjected  to  the  gen- 
eral rules  by  which  the  succession  of  that  species  of  property  is  regulated. 
But  it  is  otherwise  with  things  which,  being  originally  personal  in  their  nat- 
ure, are  attached  to  the  realty  in  such  a  manner  that  they  may  be  detached 
without  being  destroyed  or  materially  injured,  and  without  the  destruction  or 
material  injury  to  things  real  with  which  they  are  connected,  though  this  con- 
nection with  the  land  or  other  real  estate  is  such  that,  in  the  absence  of  an 
agreement  or  of  any  special  relation  between  the  parties  in  interest,  they  would 
be  part  of  the  real  estate."  So,  in  Eaves  v.  Estes,  10  Kan.  314,  it  is  said: 
"But  when  we  consider  the  purpose  of  the  parties,  as  evinced  by  the  mort- 
gage, to  make  the  engine  retain  the  character  of  a  chattel,  regardless  of  the 
manner  of  its  attachment  to  the  mill,  and  as  the  mortgage  violated  no  prin- 
ciple of  law,  wrought  no  injury  to  the  rights  of  any,  and  was  in  the  interest 
of  trade,  we  have  no  doubt  the  engine  continued  to  be  personal  property." 
And  to  the  same  effect  is  Sisson  v.  Hibbard,  10  Hun,  420,  which  case  was 
affirmed  by  the  court  of  appeals,  75  N.  Y.  542;  Kinsey  v.  Bailey,  9  Hun, 
452;  1  Jones,  Mortg.  §  125;  Tifft  v.  Ho?  ton,  53  N.  Y.  377;  Qodard  v.  Qould, 
14  Barb.  662;  Molt  v.  Pahner,  1  N.  Y.  564;  Herm.  Chat.  Mortg.  §  138; 
Gorman  v.  Dodge,  14  N.  E.  Rep.  44.  Considering  the  portable  character  of 
these  chattels,  the  purposes  and  manner  of  their  use,  the  way  they  were  an- 
nexed, and  the  fact  that  the  equitable  title  to  the  land  was  in  one  of  the  de- 
fendants only,  while  the  ownership  of  the  chattels  was  in  the  film  of  Dillon 
Bros.,  and  I  would  have  no  doubt  whatever  that,  without  considering  the 
chattel  mortgages  at  all,  or  allowing  their  execution  to  have  any  influence 
on  the  question,  this  machinery  in  question  never  lost  its  character  as  chattels, 
and  remained  unaffected  by  the  plaintiffs'  mortgage;  but  when  is  added  to 
this  the  agreement  between  the  parties  that  the  same  should  continue  to  be 
personalty,  and  the  execution  of  the  chattel  mortgages,  with  power  to  take 
possession  and  sell  in  case  of  default,  the  correctness  of  that  conclusion  I  think 
is  placed  beyond  controversy. 

2.  Counsel  for  appellants  insisted  that  there  was  no  proof  of  the  existence  of 
the  chattel  mortgages  in  the  record.  He  overlooks  the  effect  of  the  pleading. 
Copies  of  said  mortgages  certified  by  the  clerk,  so  as  to  make  them  evidence, 
are  attached  to  the  answer  of  Staver  &  Walker,  and  have  come  here  without 
objection.  In  addition  to  this,  throughout  the  whole  case  their  existence  is 
constantly  assumed.  Besides,  it  does  not  appear  that  there  was  any  objection 
in^the  court  below  to  the  copies  attached  to  the  answer,  and  so  far  as  appears 
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this  objection  is  made  in  this  court  for  the  first  time,  and  it  could  not  for  that 
reason  be  allowed  to  prevail. 

3.  Objection  is  also  made  that  there  is  no  proof  that  the  mortgage  to  the  J. 
T.  Case  Company  had  been  assigned  to  Staver  &  Walker.  The  conclusion 
reached  renders  that  question  immaterial.-  The  existence  of  the  mortgage, 
and  the  actual  possession  of  the  mortgaged  property  after  default,  are  enough. 
The  plaintiffs,  showing  no  interest  in  the  property,  are  not  in  a  condition  to 
question  the  rights  of  Staver  &  Walker.  Mere  possession  must  prevail  in  the 
absence  of  a  superior  title.  There  was  some  question  made  at  the  argument 
as  to  the  effect  of  the  filing  of  these  chattel  mortgages,  in  giving  notice  to 
subsequent  purchasers  or  incumbrancers,  and  of  the  failure  of  the  mortgagee 
to  renew  the  same  under  the  statute,  but,  there  being  no  subsequent  pur- 
chaser or  incumbrancer  in  tlie  case,  the  consideration  of  these  questions  is 
unnecessary.  The  mortgages  were  good  and  effectual  between  the  original 
parties,  and  that  is  as  far  as  we  need  inquire. 

The  decree  of  the  court  below  will  be  aihrmed. 

Petition  for  rehearing  denied  in  this  case,  February  29, 1888. 
(38  Kan.  440) 

Graham  v.  Graham  et  al. 
{Supreme  Cowrt  of  Kansas.    February  11, 1888.) 

Executors  and  Administrators—Presentment  of  Claim  in  Probate  CJourt— Sub- 
beqitbnt  action  on— costs. 

Where  the  holder  of  a  note  secured  by  a  mortgage  presents  it  and  secures  its  al- 
lowance in  the  probate  court,  as  a  demand  against  tne  estate  of  the  maker,  and  upon 
his  application  the  land  describodin  the  mortgage  is  sold  by  order  of  said  court,  and 
out  of  the  proceeds  of  the  sale  the  administrator  pays  him  the  note  in  full,  with  in- 
terest, he  cannot  recover  his  costs  in  an  action  in  the  district  court  upon  the  note 
and  mortgage  commenced  after  he  had  made  application  in  the  probate  court  to  sell 
the  land. 

(Syllabus  hy  Holt,  C.) 

Commissioners'  decision.  Error  to  district  court,  Linn  county;  G.  0. 
French,  Judge. 

Action  by  Eiisha  M.  Graham  against  Amanda  Graham  and  others,  as  heirs 
at  law,  and  M.  F.  Leasure,  as  administrator  of  Robert  Ewing,  deceased,  for 
forecJosure  of  a  mortgage  executed  by  decedent.  Judgment  for  costs  against 
plaintiff,  who  brings  error. 

WarCi  Biddle  &  Cory,  for  plaintiff  in  error.  /.  2).  Snoddy,  for  defendants 
in  error. 

Holt,  C.  Robert  Ewing,  a  widower,  died  on  the  8th  day  of  January,  1883, 
leaving  his  children  as  his  sole  heirs,  being  all  of  the  defendants  in  this  action 
except  M.  F.  Leasure.  The  plaintiff  held  his  note  for  $365.60,  secured  by 
mortgage  on  some  property  in  Linn  county.  On  the  24th  of  June,  1884,  said 
plaintiff,  for  the  purpose  of  collecting  said  note,  co-operated  with  the  heirs  of 
said  Ewing,  and  caused  M.  F.  Leasure  to  be  appointed  administrator  of  said 
estate.  When  said  Leasure  was  qualiOed  and  acting  as  administrator,  the 
plaintiff  filed  his  note  in  the  probate  court,  and  secured  an  allowance  and  judg- 
ment for  the  full  amount  thereof  against  said  estate.  On  the  2d  of  February, 
1885,  said  administrator,  by  direction  of  the  plaintiff,  began  proceedings  in 
the  probate  court  of  Linn  county,  to  sell  the  premises  named  in  the  mortgage 
for  the  purpose  of  paying  off  plaintiff's  debt  and  other  debts  of  Ewing's  es- 
tate, and  obtained  in  said  court  an  order  to  sell  said  real  estate  on  the  10th  day 
of  March,  1885.  The  land  was  sold  in  April.  In  July  the  administrator^ 
out  of  the  proceeds  of  the  sale  of  the  land,  paid  to  plaintiff  <H92.21,  being  the 
amount  of  the  note  at  that  time.  On  the  4th  day  of  March  of  the  same  year, 
the  plaintiff  began  this  action  in  the  district  court  of  Linn  county. 


Digitized  by 


Google 


Kan.1  ATCHISON,  t.  a  s.  f.  b.  go.  v.  dbnnis.  163 

The  only  question  J^ef ore  us  is  concerning  the  payment  of  the  costs  of  this 
action  in  the  district  court,  which  defendants  refused  to  pay.  The  court  held 
tliat  the  defendant  could  not  recover  his  costs  of  the  defendants.  We  believe 
that  was  correct.  He  had  elected  his  forum;  won  all  he  sought.  His  claim 
was  paid  in  full,  itnd  the  estate  had  been  compelled  to  pay  the  costs  of  the 
proceeding  in  the  probate  court.  The  plaintiff  had  the  undoubted  right  to 
seek  relief  in  either  the  probate  or  district  court.  Perhaps  in  both  at  the  same 
time,  if  he  had  simply  asked  for  the  allowance  of  his  note  in  the  probate 
court,  and  only  for  a  judgment  in  the  district  court  establishing  the  mortgage 
lien  as  a  judgment  lien,  and  an  order  to  sell  the  real  estate  in  question ;  but  it 
is  specially  found  by  the  court  that  he  had  obtained  the  allowance  of  his  note 
as  a  debt  against  the  estate,  and  had  instituted  proceedings  in  the  probate 
court  to  sell  the  identical  land  to  pay  this  and  other  debts  of  the  estate,  and 
had  caused  the  same  to  be  sold,  and  received  from  the  proceeds  of  such  sale 
payment  in  full  of  his  claim.  He  asked  for  the  same  relief  substantially  in 
the  district  court,  including  the  order  to  sell  the  land  which  had  been  sold  un- 
der an  order  of  the  probate  court.  The  estate  had  paid  the  costs  of  the  pro- 
ceedings in  the  probate  court.  The  plaintiff  should, pay  in  the  district  court 
the  costs  he  unnecessarily  incurred.  There  were  other  questions  suggested  in 
the  briefs  of  the  parties;  but  as  this  disposes  of  the  case,  we  think  it  unnec- 
essary to  decide  them.  We  recommend  that  the  judgment  of  the  court  be- 
low be  affirmed. 

Feb  Curiam.    It  is  so  ordered ;  all  the  justices  concurring. 

(88  Kan.  424) 

Atchison,  T.  &  S.  F.  R.  Co.  t?.  Dennis. 
(Supreme  Court  of  Kansas.    February  11, 1888.) 

Ra.iijioai>  Companibs—Liabiutt  for  Negligence — Fikes— Inevitable  Accident. 

Section  2,  c.  118,  Comp.  Laws  1885,  does  not  authorize  a  recovenr  against  a  rail- 
road company  for  a  fire  caused  by  burning  dry  grass  and  weeds  on  its  right  of  way, 
in  the  performance  of  its  duty  to-  prevent  an  accumulation  thereof,  when  there  is 
no  negligence  or  carelessness  on  the  part  of  the  company,  and  when  the  damages 
claimed  are  the  result  of  unavoidable  accident  only. 

{SylUibus  by  the  Cov/rt) 

Error  to  district  court,  Sumner  county;  J.  T.  Herrick,  Judge. 
Geo,  R,  Peck,  A,  A,  Hurd,  and  W.  P.  Hackney^  for  plaintifE  in  error.    J. 
L,  Brider,  for  defendant  in  error. 

HoRTON,  C.  J.  J.  M.  Dennis  brought  his  action  against  the  Atchison,  To- 
peka  &  Santa  Fe  Railroad  Company,  before  a  justice  of  the  peace  of  Sumner 
county,  claiming  $45  for  damages  sustained  by  him  for  hay  burned  by  the 
fire  put  out  by  the  section  hands  while  working  for  the  railroad  company, 
about  the  8th  of  November,  1884,  on  the  S.  W.  |  of  section  8,  township  24 
S.,  of  range  2  W.,  in  Sumner  county  and  state  of  Kansas.  Subsequently  the 
case  was  taken  by  appeal  to  the  district  court.  Upon  the  trial  the  jury  re- 
turned a  verdict  for  Dennis  for  $35.20.  The  railroad  company  complains  and 
brings  the  case  here. 

There  was  no  allegation  in  the  bill  of  particulars  that  the  land  upon  which 
the  hay  was  stacked  and  burned  was  "woods,  marsh,  or  prairie."  Comp. 
Laws  1885,  §  2,  c.  118.  It  appears  from  the  evidence  that  Dennis  owned  a 
quantity  of  hay  upon  land  adjoining  the  right  of  way  of  the  railroad  company 
in  Sumner  county;  that  the  hay  had  been  cut  and  stacked  up;  and  that  dur- 
ing the  month  of  November,  1884,  the  section  hands  of  the  railroad  company 
were  at  work  along  the  line  of  the  railroad,  burning  off  the  right  of  way. 
While  engaged  in  this  work,  the  fire  escaped  and  set  fire  to  and  destroyed  six 
or  seven  tons  of  hay.     The  hay  was  about  125  yards  from  the  right  of  way. 
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The  company  had  plowed  fire-guards  on  its  right  of  way,  but  no  fire-guard 
had  been  plowed  by  Dennis  around  his  hay,  nor  anything  done  to  protect  it 
against  fire.  The  railroad  fire-guards  were  plowed  for  the  purpose  of  prevent- 
ing the  spread  of  fire  from  the  right  of  way.  The  fire,  by  accident,  jumped 
the  fire-guard,  while  the  section  men  were  engaged  in  burnijig  dry  grass  on 
the  right  of  way.  It  also  appeared  that  the  company  plowed  its  fire-guards, 
and  burned  grass  on  its  right  of  way  to  prevent  the  catching  and  spreading  of 
fire  which  might  be  set  out  in  the  operation  of  its  trains;  that  the  section  men 
started  to  burn  off  the  stubble,  or  grass,  at  the  fire-guards;  and  there  was 
some  evidence  that  the  fire  escaped  w  here  grass  had  been  dragged  over  the 
tire-guard  by  Dennis,  or  the  men  working  for  him,  who  had  cut  the  grass  upon 
the  right  of  way,  and  stacked  it  in  one  of  these  stacks.  The  section  men  tried 
to  stop  the  fire,  but  could  not  do  it  before  it  had  burned  one  of  plaintiff's 
stacks.  The  case  seems  to  have  been  prosecuted  and  tried  upon  a  wrong  the- 
ory. It  has  been  decided  that  while  it  is  not  negligence  jper  se  for  a  railroad 
company  to  permit  dry  grass  and  stubble  to  accumulate  on  its  right  of  way, 
yet  the  accumulation  may  be  to  such  an  extent  and  in  such  proximity  to  the 
track  as  justly  to  subject  Jt  to  the  imputation  of  negligence.  Railway  v. 
Butts,  7  Kan.  314;  White  v.  Railway,  31  Kan.  280, 1  Pac.  Rep.  611.  There- 
fore the  company  was  in  the  performance  of  its  duty  in  burning  the  grass 
and  dry  weeds  on  its  right  of  way.  The  fire  was  the  result  of  unavoidable  ac- 
cident. No  carelessness  or  negligence  was  alleged  or  shown.  Mr.  Dennis, 
in  writing  to  the  claim  agent  of  the  company  a  few  days  after  the  burning  of 
his  hay,  used  this  language:  '* While  the  section  hands,  under  Mr.  John 
Rockhold,  were  burning  a  tire-guard,  the  fire,  by  accident,  jumped  across  the 
guard  and  burnt  a  rick  of  hay  for  me."  Under  the  bill  of  particulars  and  ev- 
idence in  this  case,  we  do  not  think  the  statute  relating  to  firing  woods, 
marshes,  or  prairies  applicable.  The  object  of  the  statute  was  to  prevent 
those  prairie  fires  so  disastrous  in  this  state  and  make  those  who  set  the  prai- 
ries on  fire  responsible  for  all  damages  done  thereby;  and  such  are  the  terms 
of  the  act.  Comp.  Laws  1885,  §  2,  c.  118;  Railway  v.  Davidson,  14  Kan. 
349;  Emerson  v.  Qardin.r,  8  Kan.  452;  Stoeeneyy.  Merrill,  16  Pac.  Rep.  454, 
(just  decided.) 

Again,  the  court,  although  requested  so  to  do,  refused  to  charge  the  jury 
that  if  they  found  that  Dennis  was  guilty  of  negligence  in  not  using  ordinary 
precautions  to  protect  his  hay,  he  could  not  recover.  The  instructions,  as  a 
whole,  were  not  a  correct  guide  to  the  jury,  as  they  not  only  excluded  the 
elements  of  negligence  or  carelessness  from  its  consideration,  but  also  ex- 
cluded the  contributory  negligence,  if  any,  of  the  owner  of  the  hay.  Railroad 
V.  McHenry,  24  Kan.  601;  Railway  v.  Haley,  25  Kan.  35;  Patee  v.  Adams, 
37  Kan.  133,  14  Pac.  Rep.  505. 

The  judgment  of  the  district  court  will  be  reversed  and  cause  remanded  for 
a  new  trial. 

All  the  justices  concurring. 


(38  Kan.  427) 

Wichita  &  W.  R.  Co.  t>.  Beebe  et  al. 
{Supreme  Court  of  Kansas.    February  11, 1888.) 

CJosTS— Right  to  CJosts— Offer  to  Confess  Judgment— Recovery  of  Less  Amount. 
The  defendant,  in  an  action  to  recover  damages  for  obstructing  an  alleged  natural 
water-course,  filed  in  the  case  with  the  clerk  of  the  district  court  an  offer,  in  writ- 
ing, to  confess  judgment  for  $213.01,  and  for  costs  of  suit  up  to  that  date,  and  im- 
mediately thereafter  presented  the  offer  to  the  plaintiff's  attorneys,  who,  in  writing 
and  for  the  plaintiff,  declined  the  offer;  and  afterwards,  on  the  trial,  which  was 
more  than  five  days  after  the  offer  was  presented  to  the  plaintiff's  attorneys,  the 
plaintiff  recovered  a  judgment  for  only  $180,  and  costs.  Held^  that  all  costs  accminff 
after  the  offer  was  presented  to  the  plaintiff's  attorneys,  should  he  assessed  ana 
taxed  against  the  plaintiff 

iSyll<a)US  by  the  Court.) 
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Error  to  district  court,  Sedgwick  county;  H.  G.  Sluss,  Judge. 

Action  to  recover  damages  for  obstructing  an  alleged  natural  water-course, 
brought  by  W.  L.  Beebe  &  Bros,  against  the  Wichita  &  Western  Railroad 
Company.  Offer  to  confess  judgment  was  made  by  defendant  and  refused  by 
plaintiff.  On  the  trial,  which  occurred  more  than  five  days  after  the  offer, 
judgment  in  favor  of  plaintiff  was  rendered  for  a  less  sum  than  offered  and 
for  all  costs  of  the  suit.  Defendant's  motion  to  revei-se  this  judgment,  to  the 
extent  of  the  costs  accruing  after  the  offer  of  judgment,  was  overruled,  and 
defendant  brings  error. 

Geo,  R,  Peck,  A.  A.  ffurd,  and  ffoitston  <&  Bentley,  for  plaintiff  in  error. 
Hatton  &  Buggies,  for  defendants  in  error. 

Valentine,  J.  This  was  an  action  brought  in  the  district  court  of  Sedg- 
wick county  on  August  17,  1885,  by  William  L.  Beebe,  James  W.  Beebe,  and 
Lawrence  O.  Beebe,  partners  as  W.  L.  Beebe  &  Bros.,  against  the  Wichita  & 
Western  Railroad  Company  to  recovA*  damages  for  obstructing  an  alleged 
natural  water-course.  Before  the  trial  and  on  November  21,  1885,  the  rail- 
road company  offered,  in  writing,  to  allow  judgment  to  be  taken  against  it 
for  the  sum  of  $213.01,  and  for  costs  of  suit  up  to  that  date.  This  offer  was 
first  filed  with  the  clerk  of  the  district  court,  and  immediately  thereafter  was 
presented  to  the  attorneys  of  the  plaintiffs  below,  and  was  declined  by  them 
in  writing.  The  following  (omitting  caption)  is  a  copy  of  the  offer  and  re- 
fusal, and  the  file-marks: 

"Now  comes  the  defendant  railroad  company,  by  Houston  c%  Bentley,  its 
attorneys,  and  offers  in  court  to  confess  judgment  in  the  above  cause  for  the 
sum  of  two  hundred  and  thirteen  dollars  and  1-100,  and  for  the  costs  of  this 
action  to  date.  Houston  &  Bentley,  Defendant's  Attorneys." 

Indorsed:  "The  above  plaintiffs  refuse  to  accept  the  confession  of  judg- 
ment in  the  above  cause.  E.  C.  Buggles,  Attorney  for  Plaintiff." 

Indorsed:  **riled  November  21,  1885.  C.  A.  Yan  Ness,  Clerk." 

The  foregoing  offer  was  made  under  section  523,  Civil  Code,  which  reads  as 
follows:  "The  defendant,  in  an  action  for  the  recovery  of  money  only,  may, 
at  any  time  before  the  trial,  serve  upon  the  plaintiff  or  his  attorney  an  offer, 
in  writing,  to  allow  judgment  to  be  taken  against  him  for  the  sum  specified 
therein.  If  the  plaintiff  accept  the  offer  and  give  notice  thereof  to  the  defend- 
ant or  his  attorney,  within  five  days  after  the  offer  was  served,  the  offer,  and 
an  affidavit  that  the  notice  of  acceptance  was  delivered  within  the  time  lim- 
ited, may  be  filed  by  the  plaintiff,  or  the  defendant  may  file  the  acceptance, 
with  a  copy  of  the  offer  verified  by  affidavit;  and,  in  either  case,  the  offer  and 
acceptance  shall  be  noted  in  the  journal,  and  judgment  shall  be  rendered  ac- 
cordingly. If  the  notice  of  acceptance  be  not  given  in  the  period  limited,  the 
offer  shall  be  deemed  withdrawn,  and  shall  not  be  given  in  evidence  or  men* 
tioned  on  the  trial.  If  the  plaintiff  fails  to  obtain  judgment  for  more  than 
was  offered  by  the  defendant,  he  shall  pay  the  defendant's  costs  from  the  time 
of  the  offer."  Afterwards,  and  on  November  30,  1885,  the  case  was  tried 
before  the  court  and  a  jury,  and  a  verdict  was  rendered  in  favor  of  the  plain- 
tiffs below  and  against  the  defendant  below,  for  0180.  After  this  verdict  was 
rendered,  and  before  judgment,  the  railroad  company  moved  that  judgment 
be  taken  against  it  for  $180,  and  costs  of  suit,  up  to  and  Including  November 
21,  1885,  and  that  judgment  be  rendered  against  the  plaintiffs  for  all  costs 
w^hich  accrued  after  that  date,  for  the  reason  that  the  railroad  company  had 
made  the  above-recited  offer,  and  that  it  was  not  accepted  by  the  plaintiffs  be- 
low. The  court  overruled  this  motion  and  rendered  judgment  in  favor  of  the 
plaintiffs  below,  and  against  the  defendant  below,  for  $180  and  all  the  costs 
of  suit,  and  to  reverse  this  judgment  to  the  extent  of  the  costs  which  accrued 
after  November  21,  1885,  and  up  to  the  time  when  the  judgment  was  ren- 
dered, the  defendant,  as  plaintiff  in  error,  brings  the  case  to  this  court. 
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It  is  difficult  to  understand  why  the  defendant's  motion  was  not  sustained, 
and  why  the  costs  of  suit  after  November  21,  1885,  and  before  the  time  of  the 
rendering  of  tho  judgment,  were  not  assessed  against  the  plaintiffs  below. 
Clippenger  v.  Ingram,  17  Kan.  586;  Manterson  v.  Homberg,  29  Kan.  106. 
All  the  above-stated  facts  were  admitted  by  the  parties  in  open  court  at  the 
time  the  motion  wiis  Iieard.  It  is  true  that  the  offer  to  confess  judgment  or 
to  allow  judgment  to  be  rendered  against  the  railroad  company  was  not  made 
in  open  court,  nor  was  it  necessary;  and  it  is  also  true  that  the  offer  was  first 
filed  with  the  clerk,  and  then  presented  to  the  plaintiffs'  attorneys,  while  the 
statute  contemplates  that  it  shall  be  first  presented  to  the  attorneys  and  then 
filed,  but  the  whole  thing  was  done  on  the  same  day  and  substantially  at  the 
same  time,  and  the  variance  was  not  substantial.  Neither  was  the  trial  court's 
attention  called  to  the  offer  until  after  the  verdict  was  rendered,  but  that  is 
immaterial.  Indeed,  the  defendant,  through  its  attorneys,  substantially  com- 
plied with  the  law. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  remanded, 
with  the  order  that  judgment  be  rendered  in  accordance  with  the  views  herein 
expressed. 

All  the  justices  concurring. 


Cackley  f).  Smith. 
(Supreme  Court  of  Kansas.    February  11, 1888.) 

Attachmbnt— Procedure— NoTiCB  by  Publication-— Dbscription  of  Pbopertt. 

In  an  action  by  attachment  ag;alnst  a  non-resident  defendant  whose  land  is  lev- 
ied upon,  a  publication  notice  which  fails  to  describe  the  land  attached  is  defective, 
and  tae  motion  to  vacate  a  judgment  based  on  such  a  notice  should  be  allowed.  Co- 
hen V.  Trowlyridge,  6  Kan.  885. 

{SylUibus  hy  the  Court) 

Error  to  district  court.  Rice  county;  A.  M.  Lasley,  Judge. 

Action  upon  a  promissory  note  brought  by  Samuel  J.  Smith  against  Will- 
iam Cackley.  Judgment  for  plaintiff.  Defendant  moved  to  vacate  the  judg- 
ment and  proceedings,  principally  for  the  insuflBciency  of  the  published  notice 
for  constructive  service  of  attachment.  The  motion  was  overruled,  and  de- 
fendant brings  error. 

M.  A.  Thompson,  for  plaintiff  in  error.  Brinkerhoff,  White  A  Brinkerhoff% 
for  defendant  in  error. 

Johnston,  J.  Samuel  J.  Smith  brought  an  action  in  the  district  court  of 
Rice  county  against  William  Cackley,  to  recover  upon  a  promissory  note 
given  for  $915.95.  He  filed  an  affidavit  stating  that  Cackley  was  a  non-resi- 
dent of  Kansas,  and  procured  the  issuance  of  an  order  of  attachment.  An 
affidavit  was  also  filed  as  a  basis  for  service  by  publication,  following  which 
a  service  by  publication  was  attempted.  Real  estate  of  Cackley,  appraised  at 
$1,500,  was  attiiched,  and  at  the  September  term,  1885,  of  the  court  a  judg- 
ment was  rendered  in  favor  of  Smith  for  the  amount  claimed.  The  attach- 
ment was  confirmed,  and  the  property  seized  was  ordered  to  be  sold.  Within 
a  year  Cackley  appeared  for  the  first  time,  and  moved  the  court  to  vacate  the 
judgment  and  proceedings  for  several  reasons,  the  principal  ground  being  the 
insufficiency  of  the  published  notice  for  constructive  service.  The  motion  was 
not  allowed,  and  on  this  ruling  error  is  assigned. 

The  case  turns  upon  the  sufficiency  of  the  notice,  which,  omitting  the  cap- 
tion, title,  and  signatures,  is  as  follows:  "Said  defendant,  William  Cackley, 
will  take  notice  that  he  has  been  sued  in  the  above-named  court  upon  one 
promissory  note,  the  demand  being  for  $915.95,  and  interest  thereon  at  8  per 
cent,  per  annum  from  April  20,  1885,  and  must  answer  the  petition  filed 
therein  by  the  said  plaintiff  on  or  before  the  25th  day  of  July,  A.  D.  1885,  or 
said  petition  will  be  taken  as  true,  and  judgment  for  plaintiff  in  said  action 
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for  said  sura,  and  the  att^ichment  therein  granted  will  be  rendered  accord- 
ingly." Within  the  decisions  already  tnade  by  this  coart  the  notice  must  be 
held  to  be  defective.  The  publication  fails  to  describe  the  land  that  was  at- 
tached. While  it  states  that  an  attachment  has  been  granted  in  the  case,  it 
does  not  in  fact  show  ttiat  any  property  had  been  levied  upon.  There  being 
no  personal  service,  jurisdiction  could  be  acquired  only  through  attachment 
and  publication.  In  such  a  case,  if  no  property  was  levied  on,  no  effectual 
order  or  judgment  could  be  rendered;  and  where  a  levy  is  made  the  amount 
of  property  attached  fixes  the  limit  of  recovery.  A  judgment  in  an  action  by 
attachment,  resting  only  on  constructive  service,  reaches  no  property  except 
that  which  is  subject  to  the  lien  of  attachment;  and  this  lien  is  fixed  and  de- 
termined by  the  judgment.  As  the  Code  requires  that  the  nature  of  the 
judgment  should  be  stated  in  the  notice,  it  has  been  held  that  a  description 
of  the  land  attached  should  be  stated.  In  the  early  case  of  Cohen  v.  Tro7jD' 
bridge*  6  Kan.  385,  this  precise  question  was  examined  and  determined.  In 
that  case  the  notice  of  publication  showed  that  the  land  of  the  non-resident 
defendant  had  been  attached,  but  it  described  the  land  as  the  N.  £.  \  of  sec- 
tion 9,  township  5,  range  18,  without  stating  whether  it  was  the  range  east 
or  west  of  the  sixth  princi]^  meridian,  either  of  which  would  be  within  the 
stiite,  and  the  court  decided  that  the  nature  of  the  judgment  claimed  was 
not  stated  with  sufficient  certainty,  and  sustained  the  district  court  in  holding 
the  notice  of  publication  to  be  defective.  In  Rapp  v.  Kyle,  26  Kan.  89,  the 
same  question  was  under  consideration,  and  the  court  remarked  that  it  luul  no 
disposition  to  limit  the  scope  or  authority  of  the  decision  In  Cohen  v.  TroW' 
bridge,  supra.  In  that  case,  the  notice  in  question  was  challenged  because 
it  did  not  state  that  an  order  would  be  entered  for  the  sale  of  the  attached 
property.  The  notice,  however,  did  state  that  an  attachment  had  been  issued 
and  levied  upon  certain  described  real  estate.  Although  the  coui-t  there  held 
that  a  notice  which  omitted  the  statement  that  an  order  of  sale  would  be  en- 
tered for  the  sale  of  the  attached  property  was  not  fatally  defective,  it  re- 
marked: "  We  do  not  wish  to  be  understood  that  where  real  estate  is  taken  un- 
der attachment.  It  is  unnecessary  to  describe  the  property  in  the  notice  of 
publication,  or  that  an  error  or  uncertainty  in  the  description  will  not  vitiate 
the  notice."  The  rule  thus  early  established  and  subsequently  approved  re- 
quires us  to  hold  that  the  publication  notice  in  the  present  case  is  insufii- 
cient. 

The  motion  to  vacate  the  judgment  based  upon  the  defective  notice  should 
have  been  allowed;  and  for  that  purpose  the  order  overruling  the  same  will 
be  reversed  and  the  cause  remanded. 

All  the  justices  concurring. 

(38  Kan.  442)  COOPER  V.  BrINKMAN  et  dl, 

(Supreme  Court  of  Kansas.    February  11, 1888.) 
L  Receivibbs—Distkibutign  of  Funds — ^Who  Mat  Complain  of. 

Where  a  trial  court  orders  the  money  in  the  hands  of  a  receiver,  appointed  in  the 
action,  to  be  distributed  according  to  the  facts  as  stated  and  admitted  in  the  peti- 
tion, and  no  answer  is  filed  in  the  case  raising  any  new  issues,  the  plaintiff  cannot 
complain  of  the  distribution  made. 
2.  Nbgotiable  Instbcments— Action  on— Default— Judgment  without  Eyidenob. 
In  an  action  to  recover  an  amount  due  on  a  promissory  note  executed  by  the  de- 
fendant, and  the  defendant  fails  to  file  any  answer,  but  makes  default,  the  plaintiff 
is  entitled  to  judgment  in  his  favor  for  the  amount  claimed,  without  the  introduc- 
tion of  any  evidence.    CivU  Code,  §§  108, 128 ;  Cole  v.  Hoeburg,  86  Kan.  283, 18  Pac. 
Rep.  275. 
{Syllahus  by  the  Court) 
Error  to  district  court,  Butler  county;  T.  B.  Wall,  Judge. 
B.  If.  8mith,  for  plaintiff  in  error.    Hamilton  <&  Cubbisan,  H.  W.  Sohu- 
macher.  and  JS.  C.  Carr.  for  defendant  in  error. 
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HouTON,  C.  J.  This  action  was  commenced  December  21,  1885,  by  R.  H. 
Cooper  against  M.  F.  Brinkraan  and  J.  E.  Clark,  partners  as  Brinkman  &  Clark, 
to  recover $457.37  upon  certain  promissory  notes  executed  by  them  to  Cooper. 
The  notes  were  secured  by  a  chattel  mortgage.  Several  other  parties  were  made 
defendants  in  the  action,  because  of  their  interest  in  the  property  mortgaged. 
At  the  commencement  of  the  action  Jacob  De  Con  was  appointed  receiver  to 
take  possession  of  the  goods  and  chattels  described  in  the  mortgages,  and  also 
of  all  of  the  book-accounts  and  other  property  of  Brinkman  &  Clark.  lie  was 
directed  to  sell  the  goods  at  retail  in  the  usual  course  of  trade,  and  to  apply  the 
proceeds  thereof,  after  the  payment  of  all  expenses  and  costs,  upon  the  indebted- 
ness of  Brinkman  &  Clark,  in  accordance  with  the  priorities  of  the  chattel 
mortgages,  viz. :  (1)  To  M.  Pettingill  &  Co. ;  (2)  to  Tootle,  Hanna  &  Co. ;  (3) 
to  Tootle,  Hosea&  Cow;  (4)  to  Tootle,  Sherman  &  Co.;  (5)  to  Grabfield,  Sick- 
els  &  Co.;  to  Claflin,  Allen  ArCo. ;  (7)  to  J.  H.  Boogers;  (8)  to  Lieberman  & 
Manheimer;  (9)  to  R.  S.  McDonald  &  Co.;  (10)  to  R.  11.  Cooper.  At  the 
time  this  order  was  granted,  A.  L.  Redden  appeared  as  attorney  of  R.  H. 
Cooper;  E.  N.  Smith  and  M.  E.  Gilgore  appeared  as  attorneys  of  M.  F.  Brink- 
raan; and  the  other  creditors  appeared  by  their  attorneys  A.  L.  L.  Hamilton, 
C.  A.  Leland,  H.  W.  Schumacher,  and  E.  C.  Carr.  No  exception  seems  to 
have  been  taken  to  the  appointment  of  the  receiver  nor  to  the  direction  to  the 
receiver  as  to  the  distribution  of  the  proceeds  of  the  mortgaged  property.  No 
answers  were  filed  by  any  of  the  defendants.  On  May  8,  1886,  M.  Pettingill 
&  Co.,  Tootle,  Hanna  &  Co.,  Tootle,  Hosea  &  Co.,  and  J.  H.  Wear,  Boogher 
&  Co.  filed  their  motion  to  require  the  receiver  to  file  his  report  and  pay  from 
the  proceeds  in  his  hands  according  to  the  alleged  priority  of  the  chattel  mort- 
gages the  following  sums:  FirsU  Ji^924.37,  with  interest,  to  Pettingill  &  Co.; 
^2,227,  with  interest,  to  Tootle,  Hanna  &  Co.;  and  the  balance,  if  any,  to 
Tootle,  Hosea  &  Co.,  Tootle,  Sherman  &  Co.,  Grabfield,  Sickels  &  Co.,*  and 
Claflin,  Allen  &  Co.  On  May  13, 1886,  R.  H.  Cooper  filed  his  motion  request- 
ing the  court  to  direct  the  receiver  to  apply  the  money  in  bis  hands  from  the 
proceeds  of  the  mortgaged  property  as  follows: 

(1)  To  the  payment  of  the  costs  of  this  action;  (2)  to  the  payment  of  said 
plaintiff's  claim  and  the  judgment  of  said  plaintiff;  (3)  that  the  balance,  if 
any,  be  paid  as  ordered  by  the  court.  All  the  matters  came  up  for  hearing 
and  decision  on  May  28,  1886. 

The  court  found  that  after  paying  the  compensation  and  expenses  allowed 
the  receiver  there  was  in  bis  hands  to  be  applied  upon  the  chattel  mortgages, 
according  to  their  priorities,  $2,026.65.  It  directed  $924.37  to  be  paid  to  Pet- 
tingill &  Co. ;  next,  that  all  the  costs  of  .the  action  be  paid  and  the  balance 
turned  over  to  Messrs.  Tootle,  Hanna  &  Co.,  the  court  finding  that  there 
was  $2,227.09,  bearing  interest  from  May  8,  1886,  at  8  per  cent,  per  annum, 
due  to  the  latter  firm  from  Brinkman  &  Clark.  A  verbal  motion  for  a  new  trial 
was  filed,  but  upon  what  grounds  is  not  stated  in  the  record;  therefore,  as 
this  motion  was  not  filed,  or  in  writing,  and  as  we  cannot  know  what  it  con- 
tained, it  cannot  be  considered.  Douglass  v.  Insley,  34  Kan.  604, 9  Pac.  Rep. 
475;  Clark  v.  Imhrie,  25  Kan.  424;  JSrvin  v.  Morris,  26  Kan.  664;  Decker 
V.  House,  30  Kan.  614,  1  Pac.  Rep,  584.  In  the  condition  of  the  record  all 
questions  arising  upon  the  trial  alone  must  be  excluded.  The  only  error  ap- 
pearing was  the  failure  of  the  trial  court  upon  default  of  Brinkman  &  Clark 
to  render  judgment  in  favor  of  Cooper  against  them  for  the  amount  claimed 
in  the  petition.  Civil  Code,  §§  108,  128;  Cole  v.  Hoehurg,  36  Kan.  263,  13 
Pac.  R<'p.  2? J.  ?/«  perceive  no  error  as  to  the  distribution  of  the  proceeds  in 
the  hands  of  the  receiver.  The  petition  alleges  that  the  chattel  mortgage  to 
secure  the  debt  of  Cooper  was  executed  December  19, 1885,  and  filed  the  same 
day  at  11:50  A.  H.  This  mortgage  recited  that  it  was  given  subject  to  the 
chattel  mortgages  of  Pettingill  &  Co.,  and  the  omnibus  mortgage  given  to  se- 
cure Tootle,  Hanna  &  Co.  and  several  other  creditors,  executed  thereto.    The 
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petition  also  expressly  states  that  the  chattel  mortgage  to  Fettingill  &  Go.  was 
for $1,600  less  about  $800  paid  thereon;  and  the  omnibus  mortgage  to  Tootle, 
Hanna  &  Co.  and  other  creditors  was  for  $4,776.84.  The  petition  also  ad- 
mits that  these  mortgages  were  prior  to  the  mortgage  of  Cooper;  and  that 
Brinkman  &  Clark  owed  $6,500  upon  their  several  mortgages.  There  was 
no  allegation  in  the  petition  that  any  of  the  prior  mortgages  were  fraudulent, 
invalid,  or  worthless;  but,  on  the  other  hand,  the  prayer  of  the  petition  was 
that  the  proceeds  of  the  property  of  Brinkman  &  Clark  be  distributed  to  their 
creditors,  as  their  interests  and  rights  might  appear.  The  order  of  distribu- 
tion was  in  accordance  with  the  facts  stated  and  admitted  by  the  petition. 

The  orders  and  judgments  of  the  district  court  will  be  affirmed  as  to  all  of  the 
parties  except  M.  F.  Brinkman  and  J.  E.  Clark;  and  the  cause  is  remanded, 
with  direction  to  the  coprt  below  to  enter  judgment  in  favor  of  Cooper  against 
Brinkman  &  Clark  upon  the  promissory  notes  set  forth  in  the  petition.  The 
costs  In  this  court  will  be  taxed  against  Brinkman  &  Clark;  but  if  they  are 
unable  to  pay  the  same,  the  plaintiff  in  error  will  be  liable  therefor.  All  the 
other  defendants  in  error  will  recover  their  costs  from  the  plaintiff  in  error. 

All  the  justices  concurring. 


(38  Kan.  480) 

Harlow  et  ux.  o.  Warren. 

(Supreme  Court  of  Kansas.    February  11, 1888,) 

CojfTnruANCE — Sickness  of  Party — Affidavits. 

Where  an  application  is  made  for  the  continuance  of  the  trial  of  a  case  to  another 
term,  upon  the  ground  that  the  party  applying  therefor  is  prevented  from  attend- 
ing tlie  court  on  account  of  his  sickness,  and  the  application  is  supported,  as  to  the 
sickness  of  the  party,  only  by  the  certificate  of  a  physician,  and  no  affidavit  is  filed 
by  the  physician,  or  any  other  person  having  personal  knowledge  that  the  party  is 
unable  to  attend  court^  fi€ld<,  that  the  ruling  of  the  district  court  in  refusing  a  con- 
tinuance of  the  case  will  not  be  reversed. 

{Syllaims  hy  the  Court.) 

Error  to  district  court,  Greenwood  county;  Charles  B.  Graves,  Judge. 
jT.  L.  Davis  and  jK.  C  Summers,  for  plaintiffs  in  error.    Z>.  B,  Fullert  for 
defendant  in  error. 

HORTON,  C.  J.  This  was  an  action  brought  by  S.  L.  Warren  against  Lewis 
and  Carrie  Harlow  to  recover  certain  land  situated  in  Greenwood  county,  in 
this  state,  which  was  alleged  to  have  been  purchased  by  Lewis  Harlow,  with 
cattle  intrusted  to  him  by  Warren.  Judgment  was  rendered  in  favor  of  War- 
ren and  against  Lewis  and  Carrie  Harlow,  as  prayed  for  in  the  petition. 

The  only  question  presented  for  our  consideration  is  the  alleged  error  of  the 
trial  court  in  refusing  a  continuance  asked  for  by  Lewis  Harlow.  Continu- 
ances are,  to  some  extent,  within  the  discretion  of  the  trial  court;  and,  unless 
it  is  shown  that  the  court  abused  its  discretion  in  granting  or  refusing  a  con- 
tinuance, this  court  will  not  declare  tbe  ruling  of  the  trial  court,  in  such  a 
case,  erroneous.  Hottenstein  v.  Conrad j  9  Kan.  436;  Davis  v.  Wilson,  11 
Kan.  74;  Swenson  v.  AuUman,  14  Kan.  273.  The  issues  in  tbe  case  were 
made  up  on  June  6,  m85.  At  the  August  term  of  the  court  for  1885  the 
cause  was  continued  upon  the  application  of  Lewis  Harlow,  who  then  resided 
within  a  few  miles  of  the  court-house,  on  account  of  his  alleged  sudden  ill- 
ness. His  application  was  made  after  the  case  had  been  assigned  for  trial, 
witnesses  subpoenaed  and  Warren  had  come  all  the  way  from  the  state  of 
Vermont  to  be  present  at  the  trial.  On  the  16th  day  of  December,  1885,  at 
the  regular  term  of  the  court  for  that  month,  and  long  after  the  cause  had 
been  assigned  for  trial,  and  after  W^arren  had  come  again  all  the  way  from  the 
state  of  Vermont  to  attend  the  trial,  the  counsel  for  Lewis  Harlow  filed  his 
application  for  a  continuance.    This  was  supported  by  the  following  certificate: 
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"OuwELii,  Hodgeman  Co.,  Kas.,  Dec.  12,  1885. 

'*Tbis  is  to  certify  that  Lewis  Harlow,  on  account  of  physical  disability,  is 
unable  to  travel,  and  is  under  treatment  by  me.  J.  B.  West,  M.  J>." 

Counsel  also  filed  his  affidavit  that  he  received  a  letter  from  Lewis  Harlow 
on  the  evening  of  December  15,  1885,  informing  him  he  w^is  sick,  and  that, 
because  of  his  sickness,  he  was  unable  to  be  present  at  the  trial  of  the  case. 
The  affidavit  further  stated  that  the  testimony  of  Lewis  Harlow  was  material 
and  essential  to  a  proper  defense  of  the  action,  and  that  counsel  could  not  try 
the  cause  without  his  presence.  Affidavits  were  also  filed  from  two  parties 
that  they  knew  J.  B.  West,  and  that  he  was  a  reputable  citizen  and  physician, 
residing  at  Orwell  in  Hodgeman  county,  in  this  state.  Ko  affidavit  was  filed, 
or  any  oral  testimony  presented  from  any  person  having  personal  knowledge 
that  Lewis  Harlow  was  sick  and  unable  to  attend  the  t;:ial.  In  this  condition 
of  the  case  we  perceive  no  error  in  the  ruling  of  the  trial  court.  We  cannot 
treat  the  certificate  of  the  physician  as  an  affidavit.  The  counsel  making  the 
affidavit  for  continuance  does  not  claim  that  he  had  any  personal  knowledge 
of  the  sickness  of  his  client,  and  the  other  affidavits  do  not  show  that  Harlow 
was  sick  or  unable  to  travel.  An  affidavit  should  have  been  presented  from 
Harlow,  or  from  his  physician,  or  from  some  other  person  having  personal 
knowledge  that  Harlow  was  prevented  from  attending  court  by  sickness,  if  he 
was  in  fact  sick.  We  do  not  think  the  certificate  of  the  physician  can  be  ac- 
cepted as  an  affidavit.  The  affidavits  do  not  establish,  from  personal  knowl- 
edge, the  sickness  or  inability  of  Harlow  to  attend  court. 

The  judgment  of  the  district  court  will  be  affirmed;  all  the  justices  con- 
curring. 


(38  Kan.  420)  ^  ^  , 

Docking  v,  Frazell.* 
(Supreme  Court  of  Kansas.    February  11, 1888.) 

1.  Personal  Pbopbrtt— Hotel  Building  Moved  onto  Leased  Prbhisbs. 

A  building  occupied  for  a  hotel,  and  moved  by  a  tenant  upon  a  vacant  city  lot 
which  is  held  under  a  lease  for  a  term  of  years,  in  which  it  is  provided  that  at  its 
expiration  the  lot  shall  be  surrendered  in  the  same  condition  it  was  in  at  the  date  of 
the  lease,  is  personal  property. 

2.  Chattel  Mortgages— On  Hotel  Building  Standing  on  Leased  Lot. 

A  chattel  mortgage  given  upon  such  hotel  building  would  be  valid,  and  a  fore- 
closure and  sale  thereunder  would  convey  the  property  to  the  purchaser  at  such 
sale. 
{Syllabus  by  Holt,  C.) 

Com  raissioners'  decision.  Error  to  district  court,  Clay  county ;  E.  Hutchin- 
son, Judge. 

Action  of  forcible  detainer  brought  by  Robert  Docking  against  J.  A.  D. 
Trazell,  before  a  justice  of  the  peace  of  Clay  county.  Judgment  was  rendered 
in  favor  of  plaintiff*  and  defendant  appealed  to  the  district  court.  Judgment 
for  the  defendant  was  rendered  in  the  district  court,  but  was  reversed  by  the 
supreme  court,  and  the  action  remanded  for  a  new  trial,  which  resulted  in 
another  judgment  for  the  defendant,  and  plaintiff  again  brings  error. 

/.  8.  Walker,  for  plaintiff  in  error.    C.  M,  Anthony,  for  defendant  in  error. 

Holt,  C.  This  case  has  been  in  this  court  before.  (Docking  v.  Frazell,  34 
Kan.  29,  7  Pac.  Rep.  618,)  when  it  was  decided,  upon  the  testimony  brought 
here  then,  that  the  building  in  question,  used  as  a  hotel,  was  presumed  to  be 
real  estate.  Upon  the  retrial  of  the  cause,  after  reversal  hei'e,  the  same  ques- 
tion was  again  presented  to  the  district  court,  but  the  testimony  offered  to 
establish  whether  it  was  real  estate  or  personal  property  was  much  more  vo- 
luminous in  this  trial  than  in  the  former  one,  and  many  of  the  doubts  ex- 

'For  opinion  on  first  appeal,  see  7  Pac.  Rep.  618. 
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pressed  in  the  opinion  of  Mr.  Justice  Valentine  were  solved  bjtheteatU 
mony  presented.  The  plaintiff  in  errror,  plaintiff  below,  complains  of  the 
judgment  rendered  against  him  for  costs  in  his  action  for  forcible  entry  and 
detainer,  and  claims  that  the  court  erred  in  several  matters  on  the  trial.  We 
shall  not  notice  bis  assignments  of  error  specifically,  but  will  simply  deter- 
mine whether  the  findings  of  fact  were  sufficient  to  authorize  the  conclusions 
of  law  and  the  judgment.  The  statement  of  this  case  in  34  Kan.  is  referred 
to  as  a  part  of  tiie  statement  in  this  opinion.  It  is  found  by  the  court:  (1) 
On  the  27th  of  April,  1880,  H.  A.  Keeler,  being  then  the  owner  of  lots  land  2  in 
block  43  of  the  Clay  Center  town-site  in  Clay  county,  Kansas,  executed*  ac- 
knowledged, and  delivered  to  one  A.  S.  Pierce,  a  lease  of  said  lots  for  a  term 
of  five  years,  beginning  May  1,  1880,  and  ending  May  1,  1885.  The  premises 
were  at  that  time  vacant  and  unoccupied.  In  tbie  lease  it  was  agreed,  among 
other  things,  that  the  lots  should  be  occupied  by  buildings  for  business  pur- 
poses, and  that  the  buildings  should  be  removed  by  the  lessee  at  the  end  of 
the  term.  This  lease  was  duly  filed  for  record  April  27,  1880,  and  recorded 
among  the  resd  estate  records  of  Clay  county.  Immediately  afterwards  said 
Pierce  placed  upon  lot  1  the  building  which  was  afterwards  known  as  the 
"Eagle  Hotel."  The  building  was  moved  on  the  lot  from  another  lot  in  the 
same  city.  Afterwards,  on  August  14,  1880,  H.  S.  Pierce  executed,  ac- 
knowledged, and  delivered  to  Frank  Piquerez  a  written  instrument  embody- 
ing an  assignment  of  said  lease  as  to  a  part  of  lot  1, 40  feet  by  143  feet  in  size,  on 
which  the  Eagle  House  stood.  In  this  instrument  it  was  stipulated  that,  at 
the  end  of  the  term  of  the  lease  from  Keeler  to  Pierce,  Piquerez  should  sur- 
render the  ground  in  the  same  condition  it  was  in  at  the  date  of  said  lease. 
This  instrument  was,  on  the  day  of  its  date,  duly  recorded  in  the  office  of  the 
roister  of  deeds.  Piquerez  thereupon  took  possession  of  the  premises  and 
occupied  the  house,  either  alone  or  with  his  family,  until  about  November, 
1882,  when  he  abandoned  his  family  and  left  with  the  intention  of  going  to 
California,  and  has  never  returned.  (2)  July  1,  1881,  Frank  Piquerez  exe- 
cuted a  chattel  mortgage  to  Joseph  Huot,  on  said  house  and  the  furniture 
therein,  to  secure  the  payment  of  certain  notes,  described  in  the  chattel  mort- 
gage, amounting  to  $2,000.  This  chattel  mortgage  was  recorded  in  the  of- 
fice of  the  register  of  deeds  of  said  county,  July  27,  1881.  On  the  26th  of 
May  or  July,  1882,  Frank  Piquerez  executed  another  chattel  mortgage  to  Joseph 
Buot,  on  the  same  property,  to  secure  the  payment  on  certain  notes  therein 
described,  amounting  to  $1,800.  This  chattel  mortgage  was  duly  recorded  in 
the  office  of  the  register  of  deeds  of  said  county,  July  27,  1882.  At  the  time 
said  chattel  mortgages  were  given  Joseph  Buot  was,  and  has  ever  since  been, 
a  resident  of  Pennsylvania.  He  knew  of  the  existence  of  said  chattel  mort- 
gages, but  did  not  know  their  contents.  Piquerez  was  indebted  to  him  about 
$140,  with  interest;  but  he  never  had  any  of  the  notes  described  in  either  of  thei 
chattel  mortgages,  and  did  not  know  that  such  notes  were  described  in  the 
mortgages  until  his  deposition  was  taken  in  this  action.    (4J  On  October  26, 

1882,  Frank  Piquerez  became  indebted  to  J.  Christmas.  On  June  5,  1883, 
an  action  was  commenced  in  the  district  court  of  Clay  county  by  Christmas 
against  Piquerez,  to  recover  the  amount  of  said  indebtedness;  an  attachment 
was  issued  in  the  action  and  levied  upon  the  house  and  lease  interest  in  the 
lot  as  the  property  of  Frank  Piquerez.  Christmas  obtained  judgment  in  that 
action  against  Piquerez  for  his  said  debt  and  costs;  an  order  of  sale  was  is- 
sued, the  property  advertised  for  sale,  and  sold  as  real  estate  on  November  8, 

1883,  by  the  sheriff  of  Clay  county  to  the  plaintiff,  Robert  Docking.  The  sale 
was  confirmed  by  the  court,  and  on  January  19,  1884,  the  sheriff's  deed  to 
Docking  was  duly  executed,  acknowledged,  and  recorded  in  the  office  of  the 
register  of  deeds  of  said  county. 

These  findings  are  supported  by  the  evidence.    The  decision  of  whether 
this  building,  occupied  as  a  hotel,  was  real  or  personal  property,  determines 
v.lTp.no.S— 11 
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the  rights  of  the  parties  to  this  action.  The  court,  as  a  conclusion  of  law 
from  the  facts  specially  found,  held  it  to  be  personal  property.  It  is,  and  has 
been  for  several  years,  occupied  as  a  residence,  and  used  as  an  hotel;  from  that 
alone  the  presumption  would  be  that  it  is  real  estate;  but  it  is  further  found  that 
the  lot  upon  which  it  is  situated  is  owned  by  one  person  and  the  building  by  an- 
other. The  owner  of  the  building,  to  be  sure,  has  a  leasehold  estate  in  the 
land,  but  in  the  lease  under  which  he  held  It  is  expressly  stipulated  that  at  its 
expiration  any  buildings  that  might  be  erected  upon  the  lot  should  be  removed. 
The  plaintiff  does  not  pretend  to  claim  through  any  interest  derived  from  the 
owner  of  the  land  upon  which  the  hotel  is  situated.  It  is  no  question  between 
the  landlord  and  the  tenant.  He  claims  by  virtue  of  a  sheriff's  sale  upon  an 
execution  issued  against  defendant's  vendor.  If  the  hotel  is  personal  prop- 
erty, the  title  had  passed  to  defendant  under  the  chattel  mortgage  of  Piquerez, 
and  plaintiff  obtained  no  interest  in  it  by  the  sale  of  the  sheriff.  We  think  it 
is  personal  property.  There  is  no  direct  evidence  tending  to  show  in  what 
manner  the  building  was  fixed  to  the  freehold,  unless !(  might  be  inferred  that 
it  was  not  very  firmly  and  solidly  attached  from  the  fact  that  it  was  moved 
onto  the  lot,  and  was  to  be  moved  off  when  the  lease  expired.  It  is  evident  that 
the  owner  of  the  land,  and  those  who  had  owned  the  building,  treated  it  as 
personal  property.  One  of  the  tests  of  whether  a  building  is  a  fixture  is. 
Bid  or  did  not  the  party  placing  the  building  upon  the  land  intend  to  make  it 
a  permanent  accession  to  the  freehold?  Perhaps  this  is  as  important  as  any 
criterion  offered  by  the  law.  There  can  be  no  possible  question  in  this  action 
how  the  owners  of  the  land,  and  those  who  had  held  under  the  lease,  regarded 
this  building ;  to  them  it  was  at  all  times  personal  property.  "  The  clear  tendency 
of  modern  authority  seems  to  be  to  give  preeminence  to  the  question  of  in- 
tention to  make  the  article  a  permanent  accession  to  the  freehold,  and  other 
tests  seem  to  derive  their  chief  value  as  evidence  of  such  intentions. "  Ewell, 
Fixt.  22;  McDonald  v.  Shephard,  25  Kan.  112;  Baves  v.  Estes,  10  Kan.  314; 
Iron  Co,  V.  Black,  70  Me.  473 ;  Morris  v.  French,  106  Mass.  326;  Yatery.MtU- 
len,  24  Ind.  277.  If  it  was  personal  property,  Piquerez  had  the  right  to  mort- 
gage it  to  his  brother-in-law,  Ruot,  or  to  give  it  to  him  outright,  so  far  as  the 
plaintiff  in  this  action  is  concerned.  These  mortgages  were  given  a  long  time 
before  the  debt  of  Piquerez  to  plaintiff  was  contracted,  and  he,  as  a  subsequent 
creditor,  certainly  has  no  claim  to  this  property.  There  is  no  testimony  that 
would  justify  even  an  inference  that  these  mortgages  were  given  for  the  pur- 
pose of  defrauding  his  creditors;  the  inference,  if  any,  would  be  the  reverae, 
as  he  placed  it  on  record  as  notice  to  all  with  whom  he -might  deal,  that  the 
property  was  incumbered.  From  the  testimony  brought  here,  we  think  the 
judgment  of  the  court  below  was  correct,  and  should  be  affirmed. 

.  Pee  Curiam.    It  is  so  ordered;  all  the  justices  concurring. 

(38  Kan.  641) 

Martin,  Governor,  v.  Ingham. 

State  ex  rel.  Getty,  County  Attorney,  v.  Martin,  Governor. 

{Supreme  Court  of  Kansas.    February  11, 1888.) 

1,  GOVEHNOR— MnWSTERIAI,  DUTIES — CONTEOL  BT  MaNDAMTJS. 

Where  purely  ministerial  duties  are  by  statute  imposed  upou  the  governor,  and 
such  duties  are  only  such  as  might  be  devolved  upon  any  other  officer  or  agent,  the 
performance  of  sucn  duties  may  be  controlled  by  mandamus  or  injunction. 

2.  Same— Duties  in  Organization  op  New  Ck)UNTiEs. 

The  duties  imposed  upon  the  governor  by  the  statutes,  relating  to  the  organiza- 
tion of  new  counties,  are  partiaUy  ministerial  and  partiaUy  not. 
8.  Same— Fraud  in  Census  Returns— Injunction. 

Where  a  petition  for  an  injunction  to  restrain  the  governor  from  acting  upon  the 
return  and  report  of  the  census  taker,  in  proceedings  instituted  for  the  organization 
of  a  new  county,  alleges  great  fraud  on  the  part  of  the  census  taker  and  othei*cs  but 
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does  not  allege  that  the  fraud  was  ever  brought  to  the  attention  of  the  governor,  or 
that  he  refused  an  investigation  of  the  same  under  the  statutes,  such  petition  does 
not  state  facts  sufficient  to  authorize  an  injunction. 

4.  Same— Mandamus— Alternative  Writ— Avbbmbnts. 

Where  an  alternative  writ  of  mandamus  alleges  that  the  governor  refuses  to  act 
upon  the  return  and  report  of  the  census  taker,  but  does  not  allege  that  no  com- 
plaint of  fraud  or  illegality  was  ever  brought  to  the  attention  of  the  governor,  or 
that  the  delay  was  not  for  the  purpose  of  an  investigation,  such  writ  does  not  allege 
sufficient  grounds  for  a  m^Tidamus. 

{Syll^ibv^  hy  the  Cov/rt.) 

Error  to  district  court,  Shawnee  county;  John  Guthris,  Judge. 

Origiual  proceeding  in  mandamus.  Action  brought  by  Charles  K.  Ing- 
ham, a  tax-payer  and  elector  of  the  unorganized  county  of  Grant,  against 
John  A.  Martin,  governor,  to  enjoin  him  from  the  performance  of  certain  acts 
in  the  organization  of  such  county.  At  the  hearing  before  the  judge  at  cham- 
bers, a  temporary  injunction  was  grante4»  and  the  defendant  brings  error. 
Also  an  application  by  George  Getty,  county  attorney  of  Hamilton  county, 
for  an  original  writ  in  mandamus  to  compel  the  governor  to  act  upon  the  re- 
turn and  report  of  Thomas  J.  Jackson,  census  taker  for  the  unorganized 
county  of  Grant. 

S.  B.  Bradford,  Atty.  Gen.,  X.  J.  Webb,  and  E,  A.  Austin,  for  the  gov- 
ernor. Waters,  Chase  c6  Tillotson,  for  Ingham,  defendant  in  error.  Geo, 
Getty,  Co.  Atty.,  E.  A,  Austin,  and  L,  J.  Webb,  for  County  Attorney  Getty. 

Valentine,  J.  This  was  an  action  brought  in  the  district  court  of  Shawnee 
county,  by  Charles  K.  Ingham,  a  citizen,  resident  tax-payer,  and  elector  of  the 
unorganized  county  of  Giant,  against  John  A.  Martin,  governor  of  the  state  of 
Kansas,  to  perpetually  enjoin  ttie  defendant  from  the  performance  of  certain 
acts  In  the  organization  of  sucli  county.  The  facts,  as  set  forth  in  the  plain- 
tiff's petition,  are  sworn  to  by  him,  and  a  large  number  of  affidavits  of  other 
persons  in  support  of  such  facts  are  filed  with  the  petition  as  exhibits  thereto. 
The  petition  and  the  exhibits  show  substantially,  and  in  detail,  the  following 
facts:  On  or  about  May  9,  1887,  In  pursuance  of  the  statutes  for  the  orprani- 
zatlon  of  new  counties.  (Gen.  St.  1868,  c.  24,  p.  249  et  seq,;  Laws  1872,  c. 
106;  Comp.  Laws  1885.  c.  24,  par.  1400-1412;  Laws  1886,  c.  90;  Laws  1887, 
c.  128,)  and  upon  proper  preliminary  proceedings  had,  the  defendant,  as  gov- 
ernor, appointed  Thomas  J.  Jackson  as  the  census  taker,  the  register  of  the 
votes  of  the  electors  for  the  temporary  location  of  the  county  seat,  and  the  asses- 
sor for  the  said  unorganized  county  of  Grant.  Immediately  afterwards  Jackson 
qualified  by  taking  the  prescribed  oath  of  office,  and  proceeded  to  Grant  county, 
where  he  did  certain  work,  and  afterwards,  and  about  August  25,  1887,  made 
his  report  to  the  governor.  He  went  into  the  county  of  Grant  in  a  state  of 
intoxication,  and  remained  there  in  a  maudlin  condition  for  two  weeks,  dur- 
ing which  time  he  was  incapable  of  doing  any  kind  of  business  properly. 
Upon  his  entering  into  the  county,  he  fraudulently,  corruptly,  and  for  pay 
entered  into  an  arrangement  and  conspiracy  with  certain  parties  to  speculate 
upon  the  temporary  organization  of  the  county  by  the  use  of  their  Influence 
and  office.  Pursuant  to  said  arrangement  the  overture  was  flret  mMe  to  per- 
sons interested  in  the  town  of  Cincinnati,  and,  it  being  refused,  it  was  then 
made  to  persons  interested  in  the  town  of  Ulysses,  and  accepted.  After  this  ar- 
rangement had  been  made,  Jackson  began  work.  He  then  moved  to  Ulysses. 
He  enumerated  the  names  of  60  fictitious  persons,  and  counted  them  in  favor  of 
Ulysses  for  county-seat.  He  excluded  a  large  number  of  qualified  voters 
from  having  their  preferences  recorded  for  county-seat.  This  number  was 
sufficiently  large  to  materially  affect  the  result.  A  large  number  of  voters  did 
vote  for  Cincinnati  for  county-seat,  and  he  corruptly  changed  their  votes,  and 
reported  them  as  voting  for  Ulysses.  He  announced  the  voting  closed  by  proc- 
lamation of  the  sheriff,  and  then  took  votes  by  night  for  Ulysses.    He  took 
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and  recorded  a  large  number  of  votes  for  Ulysses  of  persons  who  pretended  to 
live  upon  certain-described  lands,  who  did  not  reside  there,  and  whose  names 
and  habitations  were  unknown .  He  took  the  votes  of  a  large  number  of  other 
persons,  and  recorded  them  for  Ulysses,  who  were  not  voters.  A  large  num- 
ber of  voters  voting  in  favor  of  Ulysses  were  procured  by  bribery.  Frauds  of 
various  kinds  were  perpetrated  during  the  enumeration,  with  his  knowledge 
and  consent.  He  was,  and  continued  to  be,  drnnk,  indecent,  and  disgusting. 
His  examinations  were  carried  on  in  a  lascivious  and  disgraceful  manner. 
He  travestied  the  oath  to  persons  enrolled,  and  performed  many  other  acts  of 
like  nature  and  character  as  the  above.  The  petition  of  the  plaintiff  also  al- 
leges as  follows:  "The  plaintiff  further  states  that  the  defendant,  John  A. 
Martin,  governor,  threatens  to,  and  will  at  once,  consider  and  act  upon  the  said 
report  of  the  census  taker,  and  will  find  therefrom  that  there  are  at  least  two 
thousand  and  five  hundred  actual  bona  Jide  inhabitants  in  the  said  unorgan- 
ized county  of  Grant;  that  five  hundred  of  them  are  householders;  and  that 
there  is  at  least  $150,000  worth  of'  property  in  excess  of  legal  exemptions,  ex- 
clusive of  railroad  property,  of  which  not  less  than  $75,(KK)  worth  is  real  es- 
tate; and  will  appoint  three  persons  commissioners  of  said  county,  one  to  act 
as  county  clerk,  and  one  to  act  as  sheriff;  and  will  designate  and  declare  the 
town  of  Ulysses,  as  the  place  chosen  by  the  greater  number  of  legal  voters,  to 
be  the  temporary  county-seat  of  said  county  of  Grant,  unless  he  shall  be  re- 
strained and  prohibited  from  so  doing  by  the  order  and  injunction  of  this 
court.*'  The  plaintiff  also  asked  for  a  temporary  injunction.  Before  any 
hearing  was  had,  however,  the  governor  signed  the  following  stipulation: 
"(1)  I  desire  that  the  coui-t  shall  thoroughly  examine  into  all  questions  of 
fraud,  partiality,  drunkenness,  bribery,  or  unfair  dealings  on  the  part  of  the 
enumerator.  (2)  I  expressly  waive  any  objection  as  to  the  capacity  of  the 
present  plaintilf  to  bring  suit,  and  at  no  stage  in  the  proceedings  shall  this 
question  be  suggested  by  myself.  (3)  I  do  not  waive,  however,  my  right  to 
dispute  the  authority  of  the  court  to  inquire  into  these  matters.  John  A. 
Martin,  defendant."  Afterwards,  and  upon  the  foregoing  petition  and  aflS- 
davits,  and  upon  the  plaintilf 's  application  for  a  temporary  injunction,  a  hear- 
ing was  had  before  the  judge  of  the  district  court  at  chambers,  and  upon  such 
hearing  the  judge  granted  the  temporary  injunction,  and  to  reverse  this  order, 
granting  the  temporary  injunction,  the  defendant,  sis  plaintiff  in  error,  brings 
the  case  to  this  court. 

It  is  claimed  in  this  court,  and  was  also  claimed  in  the  court  below,  that  the 
courts  of  Kansas  have  no  jurisdiction  to  hear  and  determine  any  case  like  the 
one  at  bar.  Indeed,  it  is  claimed  that  the  courts  of  Kansas  have  no  jurisdic- 
tion to  hear  and  determine  any  controversy  that  brings  into  question  any  act 
or  acts  of  any  member  of  the  executive  department  of  the  state,  and  in  Kan- 
sas all  the  state  officers  are  members  of  the  executive  department.  In  Kan- 
sas, as  elsewhere,  there  are  three  great  branches  or  divisions  of  civil  power, 
which,  with  some  exceptions,  are  to  he  exercised  by  three  separate  departments: 
the  legislative  or  the  law-making  power,  the  judicial  or  the  law-construing 
power,  and  the  executive  or  the  law-enforcing  power.  With  some  exceptions 
the  legislative  power  is  vested  in  the  legislature,  the  judicial  power  is  vested 
in  the  courts,  and  the  executive  power  is  vested  in  an  executive  department. 
In  Kansas,  under  the  constitution,  the  executive  department  is  constituted  as 
follows:  "Section  1.  The  executive  department  shall  consist  of  a  governor, 
lieutenant  governor,  secretary  of  state,  auditor,  treasurer,  attorney  general, 
and  superintendent  of  public  instruction."  Const,  art.  1,  §  1.  The  governor, 
however,  is  at  the  head  of  the  executive  department,  for  section  3,  of  th.e 
same  article  of  the  constitution,  also  provides  as  follows:  "Sec.  3.  The  su- 
preme executive  power  of  the  state  shall  be  vested  in  a  governor,  who  shall 
see  that  the  laws  are  faithfully  executed."  It  is  generally  supposed  that  in  a 
republican  government  all  men  are  subject  to  the  laws,  and  to  the  duo  admin- 
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istration  of  them,  and  tliat  no  man,  nor  any  class  of  men,  is  exempt.  There 
is  no  express  provision  in  the  constitution,  nor  in  any  statute,  exempting  any 
member  of  the  executive  department,  chief  or  otherwise,  from  being  sued  in 
any  of  the  courts  of  Kansas,  or  in  any  action  coming  within  the  jurisdiction 
of  any  particular  court,  civil  or  criminal,  upon  contract  or  upon  tort,  in  qiio 
warranto^  habeas  coiyust  mandamus,  or  injunction ;  or  from  being  liable  to  any 
process  or  writ  properly  issued  by  any  court,  as  subpoenas,  summonses,  attach- 
ments, and  other  writs  or  process;  and,  if  any  one  of  such  officers  is  exempt 
from  all  kinds  of  suits  in  the  courts,  and  from  all  kinds  of  process  issued  by  the 
courts,  it  must  be  because  of  some  hidden  or  occult  implications  of  the  constitu- 
tion or  the  statutes,  or  from  some  inherent  and  insuperable  barriers  founded 
in  the  structure  of  the  government  itself,  and  not  from  the  express  provisions 
of  the  constitution  or  the  statutes.  So  far  as  the  present  case  is  concerned,  how- 
ever, which  is  injunction,  and  another  case  which  is  also  before  us,  and  which 
we  are  also  considering,  which  is  mandamics,  it  is  only  necessary  for  us  to 
consider  whether  the  governor,  without  reference  to  the  other  members  of  the 
executive  department,  is  subject  to  the  action  of  mandamus  and  injunction, 
or  not.  But,  in  order  to  properly  consider  these  questions,  i£  is  necessary  that 
we  should  consider  many  other  questions.  It  might  be  proper  here  to  state 
that,  so  far  as  ihe  express  terms  of  the  constitution  and  the  statutes  are  con- 
cerned, the  governor  is  no  more  exempt  from  mandamus  or  injunction  than 
he  is  from  any  other  action  or  proceeding  in  any  of  the  courts,  or  than  he  is 
from  any. process,  civil  or  criminal,  issued  by  the  courts.  We  believe  that 
only  four  cases  can  be  found  in  the  reports  of  the  supreme  court  of  Kansas 
in  which  it  has  been  sought  by  a  judicial  determination  to  control  any  of  the 
acts  of  the  governor.  The  first  w^as  the  case  of  State  v.  Robinson,  1  Kan.  18. 
That  was  an  application  for  a  writ  of  mandamus  to  compel  the  board  of  state 
canvassers  to  canvass  certain  election  returns.  It  does  not  appear  that  any 
question  of  jurisdiction  was  raised  or  thought  of  in  that  c^ise,  but  the  court 
decided  the  case  upon  its  merits,  and  refused  the  writ.  The  second  was  the 
case  of  In  re  Cunningham,  14  Kan.  416,  in  which  an  application  was  made 
for  a  writ  of  mandamus  to  compel  the  governor,  Thomas  A.  Osborn,to  issue 
a  patent  for  certain  lands.  It  was  understood  at  the  time  that  the  governor 
was  willing  to  issue  the  patent  if  the  supreme  court  said  that  it  was  his  duty 
to  do  so,  and  the  only  question  presented  to  the  court,  or  decided  by  it,  was 
whether  such  was  his  duty  or  not.  The  court  held  that  it  was  not  his  duty, 
and  refused  the  application.  The  third  case  was  that  of  State  v.  St.  John,  21 
Kan.  591.  In  that  case  an  alternative  writ  of  mandamus  was  allowed.  At 
first  the  defendant's  counsel  filed  an  answer  disputing  the  jurisdiction  of  the 
court,  but  afterwards,  the  governor,  by  his  counsel,  expressly  waived  all  ques- 
tion of  jurisdiction,  and  the  governor  himself  also  personally  desired  that  the 
court  should  hear  and  determine  the  case  without  reference  to  any  question  of 
jurisdiction,  stating  that  he  would  obey  the  decision  of  the  court,  whatever  it 
might  be.  The  court  heard  and  determined  the  case,  and  awarded  a  peremp- 
tory writ  of  mandamus;  but  no  such  writ  was  ever  issued,  as  the  governor 
immediately  proceeded  to  act  in  accordance  with  the  decision  of  the  court, 
which  rendered  the  writ  unnecessary.  The  fourth  case  was  the  cjise  of  WiU 
son  V.  Price-Raid  Aud,  Com.,  31  Kan.  257,  1  Pac.  Rep.  587.  That  case  was 
a  supposed  appeal  from  the  auditing  commission  to  the  supreme  court.  No 
question  of  jurisdiction  was  raised,  but  the  court  itself,  for  inherent  defects 
and  want  of  merits  in  the  case,  dismissed  the  same.  There  are  a  number  of 
cases  in  which  other  state  officers  than  the  governor  have  been  sued  in  the 
courts  of  Kansas.  Two  of  such  cases  are  the  cases  of  State  v.  Robinson,  above 
cited,  and  Wilson  v.  Price-Raid  Aud.  Com.,  above  cited.  The  other  cases 
are  as  follows:  In  the  case  of  State  v.  Lawrence,  3  Kan.  95,  an  application 
for  a  writ  of  mandamus  was  made  to  compel  the  defendant,  as*  secretary  of 
state,  to  issue  a  certificate  of  election  to  the  relator.    The  question  of  the  ju- 
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risdiction  of  the  court  to  grant  the  same  was  raised,  but  the  court  decided  in 
favor  of  its  jurisdiction,  and  awarded  a  peremptory  writ  of  mandamus.  In 
the  case  of  State  v.  Board,  etc.,  4  Kan.  261,  which  board  consisted  of  the 
state  superintendent  of  public  instruction,  the  secretary  of  state,  and  the  at- 
torney general,  no  question  of  jurisdiction  was  raised,  and  the  court  decided 
the  case  upon  its  merits,  and  refused  to  grant  the  writ  of  mandamus  prayed 
for.  In  the  case  of  State  v.  Barkei\  4  Kan.  379,  no  question  of  jurisdiction 
was  raised,  and  the  court  decided  the  case  upon  its  merits,  and  awarded  a  per- 
emptory writ  of  mandamus  to  compel  the  secretary  of  state  to  deliver  to  the 
relator  copies  of  the  recently  enacted  laws  for  the  purpose  that  he  might  pub- 
lish the  same  for  the  state.  The  case  of  State  v.  Barker,  4  Kan.  435,  is  simi- 
lar to  the  case  last  cited,  except  that  in  this  case  it  was  held  that  the  relator 
was  not  entitled  to  copies  of  the  laws,  and  the  writ  of  mandamus  was  refused. 
In  the  Cfise  of  State  v.  Anderson,  5  Kan.  90,  an  injunction  was  prayed  for 
against  the  state  treasurer,  and  the  case  was  decided  upon  its  merits,  and  it 
was  held  that  upon  the  facts  the  plaintiff  was  not  entitled  to  the  injunction. 
In  the  case  of  Qraliam  v.  Horton,  6  Kan.  343,  an  injunction  was  allowed  in 
favor  of  Horton  and  against  the  state  treasurer.  •  In  the  case  of  State  v.  Tho- 
man,  10  Kan.  191,  a  peremptory  writ  of  ma^ndimus  was  allowed  against  the 
auditor.  The  case  of  Prouty  v.  Stover,  11  Kan.  235,  was  tried  upon  its  mer- 
its without  any  question  of  jurisdiction  being  raised,  and  the  writ  of  man- 
damus prayed  for  was  refused.  The  case  of  Martin  v.  Francis,  13  Kan.  220, 
was  decided  upon  its  merits  without  any  question  being  raised  with  respect 
to  the  jurisdiction  of  the  court,  and  the  writ  of  mandamus  prayed  for  was  re- 
fused. In  the  case  of  Francis  v.  Railroad  Co.,  19  Kan.  303,  an  injunction 
was  allowed  by  the  district  court  against  the  state  treasurer,  and  the  supreme 
court  heard  the  case  upon  its  merits,  without  reference  to  any  question  of  ju- 
risdiction, and  decided  that  upon  the  facts  of  the  case  the  railroad  company, 
which  was  the  plaintiff  below,  was  not  entitled  to  such  injunction.  In  the 
case  of  State  v.  Francis,  23  Kan.  495,  a  peremptory  writ  of  mandamus  was 
allowed  against  the  treasurer.  In  tlie  case  of  Crans  v.  Francis,  24  Kan.  750, 
mandamus  aLgHinst  tlie  treasurer  was  in  effect  sustained.  In  the  case  of  State 
V.  Francis,  26  Kan.  724,  injunction  against  the  state  treasurer  was  sustained. 
In  the  case  of  Railroad  Co,  v.  Howe,  32  Kan.  737,  5  Pac.  Eep.  397,  injunc- 
tion against  the  state  treasurer  was  also  sustained. 

It  would  seem  that  the  question  as  to  whether  the  courts  of  Kansas  may  con- 
trol any  of  the  acts  of  the  governor  or  not  is  still  an  open  one.  The  question, 
however,  whether  the  courts  of  Kansas  may  control  any  of  the  acts  of  the  other 
members  of  the  executive  department  or  not,  would  seem,  from  the  general 
practice  of  the  bench  and  bar,  and  from  the  actual  decisions  of  the  courts,  to 
have  been  settled  in  the  affirmative.  Of  course  this  general  practice  and  these 
decisions,  with  relation  to  the  other  members  of  the  executive  department,  do 
not  necessarily  control  with  reference  to  the  governor,  for  there  is  some  room, 
under  sections  1  and  3  of  article  1  of  the  constitution  above  quoted,  for  a  dis- 
tinction to  be  made  between  the  acts  of  the  governor  and  the  acts  of  the  other 
members  of  the  executive  department;  for  while  the  executive  department 
consists  of  the  governor,  lieutenant  governor,  secretary  of  state,  auditor,  treas- 
urer, attorney  general,  and  superintendent  of  public  instruction,  yet  the  gov- 
ernor is  the  supreme  head  thereof.  In  the  other  states  there  is  a  great  conflict 
of  authority  as  to  whether  any  of  the  acts  of  the  governor  may  be  subject  to 
judicial  control  or  not.  Upon  the  affirmative  of  this  question  the  following, 
among  other  cases,  are  cited:  Railroad  Co.  v.  Moore,  {Mandamus^)  36  Ala. 
371;  Middleton  v.  Low,  {Mandamus,)  30  Cal.  596;  Harpending  v.  Haight, 
(Mandamus, )  39  Cal.  189 ;  Governor  v.  Nelson^  (Mandamus,)  6  Ind.  496 ;  Baker 
V.  Kiik,  (Mandamus,)  33  Ind.  517;  Gray  v.  State,  {Mandamus,)  72Ind.  567; 
MaOruder  w.  Swann,  (Mandamus,)  25  Md.  173;  Oroome  v.  Qminn,  (Man- 
damus,) 43 Md.  572;  Chamberlain  v.  Sibley,  (Mandamus,)  4 Minn.  309,  (Gil. 
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228;)  Chunutsero  v.  Potts,  (Mandamus,)  2  Mon.  242;  Wall  v.  Blasdel,  (Man- 
damiLs,)  4  Nev.  241;  Gotten  v.  Ellis,  (Mandamus,)  7  Jones,  (N.  C.)  545; 
State  V.  Chase,  (Mandamus,)  5  Ohio  St.  528.  A  vast  number  of  cases  might 
be  cited  where  the  courts  have  held  that  the  official  acta  of  the  members  of  the 
executive  department  other  than  the  governor  may  be  controlled  by  judicial 
determination.  Upon  the  negative  of  the  above  question,  the  following  cases 
are  citetl:  Hawkins  v.  Qocernor,  (Mandamus,)  1  Ark.  570;  State  v.  Drew, 
(Mandamus,)  17  Fla.  67;  Low  v.  Towns,  (Mandamus,)  8  Ga.  360;  People  v. 
Bissell,  (Mandamus,)  19  111.  229;  People  v.  Yat&i,  (Mandamus,)  40111. 126; 
People  V.  Cullom,  (Mandamus,)  100111.  472;  State  v.  Warmoth,  (Manda- 
mtiff,)  22  La.  Ann.  1;  Dennet  v.  Governor,  (Mandamus,)  32  Me.  508;  People 
V.  Governor,  (Mandamus,)  29  Mich.  820;  Kice  v.  Austin^  (Mandamus,)  19 
Minn.  103,  (Gil.  74;)  Railroad  Co.\.  De  Graff,  (Mandamus,)  27  Minn.  1,  6 
?^.  W.  Rep.  341;  Railroad  Co.  v.  Lowry,  (Mandamus,)  61  Miss.  102;  State  v. 
Governor,  (Mandamus,)  39  Mo.  389;  State  v.  Governor,  (Mandamus,)  25  N. 
J.  Law,  331;  HartranfVs  Appeal,  (Contempt,)  85  Pa.  St.  483;  Maurany. 
iSmith,  (Mandamus,)  8  R.  I.  192;  Turnpike  Co.  v.  Brovm,  (Mandamus,)  8 
Baxt.  490. 

There  are  other  cases  cited  which  hold  that  none  of  the  acts  of  any  of  the 
officers  belonging  to  the  executive  department  can  be  controlled  by  the  courts, 
among  which  cases  are  the  following:  Peoples.  Hatch,  (Mandamus,)  33  111. 
9;  State  v.  Deslonde,  (Mandamus,)  27  La.  Ann.  71;  State  v.  Dike,  (ifanda- 
mus,)  20  Minn.  363,  (Gil.  314;)  State  v.  WhiUomh,  (Mandamus,)  28  Minn. 
50,  8  N.  W.  Rep.  902;  Secombe  v.  Kittelson,  (Injunction,)  29  Minn.  555,  12 
y.  W.  Rep.  519;  Railroad  Co.  v.  Randolph,  (Mandamus,)  24  Tex.  317;  Bled" 
soe  v.  Railroad  Co.,  (Mandamus,)  40  Tex.  537;  Railway  Co.  v.  Gross,  (Man- 
damus,)  47  Tex.  428;  Chalk  v.  Darden,  (Mandamus,)  Id.  438.  The  prin- 
cipal ground  upon  which  these  his t-ci ted  cases  were  decided  is  that  the  officers 
against  whom  the  court  was  asked  to  entertain  jurisdiction  were  members  of 
the  executive  department,  the  same  as  the  governor,  though  not  at  the  head 
as  he  is,  and  therefore  that  as  the  acts  of  the  governor,  in  their  opinion,  could 
not  be  controlled  by  the  courts  because  he  is  a  member  of  the  executive  de- 
partment, neither  can  the  acts  of  any  other  officer  of  the  executive  department 
be  so  controlled.  This  same  kind  of  reasoning,  however,  is  used  by  the  su- 
preme court  of  California  to  prove  that  the  acts  of  the  governor  in  some  in- 
stances may  be  controlled  by  the  courts.  Harpendlng  v.  Haight,  39  Cal.  189. 
In  this  case  it  is  said  in  substance  that  if  it  be  conceded  that  the  governor* 
because  he  is  the  chief  of  the  executive  department,  may  for  that  reason  be 
allowed  to  enjoy  an  absolute  immunity  from  all  judicial  process,  even  when 
his  duty  ia  the  given  instance  is  only  ministerial, and  in  a  case  where  a  citizen 
has  a  vested  right  to  have  such  duty  performed,  then  the  sameexemptfon  from 
judicial  process  may  be  set  up  by  any  one  of  the  other  officers  of  the  executive 
department.  But  it  is  held  in  that  case  that  the  other  members  of  the  execu- 
tive department  could  not  effectively  interpose  any  such  exemption,  and,  there- 
fore, that  the  governor  could  not.  It  would  therefore  seem  from  two  classes 
of  decisions  that  the  courts  must  hold,  either  that  the  courts  may  control  some 
of  the  official  acts  of  all  the  members  of  the  executive  department,  including 
the  governor,  or  that  they  can  not  coutrol  any  of  the  official  acts  of  any  on  e  of  such 
officers.  In  this  state  it  has  alreiidy  been  held  that  some  of  the  official  acts  of 
some  of  the  members  of  the  executive  department  may  be  controlled  by  the 
courts,  and  therefore,  if  the  above  reasoning  is  sound,  it  would  follow  that 
some  of  the  official  acts  of  the  governor  might  also  be  controlled  by  the  courts. 
It  would  be  proper  here  to  say  that  no  court  ever  attempts,  by  either  injunc- 
tion or  mandamus,  or  by  any  other  action  or  proceeding,  to  control  legislative, 
judicial,  executive,  or  political  discretion;  and  never  indeed  attempts  to  con- 
trol any  pure  legislative,  judicial,  or  executive  act  of  any  kind,  nor  pure  dis- 
cretion of  any  kind,  except  when  a  superior  court,  on  appeal,  reviews  a  decision 
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of  an  inferior  court;  and  courts  generally  do  not  interfere  by  injunction  or 
mandamus  where  another  plain  and  adequate  remedy  exists.  The  only  acts 
of  public  functionaries  which  the  courts  ever  attempt  to  control  by  either  in- 
junction or  mandamus f  are  such  acts  only  as  are  in  their  nature  strictly  min- 
isterial; and  a  ministerial  act  is  one  which  apublic  ofScer  or  agent  is  required 
to  perform  upon  a  given  state  of  facts,  in  a  prescribed  manner,  in  obedience 
to  the  mandate  of  legal  authority,  and  without  regard  to  his  own  judgment  or 
opinion  concerning  the  propriety  or  impropriety  of  the  act  to  be  performed. 
Hence  many  of  the  above-cited  cases,  wherein  it  is  said  that  the  acts  of  execu- 
tive oflScers  of  the  state  could  not,  in  the  particular  instance  under  considera- 
tion, be  controlled  .by  the  courts,  are  not  in  conflict  with  those  decisions  which 
hold  otherwise;  for  many  of  such  cases  were  decided  upon  the  theory  that  the 
court  was  asked  to  control  executive  or  political  action,  or  discretion  of  some 
kind.  If  we  should  deduct  all  the  cases  decided  upon  the  theoiy  that  the  court 
was  asked  to  control  executive,  political,  or  discretionary  action,  and  not  con- 
sider any  of  the  dictum  of  such  cases,  and  thereby  leave  only  such  cases  as 
necessarily  included  a  decision,  (not  dictum,)  and  decided  that  the  courts  could 
not  in  any  case  control  any  act  to  "be  performed  by  the  governor,  the  weight 
of  judicial  authority  would  probably  be  that  the  courts  may  control  any  mere 
ministerial  act  to  be  performed  by  the  governor. 

The  decisions  holding  that  the  courts  cannot  control  any  of  the  acts  of  the 
governor  are  based  upon  many  different  kinds  of  reasons.  Some  of  such  de- 
cisions, like  the  one  in  the  case  of  Hawkins  v.  Qovemort  1  Ark.  570,  and 
the  one  in  the  case  of  State  v.  Qovemor,  25  N.  J.  Law,  331,  are  based  upon 
the  theory  that  all  duties  imposed  upon  the  governor  by  the  constitution  are 
strictly  and  exclusively  executive  or  political,  and  not  ministerial,  and  there- 
fore that  the  courts  cannot  interfere  with  the  performance  or  non-perform- 
ance by  the  governor  of  such  duties.  There  are  other  decisions,  like  the 
one  in  the  case  of  Turnpike  Co,  v.  Broum,  8  Baxt.  490,  and  the  one  in  the 
case  of  State  v.  Drew,  17  Fla.  67,  which  extend  this  principle,  and  hold  that 
all  duties  imposed  upon  the  governor  by  eithsr  the  constitution  or  the  stat- 
utes must  necessarily  be  executive  or  political,  and  not  merely  ministerial, 
and  this  upon  the  theory  that  the  mere  act  of  conferring  duties  upon  the  gov- 
ernor, whatever  their  inherent  natures  or  essences  may  be,  renders  them  ex- 
ecutive or  political.  It  is  said  that,  when  they  are  conferred  upon  the  gov- 
ernor instead  of  upon  some  inferior  oflftcer,  they  are  so  conferred  because,  in 
the  opinion  of  the  law-making  power,  founded  presumptively  upon  sufficient 
reasons,  the  duties  themselves,  properly  and  peculiarly,  if  not  necessarily,  be- 
long to  the  executive  department,  and  that  they  are  conferred  upon  the  gov- 
ernor because  of  his  superior  judgment,  discretion,  sense  of  responsibility, 
and  fitness;  and  therefore  it  is  claimed  that  these  duties  must  necessarily  be 
executive  or  political,  and  not  merely  ministerial,  whatever  they  may  be  in 
their  inherent  and  essential  characteristics.  If  this  were  true  when  the  du- 
ties are  conferred  upon  the  chief  of  the  executive  department,  why  would  it 
not  also  be  true  when  such  duties  are  conferred  upon  any  other  member  of 
the  executive  department?  Is  not  any  particular  power  substantially  the 
same  wherever  it  may  be  placed?  Judicial  power  in  the  handsi  of  a  justice  of 
the  peace  is  substantially  the  same  as  it  is  when  placed  in  the  hands  of  a  supreme 
court.  It  may  be  admitted,  however,  that,  with  respect  to  some  duties,  and 
even  with  respect  to  some  ministerial  duties,  a  transformation  might  take 
place  if  such  duties  were  transferred  from  an  inferior  officer  and  placed  in 
the  hands  of  the  highest  executive  officer;  for  some  ministerial  duties  embody 
within  their  confines  slight  elements  of  judgment  and  discretion;  but  can 
this  be  true  with  respect  to  all  ministerial  duties?  Suppose  that  such  duties 
in  their  very  natures  and  essences  are  nothing  more  than  the  purest  of  min- 
isterial duties,  with  no  elements  of  judgment  or  discretion  in  them,  and  not 
in  any  manner  connected  with  any  legislative,  judicial,  or  executive duty»  and 
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are  such  duties  only  as  could  be  conferred  upon  any  other  citizen  of  the  state 
of  Knnaas ;  then  why  should  they  be  considered  as  being  traasformed  into 
executive  or  political  duties  by  being  conferred  upon  the  governor?  Would 
they  not  still  be  ministerial  duties?  The  conferring  of  pure,  ministerial  du- 
ties, like  the  above  mentioned,  upon  the  courts  or  the  judges  of  courts,  never 
transforms  them  into  judicial  duties;  and,  iilthough  mandamus  will  not  lie  to 
review  or  control  judicial  determination  or  discretion,  yet  it  will  lie  to  control 
any  pure  ministerial  act  of  the  courts  or  the  judges  thereof.  Dnffitt  v.  Crozierf 
30  Kan.  150,  1  Pac.  Hep.  69;  High,  Extr.  Kem.  §  230  et  seq.  Many  years 
ago  Chief  Justice  Marshaix,  in  the  case  of  Marbury  v.  Madison,  1  Granch, 
137,  said:  "It  is  not  by  the  office  of  the  person  to  whom  the  writ  is  directed, 
but  the  nature  of  the  thing  to  be  done,  that  the  propriety  or  Impropriety  of 
issuing  a  mandamus  is  to  be  determined."  And  such  is  the  rule  in  all  cases, 
unless  the  courts  are  required  to  make  an  exception  in  favor  of  the  governor. 
In  all  other  cases  it  is  not  the  rank  or  character  of  the  individual  officer,  but 
the  nature  of  the  thing  to  be  done,  which  governs.  No  other  officer  is  above 
the  law,  and  every  other  officer,  to  whatever  department  he  may  belong,  may 
be  compelled  to  perform  a  pure  ministerial  duty.  The  objection  oftenest 
urged  against  the  courts'  exercising  control  over  any  of  the  acts  of  the  gover« 
nor  is  that  the  three  departments  of  government,  the  legislative,  the  judicial, 
and  the  executive,  are  separate  and  distinct,  and  that  each  is  equal  to,  co- 
ordinate with,  and  wholly  independent  of  the  other.  Now  it  is  true,  with 
some  exceptions,  that  the  legislature  cannot  exercise  judicial  or  executive 
power*  that  the  courts  cannot  exercise  legislative  or  executive  power,  and 
that  the  executive  department  cannot  exercise  legislative  or  judicial  power; 
but  it  is  not  true  that  they  are  entirely  separate  from  each  other  or  indepen- 
dent of  each  other,  or  that  one  of  them  may  not  in  some  instances  control  one 
of  the  others.  The  most  of  the  jurisdiction  possessed  by  the  courts  depends 
entirely  upon  the  acts  of  the  legislature,  and  the  entire  procedure  of  the 
courts,  civil  and  criminal,  i^  prescribed  by  the  legislature.  Nearly  all  the 
duties  of  the  governor  are  imposed  upon  him  by  the  legislature.  The  legisla- 
ture may  also  impeach  the  governor  or  any  other  st^ite  or  judicial  officer  men- 
tioned in  the  constitution.  The  courts  may  construe  all  the  acts  of  the  legis- 
lature, whether  such  acts  have  been  signed  by  the  governor  or  not,  and  may 
determine  whether  they  are  in  contravention  of  the  constitution  or  not,  and, 
if  believed  to  be  in  contravention  of  the  constitution,  may  hold  them  void. . 
The  courts  may  also  determine  that  a  supposed  member  of  the  legislature  is 
not  a  member  at  all,  because  he  represents  no  district;  and  may  also  deter- 
mine that  the  legislature  cannot  consist  of  more  than  a  certain  number  of 
members.  Prouty  v.  Stover,  11  Kan.  235;  State  v.  Tomlinson,  20  Kan. 
692;  State  v.  Francis,  26  Kan.  724.  The  courts  may  also  pass  upon  the  va- 
lidity of  the  acts  of  the  governor.  State  v.  Ford  Co,,  12  Kan. 441.  It  is  also 
believed  that  the  courts  have  the  power  to  require  the  governor  to  attend  a 
trial  as  a  witness,  and,  if  so,  then  have  they  not  the  further  power  to  im- 
prison him  for  contempt  if  he  disobeys?  And,  if  so,  would  not  the  courts 
then  interefere  with  his  ability  to  perform  his  executive  duties?  In  such  a 
case  the  state  might  have  to  rely  upon  the  lieutenant  governor.  No  act  of 
the  legislature  can  become  a  law  unless  it  is  presented  to  the  governor  for  his 
signature  and  approval.  The  governor  may  also  convene  the  legislature 
whenever  he  chooses.  '  Also  the  legislature  and  the  courts  are  able  to  perform 
their  respective  duties  unmolested,  because  of  the  known  power  of  the  gov- 
ernor to  call  out  the  militia  to  aid  and  protect  them  in  doing  so,  if  necessary. 
It  will  be  seen  from  the  foregoing  that  the  different  departments  of  the  gov- 
ernment are  not  independent  of  each  other.  Xhe  power  last  mentioned,  how- 
ever, is  also  invoked  as  an  argument  against  the  courts'  attempting  to  con- 
trol any  act  or  acts  of  the  governor.  It  is  said  that,  if  the  governor  opposes 
the  order  or  judgment  of  the  court,  it  cannot  be  enforced;  for  it  is  said  that 
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he  has  the  entire  control  of  the  militia.  But  are  the  courts  to  anticipate  that 
the  governor  may  not  perform  his  duties?  Should  not  the  courts  rather  pre- 
sume that,  when  a  controversy  is  determined  by  the  courts, — the  only  tribu- 
nals authorized-  by  the  constitution  or  the  statutes  to  construe  the  laws,  and 
to  determine  controversies  by  way  of  judicial  determination, — tlie  governor, 
as  the  chief  executive  officer  of  the  state,  would  see  that  such  determination 
should  be  carried  into  full  effect.  Such  would  be  his  duty,  and  no  one  should 
suppose  that  he  would  fail  to  perform  his  duly,  when  his  duty  is  made  manifest 
by  a  judicial  determination  of  the  courts.  Ko  department  should  ever  cease 
to  perform  its  functions  for  fear  that  some  other  department  might  render  its 
acts  nugatory,  or  for  fear  that  its  acts  might  in  some  manner  afl^ect  the  con- 
duct or  status  of  some  other  department.  Each  department  ought  to  do  what 
is  right  within  its  own  sphere,  and  presume  that  the  other  departments  would 
do  the  same.  The  legislature  is  not  bound  to  refrain  from  passing  laws  af- 
fecting the  duties  of  the  executive  department,  whether  the  governor  approves 
them  or  not.  The  legislature  may  pass  laws  over  the  governor's  veto,  and 
this  for  the  government  of  the  executive  department,  and  the  legislature  is 
not  bound  to  anticipate  that  the  governor  might  refuse  to  enforce  such  laws. 
Each  department  should  scrupulously  perform  the  duties  peculiarly  intrusted 
to  its  own  department,  without  reference  to  how  the  same  might  affect  the 
other  departments.  Besides,  if  this  argument  from  the  governor's  control  of 
the  militia  were  carried  to  its  full  extent,  it  would  prevent  any  court  from  ever 
issuing  any  subpoena,  or  any  other  writ  or  process  to  the  governor,  or  from 
ever  arresting  him  or  ordering  his  arrest  for  any  assault  and  battery,  or  for 
anything  else,  because  the  governor  might  in  any  such  case  refuse  to  obey  the 
writ  or  the  order  of  the  court,  and  might  call  on  the  militia  to  assist  him  in 
his  resistance. 

Perhaps  we  should  say  something  further  with  respect  to  the  claim  that  the 
three  great  branches  of  the  government,  the  legislative,  the  judicial,  and  the 
executive,  are  co-equal  and  co-ordinate,  and  that  one  cannot  control  or  direct 
the  others.  This  may  be  true  to  some  extent,  and  yet,  as  we  have  already 
seen,  it  is  not  true  in  many  cases.  For  the  purpose  of  passing  laws  the  legis- 
lature is  supreme,  and  the  other  departments  must  obey.  For  the  puipose  of 
construing  the  laws,  and  of  determining  controversies,  the  courts  are  supreme, 
and  the  other  departments  must  obey.  And  for  the  purpose  of  ultimately 
enforcing  the  laws  the  executive  department  is  supreme,  and  the  other  de- 
partments must  obey.  But  the  executive  department  can  enforce  the  statu- 
tory laws  only  as  the  legislature  has  enacted  them,  and,  where  the  courts  have 
construed  the  laws,  (statutory  or  constitutional,)  in  the  determination  of  con- 
troversies, the  executive  department  can  enforce  them  only  as  thus  construed, 
and  is  bound  to  see  that  the  laws  as  thus  construed,  and  the  judgments  and 
orders  of  the  courts  rendered  or  made  in  the  determination  of  controversies, 
are  respected  and  obeyed.  And  will  not  the  executive  department  do  it? 
Will  it  refuse  in  any  instance?  It  will  thus  be  seen  that  while  each  of  the 
different  departments  of  the  government  is  superior  to  the  others  in  some 
respects,  yet  that  each  is  inferior  to  the  others  in  other  respects,  and  it  is 
always  difficult  to  compare  things  which  are  wholly  unlike  each  other,  or 
to  call  them  equal.  Each  department  in  its  own  sphere  is  supreme.  But 
each  outside  of  its  own  sphere  is  weak  and  must  obey.  It  will  be  readily  ad- 
mitted that  the  courts  cannot  control  any  executive  act  of  the  governor,  or 
any  executive  power  conferred  upon  him.  But  may  they  not  control  minis- 
terial power  wherever  placed?  Is  not  ministerial  power  always  inferior  to 
judicial  power,  and  subject  to  judicial  Control?  The  recipient  of  ministerial 
power  exercises  no  judgment^  no  discretion,  but  is  simply  bound  to  obey  the 
law  under  a  given  state  of  facts,  and  to  construe  this  law,  and  to  ascertain 
these  facts,  are  peculiarly  within  the  province  of  the  courts.  If  an  applicant 
for  relief  on  the  ground  of  the  refusal  to  exercise,  or  the  wrongful  exercise  of 


Digitized  by 


Google 


Kan.]     •  MABTIN  V.  INQHAM.  171 

ministerial  power  by  the  governor,  has  no  remedy  in  the  courts,  then  he  has 
no  remedy  at  all.  The  remedy  of  impeachment,  and  the  remedy  of  subsequent 
elections,  suggested  by  some  of  the  courts,  may  be  a  remedy  to  the  public  in 
general,  but  it  cannot  be  a  remedy  to  an  individual  sufferer,  for  injuries  or 
loss  in  person  or  to  his  property.  In  the  case  of  Marhury  v.  Madison,  1 
Cranch,  137,  Chief  Justice  Marshall  uses  the  following  language:  "  The  very 
essence  of  civil  liberty  certainly  consists  in  the  right  of  every  individual  to 
claim  the  protection  of  the  laws  whenever  he  receives  an  injury.  One  of  the 
first  duties  of  government  is  to  afford  that  protection."  And  further  on  in 
the  same  case,  page  61»  after  stating  that  the  courts  cannot  control  executive 
discretion,  the  great  chief  justice  uses  the  following  language:  "But  when 
the  legislature  proceeds  to  impose  on  that  officer  (the  secretary  of  state  of  the 
United  States)  other  duties;  when  he  is  directed  peremptorily  to  perform  cer- 
tain acts;  when  the  riglits  of  individuals  are  dependent  on  the  performance 
of  those  acts,— he  is,  so  far,  the  officer  of  the  law;  is  amenable  to  the  laws  for 
his  conduct;  and  cannot,  at  his  discretion,  sport  away  the  vested  rights  of 
otliers."  In  the  case  of  Railroad  Co,  v.  Moore,  36  Ala.  382,  the  following 
language  is  used:  "All  this  is  but  the  result  of  the  just  and  wholesome  prin- 
ciple that  no  public  functionary,  whatever  his  official  rank,  is  above  the  law, 
or  will  be  permitted  to  violate  its  express  command  with  impunity.  While, 
therefore,  it  is  true  that,  in  regard  to  many  of  the  duties  which  belong  to  his 
office,  the  governor  has,  from  the  very  nature  of  the  authority,  a  discretion 
which  the  courts  cannot  control,  yet,  in  reference  to  mere  ministerial  duties 
imposed  upon  him  by  statute,  wliich  might  have  been  devolved  on  another 
officer  If  the  legislature  had  seen  fit,  and  on  the  performance  of  which  some 
specific  private  right  depends,  he  may  be  made  amenable  to  the  compulsory 
process  of  the  proper  court  by  mandamits. "  In  the  case  of  Ferguson  v.  £Jarl 
ofKinnouUp  9  Clark  &  F.  290,  Lord  Brougham  used  the  following  language: 
"But  where  the  law  neither  confers  judicial  power,  nor  any  discretion  at  all, 
but  requires  certain  things  to  be  done,  everybody,  whatever  be  its  name,  and 
whatever  other  functions  of  a  judicial  or  of  a  discretionary  nature  it  may 
have,  is  bound  to  obey.'*  Of  course  we  should  always  presume  that  the  gov- 
ernor intends  to  do  his  duty,  but  he  may  be  mistaken  as  to  the  law,  or  he  may 
not  be  sufficiently  advised  as  to  the  facts  upon  which  the  applicant  for  relief 
founds  his  right  thereto,  and  there  is  no  way  prescribed  by  law  by  which  is- 
sues can  be  made  up  and  tried  before  the  governor,  as  issues  are  made  up  and 
tried  before  the  courts.  The  courts  are  created  for  the  express  purpose  of 
trying  controversies,  while  the  other  departments  and  ministerial  officers  are 
not.  It  is  also  claimed  that  if  the  courts  may  control  the  ministeritil  acts  of 
the  governor,  and  may  also  determine  which  are  ministerial  acts  and  which 
not,  then  that  the  courts  may  determine  everything,  and  obtain  complete  con- 
trol over  the  entire  executive  department,  including  the  governor.  It  must 
be  remembered,  however,  that  all  controversies  must  be  determined  some- 
where, and  that  the  courts  are  the  only  tribunals  created  by  the  constitution 
and  the  laws  for  the  special  purpose  of  construing  the  constitution  and  the 
laws,  and  of  determining  controversies  between  parties;  and  the  power  to  de- 
termine whether  a  given  power  is  a  purely  ministerial  power  or  not,  and 
whether  an  applicant  for  relief  in  any  particular  case  has  a  right  to  such  re- 
lief, under  the  law  creating  such  power,  or  not,  comes  peculiarly  within  the 
province  of  the  courts.  And  a  determination  in  such  a  case  is  purely  judicial, 
and  is  one  of  the  things  for  which  courts  were  created,  and  they  could  not  re- 
fuse their  aid  in  such  cases  without  so  far  wholly  abandoning  tlieir  duties, 
and  abdicating  their  jurisdiction.  As  to  the  question  whether  tlie  courts  may 
control  the  ministerial  acts  of  the  governor,  many  of  the  cases,  cited  for  the 
purpose  of  showing  that  they  cannot,  are  not  applicable,  for  no  such  question 
was  involved  in  the  facts  of  such  cases.  For  instance:  In  the  case  of  Rail- 
road Co,  V.  Lowry^  61  Miss.  102,  a  writ  of  mandamus  was  prayed  for  only  as 
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against  the  state  treasurer,  and  no  relief  of  any  kind  was  sought  as  against 
the  governor.  In  the  case  of  Low  v.  Touma,  8  Ga.  372,  the  following  lan- 
guage is  used:  "If,  as  has  already  been  remarked,  it  was  competent  for  the 
legislature  to  impose  this  ministerial  duty,  of  issuing  a  commission  to  a  clerk, 
on  the  executive  officer  of  the  government,  wholly  independent  of,  and  in  ad- 
dition to  the  other  functions  devolved  upon,  that  officer  by  the  constitution, 
why  may  he  not,  when  the  performance  of  this  ministerial  act,  so  required  by 
law,  is  essential  to  the  completion  and  enjoyment  of  individual  rights,  be  con* 
sidered,  quoad  hoc,  not  as  an  executive,  but  as  a  merely  ministerial  officer, 
and  therefore  liable  to  be  directed  and  compelled  to  perform  the  act  by  man- 
damv^f  Viewed  as  strictly  a  legal  question,  we  cannot  offer  any  sati3factory 
reason  why  he  should  not,  according  to  the' general  principles  of  the  law.*' 
The  writ  of  mandamus  asked  for  in  that  case  was  refused  because  of  the  want 
of  the  necessary  facts  to  entitle  the  relator  to  it.  In  the  case  of  Sutherland 
V.  Governor,  29  Mich.  320,  322,  324,  an  application  was  made  for  a  writ  of 
mandamus  to  compel  the  governor  to  issue  a  certain  certificate  when  he  should 
be  satisfied  that  certain  work  had  been  done  in  conformity  with  the  law.  In 
that  case  the  following  language  is  used  in  the  opinion  of  the  court:  "If  we 
concede  that  cases  may  be  pointed  out  in  which  it  is  manifest  that  the  gov- 
ernor is  left  to  no  discretion,  the  present  is  certainly  not  among  them,  for 
here,  by  the  law,  he  is  required  to  judge  on  a  pereonal  inspection  of  the  work, 
and  must  give  his  certificate  on  his  own  judgment,  and  not  on  that  of  any 
other  person,  officer,  or  department."  In  the  case  of  HartranfVs  Appeal, 
85  Pa.  St.  433,  it  was  sought  to  compel  the  governor  to  disclose  state  secrets 
belonging  only  to  the  political  department  of  the  government.  In  the  case 
of  State  V.  Governor,  25  N.  J.  Law,  331,  343,  844,  348,  a  writ  of  mandamus 
was  asked  for  to  compel  the  governor  to  issue  a  commission  to  the  relator, 
biit  there  was  no  showing  made  that  the  relator  had  ever  demanded  such  com- 
mission, or  that  thegoveiTior  had  ever  refused  the  same,  and  the  court  held 
"that  the  applicant,  upon  the  facts  disclosed,  is  not  entitled  to  the  relief  sought 
for,"  and  also  held  that  the  court  was  "asked  to  direct  the  commission  to  be 
issued  indirect  conflict  with  the  plain  requirements  of  the  act,"  which,  of 
course,  could  not  be  done.  In  the  case  of  Mauran  v.  Smith,  8  K.  1. 192, 2122, 
it  was  rightly  held  that  whether  the  court  had  jurisdiction  over  any  act  of  the 
governor  or  not,  still  that,  upon  the  facts  of  that  case,  the  relator  was  not  en- 
titled to  the  relief  sought.  These  cases  are  given  merely  as  illustrations  of 
the  inapplicability  of  many  of  the  cases  cited  to  show  that  the  courts  have  no 
jurisdiction  to  control  a  miiiinsterial  act  to  be  performed  by  the  g-overnor. 
On  the  other  side,  what  is  said  in  the  case  of  Chamberlain  v.  Sibley,  4  Minn. 
309,  (Gil.  228,)  as  to  the  power  of  the  courts  to  control  ministerial  acts  of  the 
governor,  is  only  dictum.  Upon  the  whole,  however,  if  all  the  cases  cited, 
except  such  as  necessarily  included  the  question  whether  the  courts  may  in 
any  case  control  the  ministerial  acts  of  the  governor,  be  excluded,  and  if  only 
such  cases  as  include  the  above  question  be  considered,  then  not  only  reason, 
but  the  weight  of  authority,  we  think,  will  be  found  in  favor  of  the  affirma- 
tive of  the  question.  And  certainly,  as  to  all  the  executive  officers,  except  the 
governor,  the  great  weight  of  authority,  state  and  federal,  is  in  favor  of  the 
theory  that  ministerial  acts  to  be  performed  by  an  executive  officer  may  be 
controlled  by  the  judiciary.  If  we  are  correct  in  our  conclusions,  then  we 
have  jurisdiction  to  hear  and  determine  the  present  case  upon  its  merits.  We 
have  jurisdiction  to  determine  whether  the  acts  of  the  governor  sought  to  be 
controlled  in  the  present  instance  are  ministerial  acts,  or  acts  of  some  othei 
kind  or  character,  and  we  have  jurisdiction  to  determine  whether  the  facts  of 
the  present  case  authorize  the  relief  sought. 

We  are  really,  however,  considering  two  cases.  The  first  presents  to  us 
the  question  whether  the  judge  of  the  district  court  at  chambers  erred  or  not 
in  granting  a  preliminary  or  temporary  injunction,  an  injunction  pendentelite. 
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The  other  ease  is  mandamus,  brought  originally  in  this  court,  and  it  is  sub- 
mitted to  us  upon  a  motion  to  quash  the  alternative  writ,  and  the  question 
presented  is  whether  the  alternative  writ  states  facts  suliicient  to  constitute  a 
cause  of  action  in  mandamus,  and  within  the  jurisdiction  of  this  court.  It 
will  therefore  be  seen  that,  aftei^  dejCiding  that  we  have  jurisdiction  of  such 
cases,  any  further  decision  in  either  case  will  only  be  a  decision  of  a  prelimi* 
nary  or  interlocutory  character.  After  deciding  that  we  have  jurisdiction, 
then  the  remaining  questions  to  be  determined  are  whether  the  acts  of  the 
governor,  in  the  organization  of  new  counties,  are  ministerial  or  not,  and 
whether  the  facts  stated  in  either  cnse  are  sufficient  to  authorize  the  relief 
sought.  In  the  case  of  State  v.  Commissioners,  12  Kan.  441, 445,  decided  at 
the  January  term  of  this  court  in  1874,  it  was  held  that  the  acts  of  the  gov- 
ernor in  the  organization  of  new  counties,  under  the  statutes  as  they  then  ex- 
isted, were  ministerial.  Since  that  time  the  statutes  have  been  materially 
changed  in  several  particulars.  The  following  provisions  are  new,  and  they 
are  now  in  force:  **Sec  3.  That  whenever  the  governor  may  have  any  rea- 
son to  believe  that  said  memorial,  affidavits  in  the  census  enumeration  or  pe- 
tition, or  any  of  the  proceedings  required  in  section  one  of  this  act,  are  incor- 
rect, fraudulent,  or  untrue,  he  is  authorized  and  required  to  delay  or  refuse  to 
issue  his  proclamation,  and  to  institute  an  investigation  by  sending  three  dis- 
interested householders  of  this  state  into  such  unorganized  County,  to  ascer- 
tain the  truth  or  falsity  of  such  petition,  memorial,  census,  or  affidavits,  and 
to  order  the  attorney  general  to  commence  proceedings  in  the  name  of  the  state 
agsiinst  any  pei^on  or  persons  who  may  be* guilty  of  violating  any  of  the  pro- 
visions of  this  act,  or  of  any  and  all  persons  who  may  conspire  together  to 
fraudulently  organize  any  county  under  this  act.''  Laws  1876,  c.  63,  §  3; 
Gomp.  Laws  1885,  par.  1402.  *'The  census  taker  shall  register  upon  said  du- 
plicate schedules,  opposite  the  name  of  each  legal  voter,  his  election  for  tem- 
porary location  of  county-seat,  which  shall  be  taken  by  the  governor  as  the 
definite  expression  of  said  voter,  unless  there  shall  be  evidence  before  him 
that  said  list  has  been  tampered  with  and  changed."  Laws  1887,  c.  128,  § 
1.  Kow,  while  many  of  the  duties  imposed  upon  the  governors  In  the  organ- 
ization of  new  counties,  and  possibly  all  of  them  except  certain  ones  prescribed 
by  the  new  provisions  above  quoted,  are  still  ministerial,  yet  some  of  those 
duties  prescribed  by  these  new  provisions  are  certainly  not  ministerial.  Some 
of  them  relate  to  the  investigation  of  supposed  frauds,  and  precisely  that  kind 
of  frauds  which  we  are  now  asked  to  investigate  in  the  injunction  case,  and, 
clearly,  such  duties  are  not  ministerial.  Hence,  as  some  of  the  duties  imposed 
upon  the  governor  in  the  organisation  of  new  counties  are  ministerial,  and 
some  of  them  not,  and,  as  the  courts  will  not  by  mandamus  or  injunction  con- 
trol any  of  the  acts  of  officers  except  such  as  are  purely  ministerial,  and  will 
not  control  even  those  when  any  other  plain  and  adequate  remedy  exists,  it 
follows  that  it  must  be  shown  clearly  and  conclusively  in  the  particular  case, 
that  the  acts  of  the  governor  sought  to  be  controlled  are  not  only  pure  minis- 
terial acts,  but  also  that  no  other  phiin  and  adequate  remedy  exists.  Also,  as 
we  have  already  stated,  all  presumptions  are  in  favor  of  the  good  faith  and 
honesty  of  the  governor.  It  will  not  only  be  presumed  that  he  has  in  the  past 
performed  honestly  and  faithfully  all  his  duties,  but  it  will  also  be  presumed 
that  he  will  in  the  future  honestly  and  faithfully  perform  the  same;  and  these 
presumptions  will  continue  until  it  is  clearly,  conclusively,  and  affirmatively 
shown  otherwise;  and,  in  favor  of  the  chief  executive  officer  of  the  state, 
these  presumptions  should  be  considered  as  of  the  strongest  character;  indeed, 
much  stronger  than  any  kindred  presumptions  in  favor  of  inferior  officers. 
These  new  provisions  will  not  only  affect  the  action  of  the  governor  in  many 
cases,  but  may  also  affect  the  action  of  the  courts  in  particular  cases.  When- 
ever, in  the  organization  of  new  counties,  the  governor  delays  to  act  upon  the 
return  or  report  of  the  census  taker,  it  must  be  presumed  that  some  complaint 
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or  notice  of  fraud  or  illegality  has  been  brought  to  the  attention  of  the  gov- 
ernor, and  that  he  delays  action  for  the  purpose  that  an  investigation  maybe 
had;  and  the  courts  sliould  not,  by  mandamus  or  otherwise,  require  the  gov- 
ernor to  act  until  it  is  affirmatively  alleged  and  shown  that  no  sufficient  rea- 
son exists  for  such  delay.  No  allegation  of  this  kind  is  to  be  found  in  the  al- 
ternative writ  of  mandamus  in  the  present  mandamus  case,  and  hence  the 
alternative  writ  is  defective  and  insufficient.  Also,  wiien  the  governor  is 
about  to  act  upon  the  return  or  report  of  the  census  taker,  it  must  be  presumed 
that  no  complaint  or  notice  of  fraud,  or  other  illegality  worthy  of  attention, 
has  been  brought  to  theattention  of  thegovernor;  and  before  the  courts  should 
attempt  to  restrain  the  governor  from  acting  upon  such  return  or  report  it 
should  be  affirmatively  alleged  and  shown  that  a  complaint  of  fraud,  or  other 
illegality  worthy  of  notice,  had  been  actually  brought  to  the  attention  of  the 
governor,  and  that  he  then  disregarded  and  ignored  such  complaint.  Also, 
as  a  general  rule,  all  persons  in  cases  of  fraud,  or  other  illegality,  in  the  or- 
ganization of  new  counties,  have  a  plain  and  adequate  remedy  by  resorting  to 
the  investigation  provided  for  in  said  section  3,  above  quoted.  If  complaints 
of  fraud  or  illegality  have  been  made,  an  investigation  may  be  had  at  once 
under  that  section,  and,  in  the  investigation  that  ensues,  all  parties  have  a 
plain  and  adequate  remedy.  In  the  present  mandamus  case  no  allegation  is 
made  that  no  complaints  of  fraud  or  illegality  were  brought  to  the  attention 
of  the  governor,  or  that  the  governor  is  not  delaying  for  the  purpose  that  an 
investigation  may  be  had;  hence,  for  this  rejison,  the  alternative  writ  is  insuf- 
ficient. In  the  injunction  case  no  allegation  is  made  that  any  fraud  or  illegal- 
ity or  even  irregularity  of  any  kind  has  ever  been  brought  to  the  attention  of 
the  governor,  or  that  he  would  fail  to  regard  the  same  if  it  were  brought  to 
his  attention;  hence  the  petition  for  the  injunction  is  insufficient  for  that  rea- 
son. If  the  fraud,  and  other  irregularities,  alleged  in  the  petition  in  the  in- 
junction case,  had  been  brought  to  the  attention  of  thegovernor,  and  he  asked 
to  inaugurate  an  investigation  of  the  same  under  said  section  8,  he  would  un- 
doubtedly have  done  so.  At  least,  it  must  be  so  presumed  in  the  absence  of 
allegations  and  proof  to  the  contrary.  Before  parties  can  resort  to  the  courts 
for  a  mandamus  or  an  injunction,  they  must  exhaust  their  other  remedies, 
provided  their  other  remedies  are  plain  and  adequate.  This  the  plaintiffs,  in 
the  two  cases  which  we  are  now  considering,  have  failed  to  do.  They  have 
wholly  ignored  a  plain  and  adequate  remedy. 

The  motion  to  quash  the  alternative  writ  of  mandamus  will  be  sustained, 
and  the  order  of  the  judge  of  the  court  below,  granting  a  temporary  injunc- 
tion, will  be  reversed. 

All  the  justices  concurring. 


(38  Kao.  501) 

Patten  et  al,  v.  Florence  et  ah 
(Supreme  Court  of  Kansas.    February  18, 1888.) 

1,  Electtoks — Canvassing  Board — ^Duties. 

It  is  the  duty  of  the  county  clerk  and  board  of  county  commissioners,  when  con- 
vened to  determine  the  result  of  an  election,  to  canvass  all  the  poU-books  of  such 
election  returned  to  the  oifice  of  the  county  clerk. 

2.  Same— DuTT  to  Ascertain  Genuineness  of  Poll-Books. 

It  is  the  duty  of  the  clerk  and  county  commissioners  to  satisfy  themselves  that  the 
poll-books  returned  are  genuine ;  and  when  the  only  irregularity  in  returning  them 
IS  that  they  were  brought  to  the  clerk's  office  in  a  sealed  envelope,  with  the  Dallots 
cast  at  the  election,  which  was  indorsed  as  containing  all  the  ballots  cast,  they 
ought  to  receive  other  evidence  than  such  Indorsement  that  the  poll-books  are  in  the 
envelope,  and  should  open  it,  take  out  the  poll-books,  and  canvass  the  returns  as 
shown  by  them. 
(^llaJms  by  Holt,  C.) 

Commissioners'  decision.    Original  proceeding  in  mandamus 
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At  the  general  election  of  November  8,  1887,  the  plaintiffs.  Patten  and  Mc- 
Cord,  were  candidates,  respectively,  for  treasurer  and  county  clerk  of  Kiowa 
county,  Kansas.  At  that  election  Addison  Watson  was  the  opposing  candi- 
date for  treasurer,  and  J.  H.  Morrison  for  county  clerk,  of  said  county.  The 
defendants  were  county  clerk  and  county  commissioners,  at  that  time,  of  said 
county.  They  met  as  a  canvassing  board  on  the  11th  of  November,  1887,  to 
canvass  the  votes  cast  at  said  election,  and  canvassed  the  votes  cast  In  eight 
of  the  ten  municipal  townships  in  said  county,  but  neglected  and  refused  to 
canvass  the  votes  cast  in  Beeder  and  Lincoln,  the  other  two  townships.  The 
canvass  of  the  votes  of  the  eight  townships  showed  that  H.  H.  Patten  re- 
ceived 707  voles  for  county  treasurer,  and  A.  Watson  652;  and  for  county 
clerk  McGord  received  678  votes,  and  J.  H.  Morrison  686  votes.  The  com- 
missioners declared  Patten  elected  county  treasurer,  and  Morrison  county 
'Clerk.  The  vote  of  the  two  townships  of  Reeder  and  Lincoln  would  not  have 
changed  the  result  for  treasurer,  only  to  increase  the  majority  for  Patten.  If 
the  votes  of  these  townships  had  been  canvassed,  McGord  would  have  received 
in  the  aggregate  in  the  county  745,  and  J.  H.  Morrison  730,  votes;  thus  re- 
versing, so  far  as  the  ofiice  of  county  clerk  was  concerned,  the  result  as  de- 
termined by  the  county  commissioners.  The  county  clerk  and  the  two  county 
commissioners  gave  as  their  le^son  for  not  canvassing  the  votes  of  Beeder  and 
Lincoln  townships  that  they  did  not  have  before  them  proper  and  sufficient 
returns  of  the  election  held  in  those  townships.  Upon  the  day  following  the 
general  election,  the  proper  officers  of  the  respectfve  townships  of  Beeder  and 
Lincoln  brought  In  the  returns  of  their  townships,  the  poll-books  and  the  bal- 
lots, inclosed  in  a  single  package,  and  upon  the  back  of  each  package  was  an 
indorsement  showing  that  it  inclosed  ail  the  ballots  received  at  the  election 
held  in  the  respective  townships.  It  was  established  that  the  county  clerk 
and  both  of  the  county  commissioners  had  actual  knowledge  that  these  pack- 
ages inclosed  the  poll-books  of  the  respective  townships,  as  well  as  all  the  bal- 
lots received  at  the  election.  It  is  further  claimed  that  McCord  was  not  at  the 
time  of  the  election  an  elector  .of  Kiowa  county;  and  testimony  is  offered 
which  develops  about  this  state  of  facts:  McCord  first  came  to  Kiowa  county 
in  the  autumn  of  1884,  and  remained  there  until  the  19th  of  May,  1887.  Then 
he,  with  his  wife  and  child,  being  all  the  family  he  had,  went  to  Arkansas, 
returning  on  the  18th  day  of  June  following,  and  has  ever  since  resided  in 
the  county.  His  household  goods  remained  at  his  residence  on  his  farm  in 
Kiowa  county.  He  had  sold  his  cattle  and  mules  before  leaving  for  Arkansas. 
There  was  some  testimony  tending  to  show  that  he  said  he  left  Kiowa  to  make 
his  home  in  Arkansas  with  his  wife's  father.  He  denied  it,  and  stated  that 
he  simply  went  there  on  a  visit,  with  no  intention  of  abandoning  his  residence 
in  Kansas.  Plaintiffs  brought  this  action  to  compel  the  board  to  canvass  the 
votes  cast.  J.  D.  Shephard ,  1  n  obedience  to  the  ai  ternati  ve  writ  of  mandamus, 
appeared  on  the  17th  day  of  December,  1887,  at  Greensburg,  the  county-seat 
of  Kiowa  county,  at  the  office  of  the  county  clerk,  to  canvass  the  votes  cast  at 
the  general  election  in  the  two  townships  in  question;  but  the  county  clerk, 
and  FuUerton,  the  other  county  commissioner,  failed  to  appear,  and  no  can- 
vass was  made. 

JI.  H.  Patten  and  8,  i.  Bullard,  for  plaintiffs.  Johnson,  Martin  &  Keeler 
and  Geo.  P.  Rush,  for  defendants. 

Holt,  C,  (after  stating  th£  facts  as  above,)  It  is  urged  that  the  county  derk 
is  not  a  member  of  the  board  of  canvassers,  and  for  that  reason  the  writ  prayed 
for  should  not  issue  against  him.  It  is  also  contended,  because  the  election 
returns  were  not  placed  before  the  county  commissioners  by  the  county  clerk, 
they  have  never  had  an  opportunity  to  canvass  them,  and  therefore  have  never 
refused  or  neglected  to  peilorm  their  duty  required  of  them  by  law.  Keithei 
of  these  claims  are  tenable.    The  county  clerk  has  his  duty  plainly  prescribed 
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by  law,  and  he  cannot  evade  it  by  stating  that  he  is  not  one  of  the  board  of 
canvassers;  nor  can  the  county  commsssioners  excuse  themselves  from  the 
discbarge  of  the  functions  of  their  office  by  showing  that  the  county  clerk  did 
not  tirst  take  from  his  files  and  open  and  bring  the  returns  before  them.  Oar 
statute  provides  that  the  county  clerk  and  the  commissioners  of  the  county 
shall  meet  at  the  office  of  the  county  clerk,  and  shall  proceed  to  open  the  sev- 
eral returns  which  shall  have  been  made  to  that  office.  The  county  clerk  and 
the  county  commissioners  knew,  as  a  matter  of  fact,  that  the  poU^books  of 
both  lieeder  and  Lincoln  townships  were  in  the  county  clerk's  office.  There 
was  no  question  of  their  accuracy;  no  doubt  of  their  authenticity.  They  were 
put  under  cover,  sealed,  and  properly  brought  there,  except  they  were  inclosed 
in  an  envelope  or  package  with  the  ballots.  This  was  the  irregularity;  *'only 
this,  and  nothing  more."  The  defendants  say,  however,  they  had  no  compe- 
tent evidence  to  show  that  the  poll-books  were  inclosed  in  such  packages,  as* 
they  were  indorsed  simply  as  containing  all  the  ballots  cast  at  the  election  in 
the  respective  townships  from  whence  they  came,  and  contend  that  they  were 
not  authorized  to  hear  oral  evidence,  receive  affidavits,  or  otherwise  assume 
judicial  powers  to  determine  the  contents  of  said  packages.  Of  course,  the 
board  of  canvassei-s  are  ministerial  officers,  with  limited  powers;  but  then 
they  may  satisfy  themselves  whether  the  returns  in  the  office  of  the  clerk  are 
genuine  or  not,  and  can  do  so  by  evidence  other  than  the  indorsements  upon 
the  sealed  packages  before  them.  In  this  instance,  a  part  of  the  judges  of 
election  of  Lincoln  and  Reeder  townships  were  before  them,  and  they  were 
certainly  competent  to  testify  that  the  packages  indorsed  as  containing  the 
ballots  contained  the  poll-books  also.  They  could  have  opened  the  packages, 
and  found  the  poll-books  at  once;  but  the  defendants  say  that  they  were  for- 
bidden by  section  8,  c.  36,  Comp.  Laws  1879.  to  open  the  envelopes  con- 
taining the  ballots.  The  portion  of  said  section  to  which  they  refer  is  as  fol- 
lows: *'The  ballots,  after  being  counted,  shall  be  sealed  up  in  a  packiige,  and 
be  delivered  to  the  county  clerk,  who  shall  deposit  them  in  his  office,  where 
they  shall  be  safely  kept  for  twelve  months  ^  and  the  county  clerk  shall  not  al- 
low the  same  to  be  inspected,  unless  in  case  of  contested  elections,  or  unless 
the  same  become  necessary  to  be  used  In  evidence,  and  then  only  on  the  order 
of  the  proper  court. "  The  good  faith  of  the  contention  of  the  defendant  Flor- 
ence would  be  more  apparent  to  this  court  if  his  objections  had  been  made  as 
suggestions  to  the  officers  bringing  the  envelopes  to  him  at  that  time,  rather 
than  waiting  until  the  day  for  canvassing  the  vote.  The  defendants  claim  to 
be  very  particular  in  the  observance  of  the  strict  letter  of  section  8,  even  at 
the  expense  of  loosing  sight  of  the  real  object  and  purpose  of  the  election  law. 
They  seemed  to  be  solicitous  and  tenacious  of  the  technical  exactions  of  the 
statute,  but  ^asily  and  readily  omitted  the  weightier  matters  of  the  law.  It 
appears  almost  redundancy  to  call  attention  to  the  oft-repeated  and  well-known 
truth  that  it  is  of  the  utmost  importance  that  all  votes  cast  shall  be  honestly 
counted,  and  the  result  determined  from  all  the  returns.  It  is  the  object  and 
aim  of  all  the  provisions  concerning  the  returning  and  canvassing  the  poll- 
books,  tally-sheets,  and  ballots  to  determine  who  has  received  the  highest  num- 
ber of  votes  cast.  Section  29  provides :  "  *  *  *  Whenever  it  shall  satis- 
factorily appear  that  any  person  has  received  the  highest  number  of  votes  for 
any  office,  such  person  shall  receive  the  certificate  of  election,  notwithstand- 
ing the  provisions  of  law  may  not  have  been  fully  complied  with  in  noticing 
and  conducting  the  election,  so  that  the  real  will  of  the  people  may  not  be  de- 
feated by  any  informality  of  any  officer."  It  seems  to  us  like  trifling  with  the 
provisions  of  this  section  to  interpose  the  defendants*  construction  of  section 
8,  in  order  to  declare  one  elected  who  did  not  apparently  receive  the  highest 
number  of  votes.  We  are  pleased  to  know  and  gratified  to  declare  that  the 
law  has  a  broader  and  fairer  construction  than  that  given  it  by  the  defend- 
ant<\.    If  it  were  j)OBsible  to  give  it  the  narrow  interpretation  contended  for. 
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we  should  be  constrained  to  say  that  the  law  should  be  ''not  of  the  letter,  but 
of  the  spirit;  for  the  letter  killetb,  but  the  spirit  giveth  life."  But  does  sec- 
tion 8,  fairly  construed,  preveot,  in  a  case  like  the  one  we  are  now  consider- 
ing, the  opening  of  the  envelopes  oontaining  the  ballots,  sealed,  and  sent  to 
the  county  clerk  by  the  judges  of  election?  It  provides,  merely,  that  they 
shall  be  safely  kept;  not  with  unbroken  seals,  necessarily,  but  kept  so  that 
.  their  identity  may  be  proven  easily.  Boref/  v.  Lynn,  31  Kan.  758, 3  Pac.  Rep. 
557.  It  further  provides  that  the  county  clerk  shall  not  allow  them  to  be  in- 
spected. We  do  not  think  there  would  have  been  an  inspection  of  the  ballots 
as  contemplated  by  law — a  careful  and  critical  examination,  that  would  have 
detected  anything  wrong,  with  them,  if  any  wrong  existed — by  merely  openir)g 
the  envelopes,  taking  therefrom  the  poll-books,  and  again  sealing  the  ballots 
in  the  same  envelope,  openly,  in  the  light  of  day,  in  the  presence  of  all  the 
members  of  the  board,  and  the  judges  of  the  townships  in  question,  and  other 
citizens  who  were  standing  by.  We  do  not  care  to  pursue  this  mutter  further. 
The  county  clerk  and  county  commissioners  refused  to  perform  their  plain 
duty. 

We  believe  the  plaintiff  McCord  was  an  elector  of  Kiowa  county  at  the  date 
of  the  election,  his  residence  dating  from  the  autumn  of  1884.  We  would 
recommend  that  a  peremptory  writ  of  maTidamue  be  awarded,  at  the  cost  of 
defendants  Florence  and  PuUerton. 

By  the  Cot^RT.    It  is  so  oi-dered;  all  the  justices  concurring. 

(38  Kan.  578) 

State  ex  rel.  Atwood,  Co,  Atty.,  t?.  Hunter. 
{Supreme  Court  of  Kansas^    February  11, 1888.) 

1.  Ck>178TITCnONJLL  La.W— DeLEQATION  OF  LEOISLATrVB  PoWER— MetROPOUTAK  POLICE 

Act. 

The  metropolitan  police  act  (chapter  100.  Laws  1887,)  which  provides  that  the  ex- 
ecutive council  shall  appoint  a  board  of  police  commissioners,  is  not  for  that  reason 
invalid,  nor  does  it  contravene  the  constitution  by  delegating  legislative  power  to 
the  executive  oounciLi 

2.  Samb--8peciai«  Legislation. 

Keither  is  the  act  for  that  reason  obnoxious  to  the  constitutional  limitation  forbid- 
ding special  legislation. 
8.  States  and  State  Officers— Executive  Council— Appointment  of  Police  Board 
—Petition. 

Under  section  1  of  the  act,  the  executive  oouncil  is  required  to  appoint  a  hoard 
of  police  commissioners  for  any  city  of  the  first  class  in  the  state  whenever  200  h<ma 
fide  householders  of  such  city,  having  the  qualifications  of  electors,  petition  there- 
for.* 
(Syllaiyus  hy  the  Court) 

Original  proceeding  in  quo  warranto^ 

^  A  law  of  a  state  conferring  authority  ui>on  a  municipality  to  be  exercised  at  its  dis- 
cretion, is  not  a  delegation  of  legislative  power,  CHty  v.  Hillis,  (Iowa,)  8  N.  W.  Rep.  088 ; 
nor  a  law  left  to  the  vote  of  the  city  to  determine  whether  its  provision  should  go  into 
effect,  State  v.  District  Ck)urt,  (Minn.)  22-  N.  W.  Rep.  625;  nor  an  act  which  provides 
that  any  county  or  town  or  city  of  a  certain  class  may  by  a  majority  vote  put  such  county, 
city,  or  town  under  its  operation.    State  v.  Pond,  (Mo.)  6  8.  W.  Kep.  460. 

*The  classification  of  cities  into  classes  on  the  basis  of  population,  and  the  passage  of 
laws  applicable  thereto,  are  not  void  as  local  or  special  legislation.  State  v.  Graham, 
(Neb.)  19  N.  W.  Rep.  470.  For  a  definition  of  a  special  act,  see  City  v.  GiUett,  (Kan.)  4 
Pac.  Rep.  800.  The  fact  that  a  law  may  be  accepted  in  one  county,  and  not  in  another, 
and  in  consequence  of  this  a  person  might  be  punished  in  one  county,  and  not  in  another, 
does  not  invalidate  It.  State  v.  Pond,  (Mo.)  6  S.  W.  Rep.  469;  Marmet  v.  State,  (Ohio,) 
12  N.  E.  Rep.  468.  A  law  operating  throughout  a  state  upon  all  persons  and  localities 
of  a  class,  or  who  are  brought  within  the  relations  and  circumstances  provided  for,  is 
is  not  objectionable  as  wanting  uniformity  of  operation.    State  y.  Borka,  (Neb.)  80  N. 

v.lTp.no.S— 12 
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This  is  an  original  action  in  the  nature  of  quo  warranto^  brought  in  the 
name  of  the  state  by  the  county  attorney  of  Leavenworth  county,  to  remove 
J.  H.  Hunter  from  the  ofSce  of  police  judge  of  the  city  of  Leavenworth.  The 
petitition  alleges  that  Leavenworth  is  a  city  of  the  first  class,  and  that  on  or 
about  the  1st  day  of  April,  1887,  J.  H.  Hunter  unlawfully  usurped  and  in- 
truded himself  into  the  office  of  pohce  judge  of  that  city,  and  ever  since  that 
time  has  unlawfully  held  and  exercised  the  duties  of  the  office,  without  any 
legal  or  constitutional  right  so  to  do;  and  it  closes  with  a  prayer  that^he  be 
ousted  therefrom.  The  defendant  filed  the  following  answer:  "And  now 
comes  the  defendant,  J.  H.  Hunter,  and  for  his  answer  to  the  petition  herein 
says  that  he  admits  that  J.  H.  At  wood  is  the  county  attorney  of  said  county 
of  Leavenworth ;  that  the  city  of  Leavenworth  is  a  city  of  the  first  class,  as 
alleged  in  said  petition;  and  that  the  office  of  police  judge  of  said  city  was  an 
office  existing  by  virtue  of  general  laws  of  the  state  of  Kansas  applicable  to 
cities  of  the  first  class.  Defendant  further  avers,  in  pursuance  of  an  act  of 
the  legislature  of  the  state  of  Kansas  entitled  'An  act  providing  for  the  police 
government  of  cities  of  the  first  class  through  a  board  of  police  commissioners 
appointed  by  the  executive  council;  also  for  a  similar  government  for  cities 
of  the  second  class,  in  certain  contingencies,*  approved  March  11,  1887,  the 
executive  council  of  this  state  duly  appointed  a  board  of  police  commissioners 
for  the  city  of  Leavenworth,  consisting  of  three  members,  who  thereupon 
qualitied,  and  are  still  such  commissioners:  that  said  appointment  was  made 
in  pursuance  of  a  petition  of  two  hundred  bona  fide  householders  of  said  city 
having  the  qualifications  of  electors,  duly  presented  to  said  executive  council, 
praying  for  the  appointment  of  such  police  commissioners,  which  said  petition 
duly  repiesented  to  said  executive  council  that  the  laws  of  the  state  of  Kansas 
against  the  illegal  sale  of  intoxicating  liquors  were  not  being  enforced  in  said 
city  of  Leavenworth,  and  that  the  then  police  force  of  the  said  city  of  Leav- 
enworth was  making  no  effort  to  enforce  said  laws,  which  said  representation 
was  in  tact  true;  that  on  the  11th  day  of  March,  A.  D.  1887,  said  board  of 
police  commissioners  duly  appointed  the  defendant  police  judge  of  said  city, 
as  will  more  fully  appear  by  the  commission  issued  to  him,— «  copy  of  which  is 
attached  hereto  as  part  hereof;  that  the  defendant  thereupon  duly  qualified  as 
police  judge  under  such  appointment,  and  gave  bond,  which  was  approved  by 
the  mayor  and  council  of  said  city;  that  the  office  and  the  records  thereof  were 
thei:eupon  duly  surrendered  to  defendant  by  James  P.  Stinson,  who  was  at  that 
time  the  police  judge  by  virtue  of  an  election  in  pursuance  of  the  laws  relat- 
ing to  cities  of  the  first  class,  said  laws  being  more  commonly  designated  as 
the  charter  of  such  cities;  that  thereupon  the  defendant  assumed  the  duties 
of  his  said  office,  and  has  ever  since  exercised  the  same ;  and  that  there  is  no 
other  person  who  claims,  or  assumes  to  be  entitled  to,  the  powers  of  said  of- 
fice. And  said  defendant  further  avers  that  he  holds  said  office  of  police  judge 
only  as  above  stated,  and  avers  that  he  is  lawfully  entitled  thereto,  and  denies 
that  ho  usurped  or  intruded  into  the  same.  Wherefore  he  prays  judgment 
that  he  go  hence  without  day,  and  have  and  recover  his  costs  herein."  To 
this  answer  the  plaintiff  filed  a  demurrer,  upon  the  ground  that  said  answer 
did  not  state  facts  sufficient  to  constitute  a  defense,  and  which  alleged  that 
chapter  100,  Sess.  Laws  1887,  under  w'hich  the  defendant  justifies,  is  uncon- 
stitutional and  void. 

/.  jET.  Atwood,  Co.  Atty.,  Lucien  Baker,  and  Thomas  P,  FerUon,  for  plain- 
tiff.   8.  B.  Bradford,  Atty.  Gen.,  Wm.  DilU  and  W.  C\  Hook,  for  defendant.. 

Johnston,  J.,  {c^fter  stating  tJie  facts  as  above,)  By  this  proceeding  the 
plaintiff  challenges  the  right  of  J.  H.  Hunter  to  hold  the  office  of  police  judge 
in  the  city  of  Leavenworth,  and  to  perform  its  duties.  The  obvious  purpose 
of  the  action,  however,  is  to  obtain  a  determination  of  the  constitutionality 
of  the  statutory  enactment  entitled  '*  An  act  providing  for  the  police  govem- 
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ment  of  cities  of  the  first  class  through  a  board  of  police  commissioners  ap- 
pointed bj  the  executive  council,  and  also  for  a  similar  government  for  cities 
«f  the  second  class,  in  certain  contingencies,"  approved  March  2,  1887.  The 
act  provides  that  the  executive  council  shall,  upon  the  petition  of  200  bona 
flde  householders,  or  when  the  council  shall  deem  it  advisable  for  the  better 
government  of  such  cities,  appoint  a  board  of  police  commissioners.  It  also 
provides  that  the  police  commissioners  so  chosen  shall  immediately  appoint  a 
police  judge,  a  marshal,  chief  of  police,  and  other  police  officers,  and  it  vests 
the  board  with  the  entire  control  of  the  police  force  of  the  city,  its  organiza- 
tion, government,  and  discipline,  as  well  as  the  property  of  the  city  belonging 
to  the  police  department.  Sess.  Laws  1887,  c.  100.  A  petition  signed  by  200 
bona  fide  householders  of  the  city  of  Leavenworth  was  presented  to  the  exec- 
utive council,  representing  that  the  laws  of  the  state  of  Kansas  against  the 
illegal  sale  of  intoxicating  liquors  were  not  enforced  in  that  city,  and  that  the 
then  police  force  was  making  no  effort  to  enforce  the  laws;  and  asking  for 
the  appointment  of  police  commissioners.  The  executive  council  granted  the 
petition,  and  duly  appointed  a  board  of  police  commissioners,  which  board  im- 
mediately qualified,  and  appointed  the  defendant  as  police  judge.  The  right 
of  the  defendant  to  the  ofiice  rests  solely  upon  this  appointment  and  the  valid- 
ity of  the  law  under  which  it  was  made.  It  is  asserted  that  the  statute  is  re- 
pugnant to  the  constitution  and  invalid,  for  several  reasons. 

The  point  has  been  made,  though  not  much  contended  for,  that  police  gov- 
ernment by  commission  is  illegal.  In  effect,  it  is  said  to  be  opposed  to  the 
fundamental  theory  of  self-government,  and  denies  to  the  people  of  the  dis- 
trict the  right  to  select  their  own  officers  from  among  their  own  number. 
Whatever  may  be  said  regarding  the  policy  of  placing  the  police  administra- 
tion of  cities  in  a  board  of  police  commissioners  who  are  chosen  by  state  offi- 
cers rather  than  through  the  electors  of  the  cities,  there  can  be  no  doubt  that 
the  legislature  has  the  power  to  do  so.  The  constitution  imposes  no  limita- 
tions upon  the  legislature  in  respect  to  the  agencies  through  which  the  police 
power  of  the  state  shall  be  exercised.  It  may  be  confeiTed  upon  the  officers  of 
local  municipalities  chosen  by  the  people  resident  therein,  or,  if  deemed  expedi- 
ent, it  may  be  vested  in  officers  or  persons  otherwise  selected.  Cities  are  but 
agencies  of  the  state,  created  to  aid  in  the  conduct  of  public  affairs.  The 
functions  of  cities  and  their  officers  are  prescribed  by  the  legislature,  and  it 
rests  in  the  sovereign  discretion  of  that  body  to  say  how  much  of  the  police 
power  shall  be  exerted  by  the  municipality.  Although  such  power  is  usually 
exercised  by  the  local  authoiities,  police  administration  is  not,  in  its  nature, 
exclusively  locsil.  The  people  of  the  whole  state  are  interested  in  preserving 
peace  and  good  order,  and  preventing  crime,  in  every  city  and  district  of  the 
state,  and  in  protecting  the  property,  health,  and  lives  of  all  its  citizens. 
With  reference  to  the  duty  of  the  state  in  this  regard  it  has  been  wibll  said 
that  "no  duty  is  more  general  and  all-pervading  than  this.  It  extends  alike 
to  towns  and  cities  as  to  the  country.  It  looks  to  the  preservation  of  order 
and  security  in  the  state,  at  elections,  and  at  all  public  places;  the  protection 
of  citizens,  strangers,  travelers  at  railway  stations,  at  steam-boat  landings; 
the  enforcement  of  the  laws  against  intemperance,  gambling,  lotteries,  viola- 
tions of  the  Sabbath;  and,  in  fine,  the  suppression  of  all  those  disorders  which 
affect  the  peace  and  dignity  of  the  state,  and  the  security  of  the  citizen.  The 
instrumentalities  by  which  these  objects  are  effected,  however  appointed,  by 
whatever  name  called,  are  agencies  of  the  state,  and  not  of  the  municipali- 
ties for  which  they  are  appointed  or  elected."  Burch  v.  Hardwicke,  30  Grat. 
38.  A  clear  and  well-recognized  distinction  exists  between  these  matters, 
wi)ich  concern  the  state  at  large,  and  those  which  are  of  a  purely  local  ai.d 
corporate  character.  In  pointing  out  this  distinction.  Judge  Dillon  says  that 
"the  administration  of  justice,  the  preservation  of  the  public  peace,  and  the 
likci  although  confided  to  local  agencies,  are  essentially  matters  of  publio 
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concern;  while  the  enforcement  of  municipal  by-laws  proper,  the  establish- 
ment of  gas-works,  of  water-works,  the  construction  of  sewers,  and  the  like^ 
are  matters  which  pertain  to  the  municipality,  as  distinguished  from  the  state 
at  large."  1  Dill.  Mun.  Corp.  §  58.  The  authorities  which  draw  its  distinc* 
tion  are  numerous  and  uniform,  only  a  few  of  which  need  be  cited:  People 
V.  Hurlbut,  24  Mich.  81;  People  v.  Draper,  16  N.  Y.  532;  People  v.  Detroit, 
28  Mich.  228;  Chicago  v.  Wright,  69  111.  326;  Britton  v.  Steher,  62  Mo.  870; 
Cobb  V.  City  of  Portland,  55  Me.  381;  Buttrick  v.  City  of  Lowell,  1  Allen, 
172;  People  v.  Lynch,  51  Cal.  15.  The  statute  we  ai'e  examining  provides 
that  the  police  commissioners  shall  be  householders  and  electors  of  the  city 
for  which  they  are  appointed,  and  shall  have  been  for  "at  least  three  years 
next  prior  to  their  appointment,  and  one  of  whom  shall  be  of  opposite  politics 
from  the  other  two."  So  that  the  police  government  of  the  city  is  localized 
and  placed  in  the  control  of  its  own  people,  and  of  those  who  are  substanti- 
ally interested  in  its  welfare.  It  is  true,  the  appointment  of  the  police  com- 
missioners is  made  by  the  executive  council,  a  body  composed  of  state  officers. 
These  olBcers,  however,  are  elected  by  the  state  at  large,  including  the  people 
of  the  cities  who  come  within  the  operation  of  this  statute;  and  in  making 
the  appointments  of  police  commissioners  such  officers  act  as  the  agents  of 
the  people  of  these  cities,  as  they  do  for  the  whole'  people  of  the  state.  We 
have  seen,  however,  that  the  police  is  a  matter  of  state,  instead  of  local,  con- 
cern, and,  while  the  power  may  be  intrusted  to  local  municipal  agencies  and 
officers,  it  is  nevertheless  a  matter  of  state  policy,  and  subject  to  immediate 
state  control.  Acting  upon  this  principle,  the  legislatures  of  several  states 
have  enacted  laws  somewhat  similar  to  ours,  and  the  police  control  of  many 
of  the  large  cities  of  the  country  is  confided  to  boards  of  police  commissioners, 
whose  powers  come  directly  from  the  state.  Some  of  these  laws  have  been 
assailed  on  the  ground  that  they  were  inconsistent  with  the  theory  of  self- 
government,  and  for  other  reasons;  but  they  have  generally  been  upheld,  as 
ours  must  be,  so  far  as  that  objection  is  concerned.  People  v.  Draper,  16  N. 
Y.  532;  People  v.  Mahaney,  13  Mich.  481;  Baltimore  v.  Board,  etc,,  15  Md. 
376;  Commiifsioners  v.  City  of  Louittville,  3  Bush,  697;  People  v.  Draper,  2S 
Barb,  344;  Diamond  v.  Cain,  21  La.  Ann.  309;  Burch  v.  Hardwif:ke,  30 
Grat.  24. 

It  is  further  contended  that  the  statute  is  unconstitutional,  because  it  dele- 
gates legislative  power  to  the  executive  council.  It  is  argued  that  as  the  law 
does  not  go  into  operation  in  any  city  until  the  executive  council  act  by  mak- 
ing appointments  of  police  commissioners,  and  its  operation  may  afterwai-ds 
be  suspended  by  the  council,  the  legislature  has  abdicated  its  functions,  and 
has  attempted  to  confer  on  the  executive  council  law-making  power,  pos- 
sessed only  by  the  legislature.  The  constitution  confers  the  law-making 
power  upon  the  house  of  representatives  and  senate,  and  the  power^thus 
vested  cannot  be  surrendered  to  any  other  body  or  person,  except  as  to  local 
administrative  legislation,  which  all  agree  may  be  delegated  to  corporations 
and  tribunals  transacting  the  county  business.  The  act  in  question,  how- 
ever, does  not,  in  our  opinion,  confer  any  legislative  power  on  the  executive 
council.  It  came  from  the  legislature,  formal  and  finished.  The  executive 
council  is  not  authorized,  and  cannot  add  to  or  take  from  the  act  a  single  pro- 
vision or  word.  The  expediency  of  the  law,  the  classes  of  cities  which  may 
be  brought  within  its  provisions,  the  contingency  upon  which  its  operation 
depends,  have  all  been  determined  and  expressed  by  the  legislature.  The  ac- 
tion of  the  executive  council,  taken  upon  the  petition  of  the  householders,  is 
the  contingency  upon  which  the  operation  of  the  law  depends.  When  this 
contingency  arises,  the  law,  positive  and  detailed  in  its  provisions,  takes  ef- 
fect. It  provides  in  mandatory  form  the  powers  and  duties  to  be  exercised  and 
performed  by  the  police  commissioners,  the  length  of  term  which  they  shall 
serve,  and  the  salary  which  they  shall  receive.    It  prescribes  the  subordinate 
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police  oflScers  to  be  appointed  by  the  board,  and  the  control  and  supervision 
to  be  exercised  over  them.  It  directs  when  the  sessions  of  the  board  shall  be 
held,  vests  them  with  the  entire  control  and  government  of  the  police  officers, 
and  of  the  property  connected  with  the  police  department,  and  authorizes 
them  to  audit  all  claims  against  that  department,  and  certify  them  to  the 
mayor  and  council  for  payment.  It  then  provides  that  the  mayor  and  coun- 
cil shall  provide,  at  the  expense  of  the  city,  all  necessary  accommodations  for 
the  sessions  of  the  board,  and  to  provide  a  police  court-room,  station-houses, 
and  prisons ;  and  it  provides  for  tlie  monthly  payment  of  the  police  officers 
upon  the  certificate  of  the  board,  and  also  for  such  office  expenses,  record- 
books,  stationery,  telegraphing,  badges,  clubs,  and  the  repair  and  cleaning  of 
police  buildings,  as  may  be  necessary.  It  further  provides  that  neither  the 
mayor  nor  council,  nor  any  officer  appointed  by  them,  shall  have  any  government 
of  the  police  officers;  and  that  any  one  who  interrupts  or  interferes  with  the 
board  or  any  of  the  officers  appointed  by  them,  while  in  the  performance  of  their 
duty,  shall  be  guilty  of  a  misdemeanor,  and  subject  to  punishment.  It  pro- 
vides that  the  officers  to  be  appointed  shall  be  qualified  electors  of  the  city; 
and  limits  within  which  salary  may  be  allowed  to  these  officers  by  the  board 
are  prescribed.  Provisions  are  made  that  the  fines  and  f  orf ei  tures  collected  by 
the  police  judge  for  violations  of  the  laws  of  the  state  shall  be  paid  into  the 
county  treasury,  and  that  fines  and  forfeitures  collected  for  violations  of  the 
city  ordinances  shall  be  paid  into  the  city  treasury.  The  condition  oh  which  the 
law  is  to  go  into  operation  in  a  city  of  the  second  t^lass  is  then  prescribed, 
which  is  a  judgment  of  ouster  in  a  qiio  warranto  proceeding,  brought  by  the 
state  against  the  mayor  and  council  of  a  city  of  the  second  class,  based  upon  a 
finding  of  the  court  that  the  city  has,  by  means  of  licenses,  pretended  to  au- 
thorize, or  by  simulated  fines  and  forfeitures  attempted  to  foster  and  encour- 
age, the  illegal  manufacture  or  sale  of  intoxicating  liquors,  or  has  shielded  of- 
fenders against  the  laws  of  the  state  relating  to  the  manufacture  or  sale  of 
intoxicating  liquors,  or  has  refused  or  habitually  neglected  to  require  the  po- 
lice officers  to  perform  their  duties  under  such  laws.  When  the  governor  re- 
ceives a  certified  copy  of  the  judgment,  he  is  required  forthwith  to  call  a  spe- 
cial session  of  the  executive  council,  unless  it  shall  be  within  two  days'  time 
of  the  regular  session;  and  at  such  special  or  regular  meeting  the  executive 
council  is  required  to  appoint  a  board  of  police  commissioners  for  such  city. 
It  is  provided  that  the  police  government  administered  under  the  act  shall  su- 
persede all  other  acts  or  ordinances  of  the  city  so  far  as  they  are  in  conflict  or 
inconsistent  with  it,  and  shall  continue  in  force  until  suspended  by  the  execu- 
tive council  in  a  manner  which  is  provided  for. 

We  will  not  undertake  to  name  all  the  provisions  of  the  act,  but  enough 
have  been  mentioned  to  show  the  character  and  completeness  of  the  legisla- 
tion. In  the  act  it  is  specifically  provided  that  it  shall  go  into  effect  and  be 
in  force  from  and  after  its  publication.  It  has  been  passed  in  constitutional 
form,  approved  by  the  governor,  and  officially  published,  and  is,  therefore,  in 
effect  throughout  the  state,  and  in  all  cities  that  are  brought  within  its  opera- 
tion by  the  happening  of  the  contingency  provided  for  in  the  act.  The  validity 
of  laws,  the  operation  of  which  are  made  to  depend  upon  the  occurrence  of 
some  future  event  or  contingency,  certain  or  uncertain,  cannot  well  be  doubted. 
That  contingency  may  be  the  vote  or  petition  by  a  certain  number  of  people 
to  be  affected  by  the  law,  or  some  expression  or  act  of  their  representatives 
or  agents,  or  it  may  arise  upon  the'act  or  will  of  some  third  person.  In- 
deed, an  infinite  variety  and  number  of  events  or  contingencies  might  be 
named  that  the  legislature  might  adopt.  Chief  Justice  Redfield,  of  the  Ver- 
mont supreme  court,  in  treating  on  this  subject,  said:  **If  the  operation  of  a 
law  may  fairly  be  made  to  depend  upon  a  future  contingency,  then,  in  my  ap- 
prehension, it  makes  no  essential  difference  what  is  the  nature  of  the  contin- 
gency, so  it  be  an  equal  and  a  fair  one,  a  moral  and  legal  one,  not  opposed  to 
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sound  policy,  and  so  far  connected  with  the  object  and  purpose  of  the  statute 
as  not  to  be  a  mere  idle  and  arbitrary  one.  *  *  *  One  may  find  any  num- 
ber of  cases  in  the  legislation  of  congress  where  statutes  have  been  dependent 
upon  the  shifting  character  of  the  revenue  laws,  or  the  navigation  laws,  or 
commercial  rules,  edicts,  or  restrictions  of  other  countries.  In  some,  perhaps, 
these  laws  are  made  by  representative  bodies,  or,  it  may  be,  by  the  people  of 
these  states,  and,  in  other  words,  by  the  lords  of  the  treasury,  or  the  boards  of 
trade,  or  by  the  proclamation  of  the  sovereign;  and  in  all  these  cases  no  ques- 
tion can  be  made  of  the  perfect  legality  of  our  acts  of  congress  being  made 
dependent  upon  such  contingencies."  State  v.  Parker,  26  Vt.  365.  But  we 
need  not  look  outside  of  our  own  state  to  find  precedents  for  conditional  leg- 
islation. Numerous  instances  may  be  found  where  the  operation  of  our  laws 
is  made  dependent  upon  the  expressed  will  of  the  people  or  their  representa- 
tives, the  will  or  act  of  third  persons,  or  some  other  anticipated  contingency. 
An  example  of  such  legislation  is  the  night  herd  law,  (Gren.  St.  c.  105,  ^l  et 
«cg.,)  which  provides  that  it  shall  be  brought  into  operation  in  any  one  of  the 
townships  of  the  different  counties  of  the  state  upon  an  order  of  the  board  of 
county  commissioners,  to  be  made  whenever  a  majority  of  the  qualified  elect- 
ors in  any  township  shall  petition  the  board  to  make  such  order.  The  order 
may  require  that  all  persons  within  the  township  owning  domestic  animals  of 
any  kind  shall  keep  them  confined  in  the  night-time  for  certain  portions  of  the 
year.  Thus  the  board  of  county  commissioners  is  authorized  to  put  in  opera- 
tion a  law  which,  in  a  certain  sense,  supersedes  and  suspends  a  general  one; 
and  it  continues  in  force  until  it  is  modified  or  set  aside  by  the  same  board. 
The  validity  of  this  act  was  questioned  upon  the  ground  that  it  delegated  leg- 
islative discretion  to  the  county  commissioners,  and  the  same  arguments  were 
urged  against  it  as  are  made  against  the  metropolitan  police  law.  The  court 
overruled  the  objection,  and  held  the  act  to  be  constitutional.  Noffzigger  v. 
McAllister,  12  Kan.  315.  A  similar  law,  providing  for  the  regulation  of  the 
running  at  large  of  animals,  was  enacted.  Laws  1872,  c.  193.  It  provided 
that  the  board  of  county  commissioners  might  determine  and  direct  by  an  or- 
der what  animals  should  not  be  allowed  to  run  at  large  within  the  bounds  of 
the  county.  It  authorized  the  allowance  of  damages  to  any  person  injured  by 
the  running  at  large  of  any  of  the  animals  prohibited  by  the  order,  and  gave 
a  lien  on  such  animals  for  the  damage  done.  This  act  is  put  in  operation  in 
any  county,  at  the  will  of  the  county  board,  without  a  vote,  or  even  a  petition, 
of  the  people;  and  yet,  when  its  validity  was  challenged  on  the  ground  that  it 
delegated  legislative  power  to  the  board,  it  was  sustained.  Keyes  v.  Snyder ^ 
15  Kan.  143.  The  same  principle  is  found  in  the  various  acts  that  have  been 
passed  authorizing  municipalities  to  issue  their  bonds  in  aid  of  the  construc- 
tion of  railroads,  and  in  exchange  for  the  stock  of  the  railroad  companies. 
The  operation  of  these  acts  are  conditioned  upon  a  vote  of  approval  by  the 
people,  and  can  have  no  effect  or  operation  in  the  municipality  until  an  affirm- 
ative vote  is  had.  The  validity  of  these  acts  has  frequently  been  considered 
and  sustained.  Railroad  Co,  v.  Commissioners,  18  Kan.  184,  and  cases  there 
cited.  The  dram-shop  act  of  1868,  which  authorized  the  granting  of  a  license 
upon  the  petition  of  a  majority  of  the  male  and  female  residents  of  the  town- 
ship, city,  or  town,  involved  the  same  principle,  and  was  held  to  be  constitu- 
tional. The  hedge  law,  (Comp.  Laws  1879,  c.  40,  §  36,)  and  the  various  acts 
providing  for  the  location  of  the  seat  of  county  government,  are  of  the  same 
character, — that  is,  their  operation  depends  upon  a  vote  of  the  people;  and 
they  have  been  sustained.  Then  there  are  the  acts  of  the  legislature  which 
provide  that  cities  of  the  third  class  may  be  transferred  to  the  second  class^ 
and  those  of  the  second  class  transferred  to  cities  of  the  first  class,  upon  proc- 
lamation of  the  governor.  Laws  1881,  c.  37,  §  1;  Laws  1872,  c.  100,  §  1. 
Under  this  legislation,  the  operation  of  laws  which  before  that  time  had  gov- 
erned cities  is  suspended  by  the  proclamation  of  the  governor,  and  such  cities 
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thus  advanced  to  a  higher  class  are  by  the  same  act  made  subject  to  a  new 
code  of  laws;  and  yet  no  one  has  been  bold  enough  to  assert  that  this  legisla^ 
tion  was  invalid  for  the  reason  that  it  delegated  legislative  power  to  the  gov- 
ernor. A  notable  example  of  such  legislation  is  found  in  the  retaliatory  pro- 
vision of  our  insurance  laws.  Oomp.  Laws  1879,  c.  60a,  §  17.  It  provides, 
when  the  laws  of  any  other  state  imposes  upon  the  insurance  companies  of  this 
state  applying  to  transact  business  within  its  limits  other  and  more  onerous 
burdens  and  conditions  than  those  prescribed  by  our  own  statute  against  for- 
eign insurance  companies,  that  the  same  burdens  and  conditions  shall  be  im- 
posed upon  the  insurance  companies  from  that  state  applying  to  do  business 
in  this;  thus  making  the  operation  of  the  law  in  this  state  dependent  upon  the 
action  of  the  legislature  of  another  state.  The  constitutionality  of  this  pro- 
vision was  vigorously  assailed,  because  it  was  made  to  depend  upon  a  contin- 
gency, and  wiis  not,  therefore,  a  complete  expression  of  the  legislative  will. 
Inatirance  Co,  v.  Welch ,  29  Kan.  672.  In  that  case  the  question  before  us  was 
carefully  considered,  and  the  validity  of  the  act  sustained.  In  pronouncing 
the  judgment.  Justice  Brewer  remarked  that  *'our  laws  abound  in  cases  in 
which  a  statute  is  made  dependent  upon  the  action  of  some  tribunal  or  body, 
or  upon  some  other  contingency,  and  is  therefore  practically  dormant  until 
such  action  takes  place,  or  contingency  happens. "  And  so  we  might  refer  to 
the  laws  for  the  establishment  of  highways,  the  erection  of  county  buildings, 
the  drainage  of  swamp  or  low  lands,  and  many  others;  but  sufficient  have 
been  mentioned  to  show  that  such  legislation  is  not  unusual  in  this  state,  nor 
the  question  before  us  a  new  one  in  this  court.  The  courts  of  other  states 
have  frequently  upheld  similar  laws;  and  of  this  class  of  legislation  perhaps 
the  local  option  laws,  so  called,  have  been  the  subject  of  more  discussion  and 
judicial  decision  than  any  other.  At  first,  there  was  some  diversity  of  opin- 
ion regarding  the  validity  of  these  laws,  but  it  may  now  be  said  that  there  is 
substantial  unanimity  among  the  courts  in  sustaining  these  and  like  legisla- 
tion. Locke's  Appeal,  72  Pa.  St.  491;  State  v.  Wilcox,  42  Conn.  364;  Com. 
V.  Bennett,  108  Mass.  27;  Com.  v.  Weller,  14  Bush,  218;  8tate  v.  Noyes,  30 
N.  H.  279;  Bancroft  v.  Dumas,  21  Yt.  456;  State  v.  County  of  Morris,  36 
N.  J.  Law,  72;  Caldwell  v.  Barrett,  73  Ga.  604;  Fell  v.  State,  42  Md.  71; 
Railroad  Co,  v.  Commissioners,  1  Ohio  St.  77;  BuU  v.  Head,  13  Grat.  78. 
The  same  question  has  been  recently  examined  by  the  supreme  court  of  Mis- 
souri, and  after  a  thorough  and  elaborate  consideration  it  determines  that  a 
law  which  goes  into  operation  and  is  made  dependent  on  a  discretionary  con- 
tingency is  not  invalid.  State  v.  Pond,  6  8.  W.  Rep.  469.  The  action  of  the 
executive  council  is  but  the  contingency  upon  which  the  operation  of  this  law 
depends.  The  officers  composing  the  council  are  to  a  certain  extent  chosen 
by  and  for  the  people  of  the  cities  for  whom  they  act.  In  a  certain  sense  they 
are  their  representatives  or  agents  in  putting  or  continuing  the  law  in  opera- 
tion. They  do  not  enact  or  give  efficacy  to  the  law,  but  it  rather  gives  power 
to  them  and  vitality  to  their  acts;  and  we  conclude  that  it  was  within  the 
power  of  the  legislature  to  make  the  operation  of  the  law  depend  on  the  con- 
tingency of  the  action  of  the  executive  council,  and  that  it  is  not  repugnant 
to  Ihe  constitutional  objection  that  legislative  power  is  delegated  to  the  exec- 
utive council. 

It  is  finally  urged  that  the  act  is  in  contravention  of  the  provision  of  the 
constitution  which  requires  the  enactment  of  general  laws  where  they  can  be 
made  applicable,  and  that  they  should  have  uniform  operation  throughout  the 
state,  (article  2,  |  17,)  and  of  those  provisions  in  article  12  of  the  constitution 
providing  that  cities  shall  be  organized  by  general  laws,  and  forbidding  the 
passage  of  any  special  act  conferring  corporate  powers.  The  claim  is  pre- 
sented with  considerable  plausibility  and  force  that  the  operation  of  the  law 
rests  solely  in  the  discretion  of  the  executive  council,  and  that,  as  they  may 
put  the  law  in  operation  iaone  city  and  not  in  another,  it  is  special  legisU- 
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tion.  It  will  be  observed  that  the  law  is  general  Id  form,  and  may  be  made 
applicable  to  all  cities  of  the  first  class,  and  also  to  those  of  the  second  class 
when  a  certain  condition  of  things  exist.  If  it  is  assumed  that  the  operation 
of  the  law  depends  solely  upon  the  discretion  of  the  executive  council,  it  still 
is  not  clear  that  the  act  falls  within  what  is  known  as  special  legislation.  It 
is  not  necessary  that  a  law  should  operate  upon  all  cities  of  the  state  to  be 
constitutional.  If  it  is  general  and  uniform  throughout  the  state,  operating 
upon  all  of  a  certain  class,  or  upon  ail  who  are  brought  within  the  relations 
and  circumstances  provided  in  the  act,  it  is  not  obnoxious  to  the  limitation 
against  special  legislation.  It  belongs  to  the  legislature  to  make  the  classifi- 
cation, and  while  it  cannot  so  classify  them  as  to  make  the  law  special  in  its 
application  and  results,  yet  many  chisses  may  properly  be  made.  It  need  not 
be  restricted  to  the  population  of  the  municipality,  but  it  would  seem  that  it 
might  be  based  on  the  conduct  or  condition  of  the  people  resident  therein.  If 
it  may  be  so  made,  and  the  council  shall  put  the  act  in  operation  whenever  it 
may  be  necessary  to  do  so  in  order  to  secure  good  government  and  an  orderly 
administration  of  law,  can  the  act  be  said  to  be  special?  It  is  true,  that  the 
form  or  profession  of  an  act  does  not  control,  and,  although  it  is  general  in 
form  and  pretense,  if  it  neo«c3arily  produces  a  special  result  it  cannot  be  up- 
held. "If,  on  the  other  hand,  the  act  has  room  within  its  terms  to  operate 
upon  all  of  a  class  of  things,  preaent  and  prospective,  and  not  merely  upon 
one  particulsir  thing,  or  upon  a  particular  class  of  things  existing  at  the  time 
of  its  passive,  the  act  is  general."  Cii§f  ofTopeka  v.  Qillett,  32  Kan.  436, 
4Pac.  Rep.  bOO.  Upon  the  assumption  that  the  executive  council  is  given 
absolute  discretion  to  enforce  the  act,  has  it  not  room  within  its  terms  to  op- 
erate upon  all  of  a  class?  There  is  room  to  apply  it  to  every  city  of  the  first 
class;  and  is  it  less  general  or  valid  than  those  acts  which  go  into  force  in  a 
community  upon  the  discretion  or  vote  of  a  majority  of  the  electors,  or  upon 
the  mere  will  of  the  board  of  county  commissioners?  These  laws  are  held  to 
be  valid,  and  yet  the  discretion  of  the  voters,  the  petitioners,  or  the  persons 
upon  whom  the  operation  of  these  laws  depend,  is  as  arbitrary  and  absolute 
as  that  claimed  to  be  conferred  upon  the  executive  council  by  the  terms  of 
this  law.  Are  the  application  and  results  any  more  special  or  wanting  in  uni- 
formity in  this  law  than  in  those  referred  to?  We  need  not,  however,  deter- 
mine the  question  upon  this  claim  or  assumption,  or  decide  whether  the  act 
would  be  valid  if  arbitrary  discretion  was  vested  in  the  executive  council. 
ks  we  interpret  the  language  employed  authorizing  the  executive  council  to 
appoint  police  commissioners,  tho  authority  is  not  wholly  discretionary,  but 
they  are  required  to  appoint  whenever  200  or  mora  bona  fide  householders  of 
the  city  having  the  qualifications  of  electors  petition  them  to  do  so.  The  pro- 
vision conferring  the  authority  is  involved  and  ambiguous,  and  requires  in- 
terpretation. It  reads:  "The  executive  council  shall  appoint  a  board  of  police 
commissioners,  to  consist  of  three  members,  for  each  city  of  the  first  class  in 
this  state,  if  considered  expedient,  and  upon  the  presentation  of  a  petition  of 
two  hundred  bona  fide  householders  of  such  city  having  the  qualifications  of 
electors,  or  when  said  executive  council  shall  deem  it  aidvisable  or  necessary 
for  the  better  or  more  perfect  government  of  such  city. "  The  difficulty  arises 
from  the  use  of  the  words  "if  considered  expedient,"  preceding  those  concern- 
ing the  presentation  of  the  petition.  To  hold  the  authority  of  appointment 
to  be  wholly  within  the  discretion  of  the  executive  council  is,  in  effect,  to  dis- 
regard the  language  which  authorizes  the  householders  and  electors  to  peti- 
tion the  council  for  the  appointment  of  police  commissioners.  Not  only  that, 
but  it  discards  the  subsequent  words  in  the  same  sentence,  which  provide  that 
the  executive  council  may  appoint  when  they  shall  deem  it  advisable  or  neces- 
sary. It  would  involve  an  absurd  repetition,  and  impute  to  the  law-makers 
the  supreme  folly  of  substantially  saying  that  "the  executive  council  shall  ap- 
point a  board  of  police  commissioners  when  they  deem  it  expedient,  or  when 
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said  executive  council  shall  deem  it  expedient  they  shall  appoint  a  board  of 
police  commissioners.  **  That  view  not  only  charges  the  legislature  with  fool- 
ishness, but  it  gives  no  effect  to  a  considerable,  and  what  was  manifestly  in- 
tended to  be  an  important,  pait  of  the  statute.  Statutes  are  to  be  construed 
according  to  the  intent  of  the  legislature,  and  an  important  guide  by  which  to 
ascertain  the  intention  is  the  language  used;  but  an  equally  sound  rule  of  con- 
struction requires  that  every  part  and  word  of  a  statute  shall,  if  possible,  be 
given  effect.  This  statute  admits  of  the  interpretation  that,  if  the  house- 
holders and  electors  deem  it  expedient,  and  200  or  more  of  them  petition  for 
the  appointment  of  police  commissioners,  it  shall  be  made;,  or  the  executive 
council  may  appoint  on  their  own  motion,  if  they  deem  it  advisable  or  neces- 
sary for  the  better  and  more  perfect  government  of  the  city.  This  construc- 
tion is  a  reasonable  one,  which  gives  effect  to  all  the  words  of  the  provision, 
and  does  not  lead  to  an  absurdity,  as  would  the  other.  We  conclude,  then, 
that  the  council  is  required  to  appoint  a  board  of  police  commissioners  when- 
ever a  proper  petition  is  presented;  and  therefore  the  most  serious  objection 
urged  against  the  act  is  removed  and  taken  out  of  the  consideration.  In  the 
present  case  the  appointment  was  made  upon  the  requisite  petition,  and  it  will 
be  time  enough  to  determine  the  validity  of  the  discretionary  provisions  of  the 
act  when  the  executive  council  assume  to  exercise  discretionary  power.  Even 
if  these  provisions  are  invalid,  the  main  body  and  remainder  of  the  act  is  not 
so  mutually  connected  and  dependent  on  the  discretionary  provisions  as  to 
effect  its  validity,  or  to  render  it  inoperative.  Subsequent  legislation  may 
remedy  defects  in  that  respect,  if  any  exist.  In  examining  and  in  sustaining 
the  validity  of  the  act,  we  have  kept  in  mind  the  well-established  rule  that 
whenever  a  statute  can  be  so  construed  as  to  avoid  conflict  with  the  constitu- 
tion, that  construction  should  be  given.  In  the  language  of  Justice  Wash- 
ington: '*It  is  but  a  decent  respect  due  to  the  wisdom,  the  integrity,  and  the 
patriotism  of  the  legislative  body  by  which  any  law  is  passed,  to  presume  in 
favor  of  its  validity,  until  its  violation  of  the  constitution  is  proved  beyond 
all  reasonable  doubt.''  Ogden  y.  Saunders,  12  Wheat.  213.  Although  we 
are  not  free  from  doubts  upon  some  of  the  points  of  invalidity  presented,  they 
are  not  of  such  a  character  as  would  warrant  us  in  striking  down  and  nullify- 
ing a  formal  act  of  legislation;  and  therefore  the  demurrer  to  the  answer  must 
be  overruled,  and  judgment  go  in  favor  of  the  defendant. 
Ail  the  justices  concurring. 

(88  Kan.  598) 

State  ex  rel,  Bradford,  Atty.  Gen.,  v.  City  of  Kansas  City. 
(Supreme  Court  of  Kcmsas.    February  11, 1888.) 

1.  CONSTmTTIONJLL  LAW—MBTROPOIiTTAN  POLIOB  ACT. 

The  metropolitan  police  law  held  valid.    Following  StcUe  v.  Hunter,  ante,  177. 
3.  Mandamus— To  Compbl  City  to  Pat  Sai*abie8  of  Police  OFFicsaa. 

Mcmdamfhus  will  not  lie  to  compel  the  mayor  and  council  of  a  city  subject  to  the 
operation  of  the  metropolitan  pohce  law  to  appropriate  money  and  pay  the  salaries 
and  claims  of  the  officers  and  servants  appointed  and  employed  by  the  police  com- 
missioners of  such  city.  Such  salaries  and  claims  are  mere  debts  against  the  city, 
the  collection  of  which  may  be  enforced  in  an  ordinary  action. 
{SyUdbus  Ijy  the  Court.) 

Original  proceeding  in  mandamus. 

This  is  an  original  proceeding  in  mandamus,  brought  by  the  attorney  gen- 
eral, in  the  name  of  the  state,  to  compel  the  mayor  and  council  of  the  city 
of  Kansas  City,  Kan.,  to  appropriate  the  necessary  amount,  and  to  pay  the 
persons  employed  by  the  police  commissioners  of  that  city  <is  policemen,  police 
officers,  and  servants  of  the  police  department  for  their  services  rendered  to 
the  city  in  the  police  government  thereof.  An  alternative  writ  was  allowed, 
which  sets  forth  that  Kansas  City,  Kan.,  is  a  city  of  the  first  class;  that  on 
or  about  the  6th  day  of  April,  1887,  the  execut'  w  council  of  the  state  of  Kan- 
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sas  appointed  W.  A.  Simpson,  R.  W.  Hilliker,  and  G.  W.  Bishop,  police  com- 
missioners of  that  city;  that  they  immediately  qualified  and  entered  upon  the 
discharge  of  their  duties,  and  appointed  a  marshal  and  policemen  for  the  pur- 
pose of  administering  the  police  affairs  of  the  city;  that  on  or  about  the  6th 
day  of  September,  1887,  the  police  commissioners  certified  to  the  mayor  and 
council  tlie  names  of  the  persons  appointed  and  employed,  the  salary  and  re- 
muneration each  was  to  receive  for  his  services,  and  the  amount  due  to  each 
person  for  his  services  as  policeman,  police  officer,  or  servant  of  the  police  de- 
partment for  the  month  of  August,  1887;  that  said  several  sums  aggregated 
$1,128;  that  on  or  about  the  4th  day  of  October,  1887,  the  said  police  com- 
missioners made,  executed,  and  delivered  to  the  mayor  and  council  a  state- 
ment showing  the  names  of  the  persons  employed,  the  compensation  each  was 
to  receive,  and  the  amount  due  and  unpaid  to  each  person  for  the  month  of 
September,  1887,  and  that  the  several  sums  aggregated  $1,160;  that  on  or 
about  the  6th  day  of  November,  1887,  the  police  commissioners  made  and  de- 
livered to  the  mayor  and  council  a  like  statement  for  the  month  of  October, 
1887,  and  the  amount  stated  to  be  due  for  services  was  $1,180;  that  on  or 
about  December  6th,  1887,  the  police  commissioners  delivered  another  state- 
ment, duly  cei-tified  to,  showing  the  amount  due  for  services  in  the  police  de- 
partiiient  for  the  month  of  November.  1887,  to  be  $1,265.67.  It  is  then  alleged 
that  the  mayor  and  council  have  neglected  and  refused,  and  still  do,  to  pass 
an  ordinance  appropriating  the  amount  necessary  to  pay  the  pel'sons  employed 
by  the  police  commissioners  for  services  rendered  to  the  city  in  the  police  gov- 
ernment thereof.  It  is  also  stated  that  there  was  in  the  city  treasury  at  the 
time  of  the  meeting,  in  September,  1887,  and  in  the  general  fund  thereof,  the 
sum  of  $4,287.67;  that  at  the  time  of  the  meeting,  in  October,  1887,  there 
was  in  the  city  treasury  the  sum  of  $2,878.51;  that  at  the  time  of  the  meet- 
ing, in  December,  1887,  there  was  in  the  general  fund  of  the  city  treasury  the 
sum  of  $7,891.92;  but  that,  notwithstanding  the  fact  that  there  was  sufficient 
money  in  the  treasury  with  which  to  pay  the  police  officers,  policemen,  and 
servants  of  the  police  department,  the  mayor  and  council  had  refused,  and 
still  neglect  and  refuse,  to  make  any  appropriation  for  their  payment.  It  is 
also  stated  that  the  police  force  has  been  efficient,  and  by  its  effort  and  effi- 
ciency has  placed  in  the  city  treasury  the  sum  of  $8,257.70;  that  of  the  per- 
sons arrested  by  the  police  force  and  convicted  of  offenses  charged  against 
them,  and  confined  in  the  city  prison,  there  has  been  collected  in  the  form  of 
work  upon  the  streets  of  the  city  the  sum  of  $1,895.60;  that  the  revenue 
brought  to  the  city  by  the  efficiency  of  the  police  force  is  greater  than  the  ex- 
penses necessai-y  in  maintaining  the  same.  The  defendants  demurred  to  the 
alternative  writ  of  mandamus  upon  the  following  grounds:  "First.  The  said 
writ  does  not  state  facts  sufficient  to  constitute  a  cause  of  action  in  favor  of 
the  plaintiff  and  against  these  defendants.  Second.  The  state  of  Kansas  is 
not  the  real  party  in  interest,  and  the  attoiyiey  general  has  no  power  or  au- 
thority to  prosecute  this  action  against  the  defendants.  Third.  The  statute 
under  which  said  police  commissioners  and  policemen  mentioned  in  said  alter- 
native writ  pretended  to  act  as  such  is  unconstitutionid  and  void." 

<S.  B,  Bradford  J  Atty.  Gen.,  for  plaintiff.  W.  S.  Carroll  and  Hutchings  <& 
Keplinger,  for  defendants.    • 

Johnston,  J.,  {after  stating  the  facts  as  above.)  Two  principal  questions 
are  presented  for  decision  by  the  defendant's  demurrer:  First,  is  the  metro- 
politan police  act,  under  which  the  police  officers  and  servants  of  Kansas  City, 
Kan.,  were  appointed,  employed,  and  acting,  constitutional?  and,  second,  will 
the  remedy  of  mandamus  lie' to  compel  the  mayor  and  council  to  pay  the  sal- 
aries of  the  officers  and  servants  of  that  city  ?  The  first  point  has  been  deter- 
mined adversely  to  the  contention  of  the  defendant,  in  the  recent  case  of 
State  v.  Hunter,  ante,  177,  in  which  the  constitutionality  of  the  act  was  s^ 
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tained;  and  it  is  needless  to  repeat  here  the  reasons  for  that  ruling.  The 
second  point  must  be  ruled  in  favor  of  the  defendant.  All  that  is  sought  by 
the  proceedings  is  to  enforce  the  payment  of  the  salaries  and  claims  of  the  offi* 
cers  and  servants  of  the  city.  Their  claims  are  not  unlike  those  due  from  the 
city  to  any  ordinary  creditor,  and  hence  there  is  no  occasion  to  invoke  the  ex- 
traordinary aid  of  the  courts  by  mandanms.  Mandamus  is  one  of  the  extra- 
ordinaiy  writs,  and  is  never  issued  where  there  is  a  plain  and  adequate  rem* 
edy  in  the  ordinary  course  of  the  law.  An  eminent  author,  in  treating  of  this 
subject,  says:  '*In  conformity  with  the  general  rule,  it  is  held  that  mandamits 
will  not  lie  to  municipal  authorities  requiring  them  to  pay  salaries  which  are 
due  from  the  corporation  to  its  officers,  a  salary  being  regarded  as  an  indebt- 
edness of  the  corporation,  which  may  be  enforced  by  action  of  assumpsit;  and 
mandamtLS  is  not  designed  as  a  remedy  for  the  collection  of  debts."  High, 
£xtr.  Rem .  §  341.  The  same  doctrine  was  announced  by  this  court  in  the 
case  of  the  State  v.  McCrillus,  4  Kan.  250,  and  has  been  repeatedly  declared 
since  that  time.  State  v.  Bridgman,  8  Kan.  458;  Byington  v.  Hamilton^ 
38  Kan.  — ,  16  Fac.  liep.  34.  The  salaries  of  the  officers  and  persons  for 
whose  benefit  this  proceeding  is  brought  are  mere  debts  against  the  city,  and 
may  be  recovered,  in  an  ordinary  action,  like  any  other  debt,  and  under  the 
authorities  cited  mandamus  cannot  be  maintained.  It  is  unnecessary  to  dis- 
cuss and  determine  the  other  questions  raised  by  counsel  on  the  demurrer,  as 
the  considei-ation  of  the  second  point  disposes  of  the  case. 

The  demurrer  will  be  sustained  and  the  proceedings  dismissed. 

All  the  justices  concurring. 

<38  Kan.  691) 

Arthur  et  al.  v.  Arthur, 
(Supreme  Court  of  Kansas.    March  10, 1888.) 

1.  Evidence— SiONATUKB  of  Wbitten  Ikbtrument— Phoof  of. 

Before  a  witness  can  be  permitted  to  testify  to  the  signature  of  a  written  instra- 
ment,  when  the  execution  thereof  is  denied  under  oath,  it  must  be  shown— Firsts 
that  such  witness  was  present,  and  saw  the  instrument  executed;  or,  second^  that 
be  was  ajcquainted  with  the  writing  and  si^ature  of  the  party ;  or,  third,  that  such 
witness  is  competent  to  testify  to  the  genumeness  of  such  signature  by  a  compari- 
son with  other  writings  or  signatures  admitted  or  proven  to  be  genuine.^ 

2.  Same— Deoiabations— Pkoof  of  Identity. 

•  Where  the  declaratijons  of  a  party  to  an  action  are  sought  to  be  shown  by  a  wit- 
ness who  is  known  to  be  unacquainted  with  such  person,  and  the  only  knowledge  pos- 
sessed by  the  witness  of  the  identity  of  the  person  is  the  declaration  of  such  per- 
son at  the  time  of  making  the  statement  or  declaration;  and  where  no  description 
of  the  person  is  given  by  the  witness,  whereby  the  identity  of  such  person  can  be 
established :  held  error  to  admit  such  declarations  or  statements  without  other 
proof  of  identity. 

8.  Tekdeb— Payment  into  CJotjbt— Judge  not  Requibed  to  Pay  Oveb  to  Coubt. 
Where  a  tender  of  money  is  pleaded,  which,  upon  an  order,  is  paid  into  court, 
and  the  money  so  paid  in  is  taken  possession  of  by  the  judge  of  tne  court,  held,  that 
the  refusal  of  such  judge  to  pay  such  money  over  to  the  clerk  of  the  court  is  not 
error. 

{Syllabus  by  ClogsUm,  C.) 

Commissioners'  decision.  Error  to  district  court,  Shawnee  county;  John 
Martin,  Judge. 

This  was  an  action  brought  by  Clara  E.  Arthur,  the  defendant  in  error, 
against  Adam  Hagerman,  but  he  having  died,  it  was  revived  against  the 
plaintiffs  in  error  Anna  Samuel,  and  Sarah  Arthur  as  his  heirs,  and  Samuel 
Arthur  as  administrator  of  the  estate.  The  plaintiffs  in  error  Samuel  and 
Henry  Bealls  were  joined  as  parties,  against  whom  the  defendant  in  error 
prayed  incidental  relief.    The  defendant  in  error  sued  as  the  widow  and  only 

*  Concerning  the  admissibility  of  writings  for  the  purpose  of  institutinga  comparison 
with  a  disputed  handwriting,  see  People  v.  Parker,  (Mich.)  34  N.  W.  720,  and  note; 
State  V.  Koontz,  (W.  Va.)  5  S.  E.  Rep.  m 
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heir  of  Frank  Arthur,  who  was  a  grandson  of  Adam  Hagerman.  The  peti- 
tion alleged  that  in  November,  1878,  Adam  Hagerman  entered  into  a  written 
contract  with  her  late  husband,  by  which  the  former  was  to  convey  to  the 
latter  a  certain  farm  near  Rossville,  upon  the  payment  of  $1,100,  which  was 
to  be  paid  in  annual  installments  of  SlOO  each.  It  was  also  alleged  that  Frank 
Arthur  died  in  August,  1880,  and  that  previous  to  his  death  he  had  paid  Ha- 
german $700  on  the  contract,  and  that  since  bis  death  plaintiff  had  tendered 
the  remainder  of  said  $1,100,  and  had  demanded  a  deed;  that  Hagerman  had 
refused  to  accept  the  tender,  and  make  the  deed.  She  also  alleged  that  she 
was  ready  to  keep  her  tender  good,  and  to  pay  the  money  into  coart  when- 
ever so  ordered;  that  the  reason  no  copy  of  said  bond  was  attached* to  her  pe- 
tition was  the  fact  that  said  bond  was  not  in  her  possession,  but  was  in  the 
possession  of  the  defendants;  that  the  same  had  never  been  recorded;  and  she 
prayed  for  the  specific  performance  of  the  contract.  Defendants  answered  by 
a  general  denial,  and  a  sworn  specific  denial  of  the  alleged  contract.  The  rec- 
ord further  shows  that,  on  the  application  of  the  defendants,  the  court  or- 
dered the  plaintiff  to  pay  the  balance  of  said  alleged  purchase  money,  being 
$400,  into  court;  which  order  was  complied  with,  and  plaintiff  paid  to  the 
judge  of  the  district  court  $400,  which  the  court  refused  to  pay  over  to  the 
clerk  of  the  court,  at  the  request  of  the  defendants.  The  case  was  tried  by 
the  court,  and  judgment  rendered  for  the  plaintiff,  defendant  in  error,  requir- 
ing the  defendants  to  convey  the  land,  and,  in  default  of  such  conveyance, 
adjudged  that  the  judgment  itself  sliould  opemte  as  a  conveyance.  The  de- 
fendants now  bring  the  case  here  for  review. 

A.  H^  Vance  and  (?.  C  Clemens,  for  plaintiffs  in  error.  W.  P.  Douthitt 
and  Omrmyer  &  Safford,  for  defendant  in  error. 

Clogston,  C,  {after  stating  the  facts  as  above,)  This  was  an  action  to 
enforce  the  specific  performance  of  a  contract  which  the  plaintiff  alleged  was 
made  by  and  between  Adam  Hagerman  .and  Frank  Arthur,  the  husband  of 
the  plaintiff;  wiiich  contract  was  claimed  to  have  been  in  writing,  signed  by 
Hagerman  and  wife.  The  execution  of  the  contract  was  denied  under  oath 
by  the  defendants,  which  raises  the  issue  of  its  existence.  After  laying  a  suf- 
ficient foundation  as  to  the  loss  of  the  bond,  the  plaintiff,  to  establish  its  con- 
tents and  execution,  offered  in  evidence  the  deposition  of  the  plaintiff,  which 
deposition  was  admitted  in  evidence,  over  the  objection  of  the  defendants. 
Plaintiff  was  asked,  among  other  things,  as  follows:  *' Interrogatory  7.  Are 
you  acquainted  with  the  handwriting  of  Adam  Hagerman  ?  How  many  times 
have  you  seen  it?  Answer.  I  have  seen  a  great  deal  of  the  handwriting  of 
Adam  Hagerman;  am  perfectly  familiar  with  it,  and  would  know  it  anywhere 
I  would  see  it.  Interrogatory  8.  Have  you  ever  seen  a  bond  for  a  deed  for 
the  premises  in  controversy?  IIow  many  times  have  you  seen  it?  A,  Yes, 
sir;  after  we  were  married  I  saw  it  in  Arthur's  trunk.  He  handed  it  to  me. 
He  told  me  to  read  it,  and  it  was  written  in  the  handwriting  of  Adam  Hager- 
man, and  signed  by  him  and  his  wife,  and  was  acknowledged  by  a  notary 
public  of  Atchison  county,  Kansas,  the  acknowledgment  bemg  in  his  hand- 
writing, but  the  body  of  the  deed  was  written  by  Adam  Hagerman.  I  had 
it  a  number  of  times;  perhaps  as  many  as  twenty  times, "  The  answer  to  in- 
terrogatory 8  was  objected  to,  on  the  ground  that  no  sufficient  foundation 
had  been  laid,  and  because  it  was  incompetent.  We  think  the  witness  showed 
herself  to  be  competent  to  testify  as  to  the  handwriting  of  Adam  Hagerman. 
Her  evidence  showed  that  she  was  familiar  with  his  handwriting,  and  that 
she  would  know  it  wherever  she  saw  it.  This  we  think  was  sufficient;  but 
as  to  the  signature  of  Mrs.  Hagerman  no  foundation  was  laid.  The  witness 
was  not  shown  to  have  ever  seen  her  handwriting,  or  to  have  had  any  knowl- 
edge whatever  about  it.  The  witness  did  not  pretend  that  she  was  present, 
and  saw  the  bond  signed  by  Mrs.  Hagerman,  but  testified  that  the  first  sho 
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saw  of  the  bond  was  after  she  was  maixied  to  Frank  Arthur,  which  the  evi- 
dence showed  to  have  been  a  long  time  after  the  bond  was  claimed  to  have 
been  executed.  The  objection  of  the  defendant  was  well  taken,  and  that  part 
of  the  answer  relating  to  Mrs.  Hagerman's  name  being  attached  to  the  bond 
oaght  to  have  been  sustained.  This  evidence  was  material  to  the  plaintiff; 
for  unless  it  was  shown  that  Mrs.  Hagerman  signed  this  contract,  although 
executed  by  her  husband,  she  having  survived  her  husband,  it  would  give  to 
her  heirs  one-half  of  the  land. 

Plaintiff  also  produced  the  deposition  of  William  Spalding,  which  deposi- 
tion was  admitted  in  evidence,  over  the  objection  of  the  defendants.  Wit- 
ness among  other  things  was  asked  the  following  questions:  ''Question  2. 
Do  you  know  any  of  the  parties  tg  this  action  or  suit?  Answer.  I  know  one 
of  the  defendants,  or  at  least  an  old  man  named  Adam  Hagerman,  or  who 
told  me  his  name  was  Adam  Hagerman.  Question  3.  Did  you  ever  have  any 
conversation  anywhere  with  him  about  any  land  in  the  state  of  Kansas?  and, 
if  so,  state  what  it  was."  Witness  then  gives  a  conversation  purporting  to 
be  a  history  of  this  transaction  b^ween  Adam  Hagerman  and  Erank  Arthur, 
ini  which  he  claimed  that  the  old  man  told  him  about  the  execution  of  this 
bond  for  this  land  in  controversy,  and  that  he  had  received  $700  of  the  pur- 
chase money,  and  that  Frank^s  widow  was  too  poor  to  pay  the  balance.  The 
witness  then  said:  ''We  asked  him  his  name,  and  he  said  it  was  Adam  Ha- 
german, Farmington,  Kansas.  We  took  his  name  down  on  a  leaf  of  a  memo- 
randum book,  as  well  as  tlie  name  of  his  grandson,  and  where  the  land  was. 
We  were  to  write  to  him  about  it  as  soon  as  we  saw  the  land."  To  this  tes- 
timony the  defendants  objected,  for  the  reason  that  it  was  not  shown  that  the 
person  spoken  of  as  making  the  statements  alleged  had  been  in  any  way 
identified  as  the  Adam  Hagerman  through  whom  this  plaintiff  claimed  title, 
and  as  being  hearsay.  This  objection  was  overruled  by  the  court.  We  think 
this  ruling  wrong.  Before  the  declarations  of  a  party  can  be  given  in  evi- 
dence it  must  be  shown  that  the  declarations  were  made  by  that  paity.  Here 
the  witness  was  a  stranger  to  Hagerman,  and  all  the  information  or  knowl- 
edge in  relation  to  his  identity  was  derived  from  that  conversation  with  the 
person  who  claimed  to  be  Adam  Hagerman.  No  description  was  given  of  the 
man;  nothing  by  which  his  identity  could  be  ascertained.  To  admit  such 
testimony  would  be  to  open  the  door  to  innumerable  frauds.  Adam  Hager- 
man now  being  dead,  it  leaves  the  evidence  in  shape  to  be  contradicted  by  no 
one.  If  this  could  be  permitted,  all  that  it  would  be  necessary  to  do  in  this 
class  of  cases  would  be  to  find  some  stranger,  havesorae  one  represent  a  party, 
and  then  make  declarations  that  would  be  fatal  to  his  interests,  and  then  let 
that  stranger  go  into  court,  and  testify  to  this  conversation,  without  any  iden- 
tification of  the  person  from  whom  he  obtained  the  information.  This  would 
lead  to  great  evil,  and  cannot  be  tolerated. 

The  only  remaining  error  that  we  deem  it  necessary  to  examine  at  this  time 
is  the  complaint  made  by  the  defendants,  plaintiffs  in  error,  to  the  refusal  of 
the  court  to  pay  the  money,  which  had  been  paid  into  court  to  keep  the  ten- 
der good,  over  to  the  clerk  of  the  court.  Section  131,  Code  Civil  Proc.,  is  as 
follows:  "When  a  tender  of  money  is  alleged  in  any  pleading,  it  shall  not  be 
necessary  to  deposit  the  money  in  court  when  the  pleading  is  filed,  but  it  shall 
be  sufficient  if  the  money  is  deposited  in  court  at  the  trial,  or  when  ordered 
by  the  court."  Comp.  Laws  1885,  §  131,  c.  80.  This  section  is  the  only 
statute  that  we  have  been  able  to  find  referring  to  this  question,  and  our  at- 
tention has  not  been  called  to  any  other.  This  statute  does  not  provide  that 
it  shall  be  paid  to  the  clerk  of  the  court.  It  says  it  shall  be  paid  to  the 
court.  We  see  no  good  reason  why  the  judge  of  the  court  might  not  receive 
and  hold  possession  of  the  money,  as  well  as  the  clerk.  The  plaintiff,  at 
least,  had  done  all  that  it  was  necessary  for  her  to  do  in  the  premises.  She 
bad  alleged  her  tender;  and  on  the  application  of  the  defendants,  and  by  the 
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order  of  the  court,  she  had  paid  the  money  into  court;  and  now,  becauseone 
officer  of  the  court  is  in  possession  of  the  money,  instead  of  another,  certainly 
ouglit  not  to  be  held  to  be  the  fault  of  the  plaintiff.  We  recommend  that  the 
judgment  of  the  court  below  be  reversed. 

Per  Curiam.    It  is  so  ordered;  all  the  justices  concurring. 


<^  ''^-  "^^  State  v.  Cross. 

(Supreme  Court  of  Kansas.    March  10, 1888.) 

1.  Constitutional  Law— Validity  of  Act— Amendment. 

Section  4,  c.  179,  Seas.  Laws  18T7,  is  a  constitutioiial  and  legal  enactment,  and 
therefore  not  in  conflict  with  section  16,  art.  2,  of  the  constitution  of  the  state. 

2.  Public  Lands— School  Lands— Contract  to  Pubchase— Bribbrt. 

Where  a  person  obtains,  by  bribery  of  those  having  control  over  such  contracts, 
a  contract  for  the  purchase  of  lands  of  the  state  normal  school,  the  contract  is  a 
fraud  upon  the  state,  against  public  policy,  and  therefore  void.  The  courts  must 
leave  the  briber  where  he  stands,  and  deny  him  any  benefit  from  the  contract;  and 
the  state,  in  a  proper  action  therefor,  may  obtain  a  cancellation  of  the  contract  ob- 
tained by  bribery,  without  returning  or  offering  to  return  the  money  paid  by  the 
briber  upon  the  contract. 
{Syllabus  hy  the  Court) 

Error  to  district  court,  Lyon  county;  Charles  B.  Graves,  Judge. 
8,  B,  Bradfordt  Atty.  Gen.,  and  Edwin  A.  Atcstin,  for  plaintiff  in  error. 
C.  iV.  Sterry,  W.  W,  Scott,  and  F.  A,  Brogan,  for  defendant  in  error. 

Norton,  C.  J.  This  was  an  action  brought  by  the  state  of  Kansas  upon 
the  relation  of  the  attorney  general  against  H.  C.  Cross,  on  October  24, 1885, 
to  cancel  a  certain  contract  lor  the  sale  of  7,520  acres  of  state  normal  school 
land,  at  $3.50  per  acre.  The  contract  was  executed  July  19,  1884,  between 
H.  C.  Cross  and  Van  R.  Holmes,  the  authorized  agent  for  the  sale  of  the 
lands.  The  written  contract  provided  that  it  should  not  be  in  force  or  take 
effect  until  indorsed  with  the  approval  of  the  secretary  of  the  board  of  regents 
of  the  state  normal  school,  duly  authenticated  with  its  seal.  Upon  the  date 
of  the  contract  the  same  was  approved  and  signed  by  H.  D.  Dickson,  secre- 
tary of  the  board  of  regents,  with  the  seal  of  the  board  thereto  attached.  The 
The  sum  of  $2,632  was  paid  by  Cross,  and  the  balance  of  the  money,  $23,688, 
with  interest,  was  to  be  paid  in  installments.  The  stMe  alleged  that  the  land 
was  sold  without  any  authority  of  law;  and  further  alleged  that  the  land,  at 
the  time  of  the  sale,  was  worth  $5  per  acre,  and  that  it  could  have  been  eas- 
ily sold  for  that  amount  at  that  time ;  that  the  contract  was  induced  by  fraud 
and  bribery  upon  the  part  of  H.  C.  Cross.  Cross  filed  his  answer,  which  con- 
tained a  general  denial;  and  alleged,  as  a  second  count  or  defense,  that  "on 
July  19,  1884,  in  good  faith,  and  with  the  sanction  and  approval  of  the  board 
of  regents  and  the  land  committee  thereof,  he  purchased  the  land  described 
in  the  petition,  at  the  price  fixed  by  the  committee,  to-wit,  three  dollars  and 
fifty  cents  per  acre;  and  that  thereupon  Van  R.  Holmes,  as  agent  to  sell  the 
lands,  executed  and  delivered  to  him  a  written  contract,  duly  signed  by  him, 
and  indorsed  with  the  approval  of  the  secretary  of  the  board  of  regents,  with 
the  seal  of  the  board  thereto;"  that  he  paid  one-tenth  of  the  purchase  money 
in  cash,  and  agreed  to  pay  the  balance  at  his  option,  with  interest  at  7  per 
cent,  per  annum,  payable  semi-annually;  that  the  amount  of  the  purchase 
price  paid  in  cash  at  the  date  of  the  contract,  less  commissions  of  the  agent, 
was  returned  by  the  agent  to  the  treasury  of  the  state,  and  the  report  of  the 
sale  and  execution  of  the  contract  transmitted  to  the  state  auditor,  and  a  copy 
of  the  same,  also,  delivered  to  the  board  of  regents;  that  on  January  1,  1885. 
in  accordance  with  his  contract,  he  paid  into  the  treasury  of  the  state  inter- 
est amounting  to  $741.58,  and  on  July  1,  1885,  he  paid  into  the  treasury  of 
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the  state  the  further  sum  of  $829.08,  as  interest  on  the  contract;  that  the 
board  of  regents,  with  full  knowledge  of  all  the  facts  and  circumstances  con- 
nected with  and  surrounding  the  purchase  of  the  land,  and  the  execution  and 
delivery  of  the  contract,  and  the  payment  of  the  several  sums  of  money  into 
the  state  treasury,  ratified  and  confirmed  the  purchaseand  sale,  and  also  the 
contract.  Gross  also  alleged  that  the  state  of  Kansas  had  not  returned  or  re* 
paid,  or  offered  to  return  or  repay,  the  several  sums  of  money  paid  by  him 
upon  his  purchase  and  contract,  or  any  part  or  portion  thereof.  The  state 
demurred  to  the  second  count  or  defense  of  the  answer,  upon  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  any  defense  whatever.  The  de- 
murrer was  overruled.    The  state  excepted,  and  brings  the  case  here. 

The  first  claim  made  by  the  state  is  that  the  purchase  and  contract  of  July 
19,  1884,  are  wholly  void,  because  the  sale  of  the  lands  at  $3.50  per  acre  is  in 
contravention  to  chapter  189,  Sess.  Laws  1872,  which  gave  the  board  of  di- 
rectors of  the  state  normal  school  authority  to  sell  the  lands  of  the  normal 
school  at  a  price  not  less  than  $5  per  acre.  In  1877  an  act  was  passed  by  the 
legislature  to  reorganize  the  state  normal  school,  and  to  provide  for  the  sale 
of  its  land.  Chapter  179,  Sess.  Laws  1877.  Among  other  things,  it  was 
provided  therein  that  the  normal  school  should  be  governed  by  a  board  of  re- 
gents, consisting  of  six  persons.  The  fourth  section  of  that  act  reaas  as  fol- 
lows: ''It  shall  be  the  duty  of  the  board  of  regents  to  sell,  or  cause  to  be  sold, 
under  the  pi'ovisions  of  chapter  one  hundred  and  eighty-nine  of  the  Session 
Laws  of  eighteen  hundred  and  seventy-two,  the  lands  belonging  to  said  insti- 
tution, at  not  less  than  three  dollars  per  acre;  and  no  appropriation  shall  be 
made  for  this  school  in  the  future."  It  is  claimed  upon  the  part  of  the  state 
that  this  section  is  void,  and  in  conflict  with  section  16,  art.  2,  Const.  We 
do  not  think  the  act  contains  more  than  one  subject;  at  least  the  objects  of 
the  act  have  relation  and  connection  with  each  other;  and  therefore  we  think 
they  are  capable  of  being  united  in  the  same  act.  Commissioners  v.  State^ 
36  Kan.  337,  13  Pac.  Rep.  558. 

The  principal  contention,  however,  is  that  said  section  4  is  amendatory  of 
chapter  189«  Sess.  Laws  1872,  and  thereby  violates  the  provisions  of  section  16, 
art.  2,  Const.,  which  ordains  that  ''no  law  shall  be  revived,  or  amended,  un- 
less the  new  act  contains  the  entire  act  revived,  or  the  section  or  sections 
amended;  and  the  section  or  sections  so  amended  shall  be  repealed."  Several 
authorities  are  referred  to,  from  Nebraska  and  other  states,  fully  supporting 
this  claim.  On  account,  however,  of  the  prior  decisions  of  this  court,  we  are 
unable  to  follow  the  authorities  cited.  At  a  Very  early  day  in  the  juridical  his- 
tory of  the  state, — in  Beach  v.  Leahy,  11  Kan.  23, — it  was  held  that  a  special 
law  which'  was  in  conflict  with  a  general  law  was  not  therefore  necessarily 
void.  Subsequently,  this  court,  in  Board  Comers  v.  Shoemaker,  27  Kan.  77, 
following  Beach  v.  Leahy,  said  that  section  16  of  article  2  was  not  intended 
to  abolish  the  doctrine  of  repeals  by  implication.  See,  also,  Harvey  v.  Board 
ComWs,  82  Kan.  159,  4  Pac.  Rep.  153.  Said  section  4  provides  that  lands  be- 
longing to  the  normal  school  shall  not  be  sold  for  less  than  three  dollars  an 
acre;  and  while  it  permits  the  board  of  regents  to  sell  the  land  at  this  price, 
undei;  the  provisions  of  cliapter  189,  it  may  be  treated  and  regarded  as  a 
separate  or  complete  act.  Statutes  which  amend  as  by  implication  are  not 
within  the  provisions  of  the  section  referred  to.  Cooley,  Const.  Lira.  (1st 
Ed.)  152.  Again,  **the  mischief  designed  to  be  remedied  by  the  constitutional 
provisions  cited  was  the  enactment  of  amendatory  statutes  in  terms  so  blind 
that  the  legislators  themselves  were  sometimes  deceived  in  regard  to  their  ef- 
fect; and  the  public,  from  the  difliculty  in  making  the  necessary  examination 
and  comparison,  failed  to  become  apprised  of  the  changes  made  in  the  laws." 
People  V.  Mahaney,  13  Mich.  496.  Said  section  4  clearly  expresses  its  pur- 
pose, and  it  cannot  be  said  to  have  been  enacted  blindly,  nor  so  inserted  in  the 
statute  as  to  deceive  the  legislators  or  the  public.    Fuilher,  chapter  179»  Sess. 
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Laws  1877,  has  stood  upon  the  statute  book  over  10  years  unchallenged.  Un- 
der its  terms  the  state  normal  school  has  been  reorganized;  large  amounts  of 
school  lands  have  been  sold,  and  contracts  executed.  Under  these  circum- 
stances, a  veiy  strong  case  indeed  should  be  presented  to  authorize  this  court 
to  strike  down  the  act,  or  to  liold  void  contracts  executed  in  good  faith  within 
the  exact  terms  of  its  provisions.  If,  therefore.  Cross  in  good  faith  purchasetl 
the  Jands  from  the  agent  of  the  board  of  regents,  duly  authorized,  in  strict  con- 
formity with  the  statutes  and  regulations  of  the  t>oard,  paid  part  of  the  pur^ 
chase  money  in  cash,  received  his  contract,  and  has  since  continued  to  pay  as 
therein  required,  the  contract  cannot  be  canceled  or  set  aside. 

The  further  question  is  presented,  if  it  be  true,  as  alleged  in  the  petition, 
that  the  contract  was  procured  and  obtained  by  bribery,  whether  the  consid- 
ei*ation  need  to  be  returned  or  tendered  by  the  state  before  the  contract  can  be 
annulled.  On  the  part  of  the  defendant  it  is  asserted  tliat  even  if  the  contract 
for  the  sale  of  thei  land  in  controversy  was  obtained  by  bribery  of  those  hav- 
ing control  over  the  sale  of  the  lands,  that  a  court  of  equity  will  not  rescind 
the  contract,  unless  the  state,  seeking  relief,  shall  do  equity  by  paying  back 
what  it  received  on  the  contract,  or  at  least  until  it  tenders  payment  before 
commencing  suit.  A  contract  to  induce  public  officers  to  act  corruptly,  or  to 
bias  ihem  in  discharge  of  their  official  duties,  is  against  public  policy;  and 
such  a  contract  is  void.  "It  would  be  going  but  half  the  distance  required 
for  public  security  if  the  courts  would  but  simply  deny  the  aid  of  their  ma- 
chinery to  the  corrupt  participants.  A  contract  obtained  by  bribery  of  those 
having  control  over  such  contracts  is  obtained  by  fraud  upon  the  principal; 
and  it  behooves  the  court  to  leave  the  briber  where  he  stands,  and  deny  him 
any  benefit  from  the  contract.  It  is  immaterial  how  small  or  trifling  the  bribe 
was,  as  compared  with  the  amount  involved  in  the  contract.  Principle  ac* 
commodates  itself  only  to  motives  of  parties,  not  to  the  sum  gained  by  corrupt 
action."  Greenh.  Pub.  PoL  308,  309.  In  Lindsey  v.  City  of  Philadelphia, 
2Phila.  212,  Shahswood,  J.,  said:  ''It  is  important  that  corrupt  contracts 
with  public  officers  should  be  steiiily  repudiated  by  courts  of  justice,  and  that 
men  should  understand  that  in  assenting  to  an  allowance  to  such  an  officer  of 
part  of  what  they  may  have  a  claim  for  on  the  public  treasury, — be  that  al- 
lowance small  or  great, — they  absolutely  forfeit  all  their  legal  rights  on  the 
public."  We  think,  therefore,  upon  principle  and  authority,  that  if  the  con- 
tract of  July  19,  1884,  was  induced  and  obtained  by  bribery  of  the  officials 
having  concrol  thereof,  the  courts  must  leave  the  briber  where  he  stands,  and 
deny  him  any  benefit  from  his  contract.  Therefore,  if  the  allegations  of  the 
petition  be  fully  established,  and  bribery  proved  as  therein  charged,  the  state 
will  not  be  required  to  return  or  tender  the  money  paid  by  Gross,  in  order  to 
have  the  contract  canceled  and  wiped  out.  A  paity  ought  not  to  be  permit- 
ted to  induce  public  officers  to  act  corruptly,  and  then,  when  the  corruption 
is  uncovered,  be  allowed  to  retire  from  the  transaction,  with  his  money  re- 
turned to  him,  as  if  he  had  acted  honestly  and  in  good  faith.  Such  conduct, 
if  tolerated,  would  sap  the  condition  on  which  official  honesty  rests,  and  legal- 
ize temptations  which  would  lead  from  duty  many  an  official,  who,  without 
such  inducements,  might  perform  his  duty.  The  answer  contained  a  general 
denial,  which  put  in  issue  the  allegations  of  fraud  and  bribery.  The  second 
defense  alleged  that  Cross  made  the  purchase  in  good  faith  and  in  accordance 
with  the  law.  The  answer,  therefore,  was  sufficient,  and  the  demurrer  prop- 
erly overruled.  The  judgment  of  the  district  court  will,  therefore,  be  air 
firmed. 

All  the  justices  concurring. 
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(75  Cal.  240) 

Ward  v,  Dougherty.    (2fo.  11.085.) 
{Supreme  Court  of  California.    March  14, 1888.) 

1.  Deed— Delivebt— Presumption. 

In  an  action  to  quiet  title,  plaintiff  produced  at  the  trial  a  deed  from  defendant, 
executed  and  acknowledged  by  him,  duly  recorded,  and  forming  part  of  the  chain 
of  title  from  defendant  to  plaintiff.  Held^  that  such  facts  constitute  prima  fade 
evidence  of  delivery,  and,  under  Civil  Code  Cal.  §  1055,  providing  that  "a  ^nt 
duly  executed  is  presumed  to  have  been  delivered  at  its  date, "  such  delivery  vnlL  be 
presumed  to  have  been  at  the  date  of  the  deed. 

2.  Sa»e — Identity  of  Gri.ntob— Pbesumption. 

Code  CivU  Proc.  CaL  §  1968,  provides  that  Identity  of  person  shall  be  presumed 
from  identitv  of  name.    Held  that,  in  an  action  to  quiet  title,  where  plaintiff  claimed 
under  a  deed  executed  in  the  name  of  defendant,  it  will  be  presumed  to  be  defend- 
ant's deed. 
8.  Res  Adjudica^ta— Lien  for  Street  Assessment— Foreclosure.  ' 

In  an  action  to  quiet  title,  plaintiff  claimed  under  a  sheriff's  sale,  made  in  pur- 
suance of  a  decree  of  foreclosure  of  the  lien  of  a  street  assessment.  Such  assess- 
ment was,  in  that  decree,  declared  paramount  to  the  lien  of  a  mortg^e,  the  mort- 
gagee under  whom  defendant  claimed  having  been  made  a  party  to  such  proceeding 
to  foreclose.  Held,  that  defendant,  being  in  privity  of  estate  with  such  mortgagee, 
and  the  court  rendering  such  decree  having  jurisdiction  of  the  subject-matter  and 
of  the  person  of  the  defendant  in  such  proceeding,  it  cannot  be  attacked  collaterally 
by  defendant's  showing  that  the  assessment  had  been  paid. 
4i  HoRTOAOEs — ^Foreclosure — Sheriff's  Deed  to  Purchaser  after  Convetanob  bt 
Latter. 

Defendant  held  a  certificate  of  purchase  under  a  foreclosure  sale.  The  time  for 
redemption  had  passed,  and  he  conveyed  the  premises  bj;  quitclaim  deed  to  plain- 
tiff's grantor  before  the  sheriff's  deed  had  been  made  to  him.  Held,  that  the  sher- 
iff's deed  subsequently  made  to  defendant  is  void  as  between  him  and  plaintiff. 

Department  1.  Appeal  from  superior  court,  city  and  county  of  San  Fran- 
cisco; John  Hunt,  Judge. 
John  J.  Coffey,  for  appellant.     Wm,  M,  Pierson,  for  respondent. 

Sbarls,  G.  J.  This  is  an  action  tp  quiet  title  to  a  lot  of  land  at  the  corner 
of  Van  Ness  avenue  and  Broadway,  San  Francisco.  Plaintiff  deraigned  title 
through  a  quitclaim  deed  executed  by  the  defendant,  John  Dougherty,  on  the 
14th  day  of  June,  1870,  to  one  Patrick  J.  Tannian,  and  reconled  June  18, 
1870,  at  the  request  of  one  Julius  George.  Plaintiff,  in  further  support  of 
title  in  herself,  introduced  a  deed  from  P.  J.  White,  sheriff  of  the  city  and 
county  of  San  Francisco,  to  James  Gaffney,  under  whom  plaintiff  claims  by 
sundry  mesne  conveyances,  dated  July  5,  1883,  and  executed  pursuant  to  a 
decree,  order  of  sale,  and  sale  in  the  caseof /ame«  Qaffiieyy,  Bamahy  Dough- 
erty, in  an  action  to  foreclose  the  lien  of  a  street  assessment  under  a  contract 
made  the  9th  day  of  September,  1866.  It  appears  from  the  judgment  roll  that 
Denis  Mahoney,  one  of  the  defendants  in  the  action,  set  up  In  a  cross-com- 
plaint the  prior  lien  upon  the  property  of  a  mortgage  thereon  executed  May 
26,  1864,  by  Barnaby  Dougherty  to  David  Mahoney,  and  assigned  to  him,  the 
said  Denis  Mahoney,  by  the  mortgagee,  David  Mahoney.  The  lien  of  the 
street  assessment  was  declared  to  be  paramount  to  that  of  the  mortgage.  Date 
of  decree,  December  14, 1867 ;  date  of  sale  thereunder,  January  22, 1868.  De- 
fendant claims  title  to  the  premises  under  a  sheriff 's  deed,  dated  July  3, 1883, 
and  executed  pursuant  to  a  foreclosure  and  sale  of  the  premises  under  the 
mortgage  above  mentioned,  in  an  action  in  which  Denis  Mahoney  was  plain- 
tiff and  B.  Dougherty  defendant.  Decree  entered  March  19, 1868;  sale  April 
14, 1868,  to  Denis  Mahoney,  who  received  a  certificate  of  sale,  and  assigned 
the  same  to  the  defendant  on  the  22d  day  of  September,  1868,  with  all  his 
right,  title,  and  interest  in  the  premises.  James  Gaffney  was  made  a  party 
defendant  in  this  last-named  action,  but  there  was  a  dismissal  as  to  him,  and 
no  decree  was  taken  against  him.  Upon  the  closing  of  the  testimony  on  the 
part  of  plaintiff,  defendant  moved  for  judgment  as  in  case  of  nons^iit,  upon 
the  ground  that  there  was  no  proof  of  delivery  of  the  deed  from  defendant 
v.l7p.no.4 — 13 
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Dougherty  to  P.  J.  Tannian.    The  motion  was  overruled,  and  this  action  is 
assigned  as  error. 

We  find  in  the  record  no  specification  of  the  particulars  in  which  the  evi- 
dence is  alleged  to  be  insufficient,  but,  waiving  this  point,  we  think  there  was 
sufficient  evidence  of  the  delivery  of  the  deed  by  the  defendant  to  the  grantee 
therein  named.  It  was  regularly  executed,  acknowledged,  and  recorded  as  a 
conveyance  of  title  to  the  premises  in  dispute.  It  formed  a  part  of  the 
regular  chain  of  title  from  the  defendant  to  plaintiff,  and  was  produced  and 
offered  in  evidence  at  the  trial  by  the  attorney  of  the  latter.  It  is  hardly  nec- 
essary to  say  that  a  deed  only  takes  effect  upon  delivery,  and  that  witliout 
such  delivery  it  has  no  validity.  Possession  of  a  deed  of  property,  however, 
by  the  grantee  therein  named,  and  upon  the  same  principle  by  one  holding  by' 
conveyance  of  the  same  property  under  him,  is  prima  facie  evidence  of  its 
delivery.  The  question  of  delivery  being  one  of  fact,  and  possession  being 
only  primary  evidence  of  delivery,  he  who  disputes  such  fact  may  rebut  the 
presumption  arising  from  possession  by  showing  that  there  has  in  fact  been 
no  delivery^  but  it  has  been  said  that  where  a  deed  is  found  in  possession  of 
the  grantee,  nothing  but  the  most  satisfactory  evidence  of  non-delivery  should 
prevail  against  the  presumption.  Devi. Deeds,  §  294.  In  Tunisonv,  CTtam- 
blin,  88  III.  379,  it  was  said:  "When  a  deed  duly  executed  is  found  in  the 
hands  of  a  grantee,  there  is  a  strong  implication  that  it  has  been  delivered, 
and  only  clear  and  convincing  evidence  can  overcome  the  presumption. 
Otherwise  titles  could  be  easily  defeated,  and  no  one  could  be  regarded  as  be- 
ing secure  in  the  ownership  of  the  land.  It  cannot  be  that  a  grantor  may  as- 
sail a  conveyance  fifteen  or  twenty  years  after  a  deed  has  been  made,  and  re- 
cover the  land  by  merely  swearing  tliat  he  never  delivered  the  deed.  The 
unsupported  evidence  of  the  grantor  surely  cannot  be  permitted  to  have  such 
effect,  especially  when  the  evidence  of  such  a  grantor  is  in  many  material  mat- 
ters contradicted,  and  who  seems  to  act  on  a  low  moral  plane.  To  so  hold 
would  render  all  titles  insecure,  and  would  be  disastrous  in  the  extreme.  Any 
system  of  jurisprudence  adopting  rules  for  the  attainment  of  justice  can  never 
sanction  a  rule  fraught  with  such  unjust  and  iniquitous  results."  In  BraU' 
son  V.  Caruthers,  49  Cal.  374,  it  was  said:  "The  production  of  the  deed  of 
gift  by  the  attorneys  of  the  wife  (the  grantee)  was  sufficient  evidence  of  its 
delivery  and  acceptance."  Barr  v.  Shroeder,  32  Cal.  609.  Section  1055  of 
the  Civil  Code  provides  that  "a  grant  duly  executed  is  presumed  to  have  been 
delivered  at  its  date."  It  may  be  inferred  from  the  decision  in  Boyd  v.  Slay- 
back,  63  Cal.  493,  that  this  court  was  of  opinion  that  this  inference  only  ap- 
plied to  the  time,  and  not  to  the  fact,  of  delivery.'  In  other  words,  that  the 
fact  of  delivery  must  be  proven  by  other  and  competent  evidence,  and  that, 
when  proven,  the  prasumption  of  the  Code  as  to  the  time  of  such  delivery  ap- 
plies. In  view  of  this  interpretation  the  fact  of  delivery  of  the  deed  from  de- 
fendant to  Tannian  having  been  sufficiently  proven  by  its  production  by  the 
attorneys  of  plaintiff,  who  held  under  him,  the  date  of  such  delivery  will,  un- 
der the  Code,  be  deemed  to  have  been  the  date  of  the  instrument,  viz.,  June 
14,  1870,  So,  too,  John  Dougherty,  who  executed  the  deed,  is  presumed,  un- 
der section  1963  of  our  Code  of  Civil  Procedure,  to  be  the  John  Dougherty  who 
is  defendant  in  the  cause,  upon  the  theory  that  identity  of  person  is  presumed 
from  identity  of  name.  What  is  said  here  will  apply  with  like  effect  to  sim- 
ilar errors  assigned  upon  the  introduction  of  other  deeds.  The  only  other  al- 
leged error  is  predicated  upon  the  refusal  of  the  court  to  permit  defendant  to 
testify  in  answer  to  the  following  question:  "Do  you  know  of  your  own 
knowledge  whether  the  assessment  for  that  street  work  was  paid  by  Denis 
Mahoney?"  The  proffered  evidence  involved  an  attempt  to  show  by  parol,  in 
a  collateral  attack,  that  the  decree  of  foreclosure  of  the  lien  of  the  street  as- 
sessment, and  the  sale  and  deed  thereunder,  w^ere  void  by  reason  of  the  pay- 
ment of  such  assessment.    Both  plaintiff  and  defendant  are  in  privity  of  es- 
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tate  with  Denis  Mahoney,  and  the  decree,  being  fair  on  its  face,  and  rendered 
In  a  case  wliere  the  court  had  jurisdiction  of  the  subject-matter,  and  of  the 
person  of  defendant,  is  not  subject  to  collateral  attack.  Again,  if  we  dismiss 
from  view  the  title  of  plaintiff,  based  upon  the  sale  under  foreclosure  of  the 
lien  for  street  assessment,  which  was  found  to  be  paramount  to  the  lien  of 
the  mortgage,  under  which  defendant  claims  title,  and  the  case  stands  thus: 
Defendant  held  a  certificate  of  purchase  under  the  foreclosure  sale.  The  time 
for  redemption  had  expired.  He  had  a  perfect  equitable  title,  which  only 
lacked  a  sheriff's  deed  to  turn  it  into  a  legal  title.  In  this  condition  of  things 
he  conveyed  by  his  quitclaim  deed  on  the  14th  day  of  June,  1870,  to  Tannian, 
from  whom  plaintiff  deraigns  title.  In  Green  v.  Clark,  31  Cal.  592,  it  was 
held  that  if  one  who  has  purchased  land  at  sheriff's  sale  quitclaims  his  interest 
in  the  same,  before  a  sheriff's  deed  is  given,  the  quitclaim  is  equivalent  to  an 
assignment  of  the  sheriff's  certificate  of  sale,  and  if  the  sheriff  afterwards 
give  a  deed  to  the  purchaser,  the  deed  is  void  as  between  the  parties. 

It  follows  that,  were  we  to  concede  the  error  upon  the  exclusion  of  defend- 
ant's testimony  to  be  well  assigned,  the  conclusion  rendered  by  the  court  below 
was  correct.    Judgment  affirmed. 

We  concur:    MoKinstry,  J.;  Faterson,  J. 


(75  Cal.   253) 

Beagan  f).  Justice's  Court  of  the  City  and  County  of  San  Feanoisoo 

et  al.    (No.  11,228.) 
{Supreme  Cov/rt  of  California,    March  15, 1888.) 

1.  Review,  Writ  of — When  Lies— Judgment  by  Default. 

A  jadgment  rendered  upon  default  by  a  court  haying  jurisdiction  of  the  parties 
and  the  subject-matter  cannot  be  questioned  upon  a  wnt  of  review. 
3.  Pleading — Complaint— Sufpicienot. 

A  complaint  upon  contract,  to  which  the  plea  of  the  statute  of  limitations  or  of 
frauds  has  not  been  properly  interposed,  will  be  presumed  to  state  a  good  cause  of 
action  as  to  these  defenses,  unless  the  contract  is  one  which  must  be  m  writing,  to 
confer  jurisdiction  on  the  court. 

Department  1.  Appeal  from  superior  court,  city  and  county  of  San  Fran- 
cisco; T.  K.  Wilson,  Judge. 

Appeal  from  a  judgment  dismissing  a  writ  of  review  in  the  case  of  Daniel 
Beagan,  plaintiff  and  appellant,  against  the  justice's  court  of  the  city  and 
county  of  San  Francisco,  and  Wijliam  B.  Smith,  a  justice  of  said  court,  and 
Bridget  Fitzgerald,  executrix  of  the  l^st  will  and  testament  of  Patrick  Fitz- 
gerald, deceased,  defendants  and  respondents. 

Johfh  D.  Whaley,  for  appellant,    Jf .  Cooney,  for  respondents. 

Searls,  C.  J.    This  is  an  appeal  from  a  judgment  of  the  superior  court  of 
the  city  and  county  of  San  Francisco. dismissing  a  writ  of  review  to  the  jus- 
tice's court  of  said  city  and  county.    An  action  was  commenced  in  the  justice's 
court.     The  following  is  a  copy  of  the  complaint: 
"In  the  Justice's  Coubt  of  the  City  and  County  of  San  Fjrancisco, 

State  of  California. 

**  Bridget  Fitzyeraldt  Executrix  of  the  Last  Will  of  Patrick  Fitzgerald,  De* 

ceased.  Plaintiff,  vs.  Daniel  Heagan  and  Ann  Reagan,  Dtfendanta, 

"The  above-named  plaintiff  complains  of  the  above-named  defendants,  and 
alleges  that  the  said  Patiick  Fitzgerald  died  in  said  city  and  county  on  or 
about  the  28th  day  of  July,  1884,  leaving  a  will,  which,  after  due  proceedings 
had,  was  admitted  to  probate  as  his  last  will  and  testament  on  the  18th  day  of 
August,  1884,  in  and  by  the  order  and  decree  of  the  superior  court  of  said  city 
and  county,  duly  made  and  given  herein.  And  on  or  about  the  same  day  let- 
ters testamentary  upon  his  estate  issued  to  said  plaintiff,  Bridget  Fitzgerald, 
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out  cf  said  court,  and  she  then  and  there  qualifled  as  executrix  of  said  will, 
and  she  ever  since  has  been,  and  now  is,  such  executrix.  That  at  the  time  of 
the  death  of  said  Patrick  Fitzgerald  the  said  defendants  were  indebted  to  him 
in  the  sum  of  $3S1,  gold  coin  of  the  United  States,  for  money  loaned  by  said 
deceased  to  the  defendants  in  his  life-time,  and  legal  interest  on  the  same. 
That  in  about  three  months  after  the  said  death  the  defendants  promised  to 
pay  said  sum  of  $381  to  said  executrix,  but  they  have  not  paid  the  same,  or 
any  part  thereof,  except  the  sum  of  $101,  leaving  a  balance  of  8280  still  due 
and  unpaid,  which  sum  is  now  payable  to  said  plaintiff  as  executrix.  Where- 
fore the  plaintiff  prays  for  judgment  against  the  defendants  for  the  sum  of 
$280,  with  interest  and  costs.  M.  Cooney,  Attorney  for  Plaintiff." 

Indoi-sed:   "Filed  February  4,  1885.  . 
"Frank  Murphy,  Clerk. 

"By  M.  T.  DwYER,  Deputy-Clerk." 

Summons  in  due  form  was  issued,  returnable  February  9, 1885,  which  was 
duly  served,  together  with  a  copy  of  the  complaint  upon  the  defendant.  He 
failed  to  appear  to  the  action  on  the  9th,  but  on  a  day  later,  on  the  10th,  filed 
a  demurrer  to  the  complaint,  which  was  stricken  out,  and  judgment  entered 
against  him  by  default,  as  prayed  for  in  the  complaint.  Before  the  expiration 
of  10  days  he  moved,  on  notice  and  affidavit  under  section  859,  Code  Civil 
Proc.,  to  set  aside  the  default,  and  for  leave  to  answer.  The  motion  was  met 
by  counter-affidavits,  and  was  denied  by  the  court,  whereupon  a  writ  of  review 
was  sued  out  from  the  superior  court,  which,  upon  the  coming  in  of  there- 
turn,  was  dismissed,  as  hereinbefore  stated. 

The  complaint  stated  a  cause  of  action  against  the  defendant.  The  right 
to  interpose  the  plea  of  the  statute  of  limitations  is  waived,  unless  taken  ad- 
vantage of  by  demurrer  or  answer;  and,  had  the  complaint  shown  affirmatively 
ou  its  face  that  the  demand  was  so  barred,  it  could  have  availed  defendant 
nothing,  in  the  absence  of  such  demurrer  or  answer.  So,  too,  where,  under 
the  statute,  an  agreement  is  required  to  be  in  writing,  such  agreement,  if  in 
other  respects  properly  pleaded,  will  be  presumed,  for  the  purpose  of  testing 
the  sufficiency  of  the  pleading,  to  have  been  in  writing.  Wakefield  v.  Green- 
hood,  29  Cal.  598;  Miles  v.  Thome,  38  Cal.  335;  Vassault  v.  Edwards,  43 
Cal.  458;  Blennan  v.  Ford,  46  Cal.  8.  The  exception  to  the  rule  arises  in 
cases  where  the  contract  must  necessarily  be  in  writing,  to  confer  jurisdiction 
on  the  court.  Cory  v.  Hyde,  49  Cal.  469.  In  justices'  courts,  pleadings  are 
not  held  to  any  great  degree  of  strictness;  but  waiving  this  leniency  to  the 
pleading,  and  we  are  of  opinion  it  was  quite  sufficient,  in  the  absence  of  ob- 
jection, to  constitute  a  cause  of  action,  under  our  Code,  in  any  court.  The 
court  had  jurisdiction  of  the  subject-matter,  and  of  the  person  of  the  defend- 
ant. We  see  nothing  in  the  record  to  indicate  that  the  court  did  not  regu- 
larly pursue  the  authority  conferred  upon  it  bylaw.  If,  in  so  doing,  it  com- 
mitted errors,  it  is  not  tiie  province  of  the  writ  of  review  to  correct  them,  as 
it  only  issues  in  case  where  the  inferior  tribunal,  board,  or  officer,  exercising 
judicial  functions,  has  exceeded  its  jurisdiction,  and  there  is  no  appeal  or  other 
plain,  speedy,  and  adequate  remedy.  In  Clark  v.  Superior  Caurt,  55  Cal. 
199,  this  court  held  that  should  the  superior  court,  having  jurisdiction,  order 
judgment  for  one  of  the  parties  without  a  trial,  the  judgment,  while  errone- 
ous, would  not  be  in  excess  of  jurisdiction,  and  the  only  remedy  would  be  by 
appeal.  The  decision  proceeds  upon  the  theory  that  such  action  would  not  be 
without  or  in  excess  of  the  jurisdiction  of  the  court.  Applying  the  reasoning 
of  that  case  to  the  question  involved  here,  we  are  of  opinion  no  proper  foun- 
dation was  laid  for  the  issue  of  the  writ,  and  that  it  was  propeily  dismissed. 
Judgment  affirmed. 

We  concur:    McKinstry,  J.;  Paterson,  J. 
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(75  Cal.   237) 

Powers  et  al.  v.  Braly  et  dl,    (No.  9,994.) 
{Supreme  Court  of  Calif  omia.    March  14,  1888.) 

1.  APPB1.BAHCB— What  Constitutes— By  Attornst. 

An  attorney  havinff  appeared  for  the  purpose  of  striking  out  an  amended  com- 
plaint, and  having  asked  for  an  extension  of  time  in  which  to  plead  until  the  motion 
to  strike  out  is  decided,  has  not  so  appeared  as  to  constitute  a  waiver  of  the  service 
of  Bummons  hy  defendant,  under  Code  Civil  Proc.  Cal.  %  416,  which  provides  that  a 
defendant  appears  in  an  action  when  an  attorney  gives  notice  of  appearance  for 
'him. 

2.  Practicb— Servicb  of  Amended  Complaint— Defendant  not  Summoned. 

The  service  of  an  amended  complaint  upon  a  defendant  who  was  not  a  party  to 
the  suit  in  the  first  instance,  and  has  never  been  served  with  summons,  is  void. 

3.  8ame— Service  on  Attorney. 

The  service  of  an  amended  complaint  upon  an  attorney,  prior  to  his  appearance 
in  a  cause  for  the  defendant,  does  not  constitute  a  valid  service  of  such  complaint 
upon  the  defendant. 

Department  1,  Appeal  from  superior  court,  city  and  county  of  San  Fran- 
cisco; J.  r.  Sullivan,  Judge. 

Action  by  John  Powers  and  Catherine  Powers  against  Margaret  J.  Braly, 
executrix,  and  William  R.  Sloan,  executor,  to  quiet  title.  Judgment  was  ren- 
dered by  default  in  favor  of  plaintiff.     Defendants  appeal. 

W.  R.  Daingei'Jield,  for  appellants.     /.  J3.  UarU  for  respondents. 

Searles,  C.  J.  This  is  an  appeal  from  a  final  judgment  by  default  in  favor 
of  plaintiffs,  and  against  all  the  defendants.  The  action  was  originally 
brought  by  John  Powers  against  Margaret  J.  Braly  to  quiet  title  to  a  parcel 
of  land,  by  filing  a  complaint.  Some  time  afterwards,  and  without  any  order 
or  leave  of  the  court,  plaintiff  filed  an  amended  complaint  making  Catherine 
Powers,  a  party  plaintiff  with  himself,  and  adding  William  R.  Sloan,  executor, 
and  Margaret  J.  Braly,  executrix,  of  Marcus  Braly,  deceased,  as  parties  defend- 
ant. W.  li.  Daingerfield,  Esq.,  was  the  general  attorney  of  the  defendants, 
and  of  all  of  them.  The  amended  complaint  was  served  upon  defendant 
Sloan,  and  upon  Djiingerfield  as  and  for  defendant  Margaret  J.  Braly.  Two 
extensions  of  time  were  granted  by  plaintiffs'  attorney  to  Daingerfield  to  an- 
.  swer.  On  the  22d  day  of  December,  1882,  Daingerfield  gave  notice  that  on 
December  29,  1882,  he  would  move  the  court  to  strike  out  the  amended  com- 
plaint, and  dismiss  the  action  as  to  Sloan.  This  notice  specified  that  Dain- 
gerfield appeared  specially.  On  the  same  day  said  Daingerfield  applied  to  the 
court  for  extension  of  time  for  defendants  to  move  and  plead  until  it  was  de- 
termined which  complaint  he  should  plead  to;  and  on  the  23d  day  of  Decem- 
ber, 1882,  the  court  made  an  order  granting  all  the  defendants  until  five  days 
"irfter  notice  of  decision  of  motion  to  strike  out  amended  complaint  in  which 
to  plead."  The  notice  to  strike  out  was  denied  on  the  23d  day  of  January, 
1883,  and  notice  thereof  served  upon  Dangerfield  the  same  day.  The  sum- 
mons (if  any  there  was)  was  never  served  upon  any  of  the  defendants,  and  never 
was  amended  to  meet  the  changes  of  parties  plaintiffs  and  defendants. 

1.  The  service  of  the  amended  complaint  was  void  as  to  the  defendant 
Sloan,  because  no  service  of  a  summons  upon  him  or  his  co-defendants  was 
had,  and  equally  void  as  to  defendant  Braly,  because,  at  the  date  of  such  serv- 
ice, Daingerfield,  upon  whom  it  was  served,  had  not  appeared  as  an  attorney 
in  the  cause. 

2.  Daingerfield  never  appeared  as  an  attorney  of  record  in  the  cause  so  as 
to  waive  service  of  summons  and  complaint  under  section  416,  Code  Civil 
Proc.  "A  defendant  appears  in  an  action  when  he  answers,  demurs,  or  gives 
the  plaintiff  written  notice  of  his  appearance,  or  when  an  attorney  gives  no- 
tice of  appearance  for  him."  Code  Civil  Proc.  §  1014.  None  of  these  things 
were  done.  The  appearance  of  Daingerfield  to  strike  out  the  amended  com- 
plaint was  special,  for  that  particular  purpose,  and  in  no  sense  a  general  ap- 
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pearance  in  the  cause,  and  his  asking  the  court  for  an  extension  of  time  to 
move  or  plead,  until  the  motion  was  disposed  of,  was  an  act  ancilliary  to  the 
motion,  which  neither  in  letter  nor  spirit  complied  with  the  provision  of  the 
Code  as  to  an  appearance  as  attorney  of  record  for  the  defendants.  It  follows 
that  there  was  no  waiver  of  service,  and  the  defaults  of  defendants  were  im- 
properly entered. 
The  judgment  appealed  from  is  reversed,  and  the  cause  remanded. 

We  concur:  MoKinstry.  J.;  Paterson,  J. 

(75   Cal.  230) 

Beagan  v.  Fitzgerald.    (No.  11,148.) 

{^preme  Court  of  California.    March  14, 1888.) 

JuDOMBiTT— By  Default— Actions  to  Set  Aside. 

In  an  action  brought  to  annul  a  judgment  rendered  in  juatlce^s  court  by  default, 
regular  on  its  face,  and  for  an  Injunction  restraining  the  collection  of  the  same,  where 
the  complaint  showed  that  a  motion,  made  under  Code  Civil  Proc.  Cal.  §  859,  giving 
to  justices  of  the  peace  the  power  to  relieve  from  judgments  by  default  in  case  of 
mistake,  etc.,  on  good  cause  being  shown,  was  denied,  it  appearing  that  plaintiff 
had  pursued  an  adequate  remedy  at  law,  a  demurrer  to  the  complamt  is  properly 
sustained,  and,  on  refusal  to  amend,  the  injunction  should  be  dismissed. 

Department  1.  Appeal  from  superior  court,  city  and  county  of  San  Fran- 
cisco; John  J.  Finn,  Judge. 

Action  brought  by  Daniel  Beagan  to  annul  a  judgment  against  him  by  de- 
fault in  a  justice's  court,  and  for  an  injuction  restraining  the  collection  or  as- 
sigment  thereof,  against  Bridget  Fitzgerald,  executrix  of  the  will  of  Patrick 
Fitzgerald,  deceiised.  Plaintiff  appeals  from  a  final  judgment  for  defendant 
and  from  an  order  dissolving  an  injunction. 

John  D.  Whaley,  for  appellant.    M,  Cooney^  for  respondent. 

Searls,  C.  J.  This  is  an  appeal  from  a  final  judgment  render  in  tavor  of 
defendant  on  sustaining  a  demurrer  to  plaintiff's  complaint,  and  refusal  by 
the  latter  to  amend,  and  from  an  order  dissolving  an  injunction.  The  action 
was  brought  to  annul  a  judgment  rendered  in  favor  of  the  plaintiff  by  default 
In  a  justice's  court,  and  for  an  Injunction  restraining  the  collection  or  assign- 
ment thereof.  It  appears  from  the  complaint  that  the  defendant,  as  execu- 
trix of  the  last  will  of  Patrick  Fitzgerald,  deceased,  brought  suit  against  the 
plaintiff  herein  in  a  justice's  court  to  recover  $280,  as  for  money  loaned  to 
the  latter  by  defendant's  testator.  Summons  was  regularly  served  upon 
plaintiff,  but  the  latter,  being  unable  to  read,  made  a  misiakeas  to  the  return- 
day,  which  was  February  9,  1885,  and  did  not  appear  in  the  cause  until  the 
following  day,  when  he  caused  a  demurrer  to  be  tiled  to  the  complaint.  This 
demurrer  was  on  the  18th  of  February  stricken  out,  on  motion  of  plaintiff's 
counsel  therein,  and  judgment  entered  against  the  defendant.  On  the  21st 
day  of  February,  1885,  defendant  in  that  case  moved  the  court  to  vacate 
the  judgment  and  permit  him  to  file  an  answer,  basing  his  motion  on  the 
ground  of  mistake,  inadvertence,  and  excusable  neglect,  and  averring  that 
he  had  a  good  and  meritorious  defense  to  the  action  on  the  merits.  What 
particular  facts  were  set  out  in  tlie  justice's  court,  to  show  a  meritorious  de- 
fense to  the  action,  beyond  a  statement  of  non-indebtedness,  does  not  appear. 
The  motion  to  set  aside  the  default  was  denied  March  5, 1885,  and  thereupon 
this  action  was  instituted.  Section  859,  Code  Civil  Proc,  gives  to  justices* 
courts  power,  "on  such  terms  as  may  be  just,  and  on  payment  of  costs,  [to] 
relieve  a  party  from  a  judgment  by  default  taken  against  him  by  his  mistake, 
inadvertence,  surprise,  or  excusable  neglect,  but  the  application  for  such  re- 
lief must  be  made  within  ten  days  after  the  entry  of  the  judgment  and  upcn 
aflidavit  showing  good  cause  therefor."  The  application  to  set  aside  the  de- 
fault was  in  due  time.    Inj  unctions  to  restrain  proceedings  at  law  are  granted 
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in  instances  where  the  facts  show  it  to  he  against  conscience  to  enforce  such 
proceedings,  and  at  the  same  time  sJiow  that  the  injured  party  could  not  have 
availed  himself  of  such  facts  in  a  court  of  law,  or  of  which  he  might  have 
availed  himself  at  law,  but  was  prevented  by  fraud  or  accident,  unmixed  with 
any  fault  or  negligence  on  his  part.  "In  such  cases  it  mattered  not  whether  the 
application  was  made  before  or  after  judgment  or  execution,  and  upon  a  proper 
showing  a  court  of  equity  would  interfere  by  injunction  to  restrain  the  ad- 
verse party.  Bills  of  this  sort  are  frequently  termed  bills  for  a  new  trial. 
Story,  Eq.  Jnr.  §  887.  Not  that  a  new  tritil  was  in  fact  ordered  in  the  court 
of  law,  for  this  could  not  be  done,  but  that  the  result  reached  was  tantamount 
thereto.  As  above  stated,  a  case  for  relief  by  way  of  injunction  against  a 
judgment  at  law  must  present  facts  not  only  showing  the  equitable  rights  of 
the  complainant,  but  also  showing  that  he  could  not  have  availed  himself  of 
such  facts  in  the  legal  forum.  The  tendency  of  modern  legislation  and  prac- 
tice has  been  to  greatly  abridge  the  necessity  for  this  class  of  bills  by  provid- 
ing remedies  in  the  courts  of  law  for  many  of  the  exigencies  which  called  them 
into  existence. 

Thus,  in  the  present  case,  we  may  assume  that  default  was  taken  against 
the  plaintiff  herein  by  his  inadvertence  and  excusable  neglect,  and  that  he 
had  a  perfect  defense  to  the  action;  a  case  in  which  he  would  formerly  have 
been  entitled  to  relief  in  equity.  But  we  cannot  say  he  was  powerless  to 
take  advantage  of  this  mistake  at  law,  for  the  reason  that  section  859, 
quoted  above,  is  expressly  designed  to  give  relief  in  such  cases,  and  thus,  by 
a  short  and  adequate  process,  to  secure  the  ends  formerly  attained  by  the  long 
and  cumbersome  process  of  a  bill  in  equity.  lie  not  only  could,  but  did,  move 
under  this  section  in  the  justice's  court.  The  contention  of  plaintiff  is  that 
the  justice  improperly  decided  against  him,  and  that  he  has  no  appeal.  The 
answer  is  that  a  court  of  equity  does  not  sit  as  a  court  for  the  correction  of 
errors  in  actions  at  law,  and  it  never  grants  relief  upon  the  ground  of  error 
or  mistake  in  the  judgment  of  the  court  of  law,  or  because  the  court  of  equity, 
in  deciding  the  same  questions,  passed  upon  by  the  law  court,  would  have 
reached  a  different  conclusion.  Story,  Eq.  Jur.  (3d  Ed.)  §  1575.  We  are, 
of  course,  speaking  of  judgments  fair  upon  their  face,  and  not  of  void  judg- 
ments, which  may  be  impugned  anywhere,  and  by  direct  or  collateral  attack. 
Even  were  we  authorized  to  examine  into  the  propriety  of  the  action  of  the 
court  in  refusing  to  set  aside  the  default  of  plaintiff,  which  we  are  not,  we 
have  not  the  record  before  us  upon  which  he  acted;  non  constat,  but  there 
may  have  been  good  reasons  appearing  for  the  refusal  complained  of.  It  follows 
that,  as  it  appears  aflirmatively  from  the  law  and  the  complaint,  not  only  that 
plaintiff  had  an  adequate  remedy  in  the  action  at  law,  but  that  he  pursued  it, 
the  complaint  is  insuflScient  to  warrant  the  relief  asked,  and  the  demurrer 
was  properly  sustained;  and,  as  he  declined  to  amend,  and  final  judgment  was 
rendered  against  him,  the  injunction  was  properly  dismissed. 
Judgment  and  order  affirmed. 

We  concur:    MoKinstkt,  J, ;  Paterson,  J. 

as  Cal.   261) 

Davis  f>.  Heimbach  et  ah    (No.  12,383.) 
{Sfwpreme  Court  of  California.    March  20, 1888.) 

1.  Prtxcipal  and  Sitrett— Coxtribution  between  Subeties— Notiob  of  Claim. 

Code  Civil  Proc.  Cal.  $  709,  providos  that,  in  an  action  against  a  prlnciptkl  and 
sureties,  a  surety  is  entitled  to  the  benefit  of  the  judgment  to  compel  contribution 
from  his  co-sureties,  provided  he  file  with  the  clerk  notice  of  his  parent  and  claim 
to  contribution.  Held,  in  view  of  such  provision  requiring  the  filing  of  notice,  an 
execution  by  a  surety  against  his  co-sureties  will  be  quashed  when  obtained  with- 
out serving  notice  upon  them. 
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2.  Same— Agrkemext  between  Surety  akd  Principal— Effect  otx  Rsmbdt  aoiinst 
Co-sureties. 

A  surety  who  agrees  with  his  principal^  in  a  written  contract  entered  into  before 
jud|nnent  recovered  against  them,  to  pay  the  whole  of  his  principal's  debt,  is  not 
entitled  to  execution  against  his  co-sureties,  nor  to  show  in  such  summary  proceed- 
ing: that  the  contract  was  entered  into  by  him  through  mistake,  and  should  be  set 
aside. 

Commissioners*  decision     Department  1.    Appeal  from  superior  court,  Co- 
lusa county;  E.  A.  Bridqford,  Judge. 
H.  M,  Albei^y,  for  appellant.    Richard  Bayne,  for  respondent. 

Hayne,  C.  This  is  an  appeal  by  defendants  McDaniel  and  Miller  from  an 
order  quashing  an  execution  issued  at  their  Instance  against  their  co-defend- 
ants Wiles  and  Ludy.  It  appears  that  these  four  parties  were  sureties  upon 
a  note  of  defendant  Heimbach  to  the  plaintiff,  Davis,  and  were  all  defendants 
in  the  action,  which  was  upon  the  note.  Judgment  having  been  entered  against 
them,  McDaniel  and  Miller  paid  tlie  whole  anlount,  and  then,  under  section 
709,  Code  Civil  Proc,  took  out  a  writ  of  execution  against  their  co-defend- 
ants, Wiles  and  Ludy,  for  their  proportion.  This  execution  was  quashed  by 
order  of  the  court,  and  from  this  order  the  appeal  is  taken.  The  section  re- 
ferred to  provides  that  contribution  may  be  enforced  in  this  summary  man- 
ner **if,  within  ten  days  after  his  payment,"  the  party  files  a  notice,  etc.  The 
whole  sum  paid  was  $5,600.58.  Of  this  $3,354.30  was  paid  on  May  I8th,  and 
the  remainder  not  until  June  24th.  The  notice  and  claim  were  filed  on  June 
27th  [t  is  open  to  doubt  whether  such  filing  was  *^  within  ten  days  after  his 
payment;**  for,  the  proceeding  being  statutory,  the  course  pointed  out  by  the 
statute  must  be  strictly  pursued,  Hansen  v.  Martin,  63  Cal.  282.  But, 
without  expressing  an  opinion  upon  this  point,  we  think  there  are  other 
grounds  upon  which  the  order  should  be  affirmed. 

1.  The  order  directing  the  issuance  of  the  execution  was  obtained  without 
notice  to  the  parties  to  be  affected  by  it.  We  have  not  been  referred  to  any 
decision  in  relation  to  the  section  under  which  the  proceedings  were  taken. 
But  there  are  several  decisions  in  relation  to  section  942,  which  provides  for 
'  the  entry  of  judgment  against  sureties  on  appeal-bonds.  In  Ladd  v.  Pamellf 
57  Cal.  232,  the  court  said  that  it  saw  nothing  in  the  point  that  that  section 
was  unconstitutional.  But  in  that  case  it  appears  from  the  opinion  that  no- 
tice had  been  given,  and  from  the  argument  of  counsel  it  would  seem  that  the 
point  in  which  the  court  could  see  nothing  was  that  the  sureties  were  entitled 
to  a  trial  by  jury. ,  In  the  subsequent  case  of  Meredit?t  v.  Mining  Ass'n,  60 
Cal.  617,  it  was  held  that  the  sureties  on  an  appeal-bond  were  not  entitled  to 
notice  of  an  application  for  judgment  against  them.  The  ground  of  the  decis- 
ion seems  to  have  been  that  the  section  did  not  provide  for  notice,  and  that 
it  must  be  presumed  that  the  sureties  contracted  with  reference  to  existing 
law,  which  therefore  entered  into  and  formed  a  part  of  their  contract.  It  is 
to  be  observed  of  this  case  that  the  statute  construed  does  not  in  terms  dis- 
pense with  notice.  It  is  simply  silent  upon  the  subject.  And  il  it  be  true  that, 
when  taken  in  connection  with  other  provisions  of  the  same  Code,  (sections 
1005  and  1011,)  it  does  not  provide  for  notice,  yet  it  is  deserving  of  consider- 
ation whether,  in  view  of  the  importance  of  an  opportunity  to  be  lieard,— a 
right  which  almost  always  exists, — it  ought  not  to  be  presumed  that  the  parties 
contracted  with  reference  to  it,  and  that  it  formed  a  part  of  their  contract. 
To  say  otherwise  is  to  dispense  with  a  fundamental  and  important  right  by  a 
somewhat  strained  application  of  an  artificial  rule  of  construction  of  a  con- 
tract. But,  however  this  may  be  as  to  the  section  in  relation  to  appeal-bonds, 
the  doctrine  of  the  case  has  no  application  to  the  section  involved  here.  This 
section  provides  that  the  party  seeking  the  entry  of  judgment  shall  "file  with 
the  clerk  of  the  court  where  the  judgment  is  rendered  notice  of  his  payment, 
and  claim  to  contribution  or  repayment."    It  is  true  that  it  does  not  specify 
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the  person  to  whom  the  notice  is  to  be  given,  or  its  period,  or  the  manner  ia 
which  it  is  to  be  given.  But  Ihe  natural  meaning  of  the  word  ''notice'*  is  a 
notice  to  some  one,  and»  if  the  person  be  not  indicated,  the  plain  inference  is 
that  the  party  intended  is  the  person  who  is  Interested, — ^the  onie  who  is  to  be 
proceeded  against.  Even  if  this  were  not  the  natural  meaning  of  the  word, 
we  should  hesitate  long  before  concluding  that  the  legislature  intended  to  pro- 
vide for  judgment  against  a  man  in  a  court  of  justice  without  giving  him  an 
opportunity  to  be  lieard  in  his  defense.  But,  as  above  stated,  it  is  not  strain- 
ing the  language  to  hold  that  -some  notice  to  the  parties  interested  is  neces- 
sary, and,  if  this  is  so,  the  period  and  manner  of  giving  it  are  provided  in 
other  parts  of  the  Code.  Code  Civil  Proc.  §§  1005-1011,  et  seq.  The  order 
directing  the  execution  having  been  without  notice,  the  proceedings  were 
properly  vficated. 

2.  The  showing  made  by  the  respondents  upon  the  motion  to  quash  was 
suflacient  to  sustjun  the  order  made.  The  respondents  produced  a  written 
contract,  made  before  the  judgment,  by  which  the  appellant  McDaniel,  in  con- 
sideration of  the  assignment  to  him  of  the  principaPs  interest  in  a  certain 
firm,  and  the  conveyance  by  the  principars  wife  of  a  piece  of  real  estate, 
(which  transfers  were  duly  made,)  agreed  to  pay  the  whole  debt  himself.  Mc- 
Daniel admitted  that  he  signed  the  agreement,  but  urged  that  he  did  so  **  with- 
out first  having  read  it,  and  without  knowing  what  it  contained/'  and  that  it 
did  not  truly  express  what  was  in  fact  the  understanding  of  the  parties. 
Without  expressing  any  opinion  as  to  whether  the  showing  made  would  enti- 
tle McDaniel  to  maintain  a  suit  in  equity  to  have  the  contract  set  aside,  it  is 
sufficient  to  say  that  as  long  as  it  stands  it  is  a  good  answer  to  an  application 
for  contribution,  whether  by  motion  or  action.  John  v.  Jones,  16  Ala.  464; 
and  compare  Taylor  v.  Reynolds,  53  Cal.  687,  and  Logan  v.  Talbot,  59  Cal. 
653.  And' we  think  it  clear  that  he  cannot  have  the  contract  set  aside,  and 
all  the  equities  adjusted,  in  this  summary  proceeding,  based  upon  affidavits. 
Still  less  can  he  ignore  the  contract  entirely,  and  calmly  proceed  to  take  out 
his  execution  in  defianpe  of  it,  and  without  so  much  as  notice  to  those  inter- 
ested. 

The  other  points  made  do  not  seem  to  require  special  notice*  We  therefore 
advise  that  the  order  appealed  from  be  affirmed. 

We  concur:    Bblcher,  C.  C;  Footb,  0. 

Per  Cxtriah.  For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  is  affirmed. 


(75  Gal.  277) 

Btrne  v.  Bred  et  al.    (No.  11.714.) 
{Supreme  Court  of  California.    March  80, 1888.) 

1.  Fraudulent  Convetanobs— Evedencb— Declabations  against  Interest. 

In  an  action  by  plaintilf  claiming  for  his  testator  that  defendant  conveyed  prop- 
erty in  fraud  of  creditors,  the  defendant  claiming  that  she  oonveyefd  in  good  faith 
to  oischarge  an  indebtedness  to'her  grantee,  testunony  that  plaintiiTs  testator  had 
spoken  about  such  indebtedness  was  competent,  being  a  declaration  against  in- 
terest. 

2.  Sahb. 

And  in  such  action,  where  the  grantee,  being  asked  by  plaSntlfl  how  the  Indebted- 
ness arose,  replied  that  her  mother  had  given  $500  to  the  defendant,  and  being  asked 
how  she  knew  that,  answered  that  defendant  told  her  so,  the  evidence  was  respon- 
sive to  the  question  and  admissible. 
8.  8ame->Qood  Faith  of  Grantee. 

In  an  action  to  set  aside  a  deed  for  fraud  on  the  part  of  both  grantor  and  grantee, 
a  question  to  the  grantee  as  to  whether  she  took  the  deed  for  the  purpose  of  pre' 
venting  any  one  else  from  setting  the  property,  was  relevant  to  the  question  in  i». 
sue  whether  witness  took  the  deed  in  good  faith. 
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4.  SiLME— G006  Faith  of  Grantok. 

Whether  defendant  conveyed  property  in  fraud  of  creditors  being  in  Issue,  testi- 
mony as  to  what  plaintiff  said  about  the  value  of  other  property,  which  defendant 
had  mortgaged  to  him,  was  admissible  to  show  that  she  might  honestly  have  be- 
lieved, when  she  made  the  conveyance  in  controversy,  that  the  mortgaged  property 
was  sufBcient  to  pay  all  incumbrances  on  it. 

5.  Same. 

And  her  petition  to  set  toide  the  sale  of  such  mortgaged  land  was  also  admissible 
for  the  same  reason. 

6.  Same. 

And  where  it  appeared  that  the  grantee  had  asked  plaintiff  if  he  could  hold  liable 
the  rest  of  defendant's  property  if  the  mortgaged  property  should  be  insufficient  to 
satisfy  the  mortgage,  and  plaintiff  had  answered  "  No, "  testimony  as  to  pJaintilf 'a  mo- 
tive in  so  answering  was  inadmissible. 

7.  New  Trialt— Newly-Discovered  Evidence — Suffiotenct. 

An  application  for  a  new  trial  on  the  ground  of  newly-discovered  evidence,  whidh 
would  probably  not  produce  any  different  result,  is  properly  denied. 

Commissioners'  decision.  Department  1.  Appeal  from  superior  coui-t^ 
Placer  county;  B.  F.  Myers,  Judge. 

C\  A.  <&  F.  P.  Tutile,  for  appellant.  J.  M.  Fulweiler  and  Hale  d-  Craig. 
for  respondents. 

Belcher,  C.  C.  This  is  an  appeal  by  the  plaintiff  from  a  judgment,  and 
order  denying  him  a  new  trial.  The  action  was  brought  to  remove  an  alleged 
cloud  on  the  plaintiff's  title  to  certain  mining  claims,  situate  near  Iowa  Hill, 
in  Placer  county.  The  mining  claims  in  controversy  were  formerly  owned  by 
the  defendant  Adelia  Hill,  and  the  plaintiff  asserts  title  to  them  under  a  sale 
on  execution,  issued  upon  a  judgment  against  her,  made  to  him  as  executor 
of  the  last  will  of  Matthew  Reed,  deceased,  on  the  24th  day  of  September,  1883, 
and  under  a  sheriff's  deed  made  to  him,  in  pursuance  of  the  sale,  on  the  26th 
day  of  March,  1884.  The  defendant  Julia  S.  Reed  asserts  title  to  the  claims 
under  a  deed  made  to  her  by  her  co-defendant  Adelia  Hill,  on  the  18th  day  of 
May,  1883.  It  Is  alleged  in  the  complaint  that  this  deed  to  the  defendant 
Reed  was  made  without  any  consideration,  and  with  the  intent,  on  the  part 
of  both  grantor  and  grantee,  to  hinder,  delay,  and  defraud  the  creditors  of  the 
grantor,  of  whom  the  plaintiff  was  and  is  one;  and  that  it  consequently  is  a 
cloud  on  his  title,  which  he  asks  to  have  removed.  The  answer  denies  that 
the  deed  in  question  was  made  without  consideration,  or  with  any  intent  to 
hinder,  delay,  or  defraud  the  creditors  of  defendant  Hill,  or  any  of  them,  and 
alleges  that  on  the  18th  of  May,  1883,  defendant  Reed,  for  a  full,  sufficient, 
and  valuable  consideration,  purchased  the  claims,  and  ever  since  lias  been 
and  now  is  the  bona  fide  and  lawful  owner  and  holder  of  the  same,  and  of 
every  part  and  parcel  thereof. ,  The  court  below  found  that  on  the  18th  day 
of  May,  1883,  the  aggregate  value  of  the  mining  claims  in  controversy  was 
not  over  *1, 100;  that  on  that  day  the  defendant  Hill  was  justly  indebted  to 
the  defendant  Reed  in  the  sum  of  $1,976.33,  "and  on  said  day,  by  agreement 
thereto  with  said  Reed,  said  Hill  executed  and  delivered  to  said  Reed  the  con- 
veyance of  said  properties  mentioned  in  the  complaint  herein,  and  certain 
other  mining  property  not  described  in  the  complaint,  in  full  satisfaction,  dis- 
charge, and  payment  of  said  indebtedness,  and  said  Reed  accepted  said  con- 
veyance in  tuil  satisfaction,  payment,  and  discharge  of  said  indebtedness; 
that  the  said  indebtedness,  and  the  satisfaction  and  discharge  thereof,  was  a 
full  and  adequate  consideration  for  the  properties  thus  conveyed;  that  the  said 
conveyance  was  made  and  accepted  in  good  faith,  and  without  any  intent  to 
hinder,  delay,  or  defraud  plaintiff,  or  any  creditor  or  creditors  of  defend- 
ant Hill;  that  the  defendants  Reed  and  Hill  did  not  collude  or  intend,  by  said 
conveyance  or  otherwise,  nor  did  either  of  them  intend,  thereby  to  hinder,  de- 
lay, or  defraud  the  plaintiff  or  his  co-executor,  or  any  creditor  or  creditors  of  the 
defendant  Hill,  from  collecting,  by  execution  or  otherwise,  any  anticipated  or 
other  judgment  that  might  be  rendered  against  defendant  Hill,  or  to  prevent^ 
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hinder,  or  delay  the  collection  of  any  debt  or  demand  due  by  defendant  Hill  to 
any  one. "  It  was  accordingly  adjudged  and  decreed  that  the  defendant  Julia 
8.  Beed  is,  and  since  tlie  18th  day  of  May,  1883,  has  been,  the  owner  of  all  the 
properties  conveyed  to  her  on  that  day  by  defendant  Hill,  and  is  entitled  to 
hold  the  same  as  against  the  plaintiff;  and  that  neither  the  plaintiff  nor  the  es- 
tate of  Matthew  Heed,  deceased,  ever  acquired  or  had  or  held  any  title  to,  or 
right,  interest,  or  estate  in,  said  properties,  or  any  part  thereof. 

It  is  claimed  for  the  appellant  that  the  findings  were  not  justified  by  the  evi- 
dence, and  that  the  judgment  should  be  reversed,  and  a  new  trial  granted  for 
that  reason.  The  answer  is  that  as  to  all  of  the  disputed  facts  there  was  a 
clear  conflict  in  the  evidence,  that  given  in  behalf  of  respondents  being  quite 
sufficient  to  justify  each  of  the  findings.  The  well-settled  rule  in  regard  to 
conflicting  testimony  must  therefore  control  the  action  of  tl^is  court.  It  is 
also  claimed  that  the  court  committed  several  errors  in  admitting  and  reject- 
ing evidence,  which  should  cause  a  reversal  of  the  judgment.  We  shall  speak 
briefly  of  each  of  these  alleged  errors.  The  plaintiff  was  called  as  a  witness 
in  his  own  behalf,  and  testified  that  he  told  defendant  Hill  in  presence  of  de- 
fendant Heed  that  he  must  foreclose,  and  that  defendant  Heed  asked  him  if 
he  could  come  on  the  other  claims  if  the  property  mortgaged  did  not  bring  the. 
amount  due,  and  he  answered,  "No."  Counsel  for  plaintiff  then  asked  why 
he  said  "No."  The  question  was  objected  to  and  excluded  by  the  court,  and 
we  see  no  error  in  the  ruling.  It  was  certainly  immaterial  for  the'court  to 
know  what  secret  motives  induced  the  witness  to  answer  as  he  did.  The  de- 
fendant Heed  was  called  as  a  witness  by  the  plaintiff,  and  was  asked  how  she 
paid  for  the  property  conveyed  to  her.  She  answered  that  when  she  purchased 
the  property  her  aunt  (defendant  Hill)  owed  her  81,976.33,  and  added:  "The 
consideration  of  the  indebtedness  was  this:  my  mother  gave  my  aunt  $500  for 
me  September  10,  1868."  She  was  then  asked  how  she  knew  her  mother 
gave  $500  to  her  aunt,  and  she  answered  that  her  aunt  told  her  so.  Counsel 
for  plaintiff  moved  to  strike  out  the  answer,  and  the  court  denied  their  mo- 
tion. We  see  no  error  in  this  ruling.  The  answer  was  responsive  to  the 
question,  and  the  fact  that  it  was  hearsay  was  no  reason  for  striking  it  out. 
Indeed,  the  plaintiff  would  seem  to  have  been  left  in  a  better  position  with 
the  answer  in  than  out.  On  cross-examination  the  same  witness  was  asked 
if  Matthew  Heed,  in  his  life-time,  said  anything  to  her  about  her  aunt  ow- 
ing her  this  money.  The  question  was  objected  to,  and  the  objection  over- 
ruled. This  ruling  was  proper.  The  plaintiff  was  claiming  for  the  estate  of 
Matthew  Heed  that  the  conveyance  to  the  witness  was  made  without  any  con- 
sideration, and  it  was  proper,  therefore,  to  show,  as  a  declaration  against  his 
interest,  that  Heed,  in  his  life-time,  knew  and  spoke  of  the  indebtedness. 
The  witness  was  also  asked,  on  her  cross-examination,  if  she  took  the  deed 
for  the  purpose  of  preventing  anyone  else  from  getting  the  property;  and  the 
question  was  objected  to  but  allowed.  The  question  was  entirely  relevant 
and  proper.  It  was  insisted  for  the  plaintiff  that  the  witness  took  the  deed  to 
hinder,  delay,  and  defraud  creditors,  and,  whether  she  did  so  or  not,  was  the 
principal  issue  to  be  decided.  She  was  a  competent  witness,  and  it  was  proper 
for  her  to  state  what  her  purpose  was.  The  defendants  were  permitted* 
against  the  objection  of  plaintiff,  to  prove  by  the  witness  Hobson  that  in  1879 
plaintiff's  testator  told  him  that  defendant  Hill  held  $500  in  trust  for  defend- 
ant Heed.  For  the  reasons  above  stated,  we  see  no  error  in  this  ruling.  The 
testimony  of  Hobson  as  to  what  plaintiff  said  about  the  value  of  the  mort- 
gaged property,  and  the  petition  of  defendant  Hill  to  set  aside  the  sale  under 
the  Gleason  mortgage,  were  admissible  to  show  that  defendant  Hill  might 
honestly  have  believed,  and  did  believe,  when  she  conveyed  the  claims  in  con- 
troversy to  defendant  Heed,  that  the  mortgaged  property  was  more  than  suffi- 
cient to  pay  all  incumbrances  upon  it.  One  of  the  grounds  upon  which  the 
plaintiff  made  his  motion  for  a  new  trial  was  newly-discovered  evidence,  which 
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he  could  not  with  reasonable  diligence  have  discovered  and  produced  at  the 
trial.  Applications  for  new  trial  are  addressed  to  the  sound  legal  discretion 
of  the  trial  court,  and  the  action  of  that  court  will  not  be  disturbed,  except 
for  an  abuse  of  its  discretion;  the  presumption  being  that  ttie  discretion  was 
properly  exercised.  And  to  entitle  a  partj  to  a  new  trial  on  the  ground  of 
newly-discovered  evidence.it  must  appear — "-Fir^i.that  the  evidence,  and  not 
merely  its  materiality,  be  newly  discovered;  aecor^d,  that  the  evidence  be  not 
cumulative  merely;  third,  that  it  be  such  as  to  render  a  different  result  prob- 
able on  a  retrial  of  the  cause;  fourth,  that  the  party  could  not,  with  reason- 
able diligence,  have  discovered  and  produced  it  at  the  trial;  Sind,  flfth,  that 
these  facts  be  shown  by  the  best  evidence  of  which  the  case  admits. "  Hayne, 
New  Trial  &  App.  §  88.  In  support  of  his  motion  the  plaintiff  filed  two  affida- 
vits, and  these  were  met  by  counter-affidavits  on  the  part  of  defendants. 
After  carefully  reading  all  of  the  affidavits,  we  are  of  the  opinion,  assuming 
what  is  said  in  them  to  be  true,  that  the  court  below  acted  rightly  in  denying 
the  motion,  as  a  retrial  probably  would  not  and  ought  not  to  produce  any  dif- 
ferent result. 

We  find  nothing  in  the  record  which  calls  for  a  reversal  of  the  judgment, 
and  therefore  advise  that  the  judgment  and  order  be  affirmed. 

We  concur:    Foote,  C;  Hayne,  0. 

Per  Curiam.    j"or  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  are  affirmed. 


(75  Cal.  268) 

Strickland  t>.  Holbrooke.    (No.  12,170.) 
{Supreme  Court  of  California,    March  30, 1888.) 

NeOOTIABLE  iNSTRUMENTS—PROMiaSORY"  NOTE— WhAT  CONSTrTUTBS. 

Suit  was  brought  on  an  instrument  reading  as  follows:  **$1,000.  Throe  yean 
from  date,  I  promise  to  pay  to  Daniel  Strickland,  for  value  received,  in  United  States 
gold  coin,  at  the  rate  of  10  per  cent,  per  annual, "  and  dated  and  signed.  Seld  a 
valid  promissory  note.* 

Commissioners'  decision.  Department  1.  Appeal  from  superior  court, 
Nevada  county;  J.  M.  Walling,  Judge. 

Action  upon  a  written  instrument,  brought  by  Daniel  Strickland  against 
Ellen  E.  Holbrooke.    Judgment  for  plaintiff,  and  defendant  appeals. 

Cross  i&  Simonds  and  A.  B,  Dibble,  for  appellant.  A,  /.  Ridge  and  /.  J. 
Caldwellt  for  respondent. 

Foote,  C.  This  action  was  brought  against  Ellen  E.  Holbrooke,  to  recover 
a  money  judgment  upon  a  writing  as  follows: 

"Grass  Valley,  July  8,  1882. 
"$1,000.    Three  years  from  date,  I  promise  to  pay  to  Daniel  Strickland, 
for  value  received,  in  United  States  gold  coin,  at  the  rate  of  10  per  cent,  per 
annual*  Daniel  F.  Holbrooke. 

"Ellen  E.  Holbrooke." 
Had  the  81,000,  in  figures  and  dollar-mark,  been  expressed  in  words,  the 
writing  would  have  read  thus:  "Grass  Valley,  July  8,  1882. 

"One  thousand  dollara.  Three  years  from  date,  I  promise  to  pay  Daniel 
Strickland,  for  value  received,  in  United  States  gold  coin,  at  the  rate  of  10 
per  cent,  per  annual.  Daniel  P.  Holbrooke. 

"Ellen  E.  Holbrooke." 

1  Where  the  maker's  obligation  is  not  an  independent,  absolute,  and  unconditional  one 
•for  the  payment  of  a  precise  and  definite  sum  of  money,  at  all  events,  without  contin- 
gency, we  instrument  is  not  a  promissory  note.  Edwards  v.  Ramsey,  (Minn.)  14  N.  W. 
Kep.  272. 
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The  action  was  brought  upon  this  instrument  as  if  it  was  a  promissory  note 
for  the  payment  of  money.  The  prayer  of  the  complaint  was  a  judgment 
against  Ellen  E.  Holbrooke  for81>000,  and  interest  at  the  rate  of  10  per  cent, 
per  annum  from  date.  A  demurrer  to  the  complaint  being  overruled,  an  an- 
swer was  filed  denying  all  the  allegations  of  the  first-mentioned  pleading. 
Judgment  was  rendered  as  prayed  for,  and  an  order  made  denying  the  defend- 
ant's motion  for  a  new  trial.  From  the  judgment  and  order  this  appeal  is 
taken. 

The  instrument  above  set  out  was  offered  in  evidence.  It  was  objected  to, 
but  admitted  by  the  court.  It  was  read,  and  the  plaintiff  offered  evidence 
which  tended  to  prove  that  no  portion  of  theprincipal  sum  of  money  or  inter- 
est thereon  had  ever  been  paid.  The  defendant  offered  no  evidence  whatever. 
The  question  for  determination  is,  what  is  the  legal  effect  of  the  alleged  prom- 
issory note?  To  us  it  seems  that  by  the  teims  thereof,  at  Grass  Valley,  on 
the  8th  or  July,  1882,  Daniel  P.  and  Ellen  E.  Holbrooke,  $1,000,  three  years 
after  said  8th  of  July,  1882,  promised  to  pay  Daniel  Strickland,  for  value  re- 
ceived, in  United  States  gold  coin,  with  10  per  cent,  per  annum;  or,  what  is 
the  same  thing,  at  Orass  Valley,  on  the  8th  day  of  July,  1882,  Daniel  P.  and 
Ellen  E.  Holbrooke  promised  to  pay,  three  years  after  the  said  8th  day  of  July, 
1882,  Daniel  Strickland,  $1,000  in  United  States  gold  goin,  for  value  received, 
with  interest  at  the  rate  of  10  per  cent,  per  annum  from  said  last-mentioned 
date.  Taking  the  whole  instrument,  in  all  its  terms,  it  is  evident  that  it  was 
a  written  engagement,  by  the  signers  thereof,  to  pay  a  certain  sum  of  money 
at  a  certain  time,  with  interest  from  the  date  of  the  instrument,  for  value 
received.  The  sum  or  amount  of  such  an  instrument  need  not  necessarily  be 
expressed  in  words;  if  expressed  in  figures  or  ciphers,  it  has  the  same  effect. 
Story,  Prom.  Notes,  §§  20,  21,  No  particular  form  of  words  is  necessary  to 
constitute  such  a  writing.  The  form  of  it  may  be  varied  at  the  pleasure  of  the 
individual  executing  it,  provided  that  in  all  CHses  the  form  adopted  amounts,  in 
legal  effect,  to  a  written  promise  tor  the  payment  of  money,  absolutely  and  at 
all  events,  and  it  intei-feres  with  no  statute  regulation.  Id.  §  12.  The  in- 
strument in  question  needed  no  correction  or  addition  to  or  subtraction  of 
words  therefrom,  to  make  it  a  promissory  note.  It  was  just  as  certainly  a 
promise  to  pay,  for  value  received,  $1,000  in  gold  coin,  three  years  after  a 
certain  date,  with  interest  at  a  certain  rate,  as  if  the  $1,000  had  been  written 
after  the  word  "pay"  in  the  body  of  the  note,  instead  of  being  written,  as  it 
was,  before  the  word  "three."  For  these  reasons  we  are  of  the  opinion  that 
tlfe  judgment  and  order  of  the  court  below  should  be  affirmed. 

We  concur:    Belcher,  C.  C;  Hayne,  C. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion  the  judg-> 
ment  and  order  are  affirmed. 

(75  Oal.  287)  

0  Diemer  V.  Herber.    (No.  9,888.) 

(Supreme  Court  of  California.    March  20, 1888.) 

Malicious  Prosecution — Pkobable  Cause — Commitment  on  Pbbliminart  HEAsma. 
In  an  action  for  malicious  prosecution,  it  appeared  that  plaintiff  won  money  from 
defendant  on  a  wager;  that  defendant  threatened  to  have  plaintiff  arrested  if  he 
did  not  return  such  money ;  that  plaintiff  was  arrested,  at  defendant's  instance,  and 
committed  on  a  charge  of  larceny ;  that  an  information,  duly  filed,  charging  plain* 
tiff  with  such  crime,  was  dismissed  for  want  of  evidence.  Held,  that  such  commit- 
ment was  only  prima  facie  evidence  of  prohable  cause  for  such  prosecution,  and 
that  it  was  fully  rebutted  by  the  other  evidence.^ 

Commissioners'  decision.  Department  2.  Appeal  from  superior  couit,  city 
and  county  of  San  Francisco;  F.  W.  Lawler,  Judge. 

'See,  also,  Finchim  v.  Com.,  (Va.)  3  S.  E.  Rep.  818,  and  note. 
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Action  by  John  Diemer  against  John  Herber  for  malicious  prosecution.  • 
Judgment  for  defendant,  and  plaintiff  appeals. 

L.  Quint,  for  appellant.  Edw,  Salomon^  {Henry  Eickhoff^  of  counsel,) 
for  respondent. 

FooTE,  C.  This  is  an  action  for  damages  for  a  malicious  prosecution.  A 
jury  was  impaneled  to  try  the  issues  joined,  and  evidence  was  introduced  on 
the  part  of  the  plaintiff.  Thereupmi  the  defendant  moved  for  a  nonsuit,  and  it 
was  granted.  From  the  judgment  therein  given  and  made,  and  from  an  or- 
der refusing  a  new  trial,  this  appeal  is  prosecuted.  The  facts  of  the  case  as 
they  appeared  in  evidence  are  as  follows:  The  plaintiff  and  the  defendant 
got  into  a  discussion  as  to  whether  any  watch  could  be  found  in  San  Francisco 
which  would  run  longer  than  a  week  without  being  wound  up.  The  defend- 
ant was  willing  to  bet  five  dollars  against  a  hundred  that  no  such  watch  could 
be  produced.  Finally  the  parties  each  bet  and  put  up  a  hundred  dollars;  the 
plaintiff  betting  that  sum  that  he  could,  and  the  defendant  betting  that  he 
could  not,  produce  such  a  watch.  Then  the  plaintiff  produced  a  watch  that 
he  said  would  run  longer  than  a  week,  and  was  told  by  the  defendant  to  take 
the  money  which  had  been  put  upon  the  wager.  The  plaintiff,  in  accordance 
with  this  permission  and  request,  took  the  money,  and  went  out  of  the  de- 
fendant's premises.  In  a  very  few  minutes  the  defendant  sent  a  messenger 
after  him  to  bring  back  the  money,  or  he  would  be  arrested.  The  plaintiff, 
thinking  he  had  won  the  money  fairly,  treated  the  demand  with  scorn.  Aft- 
erwards, through  his  attorney  and  others,  the  defendant  endeavored  to  in- 
duce the  plaintiff  to  return  the  whole,  and  then  a  part,  of  the  money;  one  of 
the  propositions  made  being  that,  if  the  plaintiff  would  pay  back  $50,  the  de- 
fendant would  "have  it  published  in  all  the  papers  in  San  Francisco  that  he 
was  wrong."  Finally,  the  defendant  and  one  McPherson  came  to  the  plain- 
tiff to  see  him  about  the  matter,  and  were  told  that  the  plaintiff  would  not 
pay  a  cent.  Then  the  defendant  had  the  plaintiff  arrested,  and,  after  a  pre- 
liminary examination,  he  was  bound  over  to  the  superior  court  to  answer  a 
charge  of  grand  larceny.  An  information  was  duly  tiled  against  the  plaintiff 
accusing  him  of  that  crime  in  stealing  SlOO  from  the  defendant.  This  infor- 
mation was  dismissed,  upon  motion  of  the  prosecuting  attorney,  for  the  rea- 
son that  there  was  "no  evidence  to  convict."  The  plaintiff  then  instituted 
this  action. 

As  the  matter  appears  to  us,  the  defendant  having  made  a  foolish  bet  in  a 
vein  of  braggadocio,  and  given  up  the  money  he  had  staked,  repented  of  it  io 
a  very  short  time,  and  sought  to  get  his  money  back.  Finding  that  the  per- 
son he  had  bet  with  treated  the  affair  as  serious,  he  tried  the  influence  of 
lawyers  and  friends  to  get  back  that  which  he  had  thus  wagered.  This  not 
bringing  about  the  desired  result,  he  had  the  defendant  arrested,  charged  with 
an  infamous  offense,  and  hesued  him,  also,  civilly,  to  recover  the  money,  and 
obtained  a  judgment.  He  succeeded  by  this  latter  means  in  accomplishing 
the  desired  result.  From  the  evidence  before  us  there  does  noL  appear  to 
have  been  the  least  ground  to  believe  that  the  plaintiff  had  comrmtted  a  lar- 
ceny; andMt  is  hardly  comprehensible  how  the  defendant  could  have  believed, 
in  good  faith,  that  such  a  crime  had  been  committed.  The  whole  affair,  so 
far  as  the  defendant  is  concerned,  exhibits  a  reckless  disregard  of  the  rights 
and  character  of  the  plaintiff,  and  a  willingness  to  resort  unjustly,  and  with- 
out any  proper  foundation,  to  the  harsh  arm  of  the  law,  in  the  shape  of  a 
criminal  prosecution.  The  fact  that  plaintiff  was  held  to  answer  by  the  com- 
mitting magistrate  does  not  alter  the  case.  The  fact  is  prima  fade  evidence 
of  probable  cause,  {Qanea  v.  Hailroad,  51  Cal.  140,)  but  it  is  not  conclusive. 
That  IS  to  say,  if  the  defendant  was  clearly  guilty  of  having  instituted  a  ma- 
licious prosecution  against  plaintiff  without  probable  cause,  the  fact  that  the 
committing  magistrate  held  plaintiff  to  answer  does  not  take  away  the  malice> 
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or  eatabllsh  conclusively  that  there  was  probable  cause.  We  do  not  under- 
stand the  case  of  Jones  v.  Jones,  7.1  Cal.  89,  11  Pac.  Bep.  817,  or  Hahn  v. 
Schmidt,  64  Cal.  284,  to  be  in  conflict  with  the  foregoing.  Those  cases,  as 
we  understand  them,  went  upon  the  theory  that  there  was  reliance  upon  the 
advice  of  counsel  after  a  fulJ  disclosure  of  the  fact;  the  counsel  being  the  offi- 
cers designated  by  the  law  to  act  in  such  affairs. 

The  judgment  and  order  should  be  reversed,  and  the  cause  remanded  for  a 
new  trial, 

"We  concur:    Belcher,  C.  C;  Hayne,  0. 

Per  Curiam.    For  the  reasons  given  in  the  foregoing  opinion  the  Judgment 
and  order  are  reversed,  and  cause  remanded  for  a  new  trial. 


(75  Cal.  290) 

Gerlach  v.  Terry,    (^o,  9,923.) 
{Supreme  Court  of  California,    March  20, 1888.) 

EXECUTOBS  JJXn  ADMINISTRATOB&— AlXOWAXCS  OF  DeHANDB— EVIDBMCB. 

In  an  action  against  an  administrator  for  medical  services,  where  the  answer  de- 
nied the  employment  of  plaintiff  by  deceased,  evidence  that  one  T.  and  deceased 
had  lived  together  for  many  vears  as  husband  and  wife,  and  that  plaintiff  stated 
that  he  looked  to  T.,  who  employed  him,  for  payment  and  not  to  deceased,  was  ad- 
missible as  tending:  to  show  Uiat  deceased  did  not  employ  plaintiff. 

Commissioners'  decision.  Department  2,  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  F.  W.  Lawler,  Judge. 

Action  by  George  Gerlach  against  L.  A.  Terry,  administrator  of  the  estate 
of  Mary  J.  Turner,  for  medical  services  rendered  deceased.  Judgment  for 
defendant,  and  plaintiff  appeals. 

A.  P.  Needles,  fov  appellant.    Stetson  cfe  Houghton^  for  respondent. 

FooTE,  C.  Plaintiff  instituted  this  action  to  recover  a  sum  of  money  for 
services  as  a  physician,  performed,  as  he  alleged,  at  the  special  instance  and 
request  of  the  defendant's  decedent.  The  court  below  gave  judgment  in  fa- 
vor of  the  defendant,  and  from  that  and  an  order  refusing  a  new  trial  the 
plai  n  tiff  has  appealed . 

There  seems  to  have  been  no  conflict  as  to  any  of  the  allegations  of  the 
complaint,  except  as  to  whether  or  not  the  services  had  been  rendered  at  the 
request  of  the  decedent,  and  on  her  employment  of  the  physician.  The  com- 
plaint alleged  that  the  physician  had  performed  the  services  at  the  special  in- 
stance and  request  of  the  reputed  Mrs.  Turner,  and  the  answer  denied  that 
such  was  the  case.  It  is  claimed  that  all  the  evidence,  which  tended  to  show 
the  marital  relations  between  the  decedent  and  J.  W.  Turner,  which  the  court 
below  allowed  to  be  intioduced  on  the  trial,  was  not  admissible,  because  the 
answer  did  not  set  up  as  a  special  defense  the  coverture  of  the  decedent. 
"Anything  which  rebuts  the  idea  of  a  contract,  express  or  implied.  Is  proper 
evidence,"  where  an  action  is  brought  for  services  rendered  on  a  contract  to 
pay  for  them,  either  express  or  implied.  Angulo  v.  SutwI,  14  Cal.  408.  Ac- 
cording to  the  evidence  in  this  cause.  Turner  liad  lived  for  many  years  with 
the  decedent,  openly  claiming  her  as  his  wife,  and  the  marriage  ceremony  had 
been  performed  between  tliem,  both,  at  that  tiine,  being  in  ignorance  of  the 
fact  that  Turner  was  not  divorced  from  a  former  wife.  It  was  also  in  evi- 
dence that  when  the  decedent  was  taken  sick,  in  her  last  illness  her  reputed 
husband.  Turner,  employed  Dr.  Gerlach,  and  that  Dr.  Gerlach  afterwards, 

^  while  attending  her,  stated  that  he  looked  to  him  for  payment,  and  not  to  the 

'  decedent. 

As  it  appears  to  us  the  evidence  introduced  as  to  the  marriage  of  the  par-* 
ties  was  not  introduced  for  the  purpose  of  showing  that  Turner  was  respon 
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sible  for  medical  services  performed  for  his  wife,  as  such,  and  under  cover- 
ture, but  tiiat  it  was  introduced  for  the  purpose  of  showing  the  relations  act- 
ually existing  between  the  pai-ties,  whicli,  taken  in  connection  with  the  other 
evidence  in  the  case,  tended  to  show  the  probability  of  the  defense  set  up, 
viz.,  that  the  decedent  did  not  employ  the  plaintiff,  but  that  the  person  who, 
in  all  respects,  had  in  good  faith  for  many  years  iissumed  towards  her  the  re- 
lation of  a  husband,  and  towards  whom  she,  in  the  same  way,  had  held  the 
relations  of  a  wife,  had  made  the  contract  of  employment.  This  certainly 
went  to  rebut  the  allegation  that  she  had  employed  Dr.  Gerlach,  and  requested 
the  services  which  he  rendered,  viz.,  had  made  a  contract  for  them  as  was  al- 
leged in  the  complaint.  The  findings  seem  to  us  responsive  to  the  issues  made 
by  the  pleadings,  and  are  supported  by  the  evidence.  We  perceive  no  preju- 
dicial error  in  the  record,  and  the  judgment  and  order  should  be  affirmed. 

I  concur:    Belcher,  C.  C. 

Hayne,  C.  I  concur  on  the  ground  that  while  the  valuable  services  re- 
ceived by  the  deceased  constituted  sufficient  consideration  -to  support  the  sub- 
sequent promise  to  pay  which,  I  think,  the  evidence  shows  was  made,  yet  the 
terms  of  such  promise  seem  to  me  to  bring  it  within  the  statute  of  frauds,  as 
being  a  promise  to  pay  the  debt  of  another. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment and  order  are  affirmed. 


(75  Cal.  323) 

People  t?.  Snyder.    (No.  20,376.) 
{Supreme  Cmvrt  of  California,    March  21, 1888. ) 

Rapk—Indiotment — Pleading  and  Proof. 

Under  Pen.  Code  Cal.  §  261,  which  defines  rape  as  an  act  of  sexual  intercourse 
accomplished  with  a  female,  not  the  wife  of  the  perpetrator,  xin^er  the  following 
circumstances :  With  a  child  of  tender  years ;  with  a  lunatic  or  insane  woman ;  \>j 
intimidation;  hv  the  administration  of  intoxicating  or  narcotic  substances,  etc., — it 
is  sufficient  if  tne  information  charge  that  the  crime  was  committed  by  force,  vio- 
lence, and  against  the  will  of  the  prosecuting  witness :  and  it  is  not  necessary  to  set 
out  the  exact  circumstances,  as  described  in  the  subdivisions  of  the  Code,  by  which 
the  crime  was  accomplished. 

In  bank.  Appeal  from  superior  court,  city  and  county  of  San  Francisco; 
John  Hunt,  Judge. 

John  D.  Whaley,  for  appellant.  Geo,  A.  Johnson,  Atty.  Gen.,  for  the  Peo- 
ple. 

McFabland,  J.  The  information  charges  the  appellant  with  the  crime  of 
rape,  and  the  jury  found  him  guilty.  The  charging  language  of  the  infor- 
mation, after  proper  averments  of  time,  place,  etc.,  is  that  the  defendant, 
*'  with  force  and  arms,  in  and  upon  one  Louisa  Bell,  a  female  over  the  age  of 
ten  years,  who  was  not  then  and  there  the  wife  of  the  said  John  H.  Snyder, 
violently  and  feloniously  did  make  an  assault,  and  her,  the  said  Louisa  Bell, 
then  and  there,  to-wit,  on  the  day  and  year  last  aforesaid,  feloniously  did  rav* 
ish  and  carnally  know,  and  accomplish  with  her  an  act  of  sexual  intercourse, 
by  force,  violence,  and  against  her  will  and  resistance,  contrary  to  the  form," 
etc.;  and  the  main  contention  of  appellant  is  that  there  was  a  fatal  variance 
between  the  information  and  the  proofs.  This  contention  is  that  while  the 
information  charges  the  crime  to  have  been  committed  by  force,  violence,  etc., 
the  proof  shows  that  it  was  committed  (if  at  all)  by  means  of  an  intoxicating 
or  narcotic  substance  administered  to  the  prosecuting  witness  by  the  accused; 
and  that  under  section  261  of  the  Penal  Code  an  information  charging  the 
crime  to  have  been  committed  by  force  cannot  be  supported  by  proof  showing 
it.  to  have  been  committed  by  fraud  or  artifice. 
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The  common-law  definition  of  rape  was  'Hhe  carnal  knowledge  of  a  woman 
forcibly,  and  against  her  will/'  4  Bi.  Ck>mm.  210.  And  the  indictment  was 
substantially  in  the  form  of  the  information  in  the  case  at  bar.  And,  through 
decisions  made  from  time  to  time,  it  gradually  came  to  be  the  settled  law  (al- 
though there  are  cases  to  the  contrary)  that  under  such  an  indictment  it  was 
competent  and  sufficient  to  prove  that  the  act  charged  was  committed  upon  a 
child  of  tender  years,  incapable  of  consent;  upon  a  lunatic  or  insane  woman; 
by  intimidation;  when  the  woman  was  unconscious  of  the  nature  of  the  act; 
by  the  administration  of  intoxicating  or  narcotic  substances;  by  false  person- 
ation of  a  husband,  etc.  The  criminal  law  of  this  state  followed  the  com- 
mon*law  definition  of  the  crime  down  to  the  adoption  of  the  Codes.  HItt. 
Gen.  Laws,  1449.  Section  261  of  the  Penal  Code  commences  as  follows: 
"Kape  is  an  act  of  sexual  intercourse  accomplished  with  a  female,  not  the 
wife  of  the  perpetrator,  under  either  of  the  following  circumstances. "  Then 
follow  six  subdivisions  which  recite  substantially  the  things  which,  as  above 
briefly  indicated,  could  be  proven  under  the  genera^  common-law  indictment. 
And  the  position  taken  by  appellant  really  is  that  the  indictment  and  the  proof 
must  follow,  and  be  confined  to,  one  of  the  six  subdivisions  of  the  section. 
We  think  the  true  construction  of  section  261  to  be  that  thereby  the  legisla- 
ture meant  merely  to  put  beyond  doubt  the  rule  that  on  an  information  for 
rape  the  things  mentioned  in  the  subdivisions  could  be  proven,  and  would 
establish  the  crime.  It  is  not  intended  to  alter  or  establish  a  rule  of  plead- 
ing, or  to  create  six  different  kinds  of  crime.  Now,  as  before  the  adoption 
of  the  Code,  under  an  indictment  similar  to  the  information  in  this  ease,  any 
of  the  matters  mentioned  in  section  261  may  be  proved.  They  are  included 
in  the  words,  "by  force  and  violence,  and  against  her  will,"  and  "did  feloni- 
ously ravish,"  as  fully  now  as  they  were  then. 

2.  The  court  properly  allowed  evidence  of  the  fact  that  the  injured  party 
made  complaint  of  the  injury  while  it  was  recent,  and  the  point  that  evidence 
should  not  have  been  admitted  showing  that  she  named  the  defendant  in  her 
complaint  has  no  basis  in  the  record. 

3.  We  cannot  say  that  the  evidence  did  not  warrant  the  verdict. 

There  are  no  other  points  which  require  special  notice.  Judgment  and  order 
denying  new  trial  athrmed. 

Weisoncur:  Seabls,  C.  J.;  Patekson,  J.;  MoKinstry,  J,;  Sharpstein, 
J.;  T3MPLB,  J.;  Thobnton,  J. 


(75  0*1.  258) 


In  re  Estate  of  Dorset.    (No.  12,195.) 
(Supreme  Court  of  Calif  (ymia.    March  20, 1888.) 

L  EzBCUTOBS  ASD  Administbatobs— Salbs  Uhdbb  Ordbb  of  Coubt— FBrvATB  Salbs. 
An  adminifitrator  cannot  object  to  granting  the  petition  of  a  creditor  that  the 
property  of  a  deceased  person  be  sold  at  public  anctfon  to  pay  the  debts  of  the  in- 
testate, on  the  ground  that  it  could  be  more  advantageously  sold  at  private  sale,  as 
Code  CiTil  Proc.  Cal.  $  1544,  provides  that  sales  of  the  kind  in  question  must  be 
made  at  public  auction,  rn  ess  in  the  opinion  of  the  court  it  would  be  more  bene- 
ficial to  sell  it  in  whole  or  la  part  at  private  sale. 

2.  SAms— NoncB  ov  Salb. 

Where  the  court  on  the  8d  of  March  ordered  property  to  be  sold  at  private  sale 
on  or  before  the  9th  of  the  next  April,  there  was  sufficient  time  given  under  Code 
Civil  Proc.  Cal.  %  1549.  which  provides  that  notice  of  the  sale  must  be  posted  and 

Eublished  for  two  weeks  successively  next  before  the  day  on  or  after  which  the  sale 
s  to  be  made,  and  **the  notice  must  state  a  day  on  or  after  which  the  sale  will  be 
made,  and  a  place  where  offers  or  bids  will  be  received.  The  day  last  referred  to 
must  be  at  least  15  days  from  the  first  publication  of  notice :  and  the  sale  must  not 
be  made  before  that  day,  but  must  be  made  within  six  monttis  thereafter. " 

Commissioners'  decision.    Department  1.     Appeal  from  superior  court» 
Tuolumne  county;  J.  F.  Rookby,  Judge. 
F.  Wi  Street,  for  appellant.    F*  D.  Nichol,  for  respondent 
v.l7p.no.4 — 14 
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Belcher,  C.  0.  It  appears  from  the  record  that  Caleb  Dorsey  died  at  So- 
nora,  in  the  county  of  Tuolumne,  on  the  28th  day  of  March,  1885.  In  July 
foUowiug,  Esther  M.  Dorsey  was  duly  appointed  and  qualified  as  administra- 
trix of  his  estate.  The  estate  consisted  of  a  small  amount  of  personal  prop- 
erty, a  dwelling-house  and  lot  in  Sonora,  several  gold  mines  and  interests  in 
mines,  and  a  water-ditch  and  water-right  connected  therewith.  By  an  order 
of  the  court  the  dwelling-house  and  lot  were  set  aside  for.  the  use  of  the  ad- 
ministratrix and  her  family.  Claims  against  the  estate  were  presented  and 
allowed,  aggregating  more  than  $7,800.  In  October,  1885,  an  order  was  made 
and  entered  by  the  court  authorizing  the  administratrix  to  sell  all  the  mining 
properties  and  ditch  at  private  sale,  but  no  bids  were  received,  and  no  sales 
effected.  On  the  25th  day  of  January,  1887,  George  Winnie — the  largest  cred- 
itor of  the  estate — ^presented  to  the  court  a  petition,  which,  after  setting  out 
the  necessary  facts,  asked  that  an  order  be  made  directing  that  all  the  real 
property  of  the  estate  (except  the  portion  thereof  set  aside  for  the  family  of 
deceased)  be  sold  at  public  auction  to  the  highest  bidder  for  cash.  After  due 
notice,  this  petition  was  heard,  and  on  the  8d  day  of  March  an  order  was  made, 
authorizing  and  directing  the  administratrix  to  sell  at  public  auction,  and  in 
one  parcel  or  subdivisions,  as  she  should  judge  roost  beneficial  to  the  estate, 
the  ditch  and  all  the  mines  and  interests  in  mines  belonging  to  the  estate,  ex- 
cept the  mine  known  as  the  ''Lady  Washington  Mine,"  or  so  much  thereof  as 
should  be  necessary.  The  order  further  directed  that  the  Lady  Washington 
mine  be  sold  at  private  sale,  '*said  sale  to  be  made  on  or  before  the  9th  day  of 
April,  1887."  The  administratrix  was  present  at  the  hearing  of  the  petition, 
and  objected  to  having  the  property  sold  at  public  auction,  on  the  ground  that 
a  private  sale  would  be  most  beneficial  to  the  estate  and  to  the  creditors 
thereof.  The  appeal  is  by  the  administratrix  from  the  order  as  made,  and 
from  the  whole  thereof. 

In  support  of  the  appeal  it  is  urged  that  the  court  erred  in  ordering  the 
property  to  be  sold  at  public  auction,  when,  in  the  judgment  of  the  adminis- 
tratrix, it  could  be  more  beneficially  disposed  of  at  private  sale.  It  is  said  that 
the  court  should  have  accepted  and  acted  on  her  judgment  in  the  matter.  The 
objection  is  met  and  fully  answered  by  the  Code.  Section  1544,  Code  Civil 
Proc,  providing  for  sales  of  the  kind  in  question,  says:  "Every  such  sale 
must  be  ordered  to  be  made  at  public  auction,  unless,  in  the  opinion  of  the 
court,  it  would  benefit  the  estate  to  sell  the  whole  or  some  part  of  such  real 
estate  at  private  sale.  The  court  may,  if  the  same  is  asked  for  in  the  peti- 
tion, order  or  direct  such  real  estate,  or  any  part  thereof,  to  be  sold  at  either 
public  or  private  sale,  as  the  executor  or  administrator  shall  judge  to  be  most 
beneficial  for  the  estate."  Under  this  provision  all  sales  must  be  made  at 
public  auction,  unless,  in  the  opinion  of  the  court,  the  best  interests  of  the 
estate  would  be  subssrved  by  a  private  sale.  When,  however,  a  private  sale 
is  asked  for,  the  court  may  act  upon  the  opinion  of  the  executor  or  adminis- 
trator, and  order  such  a  sale  to  be  made.  In  tliis  case  a  private  sale  was  not 
asked  for,  and  there  is  nothing  in  the  record  to  show  that  the  judgment  of  the 
court  was  not  properly  exercised. 

It  is  also  urged  that  the  court  erred  in  requiring  the  sale  of  the  Lady  Wash- 
ington mine  to  be  made  on  or  before  the  9th  day  of  April,  1887.  It  is  said 
that  it  would  have  been  impossible  for  the  administratrix  to  have  complied 
with  the  order,  and  section  1549,  Code  Civil  Proc,  is  cited  in  support  of  the 
contention.  That  section  provides  that  notice  of  the  sale  must  be  posted  and 
published  for  two  weeks  successively  next  before  the  day  on  or  after  which 
the  sale  is  to  be  made.  "The  notice  must  state  a  day  on  or  after  which  the 
sale  will  be  made,  and  a  place  where  offers  or  bids  will  be  received.  The  day 
last  referred  to  must  be  at  least  fifteen  days  from  the  first  publication  of  no- 
tice; and  the  sale  must  not  be  made  before  that  day,  but  must  be  made  within 
six  months  thereafter."    As  the  order  was  made  on  the  8d  day  of  March,  we 
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are  unable  to  see  why  the  administratrix  could  not  have  complied  with  it. 
Suppose,  for  instance,  the  notice  had  been  published  on  the  4th  day  of  March, 
and  the  20th  day  of  the  same  month  had  been  designated  as  the  day  on  or  after 
which  the  sale  would  be  made,  there  would  then  have  been  left  16  days  dur- 
ing which  offers  or  bids  might  have  been  received.  Certainly  this  might  have 
been,  and,  so  far  as  we  are  advised,  was  a  suificiently  long  time  within  which 
to  make  the  sale. 

We  find  no  errors  in  the  record,  and  the  order  appealed  from  should,  there- 
fore, be  affirmed. 

We  concur:    Hatne,  C;  Foote,  C. 

Per  Curiam.    For  the  reasons  given  in  the  foregoing  opinion  the  order  ap- 
pealed from  is  affirmed. 


(75  Cal.   306) 

People  v.  Williams.    (No.  20,879.) 
(Supreme  Court  of  Calif  omid.    March  20, 1888.) 

1.  HOMICIDB— ErBONEOUS  INSTRUCTION— ASSUMPTION  OP  GUILI. 

The  court  in  an  mstruction  on  voluntary  drunkenness,  as  determining  the  degree 
of  an  oflenfie,  said :  ^^In  this  case,  if  the  killing  was  willful,  that  is,  intentional,  de- 
liberate^ and  premeditated,  it  is  murder  in  the  first  degree;  otherwise,  it  may  be 
murder  in  the  second  degree,  or  manslaughter,  as  the  evidence  may  convince  your 
minds:"  but  in  concluding  tiie  instruction  added:  "I  desire  to  say,  in  connection 
with  these  instructions,  that  I  do  not  intend  to  intimate  to  you,  or  tell  you  in  any 
way,  whether  this  defendant  is  guilty  of  an^  crime  or  not;  ^  and  the  jury  were  fully 
instructed  that  the  prosecution  must  establish  ever^  essential  fact  beyond  a  reason- 
able doubt.  HeUi,  that  the  inadvertence  in  assuming  guilt  of  defendant  was  fully 
cured  by  the  context,  and  the  correction  of  the  court. 

2.  Bamr — Manslaughter— Modification  of  Instruction. 

It  is  proper  for  the  court  to  qualify  an  instruction  asked  to  the  effect  that  unless 
it  was  established  by  the  evidence  that  the  killing  was  unlawful,  and  with  malice 
aforethought,  they  must  acquit,  by  adding  "of  the  crime  of  murder. " 

in  bank.    Appeal  from  superior  court,  Bntte  county;  L.  D.  Freer,  Judge. 
The  defendant,  Williams,  was  indicted  for  murder,  and,  being  convicted  of 
manslaughter,  appeals. 

W,  J,  Herrin,  for  appellant.     Geo,  A.  Johnson,  Atty.  Gen.,  for  the  People. 

Temple,  J.  The  defendant  was  tried  for  murder,  and,  being  convicted  of 
manslaughter,  appeals  from  the  judgment,  and  from  an  order  denying  his  mo- 
tion for  a  new  trial.  There  is  no  bill  of  exceptions,  however,  in  the  record, 
and  we  have  before  us  only  the  judgment  roll. 

The  first  exception  urged  here  is  as  to  the  refusal  of  the  court  to  give  an  in- 
struction, asked  by  the  defendant,  to  the  eifect  that,  if  the  killing  was  done 
In  necessary  self-defense,  the  defendant  must  be  acquitted.  This  proposition 
is  fully  covered  by  instructions  which  were  given. 

It  is  next  objected  that  the  court  instructed  the  jury  as  follows:  '*In  this 
case,  if  the  killing  was  willful,  that  is,  intentional,  deliberate,  and  premedi- 
tated, it  is  murder  in  the  first  degree;  otherwise,  it  may  be  murder  in  the  sec- 
ond degree,  or  manslaughter,  as  the  evidence  may  convince  your  minds." 
Taken  by  itself,  this  instruction  is,  no  doubt,  defective,  in  assuming  the  guilt 
of  defendant.  We  may  assume,  however,  that  the  fact  of  killing  by  defend- 
ant was  admitted.  This  is  an  extract  from  a  lengthy  instruction  on  the  sub- 
ject of  voluntary  drunkenness,  and  the  court  was  explaining  the  proposition 
that,  although  such  intoxication  does  not  excuse  crime,  yet  it  may  be  consid- 
ered in  determining  the  degree  of  the  offense.  Taken  with  the  context,  the 
extract  plainly  means,  "In  this  case,  if  a  crime  has  been  committed  by  the 
defendant  while  in  a  state  of  voluntary  intoxication,  if  the  killing  was  will- 
ful,'* etc.  In  concluding  the  instruction  upon  the  subject,  the  judge  added: 
**I  desire  to  say,  in  connection  with  these  instructions,  that  I  do  not  intend  to 
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intimate  to  you,  or  to  tell  you  in  any  way,  whether  thig  defendant  was  guilty 
of  any  crime  or  not.  I  call  attention  to  this  because,  as  I  remember  now,  that, 
in  giving  part  of  one  instruction  which  I  just  read  to  you,  I  omitted  to  state 
that  which  I  should  have  stated  at  the  time."  The  jury  were  very  fully  in- 
structed as  to  the  burden  of  proof,  and  that  the  prosecution  must  establish 
every  essential  fact  beyond  a  reasonable  doubt.  We  think  the  inadvertence 
was  fully  cured.  Not  conceding  that  there  was  error,  in  any  possible  view, 
in  telling  the  jury  that,  in  determining  the  weight  to  be  given  to  the  testi- 
mony of  the  witnesses,  they  should  consider  the  character  and  appearance  of 
the  witnesses,  it  is  enough,  for  this  appeal,  to  say  that  we  cannot  tell  tliat 
evidence  was  not  before  the  jury  as  to  the  character  of  each  witness  called. 
'  The  judge  very  properly  qualified  the  instruction  asked  to  the  effect  that  un- 
less it  was  established  by  the  evidence  that  the  killing  was  unlawful,  and  with 
malice  aforethought,  they  must  acquit,  by  adding  "of  the  crime  of  murder." 
Admitting  that  the  charge  contains  an  instruction  upon  the  subject  of  insan- 
ity, we  cannot  say,  in  the  absence  of  a  bill  of  exceptions  containing  the  evi- 
dence, that  it  was  not  warranted  by  some  issue  in  the  case.  There  is  no  such 
plea  as  insanity,  and  we  do  not  know  that  the  issue  did  not  arise  at  the  trial. 
The  judgment  and  order  are  affirmed. 

We  concur:     SfiARLS,  C.  J.;  McKinstry,  J.;  McFarland,  J.;  Sharp- 
stein,  J.;  Thornton,  J.;  Paterson,  J, 


(75  Gal.  266) 

GwiNN  V.  Hamilton.    (No.  12,128.) 
{Supreme  Court  of  California,    March  30, 1888.) 

1.  Appeal— Former  Appeal— Effect  of  Decision. 

Where  the  court,  upon  a  former  appeal,  hold  that  the  complaint  stated  a  cause  of 
action,  its  sufficiency  cannot  be  again  called  in  question. 

2.  Same— Review— SuFFiciENCT  of  Evidence. 

When  the  evidence  is  conflicting,  and  upon  the  whole  testimony  it  cannot  be  said 
that  the  court  below  came  to  a  wrong  conclusion  upon  such  evidence,  the  judgment 
must  be  affirmed. 

Commissioners*  decision.  Department  1.  Appeal  from  superior  court» 
Sacramento  county;  J.  B.  MgFarland,  Judge. 

For  former  appeal,  see  7  Pac.  Rep.  837. 

This  was  an  action  by  Belden  B.  Gwinn  against  David  Hamilton,  the 
administrator  of  bis  father^s  estate,  Harrison  Gwinn,  deceased,  to  recover  a 
sum  of  money  for  labor  and  services  alleged  to  have  been  performed  by  the 
son  for  the  father.  After  the  institution  of  the  action  Belden  B.  Gwinn 
died,  and  his  administrator,  John  M.  Gwinn,  was  substituted  as  plaintiff. 
Judgment  for  plaintiff,  and  defendant  appeals. 

Ball  cfe  Craig,  W»  H.  Beatty,  and  8.  C\  Benson,  for  appellant.  Armstrong 
<&  Uinkson,  for  respondent. 

Hayne,  C.  Action  for  serviced  rendered  b^  a  son  to  his  father.  Judgment 
was  rendered  in  favor  of  plaintiff  for  $605,  and  the  defendant  appeals. 

1.  It  is  contended  that  the  complaint  does  not  state  a  cause  of  action;  But 
we  think  that  matter  was  concluded  by  the  decision  on  the  former  appeal. 
Upon  the  first  trial  judgment  was  rendered  for  plaintiff  for  $2,328.87,  and 
the  defendant  appealed.  The  judgment  was  reversed  because  a  great  part  of 
the  demand  was  considered  to  be  barred  by  the  statute  of  limitations.  This 
of  course  did  not  involve  the  sufficiency  of  the  complaint.  But  the  question 
of  the  sufficiency  of  the  complaint  was  the  main  point  discussed,  and  as  we 
understand  the  opinion  the  coui-t  decided  against  the  defendant,  and  held  that 
the  complaint  stated  a  cause  of  action.  We  readily  concede  that  the  rule  as 
to  the  law  of  the  case  does  not  protect  mere  diota.    But  a  decision  upon  a 
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point  which  arose  in  the  case,  and  was  decided,  is  not  a  dictum,  although  it 
was  not  necessary  to  the  disposition  of  the  appeal.  Table  Mov/ntain  v. 
Stfondhan^  21  Gal.  551;  and  compare  Olney  y.  Sawyer^  54  Gal.  384,  885; 
Camran  v.  Kenifleld,  57  Cal.  553,  554;  San  Francisco  v.  Water- Works,  53 
Gal.  610.  Doubtless  the  counsel  for  the  plain tifE  relied  upon  the  decision,  and 
it  would  be  unjust  to  suffer  the  sufficiency  of  the  complaint  to  be  again  called 
in  question.  If  the  complaint  is  held  to  be  sufficient,  the  finding  by  reference 
to  it  is  sufficient.  McEwen  v.  Johnson,  7  Gal.  260;  Praltis  v.  Mining  Co., 
85  Cal.  34,  35;  Carey  v.  Brown,  58  Gal.  184;  Moore  v.  Clear  Lake  Co.,  68 
Cal.  146.  8  Pac.  Rep.  816;  Johnson  v.  Klein,  70  Gal.  186,  11  Pac.  Rep.  606. 
Possibly  the  reference  in  question  would  not  cover  the  plea  of  the  statute  of 
limitations.  But  thajt  point  is  not  raised  by  counsel,  and  we  do  not  think 
that  the  circumstances  are  such  as  to  require  us  to  notice  it. 

2.  It  is  urged  that  the  defendant  should  have  been  allowed  a  credit  of 
$566.48,  which  was  the  price  of  a  crop  of  grain  raised  upon  the  land  of  a 
third  person.  The  evidence  seems  to  us  to  justify  the  respondent's  conten- 
tion that  this  crop  was  put  in  by  the  son  and  one  St.  Louis  for  their  own 
benefit,  and  that  this  was  with  the  consent  of  the  father.  There  is  some  evi- 
dence against  this  view.  Thus  it  was  shown  that  the  son  used  father^s  team  for 
the  work,  and  that  the  father  paid  a  man  to  assist  in  harvesting  the  crop.  On 
the  other  hand,  the  son  evidently  made  the  cropping  contract  in  his  own  name, 
and  ostensibly  for  his  own  benefit.  This  was  the  understanding  of  the  owner 
of  the  land.  For  he  says:  "I  judged  his  father  let  him  have  the  team  to  give 
him  a  show."  And  it  was  proven  that  on  one -occasion,  when  the  father  was 
asked  whether  the  cropping  contract  was  not  an  extension  of  his  business,  he 
said:  "I've  got  nothing  ta do  with  it;  it  is  Belden*s."  And  he  further  said 
"that  his  crop  was  all  in,  and  that  Belden  could  have  his  team  to  put  in  the 
crop."  The  subsequent  remark  about  ''running  the  ranch"  appears  to  us  to 
refer  to  the  ranch  upon  which  they  lived,  and  not  the  place  where  this  crop 
was  put  in.  Upon  the  whole  testimony  we  cannot  say  that  the  court  below 
came  to  a  wrong  conclusion  as  to  this  matter.  The  other  matters  do  not 
seem  to  require  special  notice.  We  therefore  advise  that  the  judgment  and 
order  appealed  from  be  affirmed. 

We  concur:    Belcher,  G.  G;  Foote,  0. 

Feb  Gukiam.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  isiffirmed. 


(73  Cal.  298) 

Peek  v.  Peek.    (^o.  12,315.) 
{Sujjreme  Cov/rt  of  CaWomia.    March  20, 1888.) 
APFBAir— Submission  on  Briefs— Delay  in  Filing. 

Id  a  cause  to  be  submitted  on  briefs  filed,  the  appeUant  failed  to  file  his  brief  at 
the  time  fixed  in  the  order,  and  the  respondent  then  filed  a  document  containing  no 
argument,  but  simply  asking  for  iudgment  on  the  ground  of  default.  Some  ume 
after,  without  leave  of  court,  or  giving  any  reason  for  the  default,  appellant  filed 
his  brief.  Held,  that  respondent  was  not  entitled  to  the  judgment  requested,  but 
that  he  was  not  in  default,  and  could  have  time  to  file  his  brier  on  the  merits. 

Gommissioners'  decision.  In  bank.  Appeal  from  superior  court,  San 
Bernardino  county;  Henry  M.  Willis,  Judge. 

Rotoell  <&  Rowell,  Harris  d-  Allen,  and  Wells,  Vandyke  &  Lee,  for  appel- 
lant.    H.  C.  Rolfe,  for  respondent. 

Hayne,  G.  On  October  5th  the  court  ordered  that  the  cause  be  submitted 
on  briefs  to  be  filed, — the  appellant  to  file  his  opening  brief  within  30  days, 
the  respondent  to  have  30  days  to  answer,  and  the  appellant  10  days  to  reply. 
The  appellant  neglected  to  file  his  opening  brief,  and  on  November  26th  the 
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respondent  filed  a  document  which  contained  no  argument,  but  simply  called 
attention  to  the  defendant's  default,  and  asked  that  the  judgment  and  order 
be  affirmed.     About  three  weeks  after  this  the  appellant's  counsel,  without 

iso  far  as  the  record  shows)  having  obtained  any  extension  of  time,  either 
torn  the  court  or  counsel,  and  without'the  permission  of  the  court,  and  with- 
out offering  any  excuse  for  their  default,  placed  their  brief  on  file;  and  in 
this  condition  of  affairs  the  case  is  sent  to  us  for  examination. 

The  rule  is  that  where  the  appellant  neither  makes  an  oral  argument  nor 
files  any  brief,  the  court  will  afiirm  the  judgment  without  an  examination  of 
the  record.  HickinhoUiam  v.  Monroe,  28  Cal.  489;  Brewster  v.  Johnson,  51 
Cal.  222;  Paris  v.  Lampson,  14  Pac.  Rep.  674;  Scott  y,8owde7i,  16  Pac.Rep. 
768,  (filed  February  21,  1888.)  The  respondent,  having  waited  a  reasonable 
time  after  the  default  of  appellant,  had  a  right  to  Invoke  this  rule  without 
submitting  an  argument  on  the  merits;  there  being  nothing  for  him  to  reply 
to.  And  although  we  think  it  would  have  been  better  for  him  to  have  sub- 
mitted an  argument  upon  the  merits,  or  to  have  ascertained  the  intention  of 
opposing  counsel  as  to  filing  of  a  brief,  he  is  not  in  default  for  not  doing  so. 
But  there  being  a  brief  on  file  for  appellant,— although  improperly  so, — we 
think  it  w^ould  be  harsh  to  apply  the  rule  invoked  by  respondent;  but  the 
respondent,  not  being  in  default,  has  a  right  to  be  heard,  and  we  do  not  think 
the  cause  should  be  disposed  of  in  the  absence  of  an  argument  in  his  behalf. 
The  cause  of  the  waste  of  time  and  labor  occurring  in  this  case  is  the  neglect 
of  the  appellant's  counsel.  They  had  no  right  to  disregard  the  order  of  this 
court  as  to  the  time  of  filing  briefs.  The  dispatch  of  business  requires  some 
order  in  the  proceedings;  and  the  learned  counsel  for  the  appellant  will  readily 
see  that  if  they  are  at  libei-ty  to  disregard  the  orders  and  rules  of  the  court, 
every  other  counsel  would  be  equally  at  liberty  to  do  so,  which  would  produce 
an  undesirable  confusion.  The  court  has  always  been  lit)eral  in  relieving 
against  defaults.  But  it  is  hardly  respectful  for  the  counsel  to  place  their 
briefs  on  file  after  the  expiration  of  the  time  allowed  therefore,  without  the 
permission  of  the  court  or  the  consent  df  opposing  counsel.  We  think 
that  where  such  a  course  results  in  a  waste  of  time,  and  imposes  additional 
labor  on  an  overburdened  court,  it  should  be  discouraged,  and  to  that  end 
that  the  brief  of  appellant  be  considered  as  improperly  on  file,  and  that  it  be 
allowed  to  remain  only  as  an  argument  on  the  merits,  all  the  technical  points 
as  to  the  admissibility  of  evidence  being  taken  to  be  waived,  and  that  the 
respondent  be  permitted  to  file  a  brief  on  the  merits.  In  the  briefs  to  be  filed 
we  think  the  attention  of  counsel  should  be  called  to  the  question  whether 
the  contract  upon  which  the  defendant  relies  is  not  within  the  statute  of 
frauds;  (see  Civil  Code,  §  178,  and  section  1624,  subsec.  3;  Lloyd  v,  Fulton, 
91  U.  S.480;  Browne,  St.  Frauds,  §  215;)  and,  if  so,  whether  there  was  such 
a  part  performance  as  to  take  the  case  out  of  the  statute.  See  Dundas  v. 
Dutens,  1  Vea.  Jr.  199. 

We  therefore  advise  that  the  submission  of  the  cause  be  set  aside,  with 
leave  to  respondent  to  file  a  brief  within  30  days,  the  appellant  to  have  30 
days  to  reply. 

We  concur:    Belcher,  C.  C;  Foote,  0. 

Feb  Curiam.  For  the  reasons  given  in  the  foregoing  opinion,  the  sub- 
mission of  the  above  cause  is  set  aside,  with  leave  to  respondent  to  file  a  brief 
within  30  days,  the  appellant  to  have  30  days  to'  reply. 

(75  Cal.  301) 

People  v.  Grundell.    (No.  20,359.) 
(Supreme  Court  of  Calif  omia.    March  20, 1888.) 

1.  Criminal  Law— Continuance— Consent  op  Defendant— Rboobd. 

Upon  a  trial  for  larceny,  the  recorded  affidavit  of  the  committing  maffistrate 
failed  to  set  out  that  all  the  continuances  were  with  the  consent  of  the  defendant^ 
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bnt  the  affidavit  of  the  attorney  prosecuting  so  allied,  and  was  opposed  by  only  the 
counter-affidavit  of  the  defendant.  JSeld,  the  record  does  not  show  sucn  want  of 
consent  as  to  violate  Pen.  Code  CaL  §  861,  providing  that  a  nostponement  cannot  be 
had    *    *    ♦    unless  by  consent,  or  on  motion  of  the  def  enoant. 

2.  Same— EviuENCB— Rbfokteb's  Transobipt  'of  Testimony. 

Upon  a  trial  for  larcenv,  the  admission  in  evidence  of  the  reporter's  transcript  of 
the  testimony  of  a  deposing  witness  is  not  error,  under  Pen.  Code  Cal.  $  864,  plac- 
ing the  reporter's  certified  transcript  of  the  testimony  of  a  deposing  witness,  when 
properly  nled,  on  the  same  footing  as  depositions;  and  section  1845,  providing  that 
depositions  may  be  read  in  evidence  by  either  party  upon  the  trial,  etc. 

8.  Same. 

The  provision  of  Pen.  Code  Cal.  §  860,  stating  that  a  reporter  shall,  within  10  days 
after  the  close  of  taking  a  dex>08ition,  «  «  *  file  with  the  clerk  a  certified  copv 
of  his  notes,  transcribed  in  long-hand,  is  merely  directory,  and  the  deposition  is  ad- 
missible in  evidence,  if  the  filing  is  within  a  reasonable  time. 

4.  Same— DEPOsiTioK8~DBSGRn*TioN  of  Deposing  Witness. 

A  deposition  which  states  that  the  deposing  witness  is  a  boy  16  years  of  age,  living 
with  his  brother  on  a  place  in  the  mountains,  contains  a  sufficient  designation  of  tho 
deponent's  business  or  profession,  under  Pen.  Code  Cal.  $  869,  which  provides  that 
a  deposition  must  state  the  business  or  profession  of  the  deponent. 

5.  Same — Refobteb's  Obioinal  Notes. 

A  record  must  show  affirmatively  that  the  reporter's  ** original  notes"  of  a  depo- 
sition are  not  on  file  with  the  transcript,  before  it  will  have  violated  Pen.  Code  CbI, 
%  869,  providing  that  a  reporter  shall  file  his  "original  notes"  of  a  deposition  with 
the  clerk,  together  with  the  transcript  of  the  same. 

6.  Same— Waiver  of  Objections. 

A  defendant,  on  trial  for  larceny,  having  appeared  by  counsel,  and  consented  that 
the  testimony  of  a  deposing  witness  be  taken  down  and  read  in  evidence,  cannot, 
upon  the  trial,  object  to  the  reading  of  such  deposition  on  the  ground  that  it  does 
not  conform  to  all  of  the  provisions  of  the  Penal  Code  relating  to  depositions. 

7.  Same— Evidbncb~Of  Agcompliojs. 

The  testimony  of  an  accomplice,  upon  the  trial  of  the  principal  for  stealing  a  steer, 
is  admissible  in  evidence:  and  finding  the  hide  and  entrails  of  the  missing  animal 
buried  in  the  principal's  back-yard  is  sufficient  corroboration  of  accomphce  testi- 
mony to  sustam  conviction. 

Patbbson,  J.,  dissenting. 

Commissioners'  decision.  In  bank.  Appeal  from  superior  court,  Santa 
Clara  county;  D.  Beldek,  Judge. 

M,  H.  Hyland,  for  appellant.  Geo,  A.  Johnson,  Atty.  Gen.,  for  respond- 
ent. 

Hayne,  G.  The  appellant  was  convicted  of  grand  iarceny,  and  sentenced 
to  one  year  in  the  state  prison.    Several  points  are  made  on  the  appeal. 

1.  A  motion  was  made  in  the  superior  court  to  set  aside  the  information, 
on  the  ground  that  the  committing  magistrate  had  continued  the  hearing  with- 
out an  affidavit,  or  the  consent  of  the  defendant,  as  provided  by  section  861  of 
the  Penal  Code.  Without  expressing  any  opinion  as  to  whether  this  section 
is  merely  directory  or  not,  it  is  sufficient  to  say  that  from  the  record  before  us 
it  cannot  be  determined  that  the  continuance  was  not  by  consent.  The  mag- 
istrate says  in  his  affidavit  tiiat  the  examination  was  set  by  consent  for  the 
30th  of  March,  and  vvsis  begun  on  thatday;  that,  when  the  prosecution  rested, 
the  hearing  was  continued  for  10  days,  at  the  request  of  the  defendant;  and 
that  before  the  expiration  of  that  time  he  was  taken  sick,  and  was  unable  to 
transact  business  before  May  17th;  but  he  does  not  state  whether  the  inter- 
vening continuance  was  by  consent  or  not.  The  assistant  district  attorney, 
who  had  charge  of  the  case,  says  in  his  affidavit  that  '*each  and  all  of  said  con- 
tinuances were  with  the  knowledge  and  consent  of  defendant  and  each  of  his 
counsel.*'  As  we  construe  this,  it  includes  the  continuance  complained  of. 
The  only  opposing  evidence  is  the  affidavit  of  the  prisoner  liimself.  The  affi- 
davit of  his  then  counsel  is  significantly  absent.  The  court  below  evidently 
did  not  believe  the  statement  of  the  defendant,  and  we  do  not  see  that  it  waa 
bound  to  do  sa 
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2.  At  the  trial,  the  prosecution  read  in  evidence,  against  the  defendant's 
objection,  the  short-hand  reporter's  transcript  of  the  testimony  of  one  Lewis, 
given  before  the  committing  magistrate,  and  this  is  assigned  as  error.  Sec^ 
tion  869  of  the  Penal  Code  provides  .for  the  t^ing  down  of  such  testimony  "as 
a  deposition,"  and  that  "the  transcript  of  the  reporter,  appointed  as  aforesaid, 
when  written  out  in  long-hand  writing,  and  certified  as  being  a  correct  state- 
ment of  such  testimony  and  proceedings  in  the  case,  shall  be  pHma  facie  a 
correct  Statement  of  such  testimony  and  proceedings. "  And  the  section  goes 
on  to  provide  that  "the  reporter  shall,  within  ten  days  after  the  close  of  such 
examination,  if  the  defendant  be  held  to  answer  the  charge,  transcribe  into 
long-hand  writing  his  said  short-hand  notes,  and  certify  and  file  the  same  with 
the  county  clerk  of  the  county  or  city  and  county  in  which  the  defendant  was 
examined,  and  shall  in  all  cases  file  his  original  notes  with  said  clerk.*'  In 
the  case  of  Reid  v.  Reid,  14  Pac.  Rep.  781,  it  was  lield  by  department  2  that 
section  273,  Code  Civil  Proc,  did  not  render  the  unfiled  transcript  of  the  re- 
porter admissible  as  evidence.  But  that  case  is  not  similar  to  this.  In  the 
first  place,  the  transcript  in  that  case  was  not  filed,  and  stress  was  laid  upon 
that  circumstance  in  the  opinion.  In  this  case  it  was  filed.  Such  a  tran- 
script, when  filed  by  the  oflBcer  in  pursuance  of  a  provision  of  law,  may  be  re- 
garded as  in  the  nature  of  an  official  entry.  Code  Civil  Proc.  §  1920.  The 
publicity  of  such  a  record  is  a  safeguard  against  the  dangers  mentioned  in 
Reid  v.  Reid.  Such  a  document  is  quite  a  different  thing  from  the  unfiled 
and  unsworn  certificate  of  one  who  may  no  longer  be  an  officer,  produced  at 
the  trial  from  the  pocket  of  one  of  the  parties.  In  the  second  place,  the  stat- 
ute is  different  from  that  considered  in  Reid  v.  Reid.  Section  8G9  of  the  Penal 
Code  places  such  transcripts  upon  the  footing  of  depositions.  And  by  section 
1345  depositions  "may  be  read  in  evidence  by  either  party  at  the  trial,  upon 
its  appearing  that  the  witness  is  unable  to  attend  by  reason  of  his  death,  in- 
sanity, sickness,  or  infirmity,  or  of  his  continued  absence  from  the  state." 
There  is  no  provision  placing  reporters'  transcripts  in  civil  cases  upon  the 
footing  of  depositions.  For  these  reasons  the  case  of  Reid  v.  Reid  is  not  in 
point.  We  think  it  sufficiently  appeared  that  the  witness  was  out  of  the  ju- 
risdiction* and  therefore  it  was  proper  to  read  the  deposition  in  evidence. 
PeopU  V.  Oiler,  66  Cal.  102,  4  Pac.  Rep.  1066. 

There  are,  however,  several  objections  taken  to  the  form  of  the  deposition, 
(a)  It  is  said  that  it  appeai-s  that  the  deposition  was  not  filed  within  10  days 
after  the  close  of  the  examination,  as  required  by  the  provision  above  quoted. 
But  we  think  that  the  specification  as  to  time  is  directory,  merely.  If  the  filing 
be  within  a  reasonable  time,  it  is  sufficient;  and  we  are  not  prepared  to  say 
that  the  time  in  this  case  was  unreasonable.  (6)  It  is  said  that  the  deposition 
was  not  admissible,  "because  it  did  not  show  the  business  or  profession  of 
the  deponent."  But  it  states  that  he  was  a  boy  of  16  years  of  age,  living 
with  his  brother  on  a  place  in  the  Santa  Cruz  mountains.  At  that  age  it  is 
not  to  be  presumed  that  he  had  any  business  or  profession,  especially  as  he 
was  living  with  his  brother.  Under  the  circumstances,  we  think  the  objec- 
tion was  properly  overruled,  (c)  It  is  said  that  the  "original  notes"  of  the 
reporter  were  not  filed  with  the  transcript,  as  required  by  the  section;  but  the 
record  does  not  show  that  they  were  not  filed.  The  presumption  is  in  stipport 
of  the  judgment,  and.  it  is  the  duty  of  the  appellant  to  make  an  alleged  error 
apparent  from  the  record.  It  may  be  that  it  appeared  that  the  original  notes 
were  on  file.  Clark  v.  Saijoyer,  48  Cal.  141,  142.  The  same  may  be  said  as 
to  the  want  of  a  certificate  and  signature,  although  objections  on  these  latter 
grounds  were  not  taken  at  the  trial,  and  are  not  argued  in  the  briefs.  It  is 
to  be  observed  that  what  is  here  said  relates  to  the  construction  of  the  record, 
and  not  to  the  showing  to  be  made  at  the  trial. 

8.  The  prosecution  also  read  in  advance  the  deposition  of  one  Rost,  which 
was  taken  before  Judge  Belden  in  open  court,  and  written  down  by  the  re- 
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porter  of  the  court.  Certain  objectious  were  taken  to  the  mode  of  authentica- 
tion of  tliis  deposition,  and  also  that  there  was  no  proof  that  the  witness  could 
not  be  produced  at  the  trial.  It  appears,  however,  that  the  defendant  ap- 
peared by  his  counsel  in  open  court,  and  consented  that  the  ''deposition  of 
Ern^t  Bost,  a  witness  detained  in  custody  to  testify,  may  be  taken;  that  the 
said  testimony  of  the  said  witness  be  taken  down  by  the  short-hand  reporter 
of  this  court,  and  the  same  may  be  by  him  hereafter  written  out,  and  said 
written  notes  of  the  direct  and  cross  examination  read  in  evidence  upon  the 
trial  of  said  cause,  with  the  same  force  and  effect  as  if  said  witness  were  him- 
self present  and  testifying."  This  was  an  express  consent  that  this  identical 
deposition  should  be  read  in  evidence  at  the  trial.  There  was  no  condition 
that  it  should  be  shown  that  the  witness  could  not  be  produced.  The  deposi- 
tion was  taken  as  provided  in  the  stipulation,  and  is  to  be  governed  by  it,  and 
not  by  the  provisions  as  to  depositions  in  the  Penal  Code.  In  this  view  the 
certiHcate  was  unnecessary. 

4.  It  is  said  that  the  above-mentioned  depositions  were  not  admissible,  or 
sufficient  to  support  the  conviction,  because  the  witnesses  were  accomplices. 
But  the  objection  that  a  witness  was  an  accomplice  does  not  go  to  the  admis- 
sibility, but  only  to  the  effect,  of  his  evidence.  In  tliis  case,  if  it  be  assumed 
that  there  was  such  knowledge  on  the  part  of  Bost  as  to  make  him  an  accom- 
plice, we  think  that  the  other  evidence  to  the  effect  that  the  owner  missed  his 
steer,  and  shortly  afterwards  its  hide  and  some  entrails  were  found  buried  in 
defendant's  back-yard,  is  sufficient  corroboration  of  the  accomplice.  See  Pto- 
pie  V.  Cleveland,  49  Cal.  677;  People  v.  Cloonan,  50  Cal.  449;  People  v.  Kunz, 
14  Pac.  Bep.  836.  The  court  below  informed  the  jury  of  the  rule  as  to  tlie 
testimony  of  an  accomplice,  in  its  oral  charge,. to  which  no  exception  was 
taken. 

The  other  mattei's  do  not  require  special  notice.  We  therefore  advise  that 
the  judgment  and  order  denying  a  new  trial  be  affirmed. 

We  concur:    Belcher,  C.  C;  Foote,  0. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  denying  a  new  trial  are  affirmed. 

I  dissent ;    Paterson,  J  • 


(75  Cal.  306) 

Otto  «•  Joubneymen  Tailors'  Protective  &  Benevolent  Union  of  San 

Francisco.    (No.  11,645.) 

{^pretne  Covat  of  California.    March  21, 1888.) 

L  Benbtolbkt  Sogibtibs— Punishment  of  Mbmbbrs— Right  of  Expulsion. 

Where  the  only  penalty  imposed  by  the  constitution  and  by-laws  of  an  unincorpo- 
rated tailors'  benevolent  union  against  members  working  for  parties  against  whom 
a  strike  has  been  declared  is  a  fine,  the  expulsion  df  a  member  for  suoh  an  offense 
is  invalid. 

8.  BaMB— Gk>OD  FjilTH. 

A  member,  in  good  standing,  of  an  unincorporated  association  having  a  benevolent 
fund,  in  the  benefit  of  which  such  member  is  entitled  to  participate,  was  expelled 
from  the  association  on  a  charge  for  which  the  only  penalty  provided  was  a  fine, 
and  was  afterwards  reinstated  in  order  that  he  might  be  again  expelled  on  a  charge 
of  conspiracy  to  injure  and  destroy  the  association,  in  reaUty  the  same  offense  for 
which  he  was  first  expelled.  Held,  that  he  is  entitled  to  an  order  from  the  court 
commanding  the  association  to  restore  him  to  membership,  and  to  the  rights  and 
privileges  incident  thereto. 

8.  ^AME— INTERFBBENCB  OF  THB  Ck>UBT. 

A  member  of  an  unincorporated  benevolent  association  will  not  be  bound  by  the  de- 
cision, made  in  bad  faith  and  maliciously,  of  the  central  body  of  the  association,  al- 
though it  is  provided  in  the  constitution  that  any  member  having  a  grievance  may 
lay  it  before  such  body,  whose  decision  shall  be  final 
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Department  1.  Appeal  from  superior  court,  city  and  county  of  San  Fran- 
cisco; J.  F.  Sullivan,  Judge. 

John  M.  Days,  {John  C.  Hall,  of  counsel,)  for  appellant.  Rhodes  Borden 
and  X.  M,  Hoefler,  (0.  P,  Evans,  of  counseJ,)  for  respondent. 

Searls,  C.  J.  This  is  an  appeal  from  a  writ  of  mandale  issued  by  the  su- 
perior court,  commanding  appellant  to  reinstate  the  respondent,  August  Otto, 
to  membership  in  the  society,  and  to  restore  him  to  all  the  rights,  privileges, 
and  immunities  of  membership  therein. 

The  appellant  is,  and  since  1873  has  been,  an  unincorporated  association 
composed  of  about  200  persons,  tailors  by  occupation,  organized  for  the  pur- 
pose of  transacting  the  business  of  a  benevolent  association,  of  improving  the 
condition  of  its  members,  and  for  protection  against  unjust  and  arbitrary  en- 
croachment of  capital.  The  association  has  a  constitution  and  by-laws,  pro- 
viding fpr  its  government,  and  has  a  benevolent  fund  to  which  membere  may, 
under  proper  circumstances,  become  entitled  to  a  certain  extent.  Plaintiff  be- 
came a  member  about  October  1,  1883,  and  continued  such  in  good  standing 
until  June  9,  1884,  when,  as  the  court  finds,  he  was  expelled  without  any 
hearing  or  trial  whatever.  On  May  24, 1884,  plaintiff  was  a  regular  member, 
in  good  standing,  of  the  association  and  of  the  benevolent  fund  branch  of  the 
association,  and  entitled  to  its  pecuniary  benefits,  when  a  question  arose  in 
reference  to  the  employment  of  non-members  of  the  association  by  a  firm  of 
tailors,  and  such  proceedings  were  had  that  a  special  meeting  of  all  members 
of  shop  meetings  was  called,  at  which  it  was  decided  by  a  vote  of  89  for  and 
39  against,  to  declare  a  strike  against  the  offending  firm,  for  which  plaintiff 
was  laboring.  By  the  constitution  and  by-laws  it  is  provided  that  a  two- 
thirds  majority  of  the  members  shall  be  necessary  to  ordering  a  strike.  There 
were  at  the  time  176  members  entitled  to  vote  on  the  question;  of  whom  two- 
thirds  did  not  vote,  but  two-thirds  of  those  present  at  the  meeting  did  vote  in 
favor  of  the  strike.  Plaintiff  opposed  such  strike.  He  at  first  expressed  a 
determination  to  abide  by  the  decision,  but  finally,  upon  being  offered  work 
by  the  offending  firm,  accepted  such  work,  and  was  therefore  expelled  from 
the  association,  as  hereinbefore  stated,  and  all  union  members  were  informed 
thereof,  whereby  he  has  since  that  date,  under  the  rules  of  the  association, 
been  prevented  from  procuring  employment  in  union  shops,  which  seemed  to 
include  most  of  the  better  class  of  shops  in  the  city  (San  Francisco.)  The  ex- 
pulsion was  invalid  in  this;  members  working  for  parties  against  whom  a 
strike  is  declared  are  subject  to  a  fine  of  not  less  than  $10  nor  more  thanSlOO, 
and  no  other  or  further  penalty  is  provided,  so  far  as  appears  by  the  constitu- 
tion and  by-laws.  On  the  17th  of  July,  1884,  the  striking  members  of  the 
union  agreed  to  terminate  the  strike,  and  to  return  to  work  for  the  employee 
of  the  plaintiff,  on  the  condition  that  they  would  discharge  the  latter,  which 
was  done,  and  the  strike  thus  terminated.  On  the  13th  of  October,  1884,  the 
central  body  of  the  union  rescinded  the  expulsion  of  plaintiff,  and  on  the  same 
day  of  the  same  month  other  charges  involving  conspiracy  on  the  part  of 
plaintiff  and  others  against  and  to  the  injury  of  the  society  and  its  members 
were  preferred.  The  27th  day  of  October  was  set  for  the  trial  of  phiintiff 
upon  the  charges,  which  trial  subsequently  took  place,  and  plaintiff  was  found 
guilty  of  conspiracy,  and  expelled  from  the  society.  The  court  below  finds  as 
bearing  upon  this  point  in  substance:  IPLrst.  That  the  expulsion  of  June  9th 
was  for  working  for  a  firm  against  whom  a  strike  had  been  ordered.  Second. 
That  the  rescission  of  October  13th  was  not  made  in  good  faith,  and  was  only 
for  the  purpose  of  expelling  him  again.  Third.  That  the  tirat  and  second  ex- 
pulsions were  for  one  and  the  same  offense,  and  was  not  called  "conspiracy" 
until  the  charges  were  drawn  by  an  attorney,  and  then  only  that  a  charge 
might  be  formulated  which  would  warrant  expulsion,  independent  of  the  con- 
stitution and  by-laws.    Fourth*  That  the  trial  of  October  27th  was  by  the 
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central  body,  and  not  by  the  union  as  a  whole;  that  this  was  not  fair,  was 
contrary  to  natural  justice;  not  provided  for  by  the  constitution  or  by-laws, 
etc.  The  findings  fully  sustain  the  allegntions  of  the  petition,  and  warrant 
the  judgment  of  the  court,  provided  it  is  within  the  province  of  that  tribunal 
to  investigate  and  question  the  action  of  the  appellant  in  expelling  plaintiff. 
Appellant  specifies  many  particulars  in  which  It  is  claimed  the  decision  of  the 
court  is  not  supported  by  the  evidence.  We  have  examined  the  testimony  and 
are  of  opinion  that  it  warrants  tiie  findings  of  the  court  in  all  essential  par- 
ticulars. To  enumerate  the  several  objections,  and  specify  the  evidence  in 
support  of  the  findings  excepted  to,  would  extend  the  decision  beyond  reason- 
able limits,  without  any  corresponding' benefits  to  the  parties;  hence  we  dis- 
miss this  branch  of  it  thus  summarily.  Courts  will  interfere  for  the  purpose 
of  protecting  property  rights  of  members  of  unincorporated  associations  in  all 
proper  cases,  and,  when  they  take  jurisdiction,  will  follow  and  enforce,  so  far 
as  applicable,  the  rules  applying  to  incorporated  bodies  of  the  same  character. 
Bespondent,  as  a  member  of  the  association,  in  good  standing,  who  had  paid 
all  his  dues  and  assessments,  and  who  was  entitled  to  participate  in  the  bene* 
fit  feature  of  the  company,  had  property  rights  involved,  which,  if  violated* 
entitles  him  to  the  protection  of  the  courts. 

The  right  of  expulsion  from  associations  of  this  character  may  be  based  and 
upheld  upon  two  grounds:  First,  a  violation  of  such  of  the  established  rules 
of  the  association  as  have  been  subscribed  or  assented  to  by  the  members,  and 
as  provide  expulsion  for  such  violation ;  second,  for  such  conduct  as  clearly 
violates  the  fundamental  objects  of  the  association,  and  if  persisted  in  and  al- 
lowed would  thwart  tliose  objects  or  bring  the  association  into  disrepute.  We 
content  ourselves  with  stating  the  propositions  thus  broadly,  and,  for  the  pur- 
poses of  this  case,  need  not  refer  to  the  numerous  authorities  defining  and 
limiting  the  power.  In  the  matter  of  expulsion  the  society  acts  in  a  quasi  ju- 
dicial character,  and,  so  far  as  it  confines  itself  to  the  exercise  of  the  powers 
vested  in  it,  and  in  good  faith  pursues  the  methods  prescribed  by  its  laws, 
such  laws  not  being  in  violation  of  the  laws  of  the  land,  or  any  inalienable 
right  of  the  member,  its  sentence  is  conclusive,  like  that  of  a  judicial  tribunal. 
Com.  V.  Society,  8  Watts  &  S.  250;  Burt  v.  Lodge,  44  Mich.  208;  33  N.  W. 
Bep.  13;  Robinson  v.  Lodge,  86  111.  598.  The  courts  will,  however,  decide 
whether  the  ground  for  expulsion  is  well  taken.  Hirs.  Frat.  &  Soc.  55;  Cot- 
ton Exchange  v.  State,  54  Ga.  668.  It  has  been  held  in  reference  to  the  expul- 
sion of  members  from  societies  of  this  character,  that  the  courts  have  no  right 
to  interfere  with  the  decisions  of  the  societies,  except  in  the  following  cases: 
^ First,  If  the  decision  arrived  at  was  contrary  to  natural  justice,  such  as  the 
member  complained  of  ilot  having  an  opportunity  to  explain  misconduct. 
Secondly,  If  the  rules  of  the  club  have  not  been  observed.  Thirdly,  If  the 
action  of  the  club  was  malicious  and  not  bona  fide,"  Hirs.  Frat.  &  Soc.  56; 
Dawkins  v.  Antrobt^s,  44  Law  T.  557;  Lambert  v.  Addison,  46  Law  T.  20. 

Article  25  of  the  appellant's  constitution  provides  as  follows :  '*If  any  mem- 
ber defrauds  this  union,  he  shall  be  dealt  with  as  the  central  body  may  de- 
cide." Beyond  this  no  specific  provision  appe^irs  in  the  constitution  or  by- 
laws under  which  members  may  be  expelled.  The  contention  of  appellant  is 
that  the  power  of  expulsion  is  inherent  in  every  society,  and  that  the  offense 
of  which  plaintiff  was  found  guilty  was  sufiicient  ground  for  expulsion,  as 
matter  of  law,  irrespective  of  any  provision  of  the  constitution  or  by-laws. 
We  subscribe  to  that  portion  of  the  proposition  which  asserts  the  inherent 
right  of  expulsion,  subject,  however,  to  the  limitations  hereinbefore  expressed. 
For  the  purposes  of  this  case  we  assume,  also,  without  deciding — First,  that 
the  charges  and  specifications  against  plaintiff  were  sufficient,  upon  being 
proven,  to  warrant  his  expulsion  under  the  inherent  right  so  to  do  mentioned; 
second,  that  the  ** Central  Body,'' — that  is  to  say,  the  board  of  delegates  of 
shop  societies,  as  contradistinguished  from  the  entire  body  of  members,  may 
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exercise  the  power  of  expulsion.  Conceding  these  propositions,  however,  (so 
far  as  the. latter  is  concerned,  we  doubt  if  it  can  be  juaintained,)  the  facts  as 
found  by  tlie  couH  still  remain,  that  plaintiff  was  really  and  in  fact  found 
guilty  for  no  other  offense  than  that  for  which  he  was  expelled  in  the  first  in- 
stance, viz.,  for  working  for  parties  against  whom  a  strike  had  been  ordered: 
that  the  expulsion  was  not  in  good  faith,  was  not  fair,  and  was  contrary  to 
natural  justice;  that  the  charge  of  "conspiracy  to  injure  and  destroy  the 
union,"  was  m  substance  but  a  pretext  to  punish  him  for  an  offense  only  subr 
jecting  him  to  a  fine,  in  a  manner  wholly  different  from  the  imposition  of  the 
penalty  provided  therefor,  etc.  We  think,  as  before  stated,  that  there  was 
evidence  from  which  the  facts  as  found  were  fairly  deducible.  These  facts 
raise  the  inevitable  conclusion,  that  the  trial  and  conviction  of  plaintiff  was  a 
travesty  upon  justice,  and  lacking  in  the  essential  elements  of  fairness,  good 
faith,  and  candor,  which  should  characterize  the  action  of  men  in  passing 
upon  the  rights  of  their  fellow-men. 

We  are  referred  to  the  provision  of  appellant's  constitution  which  pro- 
vides that  "any  member  having  a  grievance,  shall  have  the  right  to  lay  his 
case  before  the  centnd  body,  who  shall  take  action  thereon,  and  whose  de- 
cision shall  be  final."  Ko  doubt  when  action  is  properly  taken  in  the  manner 
indicated,  it  is 'final,  and  the  courts  will  not  interfere,  but  when  under  the 
guise  of  remedying  the  grievance  of  a  member,  the  central  body  acts  in  bad 
faith,  and  maliciously  makes  the  subject  of  the  grievance  a  pretext  for  oppres- 
sion and  wrong,  its  action  may,  however,  to  that  extent,  be  the  subject  of  re- 
view.   The  judgment  is  affirmed. 

We  concur:   Faterson,  J,,  McKikstry,  J. 


(2  Cal.  Unrep.  852) 

LOKGNECKER  V.  HiS  CREDITOR.     (No.  12,268.) 
{Sujyreme  Ccywrt  of  California.    March  21, 1888.) 

INSOLVBNOT— rBlSCHABOB  OP  InBGLVENT—DiSORETION  OP  THE  CoURT. 

The  disposition  of  a  motion  to  set  aside  a  deoree  of  final  discharge  in  insolveuoy 
rests  largely  on  the  discretion  of  the  niai  pHtu  court,  and  wUl  not  oe  reviewed  ex- 
cept in  case  of  an  abuse  of  that  discretion. 

Department  2.  Appeal  from  superior  court,  B  utte  county ;  Leon  D.  Freer, 
Judge. 

W.  R.  Felter,  one  of  the  creditors  of  G.  H.  Longnecker,  an  insolvent  debtor, 
filed  in  the  superior  court  an  opposition  to  the  insolvent's  discharge,  which 
opposition  was  demurred  to.  Feller's  attorney  confessed  the  demurrer,  and 
16  days  were  allowed  in  which  to  amend  the  opposition,  but  no  amended  op- 
position was  filed  within  the  time  granted,  and  a  default  was  entered,  and  the 
insolvent  discharged.  The  motion  to  set  aside  the  default  was  based  upon 
an  alleged  verbal  understanding  between  the  parties  as  to  the  filing  of  the 
amended  opposition. 

Albert  M,  Johnson,  for  appellant.     W.  J.  Berrin,  for  respondent. 

Per  Curiam.  This  is  an  appeal  from  an  order  denying  a  motion  to  set 
aside  a  decree  of  final  discharge  in  insolvency.  The  motion  was  based  upon 
the  inadvertence,  surprise,  excusable  neglect,  etc.,  of  the  appellant.  The  dis- 
position of  motions  of  this  kind  rests  largely  in  the  discretion  of  the  nisi  prius 
court;  and  in  this  case  we  see  no  such  abuse  of  discretion  as  would  warrant 
us  in  disturbing  the  ruling  of  the  court  below.    Oixler  affirmed. 
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(75  Cal.  317) 

In  re  Williamson's  Estate.    (No.  12,226.) 

{Supreme  Coitrt  of  California,    March  21, 1888.) 

WrLLS—CowsTBucTioN— Amount  of  Propbbtt  Dbyisbd. 

Where  a  will,  after  declaring  that  all  of  testator's  property  is  the  oommon  property 
of  himself  and  wife,  recites:  ^l  bequeath  to  my  son    *    •    •    all  my  property,  real, 


personal,  or  mixed,  *  •  »  that  is  to  say,  an  undivided  half  interest  in  said  prop- 
erty, leaving  the  remaining  undivided  one-half  of  said  community  property  to  my 
said  wife,  as  the  law  directs  ;'*  and  the  wife  dies  before  the  testator, — ^her  half  of  the 
property  is  not  disposed  of  by  the  will,  and  should  go  to  the  heirs. 

Coramissioners'  decision.  Department  2.  Appeal  from  superior  court, 
Santa  Cruz  county;  F.  J.  McCann,  Judge. 

Appeal  by  Caroline  Judd  from  a  decree  of  distribution  in  the  malter  of  the 
estate  of  William  Williamson,  deceased. 

A,  S,  Kittredget  for  appellant.    Julius  Lee,  for  respondent. 

Hayne,  C.  This  is  an  appeal  from  a  decree  of  distribution.  The  question 
presented  is  as  to  the  construction  of  the  will.  The  will  first  declares  that  all 
of  the  testator's  property  is  the  community  property  of  himself  and  his  wife, 
Artemesia,  who  was  then  living,  and  that  an  advancement  had  been  made  to 
his  daughter,  Caroline  Judd,  (the  appellant  here;)  and  then,  after  reciting 
that  his  son,  Bobert  Samuel  Williamson,  *'by  his  valuable  labor  and  service, 
has  greatly  assisted,  and  is  now  greatly  assisting,  me  in  making  and  accumu- 
lating my  said  property,''  proceeds  as  follows:  ^' First,  I  give,  bequeath,  and 
devise  to  my  said  son,  Robert  Samuel,  *  *  *  all  the  property,  real,  per- 
sonal, or  mixed,  of  whatsoever  nature  or  character,  or  wheresoever  the  same 
may  be  situated,  in  or  to  which  I  now  have,  or  hereafter  may  acquire,  any 
right,  title,  or  interest;  that  is  to  say,  an  undivided  one-half  interest  in  said 
property,  or  all  of  which  I  have  power  under  the  law  to  make  testamentary 
disposition,  leaving  the  remaining  undivided  one-half  of  said  community  prop- 
erty to  my  said  wife,  Artemesia,  as  the  law  directs.  Second.  1  request  and 
desire  that  my  said  wife,  in  case  she  survives  me,  by  testamentary  disposition 
or  otherwise,  distribute  her  portion  or  half  of  said  community  property  equally 
between  our  said  children,  Bobert  Samuel  and  Caroline,  and  any  others  that 
may  be  begotten  unto  us."  The  wife  died  before  the  testator,  and  the  contest 
is  between  the  two  children  as  to  the  share  which  would  have  gone  to  the 
wife  had  she  lived.  The  court  below  decided  that  the  son  took  the  whole  of 
such  share,  and  the  daughter  appeals. 

We  think  the  court  erred.  The  testator  first  used  language  which,  if  not 
limited  by  what  follows,  would  undoubtedly  have  given  the  whole  estate  to 
the  son.  But  he  immediately  defines  the  sense  in  which  he  used  the  sw^eep- 
ing  language  by  the  following:  '^That  is  to  say,  an  undivided  one-half  interest 
in  said  property,  or  all  of  which  I  have  power  under  the  law  to  make  testa- 
mentary disposition."  This  shows  that,  when  he  spoke  of  bequeathing  "sill 
the  property"  to  the  son,  he  meant  all  over  which  he  supposed  he  had  power 
of  disposition,  which  was  one-half  of  the  community  property.  And,  as  if  to 
clinch  the  matter,  he  adds  this  clause:  "Leaving  the  remaining  undivided  one- 
half  of  said  community  property  to  my  said  wife,  Artemesia,  as  the  law  di- 
rects." Now,  if  the  wife  had  survived  the  testator,  there  would  have  been  no 
doubt  at  all  as  to  the  intention.  It  would  have  been  perfectly  clear  that  the 
testator  intended  the  son  to  take  only  one-half  of  the  property.  The  fact  that 
the  wife  died  before  the  testator  does  not  seem  to  us  to  alter  the  case.  The 
argument  that  the  words,  "all  of  which  I  have  power  under  the  law  to  make 
testamentary  disposition,"  show  that  it  was  the  testator's  intention  to^  give 
to  the  son  the  wife's  half  of  the  community  property,  in  case  he  acquired  power 
of  disposition  over  it  by  her. death,  is  plausible,  but  not  sound.  The  phrase 
is  used  in  opposition  to  the  preceding  one,  viz.,  "an  undivided  one-half  interest 
in  said  property."    And  the  intention  of  the  testator  that  the  whole  property 
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should  not  go  to  the  son  at  the  wife's  death  is  shown  by  his  request  to  the 
wife:  "I  request  and  desire  that  my  said  wife,  in  ease  she  survives  me,  by 
testamentary  disposition  or  otherwise,  distribute  her  portion  or  half  of  said 
community  property  equally  between  our  said  childien,  Robert  Samuel  and 
Caroline,  and  any  otliers  that  may  be  b^otten  to  us. "  It  seems  to  us  that 
the  wife's  half  was  not  disposed  of  by  the  will,  and  that  it  should  go  to  the 
heirs  as  the  law  directs.  The  learned  judge  of  the  court  below  was  led  into 
error  by  attributing  too  much  force  to  the  sweeping  words  of  disposition  first 
quoted. 

No  other  question  has  been  argued  by  counsel.  We  therefore  advise  that 
the  judgment  be  reversed,  and  the  cause  remanded  for  a  decree  in  accordance 
with  the  views  above  expressed. 

We  concur:    Belcheu,  C.  C.  ;  Foote,  C. 

Per  GuRiAii.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed,  and  cause  remanded  for  a  decree  in  accordance  with  the 
views  above  expressed. 


(75  Cal.  319) 

Bauqhman  v.  Beed.    (No.  12,141.) 

{Supreme  Court  of  Califomia.    March  21, 1888.) 

Landlord  and  Tenant— Renting  on  Shares— Partition. 

Where  a  tenant  under  a  lease  by  which  he  agreed  to  deliver  to  the  lessor  two- 
fifths  of  all  g^rain  produced  on  the  premises,  has  raised  certain  crops  of  grain  which 
he  threatens  to  convert  to  his  own  use,  denying  the  lessor's  right  to  any  part,  the  latter 
is  entitled  to  a  partition,  and  the  appointment  of  a  receiver  under  Code  Civil  Proa 
Cal.  §  564,  par.  1,  providing  that  a  receiver  may  be  appointed  in  an  action  between 
persons  jointly  interested  in  any  property,  on  the  application  of  one  whose  interest 
is  in  danger. 

Commissioner^  decision.  Department  2.  Appeal  from  superior  court» 
Amador  county;  C.  B.  Armstrong,  Judge. 

Action  by  Adam  Baughman,  surviving  partner,  against  B.  B.  Reed,  for 
partition  of  personal  propeity,  appointment  of  a  receiver,  and  for  general  re- 
lief. Demurrer  to  complaint  sustained;  judgment  for  defendant,  and  plain- 
tiff appeals.    The  facts  sufficiently  appear  from  the  opinion. 

Lindley  &  Spag^ioli  and  Keddiok  ds  iSolinsky,  for  appellant.  Blanchard  dk 
Swisler  and  Eagon  cfe  Kust,  for  respondent. 

Belcher,  C.  C.  The  court  below  sustained  a  general  demurrer  to  the  com- 
plaint, and,  plaintiff  declining  to  amend,  judgment  was  entered  in  favor  of  the 
defendant,  from  which  the  plaintiff  hiis  appealed.  The  material  facts  stated 
in  the  complaint  are  as  follows:  In  October,  1882,  the  plaintiff  executed  to 
the  defendant  a  written  lease,  for  the  term  of  five  years  then  next  ensuing, 
of  a  certain  ranch  in  Amador  county,  and  also  of  certain  farming  utens^ 
and  stock.  The  plaintiff  was  to  erect  certain  improvements  on  the  premises, 
and  to  furnish  to  the  defendant  the  seed  needed  to  put  in  a  crop  the  first  year. 
The  defendant  was  to  till  and  in  all  respects  cultivate  the  premises  in  a  hus- 
band-like manner,  and  out  of  the  crop  raised  the  last  year  was  to  return  to 
the  plaintiff  the  same  number  of  pounds  of  seed,  and  of  thesame  kinds  as  he  re- 
ceived the  fii-st  year.  The  defendant  was  also  to  deliver  to  the  plaintiff,  or 
his  order,  "two-fifths  of  all  the  crops  produced  on  the  said  farm  and  prem- 
ises aforesaid,  of  every  name  and  description  or  kind,  to  be  divided  on  the 
place;  hay  in  bale  under  shelter,  grain  of  all  kinds  in  the  granary,  apples, 
peaches,  pears,  plums,  etc.,  in  the  fruit-house,  grapes  in  the  vineysird  after 
being  gathered,  and  in  a  reasonable  time  after  such  crops  shall  have  been  har- 
vested or  gathered."  The  defendant  entered  under  his  lease,  and  continued 
to  occupy  and  cultivate  the  premises  until  the  26th  of  July,  1886,  when  this 
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action  was  brought.  It  is  further  alleged  that  plaintiff,  in  October,  1882,  fur- 
nished to  defendant,  to  be  used  as  seed,  32,469  pounds  of  barley  and  3,700 
pounds  of  wheat;  that  during  the  year  1886  defendant  had  raised  on  the  prem- 
ises 37  tons  of  barley  of  the  value  of  $1,000,  and  45  tons  of  wheat  of  the 
value  of  81.3'50,  and  that  all  of  this  grain  was  severed  from  the  ground  and  in 
process  of  being  tlireshed  and  sacked;  that  defendant  intended  and  had 
threatened  to  and  would  leave  and  abandon  the  premises  on  completing  the 
harvesting  of  the  crop,  and  that  he  denied  the  right  of  the  plaintiff  to  any 
part  thereof,  and  threatened  and  intended  to  remove  the  whole  crop,  and  to 
dispose  of  and  convert  the  same  to  his  own  use;  that  defendant  is  insolvent. 
The  prayer  Is  that  32,469  pounds  of  the  barley,  3,700  pounds  of  the  wheat, 
and  two-fifths  of  the  remainder  of  the  crop  be  segregated  and  set  apart  to 
the  plaintiff,  and  that  a  receiver  be  appointed  pending  the  action,  and  for 
general  relief. 

We  fail  to  see  why  the  complaint  does  not  state  facts  sufficient  to  const!- 
tute  a  cause  of  action.  The  action  was  in  effect  for  a  partition  of  personal 
property,  owned  by  the  parties  as  tenants  in  common.  Now  conceding  that 
plaintiff  did  not  own  that  part  of  the  crop  which  he  claimed  in  return  for 
the  seed  furnished  in  1882,  (Callender  v.  McLeod,  16  Pac.  Rep.  194,)  still  he 
unquestionably  did  own,  as  tenant  in  common  with  the  defendant,  two-fifths 
of  all  the  wheat  and  barley  raised  on  the  leased  premises.  Bernal  v.  Hooious^ 
17  Cal.  542;  Knox  v.  Marshall,  19  Gal.  617;  Freem.  Co-Tenancy.  §  100. 
The  defendant  was  in  possession  of  the  whole  crop  and  was  threatening  to 
sell  it  and  appropriate  the  proceeds  to  his  own  use.  In  such  a  case  an  action 
for  partition  was  the  proper  remedy,  and  the  appointment  of  a  receiver  was 
authorized  by  the  Code.  Freem.  Co-Tenancy,  §§  426,  448;  Code  Civil  Proc. 
g  564.  It  is  urged  for  respondent  that  the  complaint  was  insufficient,  be- 
cause it  failed  to  sillege  that  plaintiff  had  performed  all  the  conditions  of  the 
lease  which  were  to  be  performed  by  him,  but  we  think  sufficient  facts  were 
stated  in  this  regard.  It  is  further  argued  that  the  action  was  commenced 
prematurely,  because  the  defendant  was  to  deliver  to  plaintiff  his  share  of 
the  grain  in  the  granary.  ^  But  as  the  defendant  denied  the  plaintiff's  right 
to  any  part  of  the  crop,  aiid  was  threatening  to  appropriate  it  all  to  his  own 
use,  we  do  not  see  why  plaintiff  was  called  upon  to  delay  the  commencement 
of  an  action.^ to  determine  his  rights.  The  judgment  should  be  reversed,  and 
the  cause  remanded  with  directions  to  overrule  the  demurrer. 

We  concur;    Hayne,  C,  Foote,  C. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment is  reversed  and  cause  remanded,  with  directions  to  overrule  the  de- 
murrer* 


(75  Cal.  S46) 

In  re  Stuttmeister's  Estate.    (No.  12,254.) 
(Supreme  Court  of  California.    March  26, 1888.) 

1.  Executors  and  Administrators—Expenses  of  Administration— Attobnet's  Fees. 

Where  the  executor  was  negligent  in  his  duties  and  some  of  the  heirs  employ  an 
attorney  to  prosecute  the  matter,  and  hasten  administration,  the  estate  is  not 
bound  for  the  payment  of  such  attorney's  fees. 

2.  Same— Allowance  of  Demand— Void  Order. 

In  such  case,  on  petition  of  the  attorney  against  the  heirs,  an  order  was  entered 
bT  the  probate  court,  on  default,  that  the  attorney's  fees  be  paid  out  of  the  estate. 
jAeld»  on  petition  against  the  administrator  to  enforce  payment  under  such  order, 
that  the  order  was  void. 

Department  1.    Appeal  from  superior  court,  city  and  county  of  San  Frai>- 
cisco;  J.  V.  Coffey,  Judgel 
For  former  report  of  this  case,  see  14  Pac.  Bep.  35* 
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Ben,  Morgan,  for  appellant.     E.  J.  (&J,  H.  Moore,  for  respondent, 

Paterson,  J.  The  petitioner  herein  is  an  attorney  at  law.  On  June  12, 
1884,  he  filed  a  petition  in  the  probate  department  of  the  superior  court,  ask- 
ing for  an  order  citing  V.  R.  and  W.  0.  Stuttmeister,  Bertha  M.  Byer,  and 
George  C.  Hocidley,  guardian  of  the  estate  of  Alice  L.  Stuttmeister,  a  minor, 
to  appear  and  show  cause  why  they  should  not  pay  the  petitioner  their  pro- 
portion of  the  sum  of  $300  claimed  by  him  as  an  attorney  fee.  In  his  peti- 
tion he  alleged,  among  other  matters,  that  the  executor. of  the  last  will  of 
iStuttmeister,  deceased,  had  grossly  neglected  the  duties  of  his  trust,  and  de- 
layed tliG  settlement  of  the  estate;  that  the  heirs  and  devisees  were  unable  to 
learn  anything  about  the  affairs  of  the  estate;  that  two  of  the  heirs,  Y.  B. 
Stuttmeister  and  B.  M.  Byer,  being  greatly  in  need  ot  money,  retiiined  the 
petitioner  as  their  attorney  to  prosecute  the  matter  in  their  behalf,  he  con- 
senting to  act  without  a  retaining  fee;  that  he  was  retained  by  them  as  their 
attorney  to  prosecute  their  claim  for  themselves  and  minor  heirs;  that  Hoad- 
ley,  as  guardian  of  the  estate  of  the  minors,  retained  him  to  prosecute,  on  be- 
half of  the  minors,  proceedings  against  the  executor,  on  the  same  terms  and 
conditions.  He  further  alleged  that,  in  pursuance  of  his  agreement,  he 
had  pei-formed  services  which  were  worth  the  sum  $300;  that  he  had  pre- 
sented his  claim  to  the  heirs  and  Hoadley,  the  guardian,  and  demanded  pay- 
ment, but  ail  objected  to  the  payment  of  the  same  except  the  guardian, 
who  was  willing  to  pay  whatever  sum  the  court  might  allow.  On  September 
19,  1884,  the  default  of  the  respondents  for  failure  to  answer  the  petition  was 
entered.  On  October  8,  1884,  the  court  made  an  order  allowing  the  petitioner 
$300  "for  services  rendered  as  attorney  for  the  heirs  herein  in  hastening  the 
administration  of  the  estate,"  and  ordered  "that  judgment  be  entered  in  tavor 
of  petitioner  for  the  sum  of  $300,  *  *  *  to  be  paid  from  said  estate  m 
due  course  of  administration. "  No  appeal  was  taken  from  this  order.  There- 
after, on  Mdy  11,  1887,  the  petitioner  filed  another  petition  in  said  estate,  set- 
ting forth  the  making  of  said  order,  and  praying  that  the  administrator  of 
said  estate  be  compelled  to  pay  him  said  sum  of  $300.  To  this  petition  the 
administrator  filed  an  answer,  and,  the  matter  coming  on  to  be  heard,  the 
court  granted  the  prayer  of  the  petition,  and  ordered  the  administrator  to  pay 
the  petitioner  forthwith,  out  of  the  funds  in  his  hands  belonging  to  said  es- 
tate, the  said  sum  of  $300,  from  which  order  this  appeal  is  taken. 

From  the  foregoing  statement,  it  will  be  seen  that  the  contract  upon  which 
the  petitioner  relies  in  support  of  the  ordei-s  of  the  court  Vas  a  contract  be- 
tween himself  and  y.  B.  Stuttmeister  and  B.  M.  Byer.  The  executor  was 
not  a  party  to  the  agreement,  and  there  was  no  order  appointing  the  petitioner 
attorney  for  minor  or  absent  heirs.  The  heirs  could  not  by  their  contract 
bind  the  estate.  The  executor  was  not  made  a  party  to  the  proceeding  whidi 
resulted  in  the  first  order,  and  the  estate  was  not  represented.  The  claim 
was  not  one  which  arose  in  the  life-time  of  the  testator,  and  it  was  not  an  ex- 
pense of  administration.  The  fact  that  no  appeal  was  taken  from  the  original  . 
order  is  immaterial,  because  the  proceedings,  on  their  face,  are  void.  They 
show  a  contract  with  parties  who  could  not  bind  the  estate,  the  petition  stated 
no  facts  authorizing  the  order,  and  no  one  representing  the  estate  was  a  party 
thereto.  In  Stuttmeister  v.  Superior  Court,  14  Pac.  Hep.  35.  it  was  decided* 
simply,  that  an  appeal  having  been  taken  from  the  order  now  before  us,  and 
&  supentedeas  bond  filed,  the  court  had  no  power  to  enforce  the  payment  of 
the  money  by' proceedings  for  contempt.    The  order  is  reversed. 

We  concur:    Searls,  C.  J.;  McKinstry,  J. 
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(75  Cal.  271) 

Booth  et  al.  v,  Hoskins.    (No.  12,363.) 
(Suprevne  Ccmrt  of  Calif  omia.    March  20, 1888.) 

1.  MoBTGAOBS— What  Constitutes— Absolutb  Dbbd. 

Plaintiffs  conveYed  land  by  a  quitclaim  deed  to  defendant,  and  at  the  same  time 
borrowed  money  from  def endant,  both  signing  an  agreement  at  the  same  time  to 
mutually  repay  and  reconvey.  Hetd,  that  although  on  the  face  of  the  deed  it  was  an 
absolute  conveyance,  yet  it  was  clearly  the  intention  of  the  parties  to  create  a  mort- 
gage only,  and  such  must  it  be  considered.^ 

2  Limitation  op  Actions— Wbitten  Aobeement— Obal  Evidbncb  to  Vary. 

Where  there  is  a  written  agreement  in  which  appears  a  stated  time  for  the  repay- 
ment of  a  loan,  the  lender  will  not  be  allowed  to  adduce  in  evidence  an  oral  agree- 
ment to  alter  the  terms  of.  or  be  substituted  for,  the  written  agreement,  if  made  at 
the  time  of  the  loan ;  nor,  if  made  subsequently,  can  such  an  oral  agreement  create 
a  new  or  continuing  contract  so  as  to  prevent  the  running  of  the  statute  of  limita- 
tions. 

8.  Quieting  Titlb— Mobtgaoed  Pbemises— Payment  of  Mobtgaob  Debt. 

FlaintifCs,  owing  defendant  a  mortgage  debt,  brought  action  against  the  latter  to 
quiet  title  to  the  property  subject  to  such  charge,  deiendant's  cause  of  action  to  re- 
cover his  money  oeing  barred  by  statute.  JSeldy  that  the  plaintiffs  must  be  denied 
any  affirmative  relief  in  equity  until  they  had  done  equity  by  payment  of  the  debt 
and  interest  to  defendant. 

Commissioners'  decision.    Department  1. 

Appeal  from  superior  court,  Placer  county;  B.  F.  Myres,  Judge. 

Action  brought  by  Edward  Booth  et  al,,  plaintiffs  and  appellants,  to  quiet 
title  to  land  in  Placer  county,  California,  against  J.  H.  Hoskins,  respondent 
and  defendant. 

Taylor  &  Holly  for  appellants.  J.  if.  Fulweiler  and  C.  A.  <&  B.P.  Tuttle, 
for  respondent. 

Belcher,  C.  C.  The  plaintiffs  commenced  this  action  on  the  29tb  day  of 
July,  1885,  to  quiet  their  title  to  a  quarter  section  of  land  in  Placer  county. 
By  his  answer  the  defendant  denied  that  the  plaintiffs,  or  either  of  them,  had 
owned  the  land  in  question  since  the  Idth  day  of  July,  1878,  admitted  that  he 
claimed  to  own  it,  and,  by  way  of  cross-complaint,  allied  that  on  the  13th 
day  of  July,  1878,  the  plaintiff,  Booth,  was  the  sole  owner  of  the  land,  and  on 
that  day,  for  and  in  consideration  of  the  sum  of  $408,  gold  coin,  paid  to  him 
by  defendant,  executed  and  delivered  to  defendant  a  good  and  sufficient  deed 
of  the  same,  and  thereby  the  defendant  became,  ever  since  has  been,  and  now 
is  the  owner  thereof.  And  the  prayer  was  that  the  defendan  t*s  title  be  quieted 
as  against  the  plaintiffs.  The  plaintiffs  answered  the  cross-complaint,  and 
admitted  the  exection  of  the  deed  as  alleged,  but  averred  that  it  was  a  quit- 
claim deed,  and  was  made  for  and  as  a  mortgage,  and  was  so  understood  and 
intended  by  the  parties  thereto,  to  secure  the  payment  of  $408,  with  interest 
thereon  at  the  rate  of  1^  per  cent,  per  month,  due  from  Booth  to  the  defend- 
ant for  money  loaned  and  advanced  to  him  by  defendant;  and  then  further 
averred  that  all  claim  and  demand  which  defendant  may  have  had  against 
Booth,  on  account  of  the  money  so  loaned  and  advanced,  was.  before  the  com- 
mencement of  the  action,  barred  by  the  provisions  of  sections  387,  339,  Code 
Civil  Proc.  At  the  trial  tlie  deed  referred  to,  being  an  ordinary  quitclaim 
deed,  was  introduced  in  evidence,  and  also  a  paper  signed  by  both  parties, 
which  reads  as  follows:  "This  agreement,  made  and  entered  into  this  13th 
day  of  July,  1878,  by.and  between  Edward  Booth,  of  Placer  county,  state  of 
California,  and  J.  H.  Hoskins.  also  of  said  county  and  state,  witnesseth,  that 
whereas,  the  said  party  of  the  first  part  has  entered  at  the  Sacramento  land- 
office  (describing  the  quarter  section  in  controversy;)  and  whereas,  said  party 
of  the  second  part  has  furnished  the  said  party  of  the  first  part  $408,  in  United 

^  Bee  note  at  end  of  oase. 
v.l7p.no.4 — 16 
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States  gold  coin,  for  the  said  above-described  land;  and  whereas,  to  secure  the 
party  of  the  second  part,  the  said  Edward  Booth  has  this  day  deeded  to  J.  H. 
Hoskins  his  right,  title,  and  interest  in  the  above-described  land:  now,  there- 
fore, this  agreement  witnesseth,  that  if  the  said  Edward  Booth  shall  repay  to 
the  said  J.  H.  Hoskins  the  sum  of  ^08  within  three  months  from  the  date 
of  this  instrument,  with  interest  at  1^  per  cent,  per  month,  then  the  said  J. 
H.  Hoskins  shall  reconvey  to  the  said  Booth  the  above-described  land,  and  all 
its  appurtenances."    The  defendant  was  a  witness  in  his  own  behalf,  and  tes- 
tified "that  at  the  time  of  the  execution  and  deliverery  of  the  said  deed.  Booth 
also  delivered  to  him  the  certificate  of  purchase,  just  received  from  the  receiver 
of  the  land-office,  with  the  express  underatanding  that  tlie  patent  was  to  be  de- 
livered to  him  (Hoskins)  when  it  should  be  issued  by  the  government;  and 
that  although  the  written  instrument  recited  the  promise  to  pay  within  three 
months  from  the  13th  day  of  July,  1878,  yet  it  was  distinctly  understood  and 
agreed  between  him  and  Booth  that  he  (Hoskins)  should  receive  the  patent 
and  hold  it  as  additional  security;  and  that  Booth  should  have  a  reasona- 
ble time,  after  the  issuance  of  the  patent,  to  pay  the  1^408  and  interest;  that 
he  never  asked  Booth  to  pay  him,  or  expected  Booth  to  pay  him,  or  that  his 
money  was  due  until  after  the  patent  had  been  issued;  that  it  was  not  until 
about  the  25th  day  of  July,  1881,  when  he  went  to  the  land-office  and  found 
that  the  patent  had  been  issued  during  the  winter  preceding,  and  that  Booth 
had  caused  it  to  be  delivered  to  him  by  making  an  affidavit,  etc.;  that  about 
the  last  of  August,  or  in  tlie  forepart  of  September,  1881,  he  saw  Booth  and 
asked  him  about  his  getting  the  patent,  and  the  payment  of  what  Booth  owed 
him  for  the  purchase  of  the  land;  that  Booth  admitted  that  he  got  the  patent, 
and  said  he  was  going  to  keep  it,  and  that  his  deed  to  Hoskins  was  not  good 
because  it  was  not  signed  by  Booth's  wife,  and  that  he  did  not  propose  to  pay 
him,  Hoskins,  until  he  got  ready,  if  at  all;  that  then  was  the  first  time  that 
Booth  had  ever  been  asked  by  him  for  the  money,  or  had  refused  to  stand  by 
his  agreement  made  at  the  time  of  the  payment  for  the  land  and  execution  of 
the  deed. "    The  foregoing  was  all  the  evidence  introduced  by  either  side  upon 
the  question  as  to  the  purpose  and  effect  of  the  deed  from  Booth  to  defendant, 
and  upon  the  question  as  to  whether  the  defendant's  cause  of  action  to  recover 
back  his  money  was  barred  by  the  statute  of  limitations  or  not.     The  court 
found  that  prior  to  the  execution  of  the  deed  Booth  resided  with  his  family 
upon  the  quarter  section,  and  filed  a  homestead  thereon,  stating  in  his  decla- 
ration of  homestead  all  the  facts  required  by  law  to  be  stated  therein,  and, 
among  others,  that  the  property  was  then  of  the  value  of  $2,500;  that  at  the 
time  of  the  trial  the  property  wi\s  of  the  value  of  $20,000;  that  the  deed  "was 
intended  to  vest  tlie  title  to  said  premises  in  said  Hoskins  in  trust,  and  to  se- 
cure the  payment  of  S408,  with  interest  at  IJ  per  cent,  per  month,  loaned  by 
Hoskins  to  Booth  on  the  day  last  aforesaid  to  pay  for  and  secure  the  title  to 
said  land  from  the  government  of  the  United  States;"  that  the  amount  then 
due  was  8918,  no  part  of  which  sum  had  been  paid  or  tendered,  and  that  de- 
fendant's right  to  recover  the  amount  due  him  was  not  barred  by  the  provis- 
ions of  sections  337,  339,  Code  Civil  Proc.    And  as  a  conclusion  of  law  the 
court  found  "that  in  fairness  the  plaintiffs  ought  not  to  have  any  relief  in  this 
action  until  they  first  pay  the  defendant  his  just  debt;  that,  seeking  equitable 
relief,  they  should  show  equity  on  their  side;  that  defendant  Joskins  is  en- 
titled to  a  decree  foreclosing  his  said  deed  as  a  mortgage,  and  forectoing  plain- 
tiffs of  and  from  all  right,  title,  and  equity  of  redemption  therein,  alter  execu- 
tion of  sheriff's  deed  therefor  according  to  the  law  and  the  pracvtee  of  the 
court,  and  for  the  sum  of  8918,  to  be  paid  out  of  the  amount  arising  ^om  the 
legal  sale  of  said  premises,  over  and  above  the  sum  of  85,000,  exen^pt  as  a 
homestead."    Judgment  of  foreclosure  was  accordingly  entered  in^f.Avor  of 
the  defendant,  from  which  and  from  an  order  denying  them  a  new  tr^l  the 
plaintiffs  have  appealed.  t 
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The  first  question  that  presents  itself  for  consideration  is,  wliat  was  the  char- 
acter of  the  defendant's  deed?  We  think  it  entirely  clear  that  the  deed  was 
intended  to  be  and  was  only  a  moiigage.  The  defeasance,  executed  contem- 
poraneously, shows  beyond  doubt  that  it  was  made  to  secure  the  payment  of 
a  sum  of  money  loaned  by  the  grantee  to  the  grantor,  and  payable  at  a  future 
day,  with  interest. .  In  such  a  case  a  deed  absolute  is  held  to  be  and  is  treated 
as  a  mortgage.  Farmer  v.  Qrose,  42  Cal.  169;  Montgomery  v.  Spect,  55  Oal. 
352.  The  next  question  is,  was  the  defendant's  cause  of  action  to  recover 
back  his  money  barred  by  the  statute  of  limitations?  We  think  it  was.  By 
express  provision  of  the  written  contract,  made  at  the  time  of  the  loan,  the 
money  was  to  be  repaid  in  three  months.  Under  this  contract  the  debt  became 
due,  and  the  statute  began  to  run  in  October,  1878,  and  an  action  was  conse- 
quently barred  after  four  years  from  that  time.  There  is  nothing  to  take  the 
case  out  of  the  general  rule  except  the  testimony  of  defendant  that  it  was 
understood  and  agreed  between  him  and  Booth  that  the  latter  should  have  a 
reasonable  time  to  pay  the  money  after  the  issuance  of  his  patent.  But  this 
agreement  was  oral,  and,  if  made  at  the  time  of  the  loan,  could  not  change  the 
terms  of,  or  be  substituted  for,  the  written  contract,  and,  if  made  subse- 
quently, could  not  create  a  new  or  continuing  contract,  so  as  to  take  the  case 
out  of  the  operation  of  the  statute.  Code  Civil  Proc.  §  360.  Besides,  if  we 
could  accept  defendant's  theory,  we  should  meet  with  a  new  difficulty.  De- 
fendant learned,  in  July,  1881,  that  the  patent  had  been  issued,  and  in  Au- 
gust or  September  following  was  informed  by  Booth  "that  he  did  not  propose 
to  pay  him,  Hoskius,  until  he  got  ready,  if  at  all, "  and  still  he  waited  for  three 
years  and  a  half  after  that  without  attempting  to  assert  his  rights.  Under 
such  circumstances  the  delay  would  seem  to  have  been  unreasonable  and  in- 
excusable. Now,  conceding,  what  we  do  not  decide,  that  under  our  law,  as 
at  present  framed,  a  mortgage  upon  a  homestead,  executed  by  the  husband, 
but  not  by  the  wife,  is  void  only  as  to  the  homestead  value,  and  is  good  as  to 
the  excess,  (Sargent  v.  Wilson^  5  Cal.  504;  Moss  v.  Waimer^  10  Cal.  296;  Ma- 
bury  V.  Ruiz,  58  Cal.  14,)  still,  the  defendant's  right  to  recover  the  money  due 
him  being  barred,  he  was  not  entitled  to  have  his  mortgage  foreclosed.  *  But 
were  the  plaintiffs  entitled  to  any  relief  without  first  paying  the  defendant? 
The  whole  cfwe  shows  that  Booth  justly  owed  the  defendant  all  the  money 
claimed  by  him.  It  was  by  the  use  of  the  money  loaned  by  defendant  that 
Booth  acquired  the  title  to  his  property,  now  of  large  value.  Common  honesty 
requires  a  debtor  to  pay  his  just  debts,  if  he  is  able  to  do  so,  and  the  courts, 
when  called  upon,  always  enforce  such  payments  if  they  can.  The  fact  that 
a  debt  is  barred  by  the  statute  of  limitations  in  no  way  releases  the  debtor 
from  his  moral  obligation  to  pay  it.  Moreover,  one  of  the  maxims  which 
courts  of  equity  should  always  act  upon  is,  as  suggested  by  the  court  below, 
that  he  who  seeks  equity  must  do  equity.  In  accordance  with  this  maxim, 
we  think  the  plaintiffs  should  be  denied  any  affirmative  relief  until  the  money 
justly  due  to  the  defendant  is  paid.  The  other  questions  discussed  by  counsel 
do  not  require  special  notice. 

The  judgment  and  order  should  be  reversed  and  the  cause  remanded,  with 
directions  to  the  court  below  to  enter  a  decree  upon  the  findings  in  accordance 
with  this  opinion. 

We  concur:    Foote,  C.  ;  Hayne,  C. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  are  reversetl  and  the  cause  remanded,  with  directions  to  the  court 
below  to  enter  a  decree  upon  the  findings  in  accordance  with  the  views  above 
expressed. 
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NOTE. 

MoRTGAOB— Deed  Absolute.  A  deed  absolute  upon  its  face  wiU  be  oonstraed  as  a 
mortgage  in  oonnection  with  a  bond  for  a  reoonveyance  executed  as  part  of  the  same 
transaction.  Ck>sby  y.  Buchanan.  (Ala.)  1  South.  Rep.  898;  Frey  v.  Campbell,  (Ky.)  8  S. 
W.  Rep.  86»,  and  note:  as  it  will,  also,  in  connection  with  any  instrument  of  defeas- 
ance, Id.;  Gaither  v.  Clark,  (Md.)  8  Atl.  Rop.  740;  Bunker  y.  Barron.  (Me.)  Id.  258; 
Joinl^Stock  Ass'n  ▼.  Merklin,  (Md.)  5  Atl.  Rep.  544;  Morrison  v.  Markbam,  (Ga.)  I  S. 
E.  Rep.  425.  Any  instrument  executed  merely  as  security  for  a  debt  will  be  so  treated. 
Knapp  V.  Bailey,  (Me.)  9  Atl.  Rep.  122;  Pearson  v.  Sharp,  (Pa.)  Id.  38;  Hanlon  v.  Do- 
herty.  (Ind.)  9  rt.  £.  Rep.  782,  and  note ;  and  a  bill  of  sale  will  under  such  circumstances 
he  held  a  chattel  mortgage,  Id.  note,  786;  Butts  v.  Privett,  (Kan.)  14  Pac.  Rep.  247.  It 
is  immaterial  that  the  instrument  is  executed  by  a  party  other  than  the  debtor,  Robin- 
son V.  Bank,  (Tenn.)  8  S.  W.  Rep.  656;  Bank  v.  Ashmead,  (Fla.)  2  South.  Rep.  657;  or 
that  the  reconveyance  is  to  be  made  to  some  third  party,  Martin  y.  Pond,  80  Fed.  Rep.  15. 

The  facts  may  be  shown  by  parol  evidence.  Knapp  v.  Bailey,  sxvpra;  Pearson  v. 
Sharp,  ^pra;  Darstv.Murphy,  (m.)9N.E.Rep.887,andnote;  Butts  v.Privett,  (Kan.) 
14  Paa  Rep.  247;  Bank  v.  Ashmead,  sv/pra. 


(2    Cal    Unrep.    863) 

Markham  «.  Fowler  et  at.    (No.  11,098.) 
(Supreme  Cawrt  of  Calif  orrUa,    March  2%,  1888.) 

AFPBAIy— PrACTIOB^FiLINO  BrIB78. 

Case  to  be  submitted  on  briefs  wUl  be  dismissed  for  failure  to*  file  briefs  within 
time  allowed. 

Department  1.    Appeal  frora  superior  court,  city  and  county  of  San  Fran- 
cisco; T.  H.  Rearden,  Judge. 
Bennett,  Wiggington<S:  Creed,  tovappeWsint.    J.3f.  IFoocf,  for  respondents. 

Per  Curiam.  The  above-entitled  cause  having  been  ordered  submitted 
on  briefs  to  be  filed  within  80  days  from  February  14,  1888,  and  the  time 
having  expired,  and  no  briefs  having  been  filed,  it  is  ordered  the  judgment 
appealed  from  be  affirmed. 

(75  Cal.   356) 

Burke  v.  Koch.    (No.  11,088.) 
{Supreme  Court  of  California,    March  26, 1888.) 

1.  RsPLBTnr — Alternative  Judgment — When  not  Necessary. 

Under  Code  Civil  Proc.  Cal.  §  667,  providing  that  judgments  in  actions  to  recover 
possession  of  personal  property  ma^  be  for  the  possession,  or  value  thereof,  in  case 
a  deUvery  cannot  be  had,  the  court  is  not  bound  when  it  appears,  in  such  an  action, 
that  property  which  belonged  to  plaintiff  was  fraudulently  disposed  of  by  defend- 
ants, to  find  the  character  or  value  of  such  articles  as  could  be  returned,  or  to  ren- 
der a  judgment  in  the  alternative. 

2.  Same—Evidence— Fraud. 

In  an  action  of  claim  and  delivery,  when  it  appears  that  property  which  belonged 
to  plaintiff  was  fraudulently  assigned  by  one  defendant  to  the  other,  both  being  par- 
ticipants in  the  fraud,  the  fact  that  a  consideration  passed  between  Uiem  la  imma- 
terial to  the  case. 
8.  Same— Damages— Claim  in  Petition. 

In  an  action  of  claim  and  delivery,  it  is  error  for  a  trial  court  to  allow  any  dam- 
ages beyond  the  amount  prayed  for  m  the  petition. 

Department  1.  Appeal  from  superior  coui*t,  city  and  county  of  San  Fran- 
cisco; J.  F.  Sullivan,  Judge. 

Action  brought  by  Alfred  I.  Burke,  as  assignee  of  the  estate  of  Jacob  Zech, 
insolvent,  against  Jacob  D.  Koch  and  Jacob  Zech,  to  set  aside  an  alleged 
fraudulent  assignment,  etc.  The  court  decided  for  plaintiff,  and  defendant 
Koch  alone  appealed.  After  such  appeal  he  died,  and  his  executors,  K. 
Meussdorffer  and  A.  Grass,  were  substituted  as  defendants. 

A,  C  Ellis,  for  appellant.    Tilden  d:  Tilden,  for  respondent. 

Patebson,  J.  Conceding  that  this  action  is,  as  claimed  by  appellant,  an 
action  of  claim  and  delivery,  it  does  not  follow  that  the  judgment  is  void  or 
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erroneous  because  not  in  the  alternative.  The  court  found  that  the  defend- 
ants sold  and  disposed  of  a  large  portion  of  the  property  sued  for,  and  appro- 
priated the  proceeds  thereof.  Under  the  findings  of  the  court, — and  the  find- 
ings are  supported  by  the  evidence, — the  defendants  stand  as  wrong-doers,  as 
fraudulent  assignor  and  fraudulent  assignee.  The  defendant  Zech,  with  the 
intent  to  hinder,  delay,  and  defraud  his  creditors,  made  the  assignment  to  his 
brother-in-law,  defendant  Koch,  and  the  latt(9r,  with  full  knowledge  of  the 
fraudulent  purpose,  accepted  the  same,  to  aid  Zech  in  defrauding  his  credit- 
ors. In  pursuance  of  their  scheme,  a  part  of  the  property  which  should  have 
gone  to  the  possession  of  the  assignee,  this  plaintiff,  was  disposed  of  by  the 
defendants.  This  fact  appearing  at  the  trial,  the  court  was  not  bound  to  find 
the  character  or  value  of  the  articles  which  could  be  returned,  or  to  enter  a 
judgment  in  the  alternative.  Whetmore  v.  Rupe^  65  Cal.  238,  3  Pac.  Hep. 
861 ;  Bt'ovyri  v.  Thompson,  46  Cal.  76. 

The  fact  that  Koch  paid  $2,200  for  the  property,  if  such  be  the  fact,  is  im- 
material; it  entitles  the  defendant  Koch  to  no  consideration,  either  at  law  or 
in  equity.  The  defendants  were  both  fraudulent  actors.  Actual  fraud  char- 
acterized the  transaction  a&  initio,  and  the  creditors  are  not  called  upon  to  re- 
imburse Koch  for  money  which  was  paid  him  to  insure  the  fraud  against  de- 
tection. Goodwin  v.  Hammond,  13  Cal.  168;  Swivford  v.  Rogers,  23  Cal. 
234. 

The  statement  shows  that  ''plaintiff  offered  in  evidence,  as  admissions  made 
by  Jacob  Koch  as  to  why  he  took  the  property,  and  his  knowledge  of  the  cir- 
cumstances of  Mr.  Zech,  and  also  showing  he  was  told  the  value,  the  testi- 
mony of  Mr.  Koch  taken  at  the  trial  of  the  opposition  to  the  discharge  of  Ja- 
cob Zech  in  insolvency.''  The  evidence  was  objected  to  by  defendant,  as 
"irrelevant  and  inadmissible."  Objection  was  overruled,  and  defendant  ex- 
cepted. The  evidence  following  this  offer  and  ruling  appears  to  be  a  tran- 
script of  the  sworn  testimony  of  Koch,  but  is  not  shown  to  be  such  except  by 
the  statement  above  quoted.  The  evidence  was  not  irrelevant,  if  it  was  in 
fact  a  statement  made  by  Koch,  and  the  objection  that  it  was  inadmissible 
was  insufficient  to  test  the  question  of  its  competency.  The  ruling  is  there- 
fore not  shown  to  be  erroneous. 

The  judgment  is  for  $7,470  and  costs.  The  plaintiff  prayed  for  the  sum  of 
$6,000,  the  value  of  the  property,  and  $600  damages;  and  the  prayer  follows 
the  ad  damnum  clause  of  the  complaint,  which  alleges  that  plaintiff  has  been 
damaged  in  the  sum  of  $600  by  reason  of  the  detention.  In  the  absence  of  an 
amendment  to  the  complaint,  therefore,  the  court  could  not  allow  any  dam- 
ages beyond  the  amount  prayed  for. 

Th^  order  denying  a  new  trial  is  affirmed,  and  the  cause  is  remanded,  with 
directions  to  modify  the  judgment  by  striking  out  the  figures  "$7,470"  and 
inserting  the  figures  "$6,600"  in  lieu  thereof.  In  all  other  respects  the  judg- 
ment is  affirmed. 

We  concur:    Searls,  C.  J.;  McKjnstby,  J. 


as  Cal.  332) 

Stocjkton  Bldg.  &  Loan  Ass'n  «.  Chalmers  et  at.    (No.  11,828.) 
{Supreme  Court  of  California.    March  28,  1888.) 

1.  EXECUTORB  AKD  ADMINISTRATORS— AOTIONS  AGAINST— RIGHTS  AS  INDITIDUALS. 

The  wife  of  a  deceased  mortgagor  was  made  a  party  to  a  foreclosure  suit  as  execu- 
trix only.  A  homestead  previously  declared  by  her  was  set  up  in  defense.  The 
land  was  sold  under  a  decree  giving  plaintiff  possession.  HelcL  that  a  writ  of  as- 
sistance should  not  issue  against  the  wife,  as,  not  being  a  party  to  ihe  suit  in  her 
individual  capacity,  such  homestead  exemption  could  not  he  properly  pleaded  in 
defense. 
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2.  Same. 

Under  Code  Civil  Proo.  CaL  S$  887,  889,  prescribing  two  methods  by  which  new 
parties  may  be  brought  into  an  action,  viz.,  by  intervention  and  by  order  of  court,  one 
who  is  before  the  court  as  executrix  cannot  become  a  party  to  the  action  in  her  in- 
dividual capacity,  except  by  one  of  the  methods  prescribed. 
Patekson,  J.,  dissenting. 

In  bank.  Appeal  from  superior  court,  El  Dorado  county;  George  E. 
Williams.  Judge. 

W.  L.  Dudley  and  Geo,  G.  BlancUard^  for  appellant.  Chas.  N,  Fox,  for 
respondents. 

Searls,  C.  J.  This  is  an  appeal  from  an  order  after  final  judgment,  refusing 
a  writ  of  assistance.  Robert  Chalmers,  in  his  life-time,  executed  a  mortgage 
upon  certain  premises  in  El  Dorado  county.  Subsequently  his  wife,  Louisa, 
declared  a  homestead  upon  a  portion  of  the  same  premises.  Chalmers  de- 
parted this  life,  and  an  action  to  foreclose  the  mortgage  was  brought  against 
the  executor  and  executrix  of  his  last  will,  viz.,  against  George  Chalmers  and 
Louisa  M.  Chalmers,  as  executor  and  executrix  thereof.  Louisa  Chalmers, 
the  widow,  was  made  a  party  defendant  as  executrix,  but  not  in  her  individ- 
ual capacity.  The  executor  and  executrix  set  up  the  fact  of  the  declaration 
of  homestead  by  the  latter,  and  the  court  found  the  existence  of  the  home- 
stead as  a  fact,  and  that  it  was  subsequent  in. time  and  subject  to  the  lien  of 
the  mortgage,  A  decree  was  entered  in  favor  of  plaintifif  under  which  tho 
property  was  sold,  purchased  by  plaintiff,  and,  a  sheriff's  deed  having  passed, 
possession  was  demanded  of  Louisa  M.  Chalmers,  (who  had  before  that  time 
intermarried  with  one  Hardie,)  pursuant  to  a  clause  in  the  decree  requiring 
possession  to  be  delivered  to  the  purchaser,  which  wis  refused,  whereupon 
plaintiff  applied  for  a  writ  of  assistance.  The  court  below  denied  the  writ 
upon  the  grounds  that  Mrs.  Chalmers  was  not  individually  a  party  to  the  fore- 
closure suit,  and  was  not  made  such,  or  concluded  by  the  answer  made  in  her 
representative  capacity,  setting  up  the  homestead,  or  by  the  decree  rendered 
therein. 

It  is  well  settled  that  a  judgment  for  or  against  a  party  in  one  right  cannot 
affect  him  when  acting  in  another  right.  Thus,  a  plaintiff,  suing  as  admin- 
istrator of  his  wife,  is  not  affected  by  a  judgment  against  himself  in  her  life- 
time, in  an  action  to  which  she  was  not  a  party.  Blakey  v.  Newby,  6  Munf. 
64.  "A  decree  against  one  as  administrator,  on  a  bill  to  compel  the  delivery 
of  slaves  claimed  as  a  gift  from  the  intestate,  will  not  conclude  his  rights  as  a 
creditor,  on  a  bill  by  him  against  the  former  plaintiffs,  to  set  aside  the  gift 
conveyance  for  fraud. "  Freem.  Judgm.  §  156,  and  cases  cited.  Louisa  Chal- 
mers was  sued  as  the  executrix  of  the  last  will  of  her  deceased  husband.  As 
such  she  could  only  avail  herself  of  such  defenses  to  the  foreclosure  suit  as 
would  have  existed  in  favor  of  her  testator,  had  he  been  living,  and  a  party  to 
the  action,  and  had  he  been  living  and  a  party  defendant  becould  not  have  con- 
cluded by  a  defense  or  want  thereof  his  wife's  right  to  the  homestead.  Such 
result  could  only  be  reached,  if  by  action,  in  a  proceeding  to  which  she  was  a 
party,  lievalk  v.  Kraemer,  8  Cal.  66;  Same  v.  Same,  Id.  75;  Van  Reynegan 
v.  Revalk,  Id.  76;  Cook  v.  Kliiik,  Id.  347;  Stoops  v.  Woods,  45  Cal.  439.  It  is 
true,  a  party  may  be  before  the  court  in  two  or  more  capacities,  and  in  Cor- 
coran V.  Canal  Co,,  94  U.  S.  741,  an  individual,  as  trustee  for  certain  bond- 
holders, was  brought  before  the  court  and  a  decree  rendered  against  him  as 
such,  and  it  was  held  he  could  not  relitigate  the  same  matter  on  the  ground 
that  he  was  himself  a  bondholder  of  some  of  the  bonds.  If  he  was  such  holder^ 
it  was  said  he  was  bound  by  the  former  decree,  because,  as  trustee  in  the  former 
suit,  he  was  representing  himself.  That,  however,  is  not  this  case.  .  Louisa 
Chalmers,  as  executrix,  represented  the  estate  of  her  deceased  husband,  and 
thedecree  rendered  is  binding  upon  such  estate;  but  her  right  in  the  home- 
stead, if  taken  from  the  community  property  of  herself  and  husband,  vested 
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absolutely  in  her  upon  the  death  of  the  latter,  and  as  executrix  she  could  not 
represent  it.  But  it  is  claimed  that  defendant  did,  in  effect,  make  herself  indi- 
vidually a  party  to  the  action  by  setting  up  the  homestead  right  when  sued 
as  executrix.  The  Code  specifies  but  two  methods  by  which,  after  the  com- 
mencement of  an  action,  new  parties  may  be  brought  in;  one  is  by  an  order 
of  the  court  and  the  other  by  complaint  of  intervention.  No  such  order  was 
made  or  proceedings  had  in  this  case;  hence  we  conclude  she  was  not  indi- 
vidually a  party  to  the  cause.  It  may  well  be  that  a  party  who  voluntarily 
files  an  answer  in  a  cause  without  an  order  of  court  making  him  a  party  de- 
fendant, and  who  goes  to  trial  upon  the  Issues  made  by  his  answer  to  the 
complaint,  will  be  concluded  by  the  judgment  rendered  on  the  trial  of  such 
issues,  and  estopped  from  denying  that  he  was  a  party  to  the  action.  But  in 
the  present  case  we  search  the  decree  in  vain  for  any  adjudication  of  defend- 
ant's homestead  rights.  The  conclusion  reached  by  the  court  below  was 
"that  Mrs.  Chalmers  (now  Mrs.  Hardie)  never  was  a  party  to  this  action,  and 
therefore  the  judgment  and  decree  do  not  affect  her  homestead  right,  and,  being 
in  possession  under  the  homestead  right,  she  is  rightfully  in  possession." 

We  are  of  opinion  this  conclusion  was  warranted  by  the  premises,  and  the 
order  denying  the  writ  is  aflBrmed. 

We  concur:   Sharpstein,  J.;  McFabland,  J.;  Temple,  J.;  Thornton, 

J.;  McKlNSTRY,  J. 

Paterson,  J.  I  dissent,  it  is  true  that  Louisa  M.  Chalmers  was  not, 
technically  speaking,  a  party  defendant  in  the  action,  but  she  voluntarily  set 
up  her  individual  right*  in  the  property,  and  caused  the  same  to  be  litigated. 
Her  homestead  right  was  set  forth  in  detail.  It  was  treated  as  an  issue  In  the 
case.  The  trial  proceeded  upon  the  theory,  by  all  the  parties,  that  her  indi- 
vidual rights  were  in  controversy,  and  the  findings  of  the  court  upon  that 
matter  were  as  full  as  the  allegations  of  the  answer.  Her  individual  right 
was  not  necessarily,  or  even  properly,  in  the  answer  as  a  part  of  the  defense 
made  by  the  defendants  in  their  representative  capacities.  The  estate  could 
not  in  any  way  be  benefited  by  the  determination  of  the  homestead  rights  of 
Mrs.  Chalmers;  on  the  contrary,  if  her  homestead  right  had  been  established, 
(the  court  found  that  plaintiff's  mortgage  was  a  lien  upon  the  property  de- 
scribed in  said  declaration  of  homestead,)  the  estate  would  have  lost  a  fund 
which  otherwise  would  have  been  devoted  to  a  payment  of  the  debts.  She, 
therefore,  in  effect  and  in  fact,  became  a  party  to  the  suit  in  her  individual 
capacity.  Her  rights  were  deteimined,  and  I  think  she  was  bound  by  the 
decree  rendered  in  the  case.  If  the  name  ''Louisa  M.  Chalmers''  had  been  re- 
peated in  the  title  of  the  cause  without  the  addition  of  theolficial  designation 
**  executrix,"  there  can  be  no  doubt  ttiat  judgment  would  be  binding  upon  her. 
'^  A  nominal,  but  not  substantial,  difference  in  parties  does  not  effect  the  es- 
toppel. The  general  rule  that  a  judgment  of  a  court  having  jurisdiction  of 
the  subject-matter  and  the  parties  and  the  process,  and  rendered  directly  upon 
the  point  in  question,  is  conclusive  between  the  same  parties,  is  not  complied 
with  when  the  same  person,  though  a  party  in  both  suits,  is  such  in  differ- 
ent capacities,  in  the  one  individually,  in  the  other  as  administrator.  So,  if 
an  action  is  brought  by  A.,  as  guardian  of  B.,  a  minor,  a  judgment  against 
A.,  as  guardian,  is  in  his  official  capacity,  and  will  not  preclude  him  from 
maintaining  a  subsequent  action  in  his  own  right  individually,  and  vioe  versa; 
for,  in  the  prior  action,  A.,  properly  speaking,  had  not  been  a  party.  The  real 
party  in  interest  was  tiie  minor,  by  A.,  his  guardian.  The  subsequent  action 
in  A.'s  own  name  is  not  then  between  the  same  parties.  The  person  may  be 
the  same,  but  in  different  capacities,  and  the  former  action  cannot  preclude 
him  from  maintaining  the  subsequent  action;  but  where  they  litigate  their 
individual  rights  in  the  same  action,  the  judgment  is  conclusive.    Thus»  whure 
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an  executrix,  who  was  also  the  widow  of  the  testator,  being  sued  in  the  former 
capacity  only,  but  raising  in  her  defense  of  the  suit  the  issue  of  her  rights  as 
usufructuary,  will  be  personally  concluded  by  the  judgment,  and  cannot  sub- 
sequently attack  its  validity  on  the  ground,  that  she  was  not  cited  in  her  in- 
dividual capacity."    1  Herm.  Estop.  §  94. 


(75  Cal.   349) 


LowRiE  et  aZ,  v.  Salz  et  cU.    (No.  12,188.) 
(Supreme  Court  of  CaZlfiymia.    March  26, 1888.) 

1.  Pbincipal  and  Agent— Revocation  by  Death— Trusts. 

L.,  leaving  home,  left  one  M.  in  charge  of  his  farm,  with  general  InstructionB  to 
manage  same.  M.  had  business  transactions  with  one  H.,  who  was  indebted  to  the 
estate,  and  who  purchased  the  goods  in  question,  and  who  deposited  them  with 

wcjrehousemen  in  the  name  of  M.,  but  for  the  account  and  risk  of ,  no  person 

being  named.  The  warehouseman  knew  H.,  but  not  M.  H.  never  handed  the  re- 
ceipt to  M.,  but  borrowed  money  from  defendants,  to  whom,  upon  surrender  of  the 
receipt,  a  new  one  was  issued  by  the  warehouseman.  L.  vtras  dead  at  the  time  of 
the  transaction.  JETeZd,  that  M.*8  agency  was  revoked  by  death  of  principal,  and 
that  the  goods  were  never  in  the  possession  of  M.  so  as  to  create  a  trust  for  the 
benefit  of  the  estate. 

2.  Evidence — Opinion— Admissibility. 

In  an  action  for  the  value  of  goods  deposited,  a  witness  was  asked  "whom  he  un- 
derstood was  the  depositor.  ^  Held,  such  question  is  objectionable,  as  requiring  the 
opinion  of  the  witness,  and  should  have  been  excluded. 

Department  1.  Appeal  from  superior  court,  Alameda  county;  W.  E. 
Greene,  Judge. 

Action  of  trover  and  conversion,  brought  by  Mary  Lowrie  and  M.  B.  Stur- 
ges,  plaintiffs  and  appellants,  against  S.  Salz  and  £.  Niehaus.  defendants  and 
respondents.    Verdict  for  defendants.    Plaintiffs  appeal. 

T,  C,  Van  N'ess,  for  appellants.    Thos.  C.  Huxley ,  for  respondents. 

Seakls,  C.  J.  This  is  an  appeal  from  a  judgment  of  nonsuit,  and  from  an 
order  denying  a  new  trial.  The  motion  to  dismiss  the  appfral  from  the  judg- 
ment must  be  granted.  The  judgment  was  entered  January  11,  1886,  and 
the  appeal  was  taken  April  26,  1887,  more  than  one  year  after  the  entry  of 
such  judgment. 

The  proof  of  service  of  notice  of  appeal  was  sufficient,  under  the  rule  enun- 
ciated in  Reed  v.  Allison,  61  Cal.  461,  and  the  motion  to  dismiss  is  denied  as 
to  the  appeal  from  the  order  denying  a  new  trial. 

One  of  the  grounds  specified  in  the  notice  of  motion  for  new  trial  is  "in- 
sufficiency of  the  evidence  to  justify  the  decision  and  judgment."  The  state- 
ment fails  to  specify  any  particular  in  which  the  evidence  is  insufficient;  and 
hence  to  that  extent,  under  section  659,  Code  Civil  Proc,  the  statement  must 
be  disregarded.  There  was  evidence  tending  to  show  that  one  John  Lowrie 
was  a  ranch-owner  in  Alameda  county,  and  was  engaged  in  the  business  of 
farming  and  fruit-growing.  In  the  summer  of  1883  he  departed  from  this 
state  for  Alaska,  leaving  in  charge  as  general  superintendent  and  manager  of 
his  lands  one  John  Munson,  who  was  authorized  to  carry  on  the  business, 
sell  the  product  of  the  ranch,  etc.  John  Lowrie  was  lost  at  sea  on  or  about 
October,  1883,  but  his  death  was  not  known  here  until  July,  1884.  In  the 
mean  time  Munson  had  conducted  the  farming  business.  James  Hogan,  who 
was  engaged  in  the  business  of  purchasing  and  packing  fruit  at  Centerville, 
Alameda  county,  had  purchased  fruit  from  the  Lowrie  ranch  through  Munson; 
and  on  or  about  August  23,  1884.  was  indebted  therefor  to  the  extent  of 
about  61,500.  It  would  seem  tliat  Hogan  had  agreed  to  pay  some  money  on 
the  fruit,  from  time  to  time,  to  pay  for  picking,  and  the  residue  of  the  pur- 
chase price  when  he  (Hogan)  sold  the  fruit.  In  August,  1884,  Hogan  depos- 
ited in  the  warehouse  of  Mortimer  &  Wamsley,  at  Niles,  in  Alameda  county, 
five  loads  of  canned  fruit,  amounting  to  300  cases,  and  directed  the  ware- 
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houseman  to  g^ve  him  a  receipt  as  if  deposited  by  Manson.  A  receipt  was 
accordingly  given  in  the  following  words  and  figures: 

"NiLES.  August  23.  1884. 

** Received  in  Niles  Warehouse  from  Jno.  Munson  the  following  cases  of 

canned  goods  on  storage,  for  account  and  risk  of .    (Not  transferable 

or  negotiable:)  Three  hundred  and  sixty  (360)  cases  canned  goods.  Storage 
charges  one  cent,  per  month,  or  for  any  fractional  part  of  a  month. 

"MoBTiMEB  &  Wamsley,  Proprietors." 

The  receipt  should  have  been  for  300  cases,  but  by  mistake  was  made  360. 
The  warehouseman  knew  Hogan,  did  not  know  Munson,  and  supposed  the 
deposit  was  in  the  name  of  the  latter  to  avoid  danger  of  legal  proceedings  by 
the  creditors  of  the  former.  Hogan  had  previously  informed  Munson  that  he 
should  deposit  fruit  in  this  warehouse,  (indeed,  he  had  already  deposited 
some,)  "and  when  he  had  got  enough  in  there  to  secure  me  [Munson,]  he 
would  give  me  the  warehouse  receipt,  and  that  was  all  the  talk  we  had  about 
it.  *  *  *  I  never  asked  him  for  the  receipt,  and  he  never  gave  it  to  me." 
Hogan  never  gave  the  receipt  to  Munson,  but  borrowed  money  on  it  from 
defendants,  to  whom,  upon  the  surrender  of  this  receipt,  a  new  one  was  given 
by  the  warehouseman.  Defendants  afterwards  received  the  amount  due  them 
from  Jones  &  Co.,  to  whom  they  assigned  their  security,  and  the  fruit  was 
sold  by  the  latter  for  $1,200.  Plaintiffs  are  the  executors  of  the  last  will  of 
Lowrie,  and,  as  such,  sue  for  the  value  of  the  fruit;  and  their  right  to  recover 
was  the  question  involved  in  the  nonsuit. 

1.  The  agency  of  Munson  ceased  with  the  death  of  his  principal.  From 
that  time  forward  he  could  not  bind  the  estate  of  the  latter  by  contracts  in 
the  name  of  his  former  principtU,  for  the  reason  that  a  dead  man  cannot  have 
an  agent,  in  the  ordinary  acceptance  of  the  term. 

2.  If  Munson,  assuming  to  be  the  agent  of  Lowrie,  received  property  or 
benefits  accruing  by  reason  of  such  assumed  or  supposed  agency,  and  which 
property  belonged  to  the  estate  of  one  for  whom  he  assumed  to  act,  he  could 
be  treated  as  a  trustee,  and  would  be  liable  as  such. 

3.  The  goods  were  deposited  by  Hogan  in  the  name  of  Munson  as  depositor, 

it  is  truer,  but  not  for  him  or  for  his  account,  but  for  account  and  risk  of ; 

that  is,  of  some  person  not  named.  The  receipt  was  given  to  Hogan,  who  had 
delivered  the  goods,  and  was  never  delivered  to  Munson.  Had  this  receipt 
been  filled  out  so  as  to  show  that  the  deposit  was  for  the  account  and  benefit 
of  Munson,  it  would  have  been  evidence  of  his  right  to  the  property;  but  in 
the  form  in  which  it  was  issued  it  failed  in  this  particular.  Had  Hogan  filled 
the  blank  by  the  insertion  of  the  name  of  any  given  person,  as  we  think  he 
might  lawfully  have  done,  it  would,  upon  delivery  to  such  person,  have  enti- 
tled him,  upon  return  of  the  receipt,  to  the  possession  of  the  goods.  What 
he  did  do  was  to  return  the  receipt,  and  procure  another  in  the  name  of  and 
for  account  of  defendants.  As  the  first  receipt  and  deposit  did  not  entitle 
Munson  to  possession,  or  give  him  constructive  possession,  of  the  property, 
he  could  not,  without  delivery  of  the  receipt  to  him,  have  recovered  the  prop- 
erty, and  the  representatives  of  Lowrie,  whom  we  may  suppose  he  was  assum- 
ing to  represent,  were  in  no  better  condition.  The  case  of  Honig  v.  Bank, 
15  Pac.  Rep.  58,  relied  upon  by  appellants,  is  not  in  point.  There  the  money 
was  deposited  by  Peyser  in  the  name  of,  and  for  the  account  of  Honig,  and 
the  certificate  of  deposit  issued  by  the  bank  read  as  follows:  ''N.  Honig  has 
deposited  in  this  bank  two  hundred  and  fifty  dollars  in  gold  coin,  payable  to 
self  or  order  on  the  return  of  this  certificate,  properly  indorsed,"  etc.;  and 
this  court  held  the  bank  liable  in  having  paid  the  certificate  without  the  in- 
dorsement of  Honig.  Had  the  receipt  in  this  case  specified  Munson  as  the 
person  for  whose  account  the  deposit  was  made,  the  analogy  would  have  been 
complete,  and,  so  far  as  like  rules  apply  to  the  two  cases,  they  would  have  been 
parallel.     Had  the  Honig  certificate  failed  to  name  any  person  to  whom  it 
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was  payable,  we  may  safely  assume  the  decision  would  have  been  different. 
It  would  then  have  been  payable  to  bearer  upon  return  and  surrender  of  the 
certiiQcate.  So.  here,  the  goods  were  subject  to  delivery  upon  the  return  of 
the  receipt.  The  receipt  was  not  negotiable,  and  that  fact  was  impressed  upon 
its  face,  substantially  as  provided  by  section  8  of  the  act  of  March  1,  1878, 
relating  to  warehouse  receipts,  etc.,  (St.  1877-78,  p.  949.) 

The  exceptions  founded  upon  the  rulings  of  the  court  touching  the  testi- 
mony of  the  witness  Wamsley,  who  was  recalled  by  plaintiff  pending  the  mo- 
tion for  non-suit,  are  not,  we  think,  either  important  or  tenable.  It  was  first 
sought  to  be  shown,  by  the  witness,  for  whom  hedelivered  the  receipt  in  ques- 
tion. Upon  objection,  the  court  held  that  plaintiff  might  show  all  that  was 
said  between  him  and  the  boy  (Hogan's  boy)  fully.  This  was  all  that  was 
proper.  No  occult  theory  of  the  witness  on  the  subject,  no  mental  reservation 
or  intention  of  his,  not  expressed,  could  alter  the  rights  of  the  parties.  The 
witness  was  then  asked  whom  he  understood  to  be  the  depositor  of  the  fruit, 
and  the  court  permitted  the  question,  and  the  witness  replied:  "Do  you  niean 
the  owner?"  And  the  court  said:  "Depositor.  You  know  what  that  means, 
don't  you?"  And  the  witness  answered:  "The  man  that  put  it  in  there." 
The  court  thereupon  asked  the  witness  if  he  understood  the  meaning  of  the 
term,  and  received  for  response:  "  Well,  I  understand  the  use  of  the  word  « de- 
positor' to  mean  the  owner  of  the  fruit."  To  which  the  court  njflponded: 
"You  can  answer  it  in  that  light  if  you  see  fit.  But  tlmt  is  not  necessarily 
the  construction  of  the  word.  The  man  who  delivered  the  fruit  there  is  the 
depositor,  as  a  matter  of  law.  Kow,  with  that  view  of  it,  answer  the  ques- 
tion." Answer,  "Why,  Hogan  was  the  man  that  delivered  the  fruit."  The 
witness  certainly  gave  his  own  views  upon  thy  subject,  and  later  answered  as 
to  the  fact  in  the  view  presented  by  the  court.  The  question  as  put  was  ob- 
jectionable, so  far  as  it  called  for  the  opinion  of  the  witness,  rather  than  for 
the  facts  upon  which  his  understanding  was  based;  and,  had  the  court  sus- 
tained defendants'  objection,  there  would  have  been  no  error  In  the  ruling, 
and  there  was  no  error  in  the  explanations  and  inquiries  of  the  court  and  wit- 
ness. 

Taking  the  case  as  a  whole,  we  think  the  testimony  failed  in  establishing  a 
predicate  for  recovery,  and  that  the  nonsuit  was  properly  granted,  and  the 
motion  for  a  new  trial  was  properly  denied.  The  appeal  from  the  judgment 
is  dismissed,  because  not  taken  within  one  year  from  the  entry  of  such  judg- 
ment, and  the  order  denying  a  new  tried  is  affirmed. 

We  concur:    MoKinstry,  J.;  Paterson,  J. 

(2  Cal.  Unrep.  868) 

£!x  parte  McDonald,    (No.  20,405.) 
(Supreme  Court  of  California.    March  36, 1888.) 

BXECTTION— SUPPLEMENTABT  PROCEEDINGS— COXTEMPT— HABEAS  CORPXTS. 

Where,  in  proceedings  supplementary  to  execution,  defendant  pleads  a  previous 
discharge  in  insolvency,  and  refuses  to  answer  questions  as  to  her  property,  and  is 
committed  for  contempt,  her  remedy  is  by  appeal,  and  not  by  luibeas  corpiLS^ 

In  bank.    Petition  for  writ  of  habeas  corpus. 

Petitioner,  Maggie  McDonald,  was  intrusted  by  another  with  several  thou- 
sand dollars  to  purchase  mining  stock  for  her.  Petitioner  received  the  money 
to  invest  on  account  of  such  person,  and  so  agreed  to  invest  same.  On  de- 
mand for  delivery  of  the  stock,  the  petitioner  refused,  and  afterwards  sold 
the  stock  for  which  judgment  was  given  against  her.  Execution  Issued,  and 
court  ordered  petitioner  to  answer  certain  questions  as  to  her  property,  which 

>  See  note  at  end  of  case. 
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she  refused,  pleading  a  discharge  in  insolvency  previously  given  her,  and  she 
was  committed  for  contempt.    Petitioner  sued  out  this  writ. 
Geo.  W.  Tyler,  for  petitioner.    Chaa,  F.  Hanlcm,  in  opposition. 

Per  Curiam.  The  petitioner,  being  restrained  of  her  liberty,  sues  out  a 
writ  of  habeas  corpus,  praying  to  be  discharged,  upon  the  ground  that  the 
judgment  under  which  the  proceedings  were  iiad  which  resulted  in  her  im- 
prisonuient  for  contempt  had  been  discharged  by  subsequent  proceedings  un- 
der tlie  insolvent  laws  of. this  state.  The  superior  court  had  jurisdiction  to 
hear  and  determine  this  question,  and,  it  would  appear,  did  determine  it  ad- 
versely to  the  petitioner.  If  wrong  in  so  doing,  it  is  but  error,  and  petition- 
er's remedy,  if  any,  is  by  appeal.  The  application  is  denied,  and  petitioner 
remanded  to  the  custody  of  the  sheriff  of  the  city  and  county  of  San  Francisco. 

NOTE. 
Habeas  Corpus— Whbn  Lies.  Habeas  corpus  will  not  lie  to  correct  errors  of  aconrt 
having  jurisdiction  of  the  subject-matter  and  the  person  charged,  Zelle  v.  McHenry, 
(Iowa,)  2  N.  W.  Rep.  264;  nor  to  retry  issues  of  fact,  or  to  review  the  proceedings  of  a 
legal  trial ;  that  can  only  be  properly  done  by  writ  of  error  on  appeal,  Ex  parte  Lemkuhl, 
(Cal.)  18  Fac.  Rep.  148.  But  an  appellate  court  may  make  use  of  the  writ  as  one  means 
of  exercising  its  supervisory  power.  In  re  Hamilton,  (Mich.)  16  N.  W.  Rep.  827.  The 
acts  of  an  officer  de /acto  not  being  void,  the  right  of  the  justice  issuing  the  commit- 
ment to  hold  his  office  cannot  be  inquired  into  on  habeas  corpua.  Ex  parte  Johnson, 
(Neb.)  19  N.  W.  Rep.  594.  Habeas  C(yrpu8  is  not  the  proper  remedy  to  procure  the  dls- 
efaarge  of  a  person  arrested  in  a  dvil  action  on  an  afflaavit  which  merely  alleges,  in  the 
langnage  of  the  statute,  that  defendaat  fraudulently  contracted  the  debt  sued  on,  with- 
out aUeging  the  facts  tending  to  show  fraud ;  such  defect  in  the  affidavit  rendering  the 
proceedings  voidable  only,  and  not  absolutely  void.  Barton  v.  Sanders,  (Or.)  16  Fac. 
Rep.  921.  Where  one  held  in  custody  under  the  judgment  of  a  court  institutes  habeas 
corpus  prooeedinsa,  he  must  show  that  the  Judgment  is  not  merely  irregular  or  errone- 
ous, but  absolutely  void.  Rolfs  v.  Shalloross.  (Kan.)  1  Fac.  Rep.  528;  In  re  Turner, 
(CaL)  16  Fac.  Rep.  898.  In  such  case  the  petitioner  for  the  writ  assails  collaterally  the 
judgment  under  which  he  is  imprisoned,  and,  to  entitle  himself  to  a  discharge  from  such 
imprisonment,  he  must  show  the  judgment,  either  by  his  petition  or  by  his  proof  on  the 
hearing,  to  be  an  absolute  nulUty.  Willis  v.  Bayles,  (Ind.)  5 19.  £.  Rep.  9.  Respecting 
the  grounds  upon  which  a  judgment  may  be  collateraUy  attacked,  see  McCarter  v.  Neil, 
(Ark.)  6  S.  WT  Rep.  731,  and  note. 

(75  Cal.  325) 

Fisher  et  al.  v.  Slattery.  (No.  12.185,) 
{Supreme  Cawrt  of  California.    March  22, 1888.) 

1.  Ejectment— When  Lies— Landlord  and  Tenant. 

A  lessee,  under  a  written  lease  for  a  year,  renewable  at  his  option,  and  prohibit- 
ing him  from  letting  or  subletting  without  the  written  consent  of  the  lessors,  alter 
six  months'  possession,  sold  his  business,  and  permitted  the  purchaser  to  go  into  poa- 
sesslon  of  the  premises  leased,  retaining,  however,  the  right  to  keep  certain  per- 
sonal properly  there,  and  himself  paying  the  rent.  At  the  end  of  the  year,  without, 
having  sublet  the  premises,  or  assigned  the  lease,  he  surrendered  the  premises  to 
the  lessors  who  had  ref usea  to  accept  rent  from  the  purchaser.  Heia,  such  find- 
ings, in  an  action  of  ejectment,  entlUe  the  lessors  to  judgment  for  possession. 

2.  Same— Inadvbbtbnt  Finding. 

A  finding  in  an  action  of  ejectment  that  plaintiff  was  In  possession  at  the  com- 
mencement of  the  action,  being  evidently  a  mere  inadventence,  as  the  pleadings  ad  • 
mitted.  and  the  other  findings  indicated  that  defendant  was  then  in  possession,  will 
not  defeat  a  judgment. 

CSommissioners'  decision.  Department  2.  Appeal  from  superior  court,. 
Yuba  county;  Phillif  W.  Keyser,  Judge. 

Action  of  ejectment  by  Phillip  and  Anna  M.  Fisher  against  P.  C.  Slattery* 
Judgment  for  plaintiffs,  and  defendant  appeals. 

/•  H.  Craddock,  for  appellant.    £.  A.  Davis,  for  respondents. 

Foots,  G.  This  is  an  action  in  ejectment.  One  of  the  plaintiffs,  Anna  M» 
Fisher,  obtained  a  judgment  in  the  court  below  for  the  possession  of  the  prem- 
ises sued  for,  etc.  From  that  this  appeal  is  prosecuted  upon  the  judgment 
roll.    The  appellant  urges  that  the  findings  are  conflicting  and  contradictory; 


Digitized  by 


Google 


236  PAaFIC  REPORTER.  [Cal. 

that  they  do  not  sustain  or  justify  the  judgment;  and  that  the  judgment  is 
against  law.  It  appears  that  Anna  M.  Fisher  was  on  the  26th  day  of  Octo- 
ber, 1885,  the  owner  of  the  premises  sued  for,  that  upon  that  day  she,  jointly 
with  her  iiusband,  who  had  no  interest  in  them,  leased  the  premises  to  one 
Sullivan  by  a  written  lease  for  one  year,  commencing  on  said  date,  it  being 
agreed  therein  that  Sullivan  might,  at  his  option,  continue  the  lease  until  the 
26th  day  of  October,  1888.  The  lease  also  contained  a  clause  to  the  effect  that 
Sullivan  was  prohibited  from  letting  or  underletting  the  premises  without 
the  written  conseht  of  the  lessors.  Sullivan  thereupon  entered  into  posses- 
sion of  the  premises,  but  about  the  Ist  of  May,  1886,  he  sold  a  butcher  busi- 
ness, of  which  he  was  the  proprietor,  in  Yuba  City  and  Marysville,  to  the  de- 
fendant; also  certain  personal  property  in  the  former  place.  A  deed  to  the 
latter  was  executed  and  delivered  by  Sullivan  to  Slattery,  acknowledged  and 
recorded.  Slattery  entered  into  its  possession  at  once;  also  the  shop,  fixtures, 
meat,  etc.,  therein  included.  Upon  the  same  day,  with  Sullivan's  consent, 
the  former  also  entered  into  possession  of  the  premises  sued  for  in  this  action, 
together  with  the  shop,  meat,  and  fixtures  therein  contained,  Sullivan  retain- 
ing the  right  to  keep  therein  certain  goods  not  sold  to  Slattery,  until  it  should 
be  found  convenient  to  remove  them.  A  bill  of  sale  of  the  personalty  w^as 
also  given  to  Slattery  by  Sullivan.  The  court  further  finds  that  Sullivan  did 
not  sublet  the  premises,  nor  assign  his  lease  of  them  to  Slattery. 

We  see  nothing  in  this  which  renders  the  findings  contradictory.  It  is  true 
that  Sullivan  allowed  Slattery  to  go  into  possession  of  the  premises  in  Marys- 
ville, leased  from  Mis.  Fisher  and  her  husband*  but  the  former  retained  the 
right  to  keep  certain  property  there,  and  himself  paid  the  rent  to  the  lessors 
for  two  months,  and  when  Slattery  applied  to  be  allowed  to  pay  the  rent  to 
them  it  was  refused,  and  his  tenancy  was  repudiated.  Sullivan,  the  lessee, 
paid  the  rent  up  to  the  end  of  the  first  year's  tenancy,  and  then,  on  the  26th 
of  October,  1886,  handed  over  his  lease  to  the  attorney  for  the  plaintiffs,  and 
stated  that  he  did  not  desire  to  occupy  the  premises  any  longer,  and  his  ten- 
ancy was  at  •  an  end,  and  Mrs.  Fisher  was  entitled  to  the  possession  of  her 
property  as  against  Slattery,  who  was  as  to  her  a  mere  tresptisser.  Mrs. 
Fisher  never  acknowledged  Slattery  as  her  tenant,  refused  to  do  so  when  he 
applied  for  recognition  and  offered  to  pay  rent,  and  never  received  any  rent 
except  from  Sullivan.  There  is  nothing  which  indicates  any  acquiescence  on 
her  part,  with  any  letting,  subletting,  or  assignment  of  the  lease  by  Sullivan 
to  Slattery.  She  seems  to  have  looked  to  Sullivan,  and  Sullivan  only,  as  her 
tenant,  and  not  in  any  way  to  have  waived  her  right  not  to  have  the  premises 
sublet  without  her  written  consent.  There  is  no  indication  from  these  facts 
that  any  subletting  by  the  written  consent  of  the  lessors  was  given,  or  that 
•any  parol  assignment  of  the  lease  was  made.  The  appellant  claims  further 
that  the  court  has  found  that  Mrs.  Fisher  was  actually  in  possession  of  the 
premises  she  sued  for  when  her  action  was  brought,  and  that  therefore  he 
could  not  have  been  in  the  wrongful  possession  thereof  at  that  time.  Ordi- 
narily a  finding  in  an  action  of  ejectment  that  the  plaintiff  was  in  possession 
at  the  commencement  of  the  action  would  be  fatal  to  a  judgment  for  the  plain- 
tiff. But  in  this  case  it  was  admitted  by  the  pleadings  that  the  defendant 
was  in  possession  at  the  commencement  of  theaction.  The  finding  that  plain- 
tiff was  in  possession  at  the  commencement  of  the  action  was  evidently  a 
mere  inadvertence.  The  pleadings  and  the  other  findings  indicate  that  de- 
fendant was  in  possession,  and  claimed  a  right  to  the  possession. 

We  perceive  no  prejudicial  error  in  the  record,  and  advise  that  the  judg- 
ment be  alfirmed. 

I  concur:     Hayne,  0. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment IS  affirmed. 
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Simpson  v.  Appleoate.    (No.  12,040.) 
{Supreme  Cov/rt  of  California.    Maroh  24, 1888.) 
1.  Vendor  and  Vendbb— Parol  Contraot— Rescission— Whbn  Absoi/Utb. 

Plaintiff,  beinff  in  possession  of  certain  public  land,  contracted  by  parol  to  sell  it 
to  defendant,  wno  paid  for  it,  took  possession,  and  improved  it.  Afterwards,  the 
contract  havinff  been  rescinded  in  order  to  enable  plaintiff,  under  the  pre-emption 
laws,  to  make  nnal  proof,  and  defendant  to  act  as  witness  for  him,  a  patent  was  ob- 
tained to  tills  wiUi  other  land,  and  plaintiff  then  agreed  by  parol  to  convey  it  to  the 
defendant.  Held,  the  rescission  enabling  plaintiff  to  make  final  proof  must  be 
taken  as  effectual,  and  defendant  has  no  equitable  title. 
a  Same— Tenant  at  Will. 

Defendant  in  ejectment,  although  tenant  at  will,  as  vendee  In  possession,  after 
rescission  of  the  contract  of  sale,  waives  his  right  as  tenant  to  notice  to  quit  by  a 
denial  of  plaintiff's  right  in  his  answer. 

CommisBioners'  decision.  Department  1.  Appeal  from  superior  court, 
Placer  county;  J.  M.  Waxling,  Judge. 

Action  of  ejectment  by  James  E.  Simpson  against  George  W.  Applegate. 
Judgment  was  rendered  for  plaintiff  and  defendant  appeals. 

Hale  (&  Craig,  for  appellant.    C\  A.  <&  F,  P,  Tuttle,  for  respondent. 

Hayne,  C.  Ejectment.  The  plaintiff  claims  under  a  United  States  pat- 
ent. The  defendant  set  up  an  equitable  defense,  and  prayed  for  a  conveyance 
from  plaintiff  of  tlie  leg-al  title.  The  court  below  gave  judgment  for  the 
plaintiff,  and  the  defendant  appeals.  The  case  comes  up  on  the  judgment 
roll. 

Certain  points  are  made  by  the  respondent  as  to  the  construction  of  the 
findings,  but  for  the  purposes  of  this  opinion  we  shall  assume  that  the  finding 
that  the  plaintiff  was  "the  owner"  of  the  premises  at  the  commencement  of  the 
action  is  a  conclusion  of  law,  within  the  rule  laid  down  in  Leviiis  v.  Hovegno, 
71  Cal.  273, 12  Pac.  Rep.  161,  343. 

The  facts  as  disclosed  by  the  findings  are  as  follows:  The  appellant  and 
respondent  were  respectively  in  possession  of  adjoining  pieces  of  public  land. 
In  1862,  the  respondent  made  a  parol  agreement  to  sell  to  the  appellant  the 
tract  in  controversy  for  $75.  This  sum  was  paid,  and  the  appellant  took 
possession  of  the  property,  and  improved  the  same;  thus  bringing  himself 
fairly  within  the  rule  as  to  specific  performance  of  partially  executed  parol 
agreements  for  the  conveyance  of  real  property.  But  no  deed  was  made. 
Afterwards  the  respondent  applied  for  a  patent  from  the  United  States  for  a 
tract  which  included  the  premises  in  controversy.  This  was  witli  the  knowl- 
edge and  acquiescence  of  appellant,  who  drew  up  the  declaratory  statement, 
at  respondent's  request.  What  then  occurred  is  stated  by  the  findings  as  fol- 
lows: "Thereafter,  and  within  the  time  allowed  by  the  pre-emption  laws  to 
make  final  proof  and  payment,  plaintiff  applied  to  defendant  to  go  with  him  to 
said  land-office  as  a  witness  for  him,  to  make  proof  of  his  right  to  his  said  land. 
The  defendant  then  explained  to  plaintiff  that  he  could  not  become  such  wit- 
ness while  there  existed  any  contract  or  agreement  between  them  for  a  con- 
veyance by  plaintiff  to  defendant,  or  to  any  one  else,  of  any  part  of  the  land 
so  to  be  pre-empted;  and,  further,  that  the  plaintiff  himself  could  not  take 
the  oath  prescribed  by  law  while  any  such  contract  or  agreement  existed; 
and  that  before  defendant  could  become  such  witness,  or  plaintiff  himself 
could  take  such  prescribed  oath,  it  was  indispensable  that  all  existing  con- 
tracts and  agreements  in  respect  to  a  conveyance  of  any  part  of  the  land 
should  be  canceled  and  rescinded;  and  it  was  then  and  thereupon  agreed  be- 
tween them  that  all  said  contracts  and  agreements  then  or  theretofore  exist- 
ing between  them  should  be,  and  then  were,  canceled  and  rescinded,  and  said 
defendant  then  became  such  witness."  A  patent  was  accordingly  issued  to 
the  plaintiff.    It  is  further  found  that  "after  the  making  of  said  final  proof 
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aod  payment  for  said  land»  and  after  the  Issuance  of  said  patent,  there  were 
conversations  between  plaintiff  and  defendant  as  to  a  conveyance  of  said  land 
by  said  plaintiff  to  said  defendant;  and  therein  defendant  requested  plaintiff 
to  convey  the  same  to  him,  and  plaintiff  verbally  consented  and  agreed  so  to 
do,  for  the  sum  of  $1.25  per  acre,  the  defendant's  proportion  of  the  expense 
of  procuring  the  patent."  The  plaintiff,  however,  subsequently  changed  his 
mind,  and  brought  the  present  action  to  remove  the  defendant  from  posses- 
sion. 

The  finding  that  the  parties  rescinded  their  contract  in  order  to  qualify 
the  defendant  to  become  a  witness  on  the  application  for  the  patent  must  be 
taken  to  mean  an  effectual  rescission.  There  is  nothing  in  the  record  to 
show  that  they  did  not  intend  it  to  be  such;  and,  if  the  record  had  shown  that 
such  was  not  their  intehtion,  it  cannot  for  a  moment  be  supposed  that  any 
court  would  countenance  such  a  trick  upon  the  officers  of  the  land  depart- 
ment, or  such  trifling  with  the  obligations  of  an  oath.  The  contract  was 
therefore  entirely  rescinded  and  gone;  and  for  the  purposes  of  this  branch  of 
the  case  this  left  the  parties  as  if  no  contract  had  ever  existed.  The  subse- 
quent "conversations"  amounted  to  nothing.  If  we  assume  that  there  was  a 
consideration  for  any  subsequent  agreement,  such  agreement  was  not  valid, 
beciiuse  it  was  not  in  writing,  and  there  was  no  subsequent  part  perform- 
ance. The  appellant  appears  to  have  relied  entirely  upon  the  honor  of  the  re- 
spondent, and,  if  he  has  been  disappointed  in  such  reliance,  he  is  without  a 
a  remedy. 

It  is  argued  for  appellant,  however,  that,  if  his  equitable  defense  fails,  he 
is  a  tenant  at  will,  and  that,  since  he  has  received  no  notice  to  quit,  the  ac^ 
tion  must  fail.  The  court  below  found  that  he  was  "not  the  tenant  at  will 
of  the  plaintiff."  We  are  inclined  to  think,  however,  that  this  must,  in  view 
of  the  other  facts  found,  be  considered  to  be  a  mere  conclusion  of  law,  and 
that  he  must  be  held  to  be  a  tenant  at  will,  because  he  was  a  vendee  in  pos- 
session after  the  rescission  of  the  contract  to  sell.  Frishie  v.  Price^^^l  Gal. 
253.  But,  if  we  assume  this  to  be  so,  it  does  not  help  the  appellant,  because 
the  answer  denies  the  right  of  the  plaintiff;  and  it  is  found  that  the  defend- 
ant, in  1882,  executed  a  conveyance  of  the  premises  to  one  Seaver,  and  about 
a  year  afterwards  received  a  reconveyance froni  him,  and  "at  all  times  claimed 
to  be  the  owner  of  said  demanded  premises,  except  during  the  time  that 
Seaver  held  the  deed  from  defendant."  These  things  constituted  such  a  dis- 
claimer of  the  relationship  as  dispensed  with  notice.  Taylor,  in  his  work  on 
Landlord  and  Tenant,  after  stating  the  general  rule  as  to  denials  by  the  ten- 
ant of  the  landlord's  right,  says:  "But  if  the  tenancy  is  from  year  to  year,  or 
at  will,  the  law  is  otherwise;  for  these  tenancies  are  always  determinable  by 
notice,  and,  as  notice  would  be  waived  by  a  denial  of  the  relation  of  land- 
lord and  tenant,  the  tenancy  is  in  fact  forfeited."  8th  Ed.  §  522.  And  this 
is  the  law  in  California.  Umiih  v.  Ogg  Shaw,  16  Cal.  88;  Dodge  v.  Walleyy 
22  Cal.  225;  Bolton  v.  Landers,  27  Cal.  104. 

We  do  not  think  the  findings,  when  properly  construed,  are  contradictory. 
It  may  be  remarked  with  reference  to  the  transcript  that  it  is  not  the  practice 
in  this  state  to  change  the  title  of  a  case  when  it  is  appealed.  There  is  no 
propriety  here  in  making  the  defendant  in  fihe  court  below  appear  as  the 
plaintiff  on  appeal.  Such  a  course,  being  against  usage,  has  a  tendency  to 
produce  confusion,  both  on  appeal  and  in  the  court  below. 

We  advise  that  the  judgment  be  aflirmed. 

We  concur:    Belcheb,  C.  C;  Foote,  C. 

Per  Curiam.  Por  the  reasons  given  in  the  foregoing  opinion  the  judg^ 
ment  is  affirmed. 
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(75  CaL  28S) 

Leviston  V.  Rtan  et  al.    (No.  9,271.) 
(Supreme  Court  of  California.    March  20, 1888.1 

1.  Public  La.nds— Patents— Valtditt—Bubden  of  Pboof. 

A  patent,  under  which  plaintiff  claims  in  ejectment,  is  prima  fade  valid;  and,  if 
its  validity  can  be  attacked  at  all,  the  burden  of  prooi  is  upon  the  defendant. 

2.  Sake— Pbovinge  of  the  Ck>nBT. 

In  ejectment,  where  there  is  some  evidence  to  establish  the  validity  of  a  patent 
tinder  which  plaintiff  claims  title,  the  court  should  not  declare  such  patent  invalid 
on  the  ground  that  there  is  not  sufficient  evidence  to  determine  the  question  of  its 
validity. 
8.  Save— LAin>  Stmracr  to  Entry. 

Where,  in  ejectment,  plaintiff  claimed  under  a  patent,  the  selection  having  been 
made  under  Act  Con^.  March  8, 1871,  (16  St.  581,)  providing  that  a  selection  may  be 
made  from  land  subject  to  pre-emption  under  any  laws  of  the  United  States,  with 
certain  specified  exceptions,  the  defendant,  in  order  to  defeat  the  patent,  if  he  can 
attack  its  validitv  at  all,  must  show  that  the  land  was  not  subject  to  acquisition  in 
any  mode  allowed  by  any  law. 

Oomiclssloners*  decision.  In  bank.  Appeal  from  superior  court,  city  and 
county  of  San  Francisco;  T.  K.  Wilson,  Judge. 

Action  of  ejectment,  brought  by  plaintiff,  William  Leviston,  against  Will- 
iam Ryan  and  others,  to  secure  possession  of  certain  lands  situate  in  the  city 
and  county  of  San  Francisco.  The  superior  court  found  for  defendant,  and 
plaintiff  appeals. 

Wm.  &  Geo,  Leviston,  for  appellant.  Tohin  &  Tohin  and  Thoa.  F.  Barry^ 
for  respondents. 

Hayne,  C.  Ejectment.  The  plaintiff  claims  through  a  patent  from  the 
state  of  California,  issued  under  tlie  act  of  1862  and  amendatory  acts  in  rela- 
tion to  agricultural  colleges.  The  defense  is  that  the  patent  is  void.  The 
court  below  gave  judgment  for  the  defendant,  and  the  plaintiff  appeals.  Two 
points  are  made  by  the  defendant  in  support  of  the  judgment, 

1.  It  is  said  that  the  tract  in  controversy  is  part  of  the  four  leagues  con- 
firmed in  the  city  and  county  of  San  Francisco  as  successor  of  the  pueblo. 
If  this  were  true,  there  could  be  no  doubt  but  that  the  plaintiff's  patent  is 
void;  but  there  is  nothing  in  the  findings  or  the  evidence  to  show  that  it  is 
true.  The  finding  is  that  "it  is  impossible  to  determine  whether  or  not  the 
lands  in  controversy  are  within  the  limits  of  the  lands  so  confirmed  to  the  city 
and  county  of  San  Francisco. "  It  may  be  remarked,  in  this  connection,  that 
we  see  nothing  impossible  in  the  determination  of  the  question.  There  is  no 
question  of  fact  which  id  material  to  the  decision  of  a  cause, — ^that  is  to  say, 
which  the  law  requires  to  be  decided, — which  cannot  be  settled  by  proof  or 
presumption.  The  machinery  of  a  court  must  be  supposed  to  be  equjd  to  any 
demand  which  the  law  permits  to  be  made  upon  it.  The  law  does  not  require 
impossibilities.  In  the  present  instance  the  description  In  the  decree  of  con- 
firmation is  clear,  and  it  was  a  mere  question  of  applying  it  to  the  ground.  If 
sufficient  evidence  to  satisfy  the  mind  of  the  court  was  not  produced  by  the 
parties,  it  should  have  found  the  fact  against  the  party  on  whom  was  the  bur- 
den of  proof,  {Speegle  v.  Leese,  bl  Cal.  415,)  and  the  burden  in  this  case  was 
upon  the  defendant.  It  was  not  required  to  make  an  official  survey,  but  sim- 
ply to  decide  as  between  the  parties  before  it,  whether  the  tract  in  controversy 
was  within  the  description  contained  in  the  decree  of  con  firmation.  The  facts 
which  the  court  did  find  showed  a  valid  patent,  and,  this  being  the  case,  the 
supposed  impossibility  of  finding  further  facts  showing  it  to  be  invalid  was  no 
reason  for  holding  it  to  be  so.  In  the  absence  of  a  showing  that  the  land  was 
part  of  the  four  leagues,  we  must  conclude  that  the  patent  is  valid,  unless 
there  be  some  other  ground  upon  which  it  can  be  attacked. 

2.  The  defendant  contends  that  such  other  ground  is  furnished  by  the  fact 
that  the  land  was,  at  the  date  of  the  selection,  within  the  limits  of  an  incorpo* 
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rated  city.  It  is  alleged  in  the  complaint,  and  not  denied  by  the  answer*  that 
the  land  "is  situate  in  the  city  and  county  of  San  Francisco."  This  aver- 
ment, of  course,  speaks  only  from  the  time  of  the  commencement  of  the  ac- 
tion. But  we  know  as  a  matter  of  law  that  the  act  establishing  the  corporate 
limits  has  not  been  changed  since  the  date  of  the  selection,  and  the  land  has 
certainly  not  moved  since  then;  so  that  it  must  be  taken  as  an  established  fact 
that  the  land  was  within  the  limits  of  the  city  and  county  of  San  Francisco  at 
the  date  of  its  selection.  This  does  not  necessarily  mean  that  it  was  a  part  of 
the  four  leagues.  It  is  well  known  that  the  corporate  limits  extend  somewhat 
beyond  the  four  leagues;  so  that  the  tract  might  be  "in  the  city  and  county  of 
San  Francisco,"  without  being  a  part  of  the  four  leagues.  And  the.  respond- 
ent's argument  upon  this  point  is  based  upon  the  assumption  that  such  is  the 
case.  The  argument  is  that  the  statute  of  the  United  States  provides  that 
"lands  included  within  the  limits  of  any  incorporated  town,  or  selected  as  tho 
site  of  a  city  or  town,"  shall  not  be  subject  to  pre-emption.  Rev.  St.  §  2258, 
reproduced  from  act  of  1841.  But  pre-emption  is  not  the  only  mode  in  which 
public  lands  may  be  acquired.  For  example,  the  prohibition  against  pre-emp- 
tion of  lands  within  the  limits  of  a  city  or  town  does  not  prevent  the  issuance 
of  a  patent  for  public  mineral  land  within  such  limits.  Steel  v.  Smelting 
Works,  106  U.  S.  447,  1  Sup.  Ct.  Rep.  389.  And  upon  the  same  principal  we 
suppose  that,  if  the  land  be  public  land,  the  prohibition  against  pre-emption 
does  not  prevent  its  acquisition  in  any  other  mode  that  may  be  applicable, 
(seeDoW  v.  Meador,  16  Cal.  322,)  unless  the  acts  under  which  the  proceedings 
were  had  contain  something  to  the  contrary.  It  is  obvious,  therefore,  that  it 
is  necessary  to  examine  the  acts  under  which  the  proceedings  were  had.  The 
original  act  was  passed  on  July  2, 1862.  It  provided  that  "there  be  granted" 
to  the  several  states  a  certain  quantity  of  land  for  the  purpose  of  providing 
colleges  for  the  benefit  of  agriculture  and  the  mechanic  arts.  The  provision 
in  relation  to  the  lands  to  be  selected  as  part  of  the  grant  was  as  follows: 
"  Whenever  there  are  public  lands  in  a  state  subject  to  sale  at  private  entry  at 
81.25  per  acre,  the  quantity  to  which  said  state  shall  be  entitled  shall  be  se- 
lected from  such  lands  within  the  limits  of  such  state."  12  St.  U.  S.  p.  503, 
§  2.  This  act  also  contains  a  proviso  that  "no  mineral  lands  shall  be  selected 
or  purchased  under  the  provisions  of  this  act."  On  June  8, 1868,  an  amend- 
atory act  was  passed,  whereby  it  was  provided  that  the  selection  could  be  made 
"from  any  lands  within  said  state  subject  to  pre-emption  and  sale,"  with  the 
same  proviso  as  to  mineral  lands,  and  a  further  proviso  excepting  lands  already 
subject  to  rightful  claims.  15  U.  S.  St.  p.  68,  §  4.  On  March  3, 1871,  another 
amendatory  act  was  passed,  whereby  it  was  provided  that  the  selection  could 
be  made  "from  any  lauds  within  said  state  subject  to  pre-emption  settlement, 
entry,  sale,  or  location  under  any  laws  of  the  United  States,"  with  the  same 
proviso  as  to  mineral  lands  and  lands  subject  to  rightful  claims.  16  St.  U.  S. 
581.  The  selection  was  in  1872,  and  was  therefore  under  the  last-mentioned 
act.  It  is  obvious  that  its  provisions  on  the  subject  are  different  from  those 
of  the  prior  acts.  As  we  construe  it,  the  selection  is  not  confined  to  lands 
which  are  subject  to  pre-emption,  but  may  be  made  from  public  lands  which 
are  subject  to  acquisition  in  any  mode,  except  mineral  lands  and  lands  subject 
to  rightful  claims;  or,  in  the  language  of  the  statute,  from  any  land  which  is- 
subject  to  "settlement,  entry,  sale  or  location  under  any  laws  of  the  United 
States,"  with  the  exceptions  mentioned.  The  language  of  the  statute  being- 
express  that  the  selection  may  be  made  from  public  lands  subject  to  acquisition 
in  any  mode,  (with  specified  exceptions,)  we  do  not  see  how  it  can  be  con- 
strued to  mean  that  the  selection  must  be  made  from  land  subject  to  ac- 
quisition in  one  particular  mode.  This  being  the  proper  construction  of  th^ 
statute,  it  is  not  sufficient  for  the  respondent  to  show  that  the  land  was  not^ 
subject  to  pre-emption.  He  must  go  further,  and  show  that  the  land  was  not: 
subject  to  acquisition  as  public  land  in  any  mode.    In  other  words,  he  must^ 
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show  that  the  land  was  not  of  such  character  as  to  bring  it  within  any  law  of 
the  United  States  providing  for  the  acquisition  of  public  land.  To  apply  this 
principle,  he  must  show  that  the  land  was  not  timber  land,  desert  land,  or  land 
of  any  special  character  which  would  subject  it  to  acquisition  under  any  law 
of  the  United  States.  The  court  cannot  take  judicial  notice  of  the  character 
of  th^land.  In  all  the  cases  which  we  have  seen  in  which  patents  have  been 
held  to  be  invalid,  the  defendant  has  proved  by  evidence  the  facts  showing 
such  invalidity.  TVTiether  a  patent  is  conclusive  or  not,  it  is  at  least  prima 
facie  valid ;  and  if  a  defendant  in  ejectment  can  attacic  it  at  all,  the  burden  is  on 
him  to  show  the  invalidity.  Minter  v.  Crommelin,  18  How.  88;  Collins  v. 
JBarlett,  44  Cal.  381.  The  findings  in  this  case  set  out  the  patent  in  full,  and 
do  not  show  that  the  land  was  of  such  a  character  as  not  to  be  subject  to  se» 
lection.  They,  therefore,  do  not  support  the  judgment.  The  question,  there- 
fore, as  to  the  conclusiveness  of  the  patent, — which  is  the  main  one  argued, — 
does  not  arise  upon  the  record.  We  do  not  suppose  it  probable  that  the  land 
was  of  such  a  special  character  as  to  bring  it  within  any  special  mode  of  ac- 
quisition, and  if  the  parties  can  stipulate  that  such  is  the  fact,  and  agree  to 
resubmit  the  cause,  we  suppose  it  would  be  proper  (following  the  precedent 
of  Soio  V.  Kroder,  19  Cal.  94,  95)  to  take  up  the  case  again,  and  determine 
what  seems  to  be  the  main  question  involved;  the  controversy  being  undoubt- 
edly genuine.  In  the  present  condition  of  the  record,  however,  the  judgment 
cannot  stand.  We  therefore  advise  that  the  judgment  be  reversed,  and  the 
cause  remanded  for  a  new  trial,  with  leave  to  the  parties  to  file  a  stipulation* 
and  proceed  as  above  mentioned. 

We  concur:    Belcher,  C.  C;  Foote,  C. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed,  and  the  cause  remanded  for  a  new  trial,  with  leave  to  the 
parties  to  file  a  stipulation,  and  proceed  as  above  mentioned. 


(76  Cal.  443) 

Swamp-Land  Reclamation  Dist.  No.  407  ©.  Wilcox.    (No.  11,782.) 

(l^jyreme  Court  of  Calif  (/niia,    March  29, 1888.) 

1.  PuBuo  Lands— Swijcp  Lands— Asbesbmbnt —Alteration  of  Order  op  Board  of 

SUFERTISORS. 

In  an  action  to  enforce  payment  of  a  Bwaaix>-land  assessment,  an  entry  in  the  rec- 
ord of  the  board  of  supervisors  appointing  the  assessors,  which  is  conceded  to  have 
been  altered  without  authority  by  one  who  was,  at  the  time  of  the  entry,  but  not  at 
the  time  of  the  alteration,  clerk  of  the  board,  is  admissible  in  evidence,  where  it  ap- 
pears that  the  record  as  altered  conforms  to  the  original  entry  book  from  which  It 
was  made,  and  the  party  making  the  alteration  testifies  that  it  was  done  to  amend 
a  derioal  error.  Reversing  14  Fac.  Rep.  848. 
SL  Same— Assessment  Lists— Description. 

Under  Pol.  Code  CaL  %  8461,  requiring  certain  assessment  lists  to  contain  "a  de- 
scription by  legal  subdivisions,  swamp-land  surveys,  or  natural  boundaries,  of  each 
tract  assessed,^'  a  description  naming  the  adjoining  proprietors  on  their  respective 
boundaries  is  sufficient    Following  14  Pac-Rep.  843. 
8.  Same— Expenses  and  Benefits— Dutt  of  Commissioners— Prbsttmption. 

Under  Pol.  Code  Cal.  %  8456,  providing  that  assessments  for  swamp-land  improve- 
menis  shall  be  in  proportion  to  the  whole  exi>ense  and  to  the  resulting  benefit,  and 
section  8461,  reqmring  the  assessment  list  to  contain,  among  other  things,  *^the 
amount  of  the  charge  assessed  against  each  tract,  ^  where  a  Ust  conforms  to  the  re- 
quirements of  the  latter  section,  it  will  be  presumed  that  the  assessment  was  made 
in  compliance  with  the  former,  there  being  no  evidence  to  the  contrary.  Following 
14  Pac.  Rep.  848. 
4.  Same— Amount  of  Assessments—Omission  of  Dollar-Mark. 

In  an  action  to  enforce  payment  of  a  swamp-land  assessment,  it  appeared  that,  in 
the  assessment  list,  there  was  no  dollar-mark  before  the  fiflnires  opposite  defend- 
ant's name,  under  the  heading  **  Amount  of  Charges  Assessea, "  but  such  mark  pre- 
ceded the  figures  in  the  same  column  in  other  places.  Held,  that  the  figures  must 
be  construed  to  represent  dollars.  Following  14  Pac.  Rep.  848. 
v.l7p.no.4— 16 
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5.  Same— OjlTH  of  Commissioners. 

The  commisBioners  of  swamp-land  assossments  were  verbally  sworn  before  view- 
ing the  land,  but  it  did  not  appear  that  they  subscribed  their  oath  and  filed  it  in 
the  county  clerk's  office,  as  required  of  all  **offlcers"  by  PoL  Code  Cal.  §§  904,  909. 
Held  that,  even  if  the  commissioners  were  '^officers"  within  the  meaning  of  those 
sections,  a  failure  of  strict  compliance  with  their  requirements  would  not  avoid  of- 
ficial acts  fully  performed.    Following  U  Pac.  Rep.  843. 

In  bank.  Appeal  from  superior  court,  Sacramento  county;  T.  B.  MoFar- 
LAND,  Judge. 

Action  by  swamp-land  reclamation  district  No.  407  against  William  Wilcox, 
to  enforce  payment  of  a  swamp-land  assessment.  Judgment  for  plaintiff, 
and  defendant  appeals.  For  former  opinion  in  this  case  on  appeal  in  depart- 
ment 1,  see  14  Pac.  Rep.  843. 

Freeman t  Johnson  <fe  Bates,  Armstrong  *&  ffinkson,  and  W.  H.  Beatty,  for 
appellant.    A.  P.  Catling  for  respondent. 

Shabpsteik,  J.  This  appeal  is  from  a  judgment  entered  in  favor  of  plain- 
tiff and  from  an  order  denying  the  defendant's  motion  for  a  new  trial  in  an 
action  to  enforce  payment  of  a  swamp-land  assessment.  After  alleging  that 
it  is  a  corporation  organized  for  the  purpose  of  reclaiming  certain  swamp 
land,  and  that  in  the  month  of  March,  1882,  it  became  necessary  to  construct 
in  said  district,  levees,  embankments,  ditches,  drains,  and  other  reclamation 
work,  the  plaintiff  alleges  that  in  order  to  provide  for  such  reclamation  works, 
and  the  maintenance,  protection,  and  repair  thereof,  the  board  of  trustees  of 
said  swamp-land  reclamation  district  No.  407  employed  Jim  C.  Pierson,  a  com- 
petent engineer,  to  survey,  plan,  locate,  and  estimate  the  costs  of  the  works 
necessary  for  such  reclamation,  and  of  tlie  maintenance,  protection,  and  repair 
thereof.  That  thereafter  the  said  Pierson  did  plan,  locate,  and  survey  said 
works,  and  estimated  the  cost  thereof,  and  made  a  report  in  writing  thereof 
to  the  said  board  of  trustees,  which  report  \vas  approved  and  adopted  by  the 

said  board,  and  was  afterwards,  on  or  about  the day  of  August,  1882, 

by  the  said  board,  presented  to  the  board  of  supervisors  of  Sacramento  county, 
together  with  an  estimate,  made  by  said  board  of  trustees,  of  the  amount  nec- 
essary fpr  the  incidental  expenses  of  superintendence,  repair,  and  other  ex- 
penses. That  said  report  was  received  by  the  said  board  of  supervisors,  and 
filed  with  the  clerk  thereof  on  the  25th  day  of  August,  1882.  From  said  re- 
port it  appeared  that  the  aforesaid  works  of  reclamation,  together  with  the  in- 
cidental expenses  of  superintendence,  repairs,  etc.,  would  cost  the  sum  of  878,- 
000.  That  thereupon,  on  the  day  last  mentioned,  the  said  board  of  supervis- 
ors approved  the  said  report,  and  adopted  an  order  appointing  three  disinter- 
ested persons,  residents  of  said  county,  commissioners  to  assess  the  charge 
upon  the  said  land,  of  which  order  the  following  is  a  copy:  "Ordered  that  J. 
M.  Upham,  James  Stephenson,  and  John  Miller,  three  competent  and  disin- 
terested persons,  and  residents  of  Sacramento  county,  be  and  are  hereby,  ap- 
pointed commissioners,  who  must,  in  the  manner  provided  by  law,  view  the 
lands  of  said  district,  and  assess  thel-eupon  the  proper  assessments  and  charge 
for  the  reclamation  of  said  lands,  to-wit.  the  sum  of  $78,000,  in  the  manner 
and  at  the  cost  surveyed,  planned,  and  estimated  by  J.  C.  Pierson,  engineer 
of  said  district,  and  by  the  board  of  trustees  of  said  district,  as  exhibited  by 
the  report  of  said  trustees  filed  this  day  with  the  clerk  of  this  board."  These 
allegations  were  denied  by  the  defendant,  and  the  plaintiff,  for  the  purpose  of 
proving  them,  offered  in  evidence  the  entry  in  the  record  of  the  board  of  su- 
pervisors of  tlie  county  of  Sacramento,  being  page  558  of  the  Minute  Book  K 
of  the  records  caused  to  be  kept  by  the  board  of  supervisoi-s,  in  which  the 
clerk  of  the  board  was  required  to  record  all  orders  and  decisions  made  by  the 
board,  and  the  daily  proceedings  had  at  all  regular  and  special  meetings,  and 
when  offered  in  evidence  the  entry  therein  read  as  follows,  to-wit; 
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"Office  of  the  Board  of  Supervisors,  Friday,  August  26, 1882. 
''Swamp-Land  District  No.  407. 

''The  report  of  the  trustees  of  Swamp-Land  District  No.  407  was  received,, 
and  following  reports  adopted:  Ordered  that  J.  M.  Upbam,  J.  M.  Stephen- 
son, and  John  Miller,  three  competent  and  disinterested  persons  and  residents 
of  Sacramento  county,  be,  and  are  hereby,  appointed  commissioners,  who 
must,  in  the  manner  provided  .by  law,  view  the  land  of  said  district,  and  as- 
sess thereupon  the  proper  assessment,  and  charge  for  the  reclamation  of  said 
land,  to-wit,  the  sum  of  $78,000,  in  the  manner  and  at  the  cost  surveyed, 
placed,  and  estimated  by  J.  C.  Fierson,  engineer  of  said  district,  and  by  the 
board  of  trustees  of  said  district,  as  exhibited  by  the  report  of  said  trustees 
filed  this  day  with  the  clerk  of  this  board.'' 

The  attorneys  for  defendant  objected  to  said  entry  as  evidence  on  the  ground 
that  it  appeared  to  have  been  altered  and  changed  since  it  was  made,  and  that 
it  was  an  order  appointing  commissioners  to  view  and  assess  a  charge  on  lands 
in  swamp-laud  district  Ko.  341,  and  not  upon  land  in  swamp-land  district  No» 
407.  Thereupon  the  plaintiffs  admitted  that  on  the  17th  day  of  June,  1885^ 
the  day  before  the  trial,  Thomas  H.  Berkey  changed  tiie  figures  designating 
the  number  of  the  district  from  341  to  407.  It  was  then  shown  that  said 
Thomas  H.  Berkey  was  the  county  clerk  of  Sacramento  on  the  25th  of  August, 
1882,  but  that  his  term  of  olflce  had  expired  at  the  time  he  changed  said  rec* 
ords  as  above  stated;  that  the  record  of  the  proceedings  of  the  board  of  super- 
visors of  the  25th  day  of  August,  1882,  of  which  said  page  558  of  Minute  Book 
K  was  a  part,  was  signed  by  P.  E.  Berkey,  the  president  of  the  board  of  super- 
visors, but  not  signed  by  Thomas  H.  Berkey,  who  was  county  clerk,  and,  by 
virtue  of  his  office,  clerl^of  the  board  of  supervisors  of  said  county  at  the  timo 
said  entry  was  made,  nor  was  said  record  signed  by  any  of  his  deputies.  And 
it  appears  that  said  cl^ange  was  made  by  said  Thomas  H.  Berkey  without  tbo 
direction  or  permission  of  said  board  of  supervisors.  Said  Thomas  H.  Ber- 
key, at  the  time  he  made  the  said  alteration,  was  a  deputy  of  the  clerk  of  tho 
county  of  Sacramento,  and  as  such  was  acting  clerk  of  the  board  of  super- 
visors when  sitting  as  a  board  of  equalization.  The  board  of  supervisors  was^ 
not  in  session  when  the  alteration  was  made.  Berkey  testified  tliat  he  made 
it  as  soon  as  his  attention  was  first  called  to  what  appeared  to  him,  by  a  com- 
parison of  the  records  and  examination  of  different  pages  of  said  book  K,  to 
be  a  clerical  error  made  by  John  H.  Parnell,  deceased,  who,  in  August,  1882, 
was  deputy  of  witness,  and  acting  clerk  of  the  board  of  supervisors.  A  book 
was  introduced  in  evidence,  described  by  the  witness  "as  the  book  of  original 
entry,"  in  which  the  clerk  first  entered  the  minutes  of  the  proceedings  of  the- 
board  of  supervisors,  from  which  the  Minute  Book  K  was  made  up.  In  that 
book,  under  date  of  August  25,  1882,  appeared  an  entry  of  which  the  follow- 
ing is  a  copy :  "  The  Board  of  Swamp-Lands  Ck>mmissioners  No.  407.  Report 
of  Trustees  filed  and  ordered  adopted.  Sec  order."  The  bill  of  exceptions- 
states  that,  "the  testimony  of  the  witness  Berkey  and  inspection  of  the  papers, 
among  which  was  the  original  report  of  the  trustees  of  swamp-land  district 
No.  ^7,  tended  to  show  that  the  order  was  made  upon  the  report  of  the  trus- 
tees of  the  swamp-land  reclamation  district  No.  407,  and  that  the  figures  "341" 
was  merely  a  clerical  error  of  said  Parnell  in  making  up  the  minutes  or  rec- 
ords in  said  Book  K."  The  testimony  of  said  Berkey  was  duly  objected  to 
by  defendant,  on  the  grounds  that  a  record  cannot  be  altered,  changed,  or  con- 
tradicted by  parol,  and  his  testimony  was  only  an  opinion,  conclusion,  or  in- 
ference from  circumstances,  and  was  irrelevant,  immaterial,  incompetent, 
and.  so  the  admission  in  evidence  of  the  said  rough  minute  book,  because  the 
entry  therein  was  indefinite,  and  the  same  was  not  a  record,  and  was  irrelevant 
and  incompetent.  The  court  overruled  both  objections,  and  admitted  the  tes- 
timony of  said  Berkey  and  said  book  in  evidence,  to  which  rulings,  and  each 
of  thein,  the  defendant  then  and  there  excepted.    The  plaintiff  then  offered. 
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said  entry  in  evidence  again,  to  which  the  defendant  then  and  there  objected 
on  the  grounds:  (1)  That  said  order  was  irrelnvant,  immaterial,  and  incompe- 
tent; (2)  that  said  record  has  been  changed  since  this  action  was  commenced, 
in  a  material  respect,  under  the  direction  and  with  the  knowledge  of  the  at- 
torneys for  the  plaintiff;  (3)  that  the  order  made  by  the  board  of  supervisors, 
as  it  appeared  and  was  in  fact  before  changed  by  said  Berkey,  was  an  order 
appointing  commissioners  to  view  and  assess  a  charge  upon  the  lands  in 
swamp-land  district  No.  341,  and  not  an  order  appointing  commissioners  to 
assess  a  charge  upon  the  land  in  swamp-land  district  No.  407.  The  court 
overruled  the  objection  and  admitted  said  entry,  so  changed,  in  evidence. 
The  defendant  excepted. 

We  discover  no  error  in  that.  The  evidence  tended  to  prove  that  the  board 
of  supervisors  approved  the  report  of  the  board  of  trustees,  and  appointed 
commissioners  to  view  and  assess  the  land  of  reclamation  swamp-land  district 
No.  407  The  entry  made  in  book  K  was  prima  facie  evidence  of  the  facts 
stated  therein.  Code  Civil  Proc.  §  1920.  But  it  was  not  conclusive  of  those 
facts.  Proof  of  its  having  been  altered  might.affect  the  credit  and  weight  to 
be  given  to  it,  but  did  not  render  it  inadmissible.  Waylarid  v.  Ware,  104 
Mass.  46;  Sprague  v.  Baily,  19  Pjck.  436.  If  the  evidence  proved  that  the 
entry  in  the  official  book,  as  it  appeared  when  offered  in  evidence,  contained 
the  order  made  by  tlie  board,  the  circumstance  of  its  having  been  altered  after 
it  was  originally  entered  did  not  render  it  inadmissible.  In  8prague  v.  Baily, 
supra,  it  became  necessary  for  the  defendant  to  prove  that  he  had  taken  the 
oath  required  to  be  taken  by  a  collector  of  taxes.  The  records  of  the  town 
were  produced  at  the  trial,  and  contained  an  entry  of  his  having  t^iken  the 
oath  of  office  as  "treasurer."  The  defendant  mov/Bd  that  the  town  clerk 
should  be  permitted  to  amend  his  record.  This  was  objected  to  by  the  plain- 
tiff. The  objection  was  overruled,  and  the  clerk  amended  by  striking  out  the 
word  "treasurer"  and  inserting  the  words  "collector  of  taxes,  according  to 
the  best  of  my  knowledge  and  belief."  On  appeal  to  the  supreme  court  the 
counsel  for  plaintiff  insisted  that  this  was  error.  Shaw,  C.  J.,  said:  "Upon 
this  point  the  court  are  of  opinion  that  there  was  competent  evidence  to  go  to 
the  jury  to  find  whether  the  defendant  was  sworn  as  collector  or  not.  The 
entry  in  the  book  is  a  memorandum,  not  a  record,  and  may  be  left  to  the  jury 
with  other  evidence  upon  the  fact. "  In  the  case  now  before  us  it  was  neces- 
sary for  the  court  to  find  whether  the  order  introduced  in  evidence  related  to 
district  No.  407,  or  to  district  No.  341.  Evidence  tending  to  prove  that  that 
related  to  either,  was,  in  our  opinion,  admissible.  The  original  entry  of  the 
clerk  wsis  prima  facie  evidence  that  the  order  was  entered,  as  it  passed,  but 
not  conclusive.  The  alteration  did  not  prove  or  disprove  that  the  original 
entry  was  erroneous.  The  validity  of  the  assessment  depended  on  the  order 
made  by  the  board,  not  upon  the  order  entered  by  the  clerk  in  his  book.  The  en- 
try of  the  order  vfaa  prima  facie  evidence  that  it  had  been  duly  made  as  entered. 
But  this  might  be  contradicted  and  overcome  by  other  evidence.  Code  Civil 
Proc.  §  1833.  We  think  it  was  clearly  shown  that  the  original  entry  of  the 
order  was  erroneous,  and  that  the  order  made  by  the  board  is  correctly  ex- 
pressed in  the  amended  entry.  It  was  upon  this  point  that  the  judgment  and 
order  of  the  court  below  was  reversed  by  department  1  of  this  court,  and  upon 
this  point  the  case  was  ordered  to  be  heard  in  bank.  Upon  the  other  excep- 
tions we  are  satisfied  with. the  views  expressed  in  the  opinion  filed  by  the  de- 
partment, which  are  as  follows:  "The  defendant  also  objected  to  the  assess- 
ment list,  offered  in  evidence  by  the  plaintiff,  upon  several  grounds,  and  his 
objections  were  overruled.  One  ground  of  objection  was  that  the  land  was 
not  properly  described.  The  Code  required  the  list  to  contain  •  a  description 
by  legal  subdivisions,  swamp-land  surveys,  or  natural  boundaries  of  each  tract 
assessed,'  and  *  the  number  of  acres  in  each  tract.'  The  land  assessed  to  the 
defendant  was  described  as  a  portion  of  two  swamp-land  surveys,  *  bounded 


Digitized  by 


Google 


ObI.]  BWAMP-LAND  reclamation  DIST.  no.  407  V.  WILOOX.  245 

on  the  north  by  the  lands  of  Mrs.  B.  F.  Davis*  on  the  east  by  the  lands  of  L. 
G.  Rube,  on  the  south  by  the  lands  of  the  Faciflc  Mutual  Life  Insurance  Com- 
pany, and  on  the  west  by  Old  river,  number  of  acres,  100.*  This  should  be 
held,  we  think,  to  be  a  sufficient  description,  as  otherwise  it  would  seem  im^ 
(  possible  to  describe  the  land  so  as  to  comply  with  the  statute.  Evidently  it 
could  not  have  been  described  by  legal  subdivisions,  nor,  being  a  portion  of 
two  surveys,  by  swamp-land  surveys.  If,  then,  the  words  'natural  bounda- 
ries *  are  to  be  construed  as  excluding  all  artificial  boundaries,  or  boundaries 
made  by  man,  it  must  follow  that  no  sufficient  description  of  the  land  could 
be  made.  We  do  not  think  such  a  result  was  intended  or  should  be  declared. 
In  our  opinion  any  description  which  clearly  identifies  and  marks  out  the  land 
is  sufficient.  Another  ground  of  objection  was  that  it  did  not  appear,  from 
the  face  of  the  assessment  list,  or  from  any  other  evidence,  that  the  assess* 
ment  or  charge  was  made  in  proportion  to  the  whole  expense,  and  to  the  ben- 
efits which  would  result  from  tlie  works  of  reclamation,  nor  that  the  charge 
was  estimated  in  gold  and  silver  coin  of  the  United  States,  nor  in  any  kind  of 
money.    Section  3456  of  the  Political  Code  requires  the  commissionei-s  to 

•  view  and  assess  upon  the  lands  situated  within  the  district  a  charge  propor- 
tionate to  the  whole  expense,  And  to  the  benefits  which  will  result  from  such 
works,  and  estimate  it  in  gold  and  silver  coin  of  the  United  States.'  And 
section  3461  provides  what  the  list  must  contain,  as  follows:  '  The  list  must 
contain,  (1)  A  description  by  legal  subdivisions,  swamp-land  surveys,  or  nat- 
ural boundaries  of  each  tract  assessed.  (2)  The  number  of  acres  in  each 
tract.  (3)  The  names  of  the  owners  of  each  tract,  if  known;  and  if  unknown, 
that  fact.  (4)  The  amount  of  the  charge  assessed  against  each  tract.'  The 
list  returned  was  signed  by  the  suppos^  commissioners,  and  complied  with 
the  requirements  of  section  3461,  and  there  is  nothing  to  show  that  the  assess- 
ment was  not  made  in  full  compliance  with  section  3456.  The  commission- 
ers were  not  required  to  report  that  in  making  the  assessment  they  had  com- 
plied with  the  requirements  of  section  3456;  and  if  they  had  done  so,  their 
certificate  to  that  effect  would  not  have  been  even  prima  facie  eVidence  of 
the  fact.  People  v.  Hagar,  49  Cal.  232.  They  were,  however,  charged  with 
an  official  duty,  and,  in  the  absence  of  all  evidence  to  the  contrary,  must  be 
presumed  to  have  regularly  performed  that  duty.  Section  1963,  subd.  15, 
Code  Civil  Proc.  It  is  true  that  there  was  no  dollar-mark  before  the  figures 
•4,764.45'  placed  opposite  the  name  of  the  defendant  under  the  heading  of 

*  Amount  of  Charges  Assessed ; '  but  the  record  shows  that  this  was  only  one  of 
a  number  of  assessments  contained  in  the  list,  and  that  *  in  a  number  of  cases 
there  was  a  dollar-mark  ($)  preceding  the  figures  in  columns  headed  with  the 
words  "Amount  of  Cliarges  Assessed,"  and  in  a  number  of  instances,  as  in 
this,  the  dollar-mark  did  not  appear.'  It  is  not  shown  when,  or  in  how  many 
places,  the  dollar-mark  did  appear,  but  if  it  was  prefixed  to  some  of  the  items 
in  the  column,  then  all  the  figures  standing  in  the  same  column  and  in  the 
same  relation  to  other  similar  items  must  be  construed  to  be  dollars,  without 
a  repetition  of  the  mark  before  each  item.  People  v.  Mining  Co,^  33  Cal. 
171.  Still  another  ground  of  objection  was  that  it  did  not  appear  that  Upham, 
Stephenson,  and  Miller  took,  subscribed,  and  filed  their  oath  of  office  in  the 
office  of  the  county  clerk  before  they  assessed  the  land  and  made  the  assess- 
ment list.  It  did  appear  that  they  were  sworn  verbally  by  a  justice  of  the 
peace  before  they  went  out  to  view  the  land.  It  is  not  necessary  to  decide 
whether  or  not  they  were  such  officers  as  sections  904  and  909  of  the  Political 
Code  refer  to;  for,  if  they  were,  their  official  acts,  after  being  fully  performed, 
were  not  rendered  void  by  the  fact  that  they  had  failed  to  comply  strictly  with 
the  requirements  of  those  sections." 

Judgment  and  order  affirmed. 

We  concur:    Sbarls,  C.  J. ;  McF abland,  J, ;  Temple,  J. ;  Patekson,  J^  ; 
Tboknton,  J. 
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SWAlfP-LAND  REOLiJf ATION  DiST.  No.  407  U  RUBLB.      (NO.  11,788.) 

(Supreme  Cov/rt  of  Calif  omUi.    March  29, 1888.) 

In  bank.  Appeal  from  superior  court,  Sacramento  oounty ;  T.  B.  MoFixlaitd,  Jadge. 
For  former  appeal  in  this  case,  see  14  Pao.  Rep.  846. 

W,  jar.  Beatty,  Freeman,  Johnson  A  BateSj  and  ArmatroTig  A  Himkson^  for  appel- 
lant.   A.  P.  CatUn,  for  respondent. 

Per  Cxtriam .  This  case  does  not  differ  in  any  material  respects  firom  that  of  ReclOr 
maUon  Dist.  v.  Wilcooo,  ante,  241,  (No.  11,782,)  filed  this  day.  Upon  the  authorl^  of 
that  case,  the  judgment  and  order  are  affirmed. 


(75  Cal.  464) 

Mitchell  v.  Amador  C.  &  M.  Co.    (No.  12,387.) 
(Supreme  Covrt  of  Calif (yrnia,    March  80, 1888.) 

1.  Mortgages— Dbscriftion  op  Propertt— Improvements. 

Plaintiff  obtained  a  decree  of  foreclosure,  and  a  deed  for  a  canal  and  water-right^ 
of  which  defendant  was  a  pendente  lite  purchaser.  Defendant  after  purchasmg, 
and  before  the  decree,  constructed  a  new  canal  to  take  the  place  of  the  old  one. 
Held,  in  an  action  to  try  title,  that  plaintiff  has  no  right  to  the  new  canal,  as  simply 
an  improvement,  where  the  description  of  the  property  in  the  mortgages,  lis  pen- 
dens, decree  of  foreclosure,  and  deeds  embraced  only  the  old  oanal  and  appurte- 
nances. 

2.  Same— Subsequent  Purchaser— Waste. 

Where  plaintifl  obtained  a  decree  of  foreclosure  and  deed  for  property  of  which 
defendant  was  a  pendente  lite  purchaser,  he  may  recover  actual  damages  for  waste 
committed  by  defendant  while  in  possession  of  the  property,  in  an  action  to  try 
title,  and  for  rents,  issues,  and  profits. 
8.  EsTOPpBi/— In  Pais— Evidence  to  Rbbut  Presumption. 

In  an  action  for  possession  of  a  canal,  which  plaintifl  claims  as  simply  an  im^ 

Srovement  upon  a  canal  for  which  he  has  obtained  a  decree  of  foreclosure  and 
eed,  where  plaintiff  is  permitted  to  show,  as  matter  of  estoppel,  declarations  of 
officers  of  the  defendant  corporation  to  the  effect  that  they  regard  the  new  canal  as 
subject  to  plaintiff^s  mortgage,  evidence  on  the  part  of  defendant  tending  to  show 
that  plaintiff  did  not  so  regard  it,  and  did  not  rely  upon  such  declarations,  is  admis- 
sible. 

In  bank.  Appeal  from  superior  court,  Amador  county;  C.  V.  Qotts- 
chalk,  Judge. 

Action  to  try  title,  and  for  other  relief,  brought  by  Thomas  Mitchell 
against  Amador  Canal  &  Mining  Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals. 

M.  A,  Wheaton  and  A,  C.  Adams,  for  appellant.  Tilden  df  Tilden,  {LiruU 
ley  <&  SpagnolU  of  counsel,)  for  appellee. 

Paterson,  J.  A  full  statement  of  tlie  facts  found  by  the  court  is  filed  here- 
with. This  is  an  action  to  determine  the  title  to,  and  recover  possession  of ,  a 
canal  of  great  value,  "formerly  known  as  the '  Butte  Ditch,*  or  canal,  after waida 
called  the 'Amador  Canal,*  as  the  same  is  now  held  and  used  by  the  defendant, 
together  with  all  of  the  franchises  and  water-rights  belonging  thereto,  and  all 
the  appurtenances  and  rights  connected  therewith;"  also  to  recover  the  rents, 
issues,  and  profits,  and  damages,  amounting  to  the  sum  of  $1,000,000.  Plaintiff 
claims  title  to  the  property  under  a  decree  of  foreclosure  entered  October  4^ 
1873,  and  a  sheriff's  deed  given  in  pursuance  of  a  sale  thereunder,  dated 
June  6,  1884.  The  foreclosure  suit  was  commenced  on  April  6,  1870,  and  a 
lis  pendens  was  filed  the  same  day.  The  mortgages  upon  which  the  decree 
was  based  were  executed  and  delivered  to  plaintiff  by  Stickles  and  others,  who 
then  owned  the  property,  in  August  and  September,  1868.  Respondent 
claims  that  the  new  line  of  ditch  was  constructed  to  take  the  place  of  the  old 
ditch,  under  the  rights,  privileges,  and  franchises  acquired  from  the  mort« 
gagors  for  the  purpose  of  using  those  rights,  privileges,  and  franchises  to 
better  advantage,  and  that  the  property  as  it  now  exists  is  but  an  improve^ 
ment  upon  the  old  ditch,  and  as  such  subject  to  the  mortgages.    Appellant 


Digitized  by 


Google 


Gal.] 


MITCHELL  V.  AMADOR  O.  A   M.  CO. 


247 


claims  that  the  property  affected  by  the  decree  of  foreclosure  is  not  the  prop- 
erty for  the  recovery  of  which  judgment  against  appellant  has  been  rendered 
in  this  case;  that  it  is  not  the  Butte  Ditch  extended  or  improved,  but  another 
and  different  aqueduct,  called  the  "Amador  Canal,"  and  that  a  comparison  of 
the  descriptions  in  the  decree  of  foraclosure  and  in  the  Judgment  herein 
makes  this  apparent. 


In  the  mortgages,  lis  penderiSf  de- 
cree of  foreclosure,  and  sheriff's  deed 
the,  property  is  described  as  follows: 


"That    certain 
called  the  'Butte 


ditch    commonly 
Ditch.' " 


"Commencing  at  the  Old  P!ne-Log 
crossing  on  the  North  fork  of  the 
Mokelumne  ri  ?er. " 


In  this  case  the  court  foand  that 
plaintiff  was  the  owner  of  and  enti- 
tled to  the  possession  of  the  following 
described  property: 

"All  that  certain  property  now 
known  as  and  called  the  'Amador 
Canal,*  with  all  its  appurtenances  as 
the  same  is  now  used,  together  with 
the  water-rights  and  franchise  there- 
unto belonging,  which  is  more  partic- 
ularly described  as  follows: 

"AH  the  canal  and  works  known 
as  the  'Amador  Canal,'  situated  in  the 
county  of  Am;ulor,  commencing  at 
the  north  side  of  the  North  fork  of 
the  Mokelumne  river,  at  a  point 
where  said  canal  taps  and  Uikes  the 
waters  of  said  North  fork  of  the  Mo- 
kelumne  river,  about  two  hundred 
rods  above  the  point  which  is  known 
as  'Pine-Log  Crossing.' 

"And  thence  running  in  a  westerly 
direction  down  the  north  side  of  said 
stream  about  eighteen  miles,  more  or 
less,  to  a  tunnel,  and  to  the  placer 
mines  in  the  vicinity  of  Slab  Town. 

"From  thence  through  a  tunnel,  in 
a  general  north-westerly  direction,  fol- 
lowing the  sinuosities  and  meander- 
ings  of  said  canal,  twenty-two  miles, 
more  or  les9»  to  a  point  on  Tanner's 
ranch,  in  the  town  of  Sutter,  Amador 
county,  and  in  the  vicinity  of  the 
Amador  mine. 

"Together  with  all  the  flumes, 
ditches  and  branch  ditches,  iron-pipe, 
aqueducts,  buildings,  cabins,  reser- 
voirs, dams,  and  tunnels  belonging  to 
said  works,  or  in  any  nature  con- 
nected therewith,  and  including  the 
branch  ditches  extending  to  Jackson 
and  Plymouth,  and  also  all  franchises, 
rights  of  way,  and  all  water-rights, 
and  all  locations  for  the  taking  of 
water,  with  the  right  to  the  waters  of 
said  north  fork  of  the  Mokelumne 
river,  and  all  hereditaments,  and  ap- 
purtenances in  any  way  belonging  to 
said  property." 
There  is  nothing  in  the  language  of  these  two  decrees  to  indicate  that  the 
property  described  is  the  pame  in  each.    The  names  of  the  ditches,  the  courses, 


"Conveying  water  thence  to  Slab 
Town,  Butte  City,  and  other  localities 
in  Amador  county;  also  to  the  vicin- 
ity of  Jackson,  Scottsville,  and  other 
points  in  said  Amador  county." 


"Together  with  all  the  appurte- 
nances, tiumes,  aqueducts,  branch 
ditches,  reservoirs,  pipes,  and  cabins 
connected  with,  or  in  any  manner  be- 
longing to,  the  ditch  property  above 
mentioned,  with  the  right  to  take 
water  from  the  north  fork  of  the  Mo- 
kelumne river." 
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and  the  termini  are  diiferent,  and  the  branches,  extensions,  and  franchises 
named  in  the  decree  herein  are  manifestly  not  included  in  the  language  used 
in  the  decree  of  foreclosure.  Furthermore,  it  is  true,  a^  a  matter  of  fact,  that 
the  Butte  ditch  and  the  Amador  canal  are  not,  and  never  were,  physically  iden« 
tical  at  any  point  between  their  tefmini.  The  learned  judge  of  the  court  be- 
low did  not  base  his  conclusion  as  to  the  legal  identity  of  the  two  ditches  upon 
any  assumption  of  identity  in  fact,  but  upon  the  propositions  that  the  Sutter 
Canal  Company  and  the  Amador  Canal  Company,  in  their  constructions  of  the 
new  ditch  and  its  branches,  always  considered  them  subject  to  Mitcheirs 
mortgages;  that  the  property  was  treated  as  the  same  ditch,  though  under  a 
different  name;  and  that  the  new  ditch  was  built  for  the  purpose  of  using  to 
better  advantage  the  water-rights  and  franchises  of  the  old  Butte  ditch, — 
was  constructed  to  take  its  place.  In  a  written  opinion,  tlie  court  thus  clearly 
states  the  fact  in  this  regard,  and  defines  the  issue  of  law  upon  which,  in  its 
opinion,  the  case  turned:  "As  soon  as  the  Sutter  Canal  &  Mining  Company 
came  into  possession  of  the  Butte-Ditch  property,  July  16, 1870,  it  commenced 
the  construction  of  a  new  ditch  of  larger  capacity  than  the  old  Butte  ditch 
on  the  same  general  line,  but  higher  up  the  hill,  and  of  a  lesser  grade;  the 
new  ditch  having  a  grade  of  eight  feet  to  the  mile,  whereas  the  grade  of  the 
Butte  ditch  was  thirteen  feet  four  inches.  In  digging  the  new  ditch,  the  old 
Butte  ditch,  being  lower  down  the  hill,  was  filled  up,  the  flumes  were  broken 
down,  and  the  lumber  of  which  they  were  built  was  used  by  the  Sutter  Canal 
&  Mining  Company  to  build  cabins  for  their  workmen,  blacksmith  shops,  etc. 
The  new  ditch  was  built  principally  in  the  ground  excavated;  the  old  ditch 
consisted  chiefly  of  flumes.  In  blasting  out  the  new  ditch,  the  rocks  rolled 
down  the  hill,  and  broke  down  the  flumes  of  the  old  ditch.  In  fact,  no  atten- 
tion was  paid  to  the  old  ditch.  At  a  place  called  *  Bald  Bock,'  the  new  canal 
connected  with  the  old  Butte  ditch,  and  for  a  distance  of  two  miles  below 
Bald  Rock  the  new  ditch  was  right  over  the  Butte  ditch.  In  1872,  the  Sut- 
ter Canal  &  Mining  Company  became  insolvent,  and  such  proceedings  were 
had  that  its  property  was  sold,  by  order  of  the  United  States  district  court,  to 
the  Amador  Canal  &  Mining  Company,  free  and  clear  of  all  liens  and  in- 
cumbrances, except  from  a  mortgage  lien  claimed  by  Thomas  Mitchell  on  cer- 
tain franchises  of  said  bankrupt.  The  Amador  Canal  &  Mining  Company 
completed  the  ditch  commenced  by  the  Sutter  Canal  &  Mining  Company,  in 
the  prosecution  of  which  it  pursued  the  same  course  as  its  predecessors,  fill- 
ing up  the  old  Butte  ditch,  breaking  down  the  flumes,  treating  it,  in  fact,  as 
of  no  value  at  all.  In  1868,  subsequently  to  the  execution  of  the  two  mort- 
gages to  the  plaintiff,  the  Butte  Ditch  Company  extended  their  ditch  by  means 
of  an  iron  pipe  some  thirteen  hundred  feet  long,  with  a  carrying  capacity  of 
fifteen  hundred  inches  of  water,  to  a  place  on  the  Mokelumne  river  about  two 
hundred  rods  above  Pine-Log  crossing.  *  *  *  Considerable  has  been  said 
about  the  subsequently  acquired  title,  but  there  is  no  question  in  this  case  of 
any  future  acquired  title,  neither  by  the  mortgagors  nor  by  their  grantees. 
It  is  future  acquired  property,  not  future  acquired  title  to  the  property  mort- 
gaged, which  is  the  issue  in  this  case.  *  *  *  Plaintiff's  contention  is 
that  his  mortgages  on  the  Butte-Ditch  property,  franchises,  and  water-rights 
covered  the  property  of  the  defendant;  not  because  the  mortgagors,  or  their 
grantees  and  successors  in  interest,  have  acquired  any  better  title  to  the  prop- 
erty mortgaged  subsequently  to  the  execution  of  the  mortgage,  nor  yet  on 
the  ground  that  the  Amador  canal  should  be  considered  as  an  appurtenance 
to  the  Butte  ditch,  but  because  the  new  canal  was  constructed  to  take  the 
place  of  the  old  Butte  ditch,  and  for  the  purpose  of  using  to  better  advantage 
the  water-rights,  privileges,  and  franchises  belonging  to  the  last-mentioned 
ditch;  in  fact,  because,  as  plaintiff  contends,  the  Amador  canal  is  an  improve- 
ment of  the  mortgaged  property,  and  goes  to  feed  the  mortgages.  *  *  *  It 
W£te  the  intention  of  the  Sutter  Caned  &  Mining  Company  to  use,  by  means  of 
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thecanal  it  was  constructing,  the  water-right  and  franchises  purchased  by  Bow- 
man of  the  Butte  Ditch  Company.  It  was  for  this  purpose  it  commenced  the 
building  of  the  new  canal.  The  Amador  Canal  &  Mining  Company,  after  its 
purcJiase  of  the  property,  completed  the  work  inaugurated  by  the  Sutter  Ca- 
nal &  Mining  Company,  and  extended  the  ditch  from  Bald  Rock  up  to  the 
place  on  the  north  fork  of  the  Mokelumne  river,  about  two  hundred  rods 
above  Old  Pine-Log  crossing,  the  same  place  to  which  the  Butte  Ditching 
Company  removed  their  water-right  location  in  1870,  claiming  5,000  inches 
of  water.  At  this  place  the  Amador  canal  tapped  the  river,  and  took  out  the 
water,  and  at  the  same  place  it  has  taken  out  and  used  the  water  ever  since. 
Bowman  went  into  possession  of  the  Butte  ditch  and  water-right  under  the 
title  acquired  from  the  Butte  Ditch  Company.  The  Sutter  Canal  &  Mining 
Company  commenced  the  construction  of  the  new  canal  for  the  purpose  of 
using  sucli  water-right.  The  Amador  Canal  Company,  upon  the  completion 
of  the  canal,  did  use  such  water-right,  and  has  used  it  ever  since.  If  the  wa- 
ter-right and  franchises  of  the  Butte  Ditch  company  had  not  been  purchased 
by  Bowman,  no  new  canal  could  have  been  constructed;  because  neither  Bow- 
man nor  the  Sutter  Canal  So  Mining  Company  or  this  defendant  ever  took  up, 
located,  or  acquired  any  water-right  other  than  that  of  the  Butte  Ditch  Com- 
pany. *  *  *  Counsel  for  defendant  says  the  new  canal  is  about  thirty 
miles  in  length,  and  from  the  tunnel  extends  in  an  entirely  new  direction  to 
the  Tanner  reservoir,  near  Sutter  creek;  that  no  part  of  this  new  canal  had 
ever  been  owned  by  the  mortgagors, — no  part  of  it  covered  by  the  description, 
or  terms,  or  language  of  the  mortgage.  All  this  is  true,  but,  as  I  said  before, 
the  new  canal  would  not  and  could  not  have  been  constructed  without  hav- 
ing first  obtained  the  water-right  of  the  Butte  Ditch  Company,  (the  mortga- 
gors.) and  it  was  built  for  the  purpose  of  using  such  water-right.  «  *  * 
Although  the  Amador  canal  is  not,  strictly  speaking,  the  old  Butte  ditch,  ex- 
tended and  enlarged,  as  alleged  in  plaintiff's  complaint,  and  is  in  fact  a  new 
ditch,  it  was  built  for  the  purpose  of  using  to  better  advantage  the  water- 
rights  and  franchises  of  the  old  Butte  ditch;  it  was  constructed  to  take  its 
place, — in  lieu  of  it, — and  is  in  law  subject  to  plaintiff's  mortgages." 

The  findings  of  fact  and  conclusions  of  law  are  in  consonance  with  the  opin- 
ion of  the  court.  At  the  trial,  evidence  was  admitted,  over  the  objection  of 
the  defendants,  upon  the  questions  whether  the  officers  of  the  Sutter  Canal  & 
Mining  Company,  or  of  this  defendant  corporation,  ever  claimed  that  the  ditch 
they  were  constructing  was  separate  property,  and  not  subject  to  the  mort- 
gage, and  for  what  purpose  the  plaintiff  lent  the  money.  Evidence  was  ad- 
mitted, also,  of  declarations  made  by  the  officers  of  the  corporation,  at  the 
time  the  new  ditch  was  being  constructed,  to  the  effect  that  the  ne  w  ditch  "  was 
improving  the  property  all  the  time,  and  helping  the  security,  and  that  it  was 
for  this  reason  that  proceedings  in  the  foreclosure  suit  were  delayed."  This 
evidence  was  allowed  on  behalf  of  the  plaintiff  as  matter  of  estoppel;  and  we 
are  unable  to  perceive,  in  view  of  the  evidence  thus  admitted,  upon  what  the- 
ory evidence  offered  by  the  defendant  tending  to  show  that  no  reliance  was 
placed  by  the  plaintiff  upon  such  declarations,  and  that  he  did  not  in  fact  con- 
sider the  property  as  subject  to  the  moitgage,  was  excluded.  Thus,  plain- 
tiff's objection  was  sustained  to  defendant's  offer  to  prove  by  Joseph  Napthaly 
that  '*  while  he  (Napthaly)  was  assignee,  Mr.  Mitchell  stated  that  his  mort- 
gage did  not  cover  anything  of  the  bankrupt  estate  except  the  Butte  ditch  and 
the  water-right  connected  with  it;  that  it  did  notcover  any  portion  of  the  new 
ditch;  *  *  *  and  that  Mr.  Mitchell  repeatedly,  in  conversation  at  Mr. 
Napthaly's  office,  (private  conversation,  as  well  as  m  testimony  in  the  United 
States  district  court,)  stated  that  his  mortgage  only  covered  the  Butte-Ditch 
property,  and  for  that  reason  requested  these  parties  to  stipulate  that  he  might 
withdraw,  upon  the  ground  that  they  really  had  no  interest  in  objecting  to  the 
withdrawal  of  his  claim  from  the  United  States  district  coui-t  in  the  bank* 
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raptcy  proceedings."  Defendant  offered  to  show  that  plaintiJt,  Mitchell,  had 
called  Judge  Thompson  as  a  witness  in  the  bankruptcy  proceedings  to  prove 
by  him  that  the  mortgage  only  covered  the  Butte  ditch  and  water-right  of 
the  bankrupt  estate,  that  the  Butte  ditch  and  water-right  were  at  that  time  of 
no  Vtilue,  and  that  it  would  cost  more  to  put  the  Butte  ditch  in  repair  than  it 
would  be  worth  after  it  was  repaired;  but  the  offer  was  excluded.  If  it  was 
material  and  proper  for  plaintiff  to  prove  that  he  believed  the  property  was 
subject  to  tlie  mortgage,  it  would  seem  to  be  proper  and  just  to  allow  the  de- 
fendant to  show  that  he  never  believed  any  such  thing.  But  we  cannot  see 
how  any  such  evidence  can  be  material  in  this  case.  The  mortgage  has  been 
foreclosed.  It  has  become  merged  in  the  decree.  The  decree  has  been  exe- 
cuted. The  sheriff's  deed  has  passed  to  the  plaintiff.  The  action  which  cul- 
minated in  that  decree  was  commenced  for  the  purpose  of  subjecting  the  prop- 
erty liable  therefor  to  the  satisfaction  of  plaintiff's  claim, — tbe  $6,000  and  in- 
terest; the  issue  therein  raised  the  question  what  property  was  thus  liable;  and 
the  determination  of  that  issue  by  the  findings  and  judgment  therein  conclu- 
sively settled  the  rights  of  the  plaintiff  and  defendant  herein  as  to  the  ditches, 
reservoirs,  and  franchises  which  could  be  taken,  and  which  were  to  be  sold  iu 
satisfaction  of  plaintiff's  mortgage.  The  plaintiff  had  his  day  in  court  upon 
that  issue.  He  offered  his  proof.  The  court  determined  the  matter,  and  de- 
scribed the  property  as  we  find  it  in  the  decree.  With  that  determination 
plaintiff  was  satisfied,  for  he  took  no  appeal.  If  the  description  of  the  prop- 
erty in  that  decree  was  insufficient  or  uncertain,  It  seems  to  us  it  was  the  duty 
of  the  plaintiff  to  ask  the  court  in  that  case  to  make  it  sufficient  and  certain. 
The  court  followed  the  description  contained  in  the  mortgage.  If  there  were 
any  equities  entitling  the  plaintiff  to  property  not  includal  in  the  language  of 
t)ie  mortgage,  or  if  there  were  matters  of  estoppel  in  pais,  extending  the 
rights  of  the  plaintiff  to  other  ditches  and  franchises  than  those  named  in  the 
mortgage,  those  matters  ought  to  have  been  pleaded  and  proved  in  that*action. 
Marshall  v.  Water  Co,,  6  Pac.  Rep.  101.  It  is  important  in  such  cases  that 
the  pleadings,  the  mortgage,  and  the  decree  should  be  certain  as  to  the  prop- 
erty affected;  otherwise,  purchasers  pendente  lite  would  be  at  the  mercy  of 
the  mortgagor  and  mortgagee.  The  security  offered  by  mortgages  would  be 
destroyed.  The  decree  would  determine  nothing  as  to  the  property  pledged, 
and  would  be  the  commencement  of  endless  litigation,  instead  of  a  final  deter- 
mination of  the  rights  of  the  parties  interested.  The  policy  of  the  law  with 
regard  to  mortgages  requires  that  they  give  definite  infgrmation,  not  only  as 
to  the  debt  secured,  but'as  to  the  property  mortgaged.  The  rule  of  law  which 
declares  that  to  be  certain  which  can  be  made  certain  is  not  applicable  m  a 
case  like  this.  If  there  is  any  uncertainty  as  to  the  property  described  in  the 
mortgage,  and  which  is  subject  to  the  moi-tgage,  it  should  be  made  certain  in 
the  pleadings  and  tlie  proof,  so  that  the  decree  may  leave  nothing  in  doubt. 
The  information  which  the  law  requires  to  be  given  to  creditors  and  pur- 
chasers by  the  mortgage  and  the  foreclosure  proceedings  is  that  certainty  as 
to  the  location  and  description  which  will  enable  one  to  know  where  the 
property  is,  and  to  distinguish  it  from  other  property  of  the  same  character 
which  may  be  adjacent  to  it.    Herman  v.  Deming,  44  Conn.  125. 

We  cannot  see  how  the  inquiry  in  this  case,  considered  as  an  action  of 
ejectment  or  to  quiet  title,  can  properly  extend  any  further  than  to  determine 
the  identity  of  the  property  named  in  the  decree  of  foreclosure.  The  defend- 
ant and  the  Sutter  Canal  Company,  it  must  be  remembered,  were  purchasers 
pendente  lite.  They  were  not  made  parties  to  the  suit,  and,  of  course,  were 
bound  by  the  decree  against  their  grantors  only  to  tlie  extent  of  the  prop- 
erty described  in  the  complaint,  decree,  and  the  lis  pendens.  These,  as  we 
have  seen,  described  the  property  exactly  as  it  was  described  in  the  mortgage. 
Nothing  is  said  in  the  complaint,  lis  pendens,  or  decree  about  any  new  water- 
right  acquired  after  the  execution  of  the  mortgage.    It  matters  not  whether 
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the  water-right  is  appurtenant  to  the  ditch,  or  the  ditch  appurtenant  to  the 
water-right.  If  there  was  any  other  ditch  than  that  commonly  known  as  the 
"Butte  Ditch,*'  commencing  at  Pine-Log  crossing,  etc.,  it  ought  to  have 
been  described  so  that  the  sheriff  and  creditors  miglit  know  that  it  passed  by 
the  decree;  and,  if  there  was  a  new  or  additional  water-right  of  5,000  inches, 
it  could  not  be  appurtenant  to  the  Butte  ditch,  which  already  had  the  right  to 
all  it  could  carry, —  about  750  inches. 

Bespondent  claims  that  the  Butte  Ditch  Company  had  the  right  to  all  the 
water  of  the  stream;  that  the  new  works-were  simply  intended  as  a  new  and 
improved  method  of  enjoying  the  rights  and  franchises  held  by  that  company; 
and  that  "this  case  is  not  to  be  determined  by  simply  referring  to  the  descrip- 
tive language  in  the  various  instruments;  but  all  of  the  facts  and  circum- 
stances are  to  be  considered,  as  well  as  the  declarations  and  acts  of  the  parties 
in  their  dealings  with  the  property,  illustrating  their  object  and  intention. 
The  assertion  that  there  are  two  descriptions  does  not  determine  whether  one 
was  built  to  use  to  better  advantage  the  franchises  and  rights  of  the  other; 
nor  does  such  assertion  determine  whether  the  present  property  is,  in  law,  an 
improvement  of  the  property  mortgaged."  It  is  true,  the  court  found  "that 
said  Butte  Canal  &  Ditch  Company  was  the  owner  of  said  water,  water-rights, 
privileges,  and  franchises,  and  the  right  to  construct  canals  and  ditches  to  con- 
vey the  waters  of  said  stream;"  but,  if  this  Is  a  finding  that  the  Butte  Ditch 
Company  was  entitled  to  all  the  waters  of  the  north  fork  of  the  Mokelumne 
river,  it  js  a  finding  which  is  not  supported  by  theevidence.  We  have  searched 
the  record  in  vain  for  evidence  of  such  fact.  In  the  articles  of  incorporation 
it  is  stated  that  the  object  of  the  Butte  Ditch  Company  is  to  take  the  waters 
of  the  north  fork  of  the  Mokelumne  river;  but,  in  the  absence  of  proof  of  an 
actual  appropriation  and  diversion,  this  evidence  is  not  sufficient  to  sliow 
that  the  Butte  Ditch  Company  enjoyed  the  franchise  to  the  extent  claimed  for 
it.  The  right  mortgaged  was  the  right  to  take  water  from  said  stream,  no 
mention  being  made  of  the  quantity.  Conceding  that  this  language  used  in 
the  mortgage  is  broad  enough  to  cover  all  subsequently  acquired  franchisee, 
without  the  necessity  of  an  averment  in  the  complaint  in  foreclosure  of  such 
additional  right,  we  do  not  perceive  any  advantage  to  the  plaintiff.  In  Jan- 
uary, 1870,  a  notice  was  posted  at  a  point  200  rods  above  Pine-Log  crossing 
stating  that  the  owners  of  the  Butte  Canal  A  Ditching  Company  had  removed 
their  location,  or  point  of  tapping  the  north  fork  of  the  Mokelumne  river,  to 
that  point,  and  "appropriated  of  the  waters  of  the  north  fork  of  the  Moke- 
lumne river,  at  this  point,  5,000  cubic  inches;"  and  that  they  were  going  on 
with  due  diligence  to  construct  a  canal  of  sufficient  capacity  to  carry  and  dis- 
tribute said  amount  of  water.  The  company,  however,  never  succeeded  in 
tapping  the  river  at  that  or  any  other  point,  so  as  to  secure  the  benefit  of  this 
notice.  The  company  became  insolvent  long  before  they  reached  that  point, 
and  their  failure  to  proceed  operated  as  a  forfeiture  of  their  right.  The  mere 
act  of  commencing  a  ditch,  with  the  intention  of  appropriating  the  water,  of 
itself  gives  no  right  to  the  water  of  a  stream.  The  right  depends  upon  the 
effectual  prosecution  of  the  work.  The  completion  of  the  ditch  and  the  diver- 
sion of  the  water  are  necessary  elements  of  title;  and  the  abandonment  of  the 
purpose  is  not  so  much  a  matter  in  avoidance  of  a  title  as  it  is  matter  showing 
that  no  title  was  ever  obtained.  The  parties  prosecuting  the  work  must  have 
the  ability  to  complete  the  work  within  a  reasonable  time,  and  pecuniary  in- 
ability to  complete  the  work  within  a  reasonable  time  cannot  be  urged  as  an 
excuse  for  not  prosecuting  the  work.  Kimball  v.  Gearhart,  12  Cal.  28.  "Ap- 
propriation, use,  and  non-use  are  the  tests  of  the  right."  Davia  v.  Gale,  32 
Cal.  32.  The  right  to  the  water  does  not  exist  when  the  notice  is  given,  and 
it  may  never  vest.  "The  most  that  is  in  esse  is  a  right  to  acquire  by  reason- 
able diligence  a  future  right  to  the  water."  Canal  Co.  v.  Kidd,  37  Cal.  316. 
The  right  to  5,000  inches  of  water  did  not  exist  at  the  time  the  mortgage  was 
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executed;  and  if  such  right  was  acquired,  being  an  additional  right, — a  fran- 
chise, a  new  property, — it  was  not  covered  by  the  mortgage,  because  not  in 
existence  at  the  time  the  mortgage  was  executed.  If  the  Sutter  Canal  & 
Mining  Company  forfeited  its  right  to  5,000  inches  by  a  failure  to  prosecute 
the  work,  no  additional  water-right  passed  to  the  defendant  here  by  the  assign- 
ment in  bankruptcy;  and  defendant's  right  to  the  additional  quantity  of  wa« 
ter,  if  any,  must  depend  upon  its  own  appropriation  and  diversion.  It  is  un- 
necessary for  us  to  inquire,  in  this  case,  whether  the  defendant  has  ever 
properly  acquired  a  right  to  5,000  on  more  inches  of  water.  The  question  be- 
fore us  here  is,  how  mucii  water — what  property — the  plaintiff  is  entitled  to 
under  tlie  description  given  in  the  decree  of  forclosure.  It  is  proper  to  say, 
however,  that  the  defendant  offered  in  evidence  the  recordation  in  the  proper 
book  of  a  notice  of  location  of  10,000  inches  of  water  of  the  Mokelumne  river 
at  the  point  where  this  ditch  connects  with  the  river.  This  offer  was  ex- 
cluded, but  there  is  evidence  of  an  actual  appropriation  by  defendant;  and  in 
view  of  the  diversion,  and  the  long  and  uninterrupted  use,  of  the  waters  at 
that  point  by  the  defendant,  it  will  be  presumed  for  the  purposes  of  this  case, 
in  the  alisence  of  proof  to  the  contrary,  that  a  notice  was  properly  posted. 

In  determining  whether  the  property  now  known  as  the  "Amador  Canal," 
and  its  appurtenances  is  an  improvement  of  the  original  Butte  ditch,  and  in- 
cident to  it,  or  such  an  addition  as  may  be  said  to  have  been  contemplated  by 
the  parties  to  the  mortgage,  and  constituting  a  basis  for  a  decree  subjecting 
it  to  the  payment  of  the  debt  secured  by  the  mortgages  of  1868,  it  is  import- 
ant to  bear  in  mind  the  events  which  have  produced  the  changes'  in  the 
character  of  the  property,  and  the  order  in  which  they  occurred.  At  the 
time  the  mortgages  were  given  (August  and  September,  1868)  the  Butte  ditch 
was  about  nineteen  miles  and  a  half  in  length,  and  extended  from  Pine-Log 
crossing  to  Slab  Town,  just  as  it  is  described  in  the  mortgage,  lis  pendens, 
complaint,  and  decree.  Immediately  after  the  Butte  Ditch  Company  received 
the  money  from  the  plaintiff,  and  gave  mortgages  therefor,  the  ditch  was 
extended  by  means  of  a  pipe  1,200  or  1,300  feet  above  Pine- Log  crossing.  This 
pipe  carried  1,500  inches,  which  was  double  the  capacity  of  tlie  Butte  ditch. 
On  January  26,  1870,  a  notice  was  posted  on  behalf  of  the  Butte  Ditch  Com- 
pany claiming  5,000  inches  of  water  at  the  point  where  the  new  ditch  heads. 
In  July,  1870,  work  was  begun  upon  the  first  extension,  but  several  miles 
north-west  of  the  tunnel.  This  work  was  done  by  the  Sutter  Canal  &  Mining 
Company.  The  company  worked  towards  the  tunnel,  leaving  spaces  for 
flumes.  July  15th  the  property  was  conveyed  to  Bowman,  and  on  July  16th 
Bowman  sold  to  the  Sutter  Canal  &  Mining  Company.  It  was  the  intention 
of  the  company,  when  it  commenced  the  new  construction,  to  build  the  ditch 
to  the  tunnel,  excavate  the  tunnel,  and  from  there  construct  the  ditch  to  the 
point  where  the  new  ditch  now  heads,  whenever  the  company  could  make 
sufficient  money  to  enable  it  to  complete  the  same.  It  was  thought  that, 
when  a  connection  was  made  with  the  old  ditch  above  the  tunnel,  the  company 
could,  by  turning  the  water  of  the  old  ditch  into  the  new  ditch,  and  by  turn- 
ing the  water  down  to  Sutter  creek,  make  sufficient  money  to  complete  the 
ditch  to  the  point  where  the  notice  for  5,000  inches  of  water  had  been  posted. 
At  that  time,  the  company,  therefore,  knew  ttiat  it  had  not  sufficient  funds  to 
finish  the  work  in  a  reasonable  time,  so  as  to  comply  'With  the  law  applicable 
to  the  appropriation  of  water.  The  company  struggled  along  with  the  work, 
however,  completing  the  greater  portion  of  the  ditch  to  the  tunnel,  and  exca- 
vating the  tunnel,  and  built  the  new  ditch  along  the  river,  above  the  old  ditch^ 
until  it  reached  the  lower  end  of  Bald  Rock.  Here  the  lower  end  of  the  flume, 
whic)i  constituted  a  portion  of  the  old  ditch,  was  elevated  so  that  the  water 
from  it  ran  into  the  new  ditch  they  had  built  to  that  point.  The  water  from 
the  old  ditch  ran  into  the  new  ditch  for  two  weeks  after  the  connection  thus 
made,  but  it  never  reached  further  than  two  miles  below  the  point  of  connec- 
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tion  in  the  new  ditch,  while  the  Sutter  Canal  &  Mining  Company  held  it.  At 
this  point  the  company  failed,  and  was  soon  adjudged  a  bankrupt.  The  work 
stopped  in  the  lall  of  1871,  at  which  time  the  water  was  turned  out  of  the 
ditch,  and  abandoned  until  the  Amador  Canal  &  Mining  Company  turned  it  in  , 
again.  The  Sutter  Canal  &  Mining  Company  was  adjudged  a  bankrupt  in 
March  1872.  On  October  4, 1873,  the  decree  of  foreclosure  was  entered  in  the 
suit  referred  to;  on  the  11th  of  October,  1873,  the  deed  from  Napthaly,  as- 
signee in  bankruptcy,  was  delivered  to  the  defendant  corporation;  and  on 
October  14th,  the  defendant  began  work  on  the  ditch  at  the  point  where 
the  connection  had  been  made  with  the  old  ditch  at  the  lower  end  of  Bald 
Rock.  At  this  point  a  flume  80  feet  higher  than  the  old  flume  was  placed 
around  Bald  Bock  to  the  upper  end  thereof,  and  the  ditch  was  constructed  to 
the  point  where  it  now  heads,  and  completed  in  the  fall  of  1874.  Since  the 
completion  of  the  ditch  in  1874  many  miles  of  branch  ditches  have  been  built 
in  different  places,  carrying  the  water  in  directions  and  to  points  different  and 
far  from  those  reached  by  the  Butte  Ditch  C-ompany. 

How,  therefore,  can  it  be  said  that  the  property  as  it  now  stands  is  an  im- 
provement of  the  property  as  originally  mortgaged  by  the  Butte  Ditch  Com- 
pany, or  is  an  Incident  to  it,  or  is  such  an  addition  as  may  be  said  to  have 
been  contemplated  by  the  parties  to  the  mortgage,  or  that  the  new  ditch  was 
built  for  the  purpose  of  using  to  better  advantage  the  water-rights  and  fran- 
chises of  the  old  Butte  ditch,  or  was  constructed  to  take  its  place?  It  may  have 
been  the  intention  of  the  Sutter  Canal  &  Mining  Company  to  use,  by  means 
of  the  canal  it  was  constructing,  the  water-right  and  franchise  purchased  by 
Bowman  of  the  Butte  Ditch  Company,  but  in  its  failure  to  prosecute  the 
work,  as  we  have  seen,  it  never  acquired  any  greater  franchise  than  that 
which  was  held  by  the  Butte  Ditch  Company  when  it  executed  the  mortgages 
to  this  plaintiff.  It  is  said:  *' If  the  ^water-right  and  franchises  of  the  Butte 
Ditch  Company  had  not  been  purchased  by  Bowman,  no  new  canal  could  have 
been  constructed,  because  neither  Bowman  nor  the  Sutter  Canal  &  Mining 
Company  or  this  defendant  ever  took  up,  located,  or  acquired  any  water-right 
other  than  that  of  the  Butte  Ditch  Company;"  but  there  is  nothing  in  the 
transcript  to  warrant  the  statement.  A  new  canal  could  have  been  constructed 
without  regard  to  the  franchises  held  by  the  Butte  Ditch  Company,  or  by 
Bowman,  or  by  the  Sutter  Canal  Company;  and  it  is  not  probable  tliat  a  ditch 
of  such  capacity  would  be  built  for  the  purpose  of  using  the  water-right  of 
the  Butte  ditch  only,— about  750  inches.  The  inability  and  failure  of  the  Sut- 
ter Canal  &  Mining  Company  to  prosecute  the  work  of  construction  left  the 
franchise  of  the  Butte  Ditcti  Company  no  greater  than  it  was  at  the  time  the 
mortgage  was  executed.  The  quantity  of  water  to  which  the  company  was 
entitled  is  somewhat  uncertain,  and  we  do  not  mean  to  express  any  opinion 
upon  that  matter. 

There  can  be  no  doubt  that  the  Sutter  Canal  &  Mining  Company  lost  its 
right  to  the  additional  5,000  inches  claimed  by  it.  The  provisions  of  the  Code 
are  conclusive.  Section  1416  of  the  Civil  Code  provides  that,  "within  sixty 
days  after  the  notice  is  posted,  the  claimant  must  commence  the  excavation  or 
construction  of  the  works  in  which  he  intends  to  divert  the  water,  and  must 
prosecute  the  work  diligently  and  uninterruptedly  to  completion,  unless  tem- 
porarily interrupted  by  snow  or  rain."  Section  1417  provides  that  "by  *  com- 
pletion ^  is  meant  conducting  the  waters  to  the  place  of  intended  use."  Sec- 
tion 1420  provides  that  "persons  who  have  heretofore  claimed  the  right  to 
water,  and  who  have  not  constructed  works  in  which  to  divert  it,  and  who 
have  not  diverted  nor  applied  it  to  some  useful  purpose,  must  after  this  title 
takes  effect,  and  within  twenty  days  thereafter,  proceed  as  in  this  title  pro- 
vided, or  their  right  ceases. "  See  also,  cases  cited  under  said  sections  in  Deer- 
ing's  Annotated  Civil  Code.  At  the  time  of  the  entry  of  the  decree  of  fore- 
closure, October  4,  1873,  no  part  of  the  ditch  as  it  now  exists  was  constructed 
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between  the  lower  end  of  Bald  Rock  and  the  river.  Work  was  not  com- 
menced upon  that  portion  of  the  ditch  until  10  days  after  the  entry  of  that 
decree,  lli^^^c  was  at  the  time  of  the  entry  of  that  decree  a  continaous  line 
.  of  ditch  from  Slab  Town  and  the  tunnel  to  the  point  on  the  river  where  the 
iron  pipe  liad  been  laid,  twelve  or  thirteen  hundred  feet  above  Pine-Log  cross- 
ing. We  cannot  perceive  how  any  ditch  or  ditches  which  were  constructed 
subsequently  can  be  claimed  by  the  plaintiff  under  the  decree.  With  respect  to 
after-acquired  property,  it  is  only  when  the  parties  by  their  contract  intend 
to  create  a  positive  lien  or  charge  upon  the  property,  that  the  lien  attaches  as 
a  charge  upon  the  particular  property,  or  where  it  is  an  improvement  or  ex- 
tension; or  where  it  is  expected  to  be  the  fruit  of  an  undertaking  already  com- 
menced, or  a  thing  which,  in  the  ordinary  course  of  events,  will  exist  at  a 
future  time,  and  which  may  be  said,  reasonably,  to  have  been  contemplated  by 
ihe  parties  to  the  contract.  Sej/moury.  Railroad  Co. ,  25  Barb.  305;  Barnard 
v.  EatoUy  2  Gush.  302;  1  Jones,  Mortg.  §  153.  A  man  cannot  grant  a  thing 
which  he  has  not.  The  thing  granted  or  pledged  must  have  an  actual  or  po- 
tential existence.  There  must  be  something  inprcesenti  of  which  the  thing 
infuturo  is  to  be  the  product,  or  necessary  for  its  use,  or  incident  to  it.  If 
it  were  otherwise,  all  property  might  be  fettered  with  long-made  and  unknown 
mortgages,  and  the  purcluise  thereof  be  made  extremely  hazardous. 

In  this  state  "a  mortgage  can  be  created,  renewed,  or  extended  only  by 
writing  executed  with  the  formalities  required  in  the  case  of  a  grant  of  real 
property."  There  is  no  mention  made  in  the  mortgage  of  any  water-right  to 
be  thereafter  acquired;  nor  is  there  any  language  indicating  any  intention 
that  the  mortgage  should  cover  after-acquired  property  of  the  character  in 
controversy.  The  property  is  described  in  the  mortgage  with  certainty.  It 
was,  at  the  time  of  the  execution  of  the  mortgage,  well  known,  and  there  is 
now  no  dispute  as  to  what  property  was  at  that  time  in  existence.  The 
Amador  Canal  Company  received  from  the  assignee  a  conveyance  which  in 
terms  described  the  property  as  it  then  existed.  The  complaint  necessarily 
alleged,  in  view  of  the  theory  of  the  plaintiff ,  that  the  property  in  controverey 
"was,  and  is  in  fact,  the  Butte-Ditch  property  hereinbefore  referred  to,  al- 
though the  same  had  been  altered,  extended,  and  improved;  and  all  the  fran- 
chises,water-nghts,  and  rights  of  way  thereby  conveyed  to  said  Amador  Canal 
&  Mining  Company  were  the  franchises,  water-rights,  and  rights  of  way  for- 
merly owned  by  said  Butte  Ditch  Company,  *  *  *  and  that  said  company 
continued  the  work  of  altering  and  improving  said  property,  *  *  *  and 
all  the  said  improvements  were  made  for  the  purpose  of  employing  to  better 
advantage  those  water-rights  covered  by  said  mortgages,  and  the  said  prop- 
erty is  and  was  subject  to  said  mortgaged  of  this  plaintiff."  But  the  findings 
of  the  court  and  the  evidence  show,  we  think,  that  the  property  in  controversy 
is  not  the  old  Butte  ditch,  altered,  extended,  and  improved;  and  that  the 
Amaddr  canal  should  not  be  considered  as  an  appurtenance  to  the  Butte  Ditch. 
It  is  a  singular  fact  that  although  the  name  of  the  ditch  was  changed  after 
the  purchase  by  the  Sutter  Canal  &  Mining  Company,  and  again  after  the  pur- 
chase by  this  company,  yet  no  mention  of  these  changes  was  made  in  the  de- 
scriptions given  in  the  foreclosure  proceedings.  In  the  complaint,  lis  pendens, 
decree,  and  deed  It  is  described  as  ^Hhat  certain  ditch  commonly  known  as  and 
called  the  *Butte  Ditch,'"  etc.  Its  place  of  commencement  is  fixed,  and  places 
to  which  it  carries  water  are  named.  There  is  nothing  indicating  an  inten- 
tion to  cover  any  ditches  thereafter  to  be  constructed;*  the  language  being, 
"Together  with  all  the  appurtenances,  flumes,  aqueducts,  branch  ditches,  res- 
ervoirs, pipes,  and  cabins  connected  with,  or  in  any  manner  belonging  to,  the 
ditch  property  above  mentioned,  with  the  right  to  take  water  from  the  north 
fork  of  the  Mokelumne  river."  The  new  ditch  was  not  projected  at  the  time 
the  mortgage  was  executed,  and  there  is  nothing  to  show  that  it  was  at  that 
time  ever  contemplated. 
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In  Bllison  v.  Water  Co,  the  court  considered  a  mortgage  which»  by  its  ter»is, 
covered,  not  only  the  works  completed  at  the  time  of  the  execution  of  the  in- 
strument, but  also  all  work  then  in  progress,  and  thereafter  to  be  constructed, 
by  the  company  for  conducting  and  distributing  water;  and  yet  Mr.  Justice 
Field,  in  delivering  the  opinion  of  the  court,  said:  "This  broad  language  can* 
not,  however,  we  apprehend,  give  a  lien  upon  ditches  for  the  construction  of 
which  no  steps  had  been  taken  by  a  survey  and  location  of  lines,  and  which 
rested  merely  in  contemplation.  Some  specific  right  of  way,  capable  of  iden- 
tification from  a  previous  survey  or  locution,  would  seem  to  be  necessary  to 
constitute  such  property  as  is  capable  of  mortgage  or  transfer,  so  as  to  pass 
subsequently  constructed  works  thereon.  **  12  Cal.  554.  Although  this  portion 
of  the  opinion  appears  to  be  dictum^  it  is  nevertheless  in  accord  with  the 
weight  of  authority,  and  establishes  a  safe  and  certain  rule  for  the  protection 
of  mortgagor,  mortgagee,  and  creditor.  While  there  is  no  evidence  that  there 
are  in  this  case  any  creditors  of  the  present  owners  of  the  property,  there  is  no 
safe  principle  applicable  which  does  not  contemplate  the  lights  of  third  per- 
sons who  are  bound  only  by  the  record.  And  in  railroad  cases,  where  the 
termini  of  the  road  are  given  in  the  mortgage,  and  authority  is  thereafter 
given  to  extend  the  road,  such  extension  is  not  subject  to  the  mortgage,  un- 
less the  language  of  the  instrument  clearly  and  expressly  includes  such  exten- 
sions. Randolph  v.  Railroad  Co,,  28  N.  J.  Eq.  49;  Chapman  v.  Railroad 
Co.,  26  W.  Va.  810. 

It  is  claimed  that  Mining  Co,  v.  Moses,  58  Cal.  168,  is  a  case  directly  in 
point  and  conclusive  herein.  In  that  case  the  principal  property  mortgaged 
was  an  extensive  set  of  mining  claims  known  as  the  "Kelly  &  Co.  Claims.'' 
There  was  mortgaged,  in  connection  with  said  claims,  all  the  ditches,  reser- 
voirs, etc.,  used  for  working  Sidd  claims.  The  ditches  owned  by  the  defend- 
ant in  that  case  were  used  exclusively  for  the  purpose  of  conveying  the  waters 
of  Gansner  creek  and  intermediate  streams  upon  said  claims.  It  clearly  ap- 
peal's from  the  facts  in  that  case  that  all  of  the  works  constructed  by  Gurnee, 
and  all  of  the  water-rights  which  he  acquired,  if  any,  were  acquired  solely  for 
the  purpose  of  being  used  in,  connection  with  the  mines,  which  were  the  prin- 
cipal property  mortgaged,  and  as  such,  were  appurtenant  to  the  mines.  In 
his  (Gurnee's)  deed  to  the  Hungarian  Hill  Gold  Mining  Company,  he  partic- 
ularly described  each  parcel  of  the  property,  and  provided  that  the  whole 
thereof  was  subject  to  the  mortgage  which  he  had  executed  to  the  defendants, 
and  that  plaintiff  should  fully  discharge  and  pay  the  same.  In  1875,  the  plain- 
tiff in  that  case,  for  convenience  in  working  the  claims,  moved  one  of  the 
water-pipes  to  the  Hersey  claim,  for  the  purpose  of  working  up  the  channel 
to  the  Kelly  &  Co.  claims,  and  of  working  said  claims  to  better  advantage. 
In  the  foreclosure  proceedings  the  Hungarian  Hill  Gold  Mining  Company  was 
a  defendant,  and  duly  served  with  summons.  A  decree  was  entered  in  favor 
of  the  plaintiff,  Moses,  foreclosing  said  mortgage,  and  directed  the  sale  of  the 
"said  Kelly  &  Co.  mining  claims,  and  all  water-ditches,  including  the  Salt 
Creek  ditch,  with  all  the  water,  water- rights,  and  privileges  belonging  to  the 
said  water-ditches,  and  each  of  them,  and  all  reservoirs  used,  had,  and  belong- 
ing to  said  mining  claims."  In  that  case  Gurnee  was  the  mortgagor,  and  the 
owner  of  all  the  property  in  dispute,  although  the  new  ditch  and  reservoir 
were  built  by  him  after  he  executed  the  mortgage.  The  new  ditch  was  clearly 
appurtenant  to  the  principal  property  mortgaged.  Both  Gurneeand  the  Hun- 
garian HiU  Gold  Mining  Company  were  made  pai'ties  to  the  foreclosure  suit. 
The  language  employed  in  the  mortgage  to  describe  the  property  in  that  Ciise 
was  comprehensive,  and,  in  view  of  the  use  made  of  the  water,  can  be  con- 
strued fairly  to  include  the  new  property.  It  described  the  mining  claims, 
and  "also,  all  the  water-ditches  leading  water  onto  said  claims,  including  the 
ditch  from  Salt  creek,  with  all  the  water,  water-rights,  and  privileges  belong- 
ing to  said  water-ditches;  also  all  mining  tools,  implements,  tunnels,  cuts. 
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flumes,  and  reservoirs  used,  had,  and  belonging  to  said  claims,  and  every  part 
and  portion  thereof;  together  with  all  and  singular  the  tenements,  heredita- 
ments, and  appurtenances  thereunto  belonging,  or  in  anywise  appertaining." 
In  this  case  tliere  is  no  evidence  of  an  agreement  on  the  part  of  the  defendant 
to  pay  the  mortgages  on  the  mortgaged  property.  The  mortgagors  never  owned 
any  portion  of  the  property  which  is  here  in  dispute,  and  described  as  the 
"Amador  Canal."  The  mortgage  was  given  upon  the  Butte  ditch,  which  was 
not  appurtenant  to  any  other  property  mortgaged,  except  to  the  water-right 
of  Pine- Log  crossing.  The  water  here  is  not  used,  or  intended  for  use,  at  any 
pfirticular  place,  or  for  any  particular  purpose,  but  is  intended  for  sale  to  other 
parties.  In  this  case  no  part  of  the  property  in  dispute  existed  when  the  fore- 
closure suit  was  commenced,  and  neither  the  Sutter  Canal  &  Mining  Company 
nor  the  Amador  Canal  &  Mining  Company  was  a  party  to  the  suit.  As  stated 
by  the  respondent  in  his  brief,  in  Mining  Co,  v.  Moses,  the  property  there  in 
controversy  "was  clearly  but  an  enlargement  of  a  ditch  and  water- right,  con- 
ceded as  belonging  to  the  estate  mortgaged,  or  as  an  improvement  thereon. 
The  mortj];agor,  in  making  it,  looked  to  the  redemption  of  the  property,  and 
made  the  expenditure  for  his  own  benefit.  He  knew  that  he  could  save  him- 
self from  loss  by  paying  the  debt  for  which  the  property  was  mortgaged.  With 
this  in  view,  he  conveyed  the  whole  property  to  plaintiff;  expresSy  providing 
in  the  deed  that  plaintiff  took  the  same  subject  to  such  lien,  and  that  it  should 
pay  and  discharge  the  mortgage." 

In  Quirk  v.  Falk,  47  Cal.  453,  the  court  did  not  say  that  the  water-ditch, 
and  the  water-right  thereto  appertaining,  could  not  be  appurtenant  to  a  min- 
ing claim;  but  simply  said  that  the  plaintiff  had  failed  to  prove  that  the  larger 
portion  of  the  water  was  used  in  working  those  claims,  and  had  failed,  to 
prove  that  the  water-ditch,  and  water-right  thereto  appertaining,  became 
appurtenant  to  the  monitor  claims.  In  Wood  v.  WTielen,  93  HI.  153,  cited 
by  the  respondent,  the  new  gas-pipe  works  were  held  to  be  simply  additions, 
fixtures,  and  therefore  appurtenants  to  the  property  mortgaged.  It  was  there 
said:  "The  granting  clause  of  the  mortgage  is  very  comprehensive,  and  was, 
no  doubt,  intended  to,  as  it  does,  include  everything  appertaining  to  the  gas- 
works." A  large  number  of  cases  has  been  cited  by  the  respondent,  but  we 
deem  it  unnecessary,  in  view  of  what  has  been  said  herein,  to  review  them  at 
length.  They  are  nearly  all  cases  of  mortgages  upon  railroad  property.  In 
some  of  tlie  cases  cited,  the  court  held  that  the  mortgage,  by  its  terms,  cov- 
ered after-acquired  property;  in  others,  that  after-acquired  property  passed 
as  an  incident  to  tlie  franchise,  as  an  accession  to  the  subject  of  the  mortgage, 
because  essential  to  the  exercise  of  the  franchise,  and  incident  to  it.  In 
Sparks  V.  Hess,  15  Cal.  186,  it  was  held,  in  effect,  that  the  structure— the 
bridge — was  the  superior  thing,  and  that  the  land  on  either  side  passed  as  ap- 
purtenant to  it.  The  property  conveyed  was  "a  certain  bridge  located,  situ- 
ated, and  lying  on  the  south  fork  of  the  Yuba  river,  etc.,  known  as  *  Spark's 
Bridge, 'across  the  south  fork  of  said  river;  together  with  the  toll-houses,  sta- 
bles, and  also  the  right  and  privilege  of  said  Sparks  in  and  to  the  dug  road 
there  made  on  each  side  of  said  bridge;  together  with  all  the  privileges  and 
appurtenances  appertaining  and  in  anywise  belonging  to  said  bridge."  Where 
the  structure  is  the  principal  thing  conveyed,  under  such  circumstances  as 
appeared  in  that  case,  it  will  carry  with  it  the  title  of  the  grantor  in  the  land 
upon  which  tt  stands,  or  with  whicli  it  is  connected. 

2.  The  court  found  that  in  the  action  of  the  Amador  Canal  &  Mining  Com- 
pany against  Mitchell  the  question  was  litigated  as  to  whether  the  property 
acquired  from  the  assignee  by  the  Amador  Canal  &  Mining  Company  was  sub- 
ject to  the  said  mortgage;  and  thai,  after  hearing  and  trial  thereof,  it  was 
finally  determined  in  favor  of  this  plaintiff.  This,  we  think,  is  an  erroneous 
construction  of  the  judgment  in  that  case.  The  plaintiff  there  did  not  seek 
to  have  construed  the  decree  of  foreclosure,  nor  to  determine  the  scope  or 
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effect  thereof.  The  action  was  brought  to  set  aside  the  decree  of  foreclosure 
on  the  ground  of  fraud.  The  title  to  the  Amador  Canal  was  not  there  liti- 
gated. The  court  determined  that  there  was  no  fraud;  and  that  the  Amador 
Canal  &  Mining  Company,  being  a  purchaser  pencf^nte  lite^  was  bound  by  the 
decree  of  foreclosure,  thougli  not  made  a  party  to  the  suit.  The  question 
raised  here,  namely,  wliat  property  is  included  in  the  descriptions  given  in 
the  complaint,  lis  pendens^  decree,  and  sheriff's  deed,  was  not  considered. 
Mining  Co.  v.  Mitchell,  59  Cal.  168. 

8.  There  can  be  no  doubt,  we  think,  that  the  acts  of  the  defendant  in  de- 
stroyiiig  the  old  ditch  and  flume  from  Bald  Rock  towards  the  river,  and  in  con- 
verting the  lumber  to  its  own  use,  were  unlawful,  and  rendered  the  company 
liable  in  an  action  for  damages.  It  is  a  question,  however,  whether  such 
damages  can  be  recovered  in  this  action.  It  is  difficult  to  determine  from  the 
Issues  herein  whether  the  action  can  be  considered  anything  beyond  one  in 
ejectment,  and  for  rents,  issues,  and  profits.  There  is,  however,  an  allega- 
tion in  the  complaint  that,  *Mn  the  performance  of  said  work,  the  said  ditch 
or  canal  [Butte  ditch]  as  originally  constructed  has  been  to  a  large  extent 
filled  up  and  destroyed,"  etc.  There  is  also  an  allegation  "that,  by  reason  of 
the  premises  and  the  facts  hereinbefore  alleged,  the  plaintiff  has  been  damaged 
by  the  defendant  in  the  sum  of  $500,000;"  and  there  is  a  prayer  for  the  recov- 
ery from  defendant  of  the  sum  of  6500,000  damages.  There  is  also  a  prayer 
for  the  appointment  of  a  receiver,  for  the  possession  of  the  canal  and  water- 
rights,  and  for  such  other  and  further  relief  in  the  premises  as  shall  be  just 
and  equitable.  There  was  no  demurrer  to  the  complaint,  but  defendant  an- 
swered, denying  specifically  the  allegations  of  the  complaint;  and  the  trial 
seems  to  have  proceeded  upon  the  theory  that  il  is  an  action  to  recover  the 
land,  and  the  rents,  issues,  and  profits  thereof.  The  defendant  was  not  bound 
to  use,  improve,  or  repair  the  property;  but  it  was  the  duty  of  the  defendant, 
when  it  went  into  the  possession  of  the  property  under  the  deed  from  Nap- 
thaly,  as  assignee,  at  legist,  not  to  destroy  it.  It  had  the  right  of  redemption 
and  actual  possession.  The  defendant  was  in  one  sense  a  bailiff  for  the  plain- 
tiff with  respect  to  such  property,  and  as  such  during  the  time  it  held  pos- 
session was  bound  to  do  no  act  that  would  injure  it.  The  defendant  destroyed 
it  and  must  now  be  held  i*esponsible  for  the  waste.  We  think  that  the  plain- 
tiff may  recover  in  this  action  the  damages  occasioned  to  him  by  the  acts  of 
the  defendant,  notwithstanding  the  fact  that  he  has  heretofore  claimed  other 
relief.  The  remedy  for  waste  is  ordinarily  at  law,  but,  where  it  is  for  the  pur- 
pose of  preserving  the  security  of  a  mortgage,  equity  will  interpose,  by  in- 
junction, to  prevent  future  waste,  and  in  the  same  action  an  accounting  will 
be  decreed,  and  compensation  given  for  past. waste.  For  this  purpose,  "the 
remedy  by  bill  in  equity  is  so  much  more  easy,  expeditious,  and  complete  that 
it  is  now  almost  invariably  resorted  to."  2  Story,  Eq.  Jur.  §  917;  1  Story, 
Eq.  Jur.  §§  515-518.  Both  before  and  after  a  decree  of  foreclosure,  chancery 
will  interpose  to  prevent  any  injury  to  the  inheritance  which  depreciates  the 
mortgage  security;  and  the  court  will  not  "turn  the  plaintiff  round  to  an  ac- 
tion at  law,"  but  will  require  an  accounting  for  waste  committed  by  the  one 
in  possession.  1  Hil.  Real  Prop.  375-377;  Sarlea  v.  Sarles,  3  Sandf.  Ch.  601. 
In  this  respect  "the  court  of  chancery  does  not  now  treat  questions  of  de- 
structive damage  to  property  exactly  as  it  did  forty  or  fifty  years  back;  its 
protection  being  more  largely  afforded  than  it  then  generally  was."  Add. 
Torts,  252. 

The  right  of  the  plaintiff  to  take  water  from  the  north  fork  of  the  Moke* 
lumne  river  still  exists  to  the  extent  that  the  Butte  ditch  owned  the  same  at 
the  time  the  mortgage  was  executed;  but  plaintiff  will  be  entitled  to  recover 
the  actual  damage  sustained  by  reason  of  the  negligent  and  wrongful  act^of 
the  defendant.  From  the  low^er  end  of  Bald  Rock  towards  the  river  the  Butte 
ditch  was  destroyed,  and  the  flume  and  pioes  were  appropriated  by  the  defend- 
v.l7p.no.4 — 17 
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ant,  and  plaintiff  prevented  from  using  his  water-right.  The  measure  of 
damages,  therefore,  must  be  the  value  of  property  destroyed,  and  compensa- 
tion for  the  loss  of  the  use  of  his  water-right  for  such  period  as  would  have  been 
necessary  to  enable  the  plaintiff  to  reconstruct  his  ditch  after  the  same  was 
destroyed  from  the  point  where  it  tapped  the  river  to  the  lower  end  of  Bald 
Rock.  If  the  new  ditch  between  these  points  is  constructed  upon  a  line  which 
renders  it  necessary  for  plaintiff  to  build  his  ditch  upon  another  more  diflBcult 
and  more  expensive  line  than  that  upon  which  the  old  ditch  was  built,  plaintiff 
will  be  entitled  to  additional  damages  to  the  extent  of  the  difference  in  cost 
of  construction  upon  the  old  line  and  the  cost  of  construction  upon  the  most 
feasible  line  remaining. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new  trial,  with 
leave  to  the  parties  to  amend  their  pleadings,  if  they  shall  be  so  advised. 

We  concur:   Searls,  C.  J.;  McFarland,  J.;  Sharpstein,  J, 

(7  Mont.  299) 

Raymond  v.  Thexton  et  ah 
{Supreme  Court  of  Montana,    January  10, 1B88.) 

1.  New  Triai/— Statement— Specipications  of  Error. 

Comp.  St.  Mont.  div.  1,  §  298,  provides  that  a  statement  for  a  new  trial  shall  con- 
tain specifications  of  the  ^particular  errors'*  of  law  upon  which  appellant  relies, 
and  "if  no  such  specifications  be  made,  the  statement  shall  be  disregarded  on  the 
hearing  of  the  motion. "  Held,  that  a  statement  which  contains-nothmg  but  an  un- 
organized mass  of  testimony,  without  any  particular  specifications  of  error,  is  not 
such  a  statement  as  is  contemplated  by  the  statute,  and  should  be  disregarded. 

2.  Same— Certificate  of  Trial  Judge. 

Where  a  statement  upon  the  hearing  of  a  motion  for  a  new  trial  was  simply  cer- 
tified to  by  the  appellant's  attorney  as  correct,  Ucld^  that  this  was  not  a  sufficient 
statement,  under  Comp.  St.  Mont.  div.  1,  §  298,  requiring  that  a  statement  upon  a 
motion  for  a  new  trial  shall  be  signed  by  the  judge,  ^^  with  his  certificate  that  the 
same  is  allowed, "  and  would  be  disregarded  on  appeal. 
8.  Appeai/— Transcript— Motion  to  Strike  Out. 

Where  it  appears  that  the  exceptions  contained  in  the  statement,  the  bill  of  ex- 
ceptions, the  notice  to  move  for  a  new  trial,  and  the  aflldavits  in  support  of  it,  are 
not  properly  signed  and  certified  to,  all  will  be  disregarded,  and  stricken  from  the 
transcript  on  appeal. 
4.  Same — Original  Complaint  No  Part  of  Record  after  Amendment  Filed. 

Where,  upon  demurrer  to  the  complaint,  and  before  any  action  thereon,  plaintiff 
files  an  amended  complaint,  to  which  no  objection  is  taken,  this  is  a  virtual  confes- 
sion of  the  demurrer.  The  original  complaint  and  demurrer  are  no  longer  aUy  part 
of  the  case,  and  will  be  stricken  from  the  record  on  appeal. 

Appeal  from  district  court,  Madison  county;  before  Justice  McConnell. 

Motion  to  dismiss  an  appeal  in  the  case  of  Winthrop  Raymond,  plaintiff 
and  respondent,  against  George  Thexton  and  pthers,  defendants  and  appel- 
lants. 

Blake  d*  Pigott,  for  respondent.    James  E,  Calloway ^  for  appellants, 

Galbraith,  J.  This  is  a  motion  to  strike  from  the  record  certain  portions 
of  the  transcript,  on  an  appeal  from  an  order  overruling  a  motion  for  a  new 
trial.  The  first  of  these  alleged  objectionable  portions  of  the  transcript  are 
the  original  complaint  and  the  demurrer  tliereto.  Before  any  action  was  had 
by  the  court  upon  the  demurrer  to  the  original  complaint,  the  respondent 
filed  an  amended  complaint  for  substantially  the  same  cause  of  action,  and 
dismissing  as  to  one  of  the  defendants,  mentioned  in  the  original  com- 
plaint as  executor.  This  was  a  virtual  confession  of  the  demurrer.  No  ob- 
je(;^ion  was  made  to  the  filing  of  the  amended  complaint,  and  it  was  a  substi- 
tute for  and  superseded  the  original.  This  amended  complaint  was  practi- 
cally an  abandonment  of  the  allegations  contained  in  the  original,  which  could 
not  be  considered  for  any  further  purposes  in  the  action.    The  demurrer  to 
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the  original  complaint  was  never  acted  upon  by  the  court.  Therefore  both 
the  original  complaint  and  the  demurrer  thereto  are  wholly  useless  and  imma- 
terial portions  of  the  record,  and  it  should  not  be  incumbered  thereby.  An- 
other portion  of  the  transcript  alleged  to  be  objectionable  is  the  deposition  of 
one  Ramsey,  and  also  what  appears  to  be  a  literal  copy  of  the  stenographer's 
notes  taken  upon  the  trial.  Tliis  constitutes  all  the  testimony  in  the  case, 
and  it,  and  it  alone,  is  contained  in  what  purports  to  be  a  "statement,"  and 
is  certified  to  by  the  attorneys  for  the  respondent  to  be  correct.  It  does  not 
purport,  even  on  its  face,  to  be  a  statement  on  motion  for  a  new  trial,  but 
simply  a  "statement."  This  so-called  "statement"  does  not  comply  with  the 
provision  of  the  law,  which  requires  that  stjitements,  upon  motions  for  new 
trials,  shall  be  signed  by  the  judge,  "with  his  certificate  that  the  same  is  al- 
lowed." Comp.  St.  div.  1,  §  298.  In  this  respect  the  statute  in  relation  to 
statements  on  motion  for  a  new  trial  differs  from  that  in  relation  to  state- 
ments of  the  case  on  appeals  in  general.  In  the  latter  case  the  statement,  in 
place  of  its  being  required  to  be  certified  to  and  signed  by  the  judge,  may  be 
agreed  to  by  the  parties  or  their  attorneys,  and  certified  to  by  them  as  being 
correct.  But  in  relation  to  statements  on  motion  for  a  new  trial  there  is  no 
provision  for  such  agreement,  and  the  requirement  that  it  be  signed  and  al- 
lowed by  the  judge  appears  to  be  imperative.  Where  there  is  a  general  rule 
of  law  assuming  to  be  applicable  to  all  cases,  and  there  exists  also  a  special 
rule  assuming  to  be  applicable  to  a  particular  case,  which  might  otherwise  be 
included  within  the  general  rule,  the  special  rule  wifl  prevail.  This  is  sub- 
stantially our  statute  upon  tliis  subject.  Section  631,  div.  1,  Corap.  St.,  pro- 
vides that  "when  a  general  and  particular  provision  are  inconsistent,  the  lat- 
ter is  paramount  to  the  former. "  Section  298,  above  referred  to,  is  an  exact 
copy  of  the  statute  of  California  in  relation  to  the  same  subject;  and  the  su- 
preme court  of  that 'State  has  held  that  it  must  be  literally  complied  with. 
Schrieber  v.  Whitney,  60  Cal.  431 ;  Adams  v.  Dohrmann,  63  Cal.  417.  The 
statement  should  have  been  certified  to  and  signed  by  the  judge.  Again,  this 
is  not  a  statement  on  motion  for  a  new  trial,  such  as  is  contemplated  by  the 
statute.  The  above  section  (298)  requires  that  the  statement  shall  contain  a 
specification  of  "the  particulars  in  which"  the  "evidence  is  alleged  to  be"  in- 
suflScient,  or  any  "particular  error"  in  law  upon  which  the  appellants  "will 
rely."  Tiiis  evidently  refers  to  cases  wliere  the  testimony  is  alleged  to  be  in- 
suflQcient  to  justify  the  verdict  or  decision,  or  where  it  is  claimed  that  errors 
of  law  occurred  at  the  trial,  as  designated  in  subdivisions  6,  7,  §  296,  div.  1, 
Comp.  St.  It  contains  no  specification  of  errors  whatsoever,  but  is  simply 
the  undigested,  unarranged  mass  of  testimony  taken  in  the  case.  The  speci- 
fication of  errors  "forms  [to  use  the  language  of  a  former  decision  of  this 
court]  the  frame-work  of  the  statement;"  it  is  the  basis  of  the  edifice;  "and 
the  evidence  is  only  produced  to  strengthen  and  support  the  structure  and 
make  it  complete."  Griswold  v.  Boley,  1  Mont.  545.  In  this  case,  Wade,  C. 
J.,  delivering  the  opinion  of  the  court,  says:  "The  motion  must  designate 
and  specify  with  exactness  and  precision  the  grounds  upon  which  the  motion 
will  be  made,  and  these  specifications  must  be  carried  into  the  statement,  and 
form  a  part  thereof;  and  only  so  much  of  the  evidence  shall  be  reproduced  as 
tends  to  explain  the  specification  of  error."  Without  the  specifications  of  er- 
ror there  is  no  statement  on  a  motion  for  a  new  trial,  such  as  is  contemplated 
by  the  statute,  when  the  motion  is  based  upon  subdivisions  6,  7,  §  296,  Code 
Civil  Proc.,  (Comp.  St.)  It  will  be  observed  that  the  above  section  in  relation 
to  new  trials  uses  the  term  "specify"  when  referring  to  the  statement  only. 
The  notice  of  motion  is  only  required  to  designate  "the  grounds  upon  which 
the  motion  will  be  made. "  It  is  the  statement,  therefore,  which  should  con- 
tain the  specifications  which  are  referred  to  by  this  same  section  when  it  pro- 
vides that  "if  no  such  specification  be  made,  the  statement  shall  be  disre- 
garded on  the  hearing  of  the  motion."  But  if  required  to  be  disregarded  upon 
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the  hearing  of  the  motion  in  the  district  court,  it  certainly  cannot  be  regarded 
here.  Graham  v.  Stewart,  68  Cal.  374,  9  Pac.  Rep.  555;  VUhaxs  v. Biven,^ 
Cal.  410;  Ferrer  v.  Insurance  Co.,  47  Cal.  416;  Reamer  v.  Nesmithf  34  Cal. 
624;  Walls  v.  Prestm,  25  Cal.  60;  Spencer  v.  Long,  39  Cal.  700;  Butterjield 
V.  Railroad  Co.,  37  Cal.  381. 

Again,  this  so-called  statement  is  claimed  to  be  objectionable  in  that  it  is 
simply  a  literal  copy  of  a  deposition  taken  upon  interrogatories,  and  also  a 
literal  copy  of  the  stenographer's  notes  taken  upon  the  trial  reduced  to  manu- 
script. These  are  not  even  reduced  to  the  narrative  form,  but  are  verbatim 
copies  of  the  questions  and  answers.  It  occupies  over  80  pages  (type- writing) 
of  the  transcript.  We  have  had  occasion  before  to  advert  to  this  method  of 
stating  the  testimony,  and  to  say  that  "it  is  not  such  a  record  as  should  be  filed 
in  this  court. "  Railway  Co.  v.  Warren,  6  Mont.  275, 12  Pac.  Rep.  641.  Such 
a  statement  of  testimony  must  necessarily  contain  much  immaterial,  useless, 
and  redundant  matter.  The  section  of  the  statute  in  relation  to  statements 
on  motions  for  new  trials,  above  referred  to,  requires  that  all  useless  and  re- 
dundant matter  shall  be  stricken  out.  Such  a  statement  of  the  testimony  as 
appears  in  this  case,  where  it  is  all  expressed  in  the  interrogative  form,  is  in 
itself  objectionable.  It  is,  upon  its  face,  repugnant  to  the  statute.  It  com- 
pels this  court  to  perform  that  which  is  the  duty  of  counsel;  to  search  through 
a  mass  of  testimony,  much  of  which  is  obviously  useless  and  redundant,  to 
discover  wh^t  is  pertinent  and  material  We  have  heretofore  been  lenient  in 
the  consideration  of  records  of  this  character,  but  hereafter  they  will  be  dis- 
regarded. 

The  exceptions  contained  in  the  so-called  statement  cannot  be  considered, 
for  the  reason  that  they  are  not  settled  and  signed  by  the  judge.  Section 
1981  of  the  act  in  relation  to  stenographei'S  (division  5,  Comp.  St.)  evidently 
contemplates  that  the  stenographer's  notes  of  the  exception  are  not  to  be  the 
bill  of  exceptions,  but  only  become  so  when  settled  and  signed  by  the  judge. 

The  notice  of  intention  to  move  for  a  new  trial,  and  the  affidavits  in  sup- 
port of  the  motion,  are  not  certified  to,  or  in  any  way  identified  as  having 
been  used  upon  the  hearing  of  the  motion  for  a  new  trial,  as  required  by  sec- 
tion 438,  div.  1,  Comp.  St.,  and  must  be  disregarded.  The  interrogatories 
contained  in  the  transcript  are  not  properly  authenticated,  and  cannot  be  con- 
sidered. 

What  purports  to  be  a  bill  of  exceptions  signed  by  counsel  for  the  appel- 
lants is  in  no  way  contemplated  by  our  Code  of  Civil  Procedure.  Bills  of  ex- 
ceptions must  be  signed  and  settled  by  the  judge.  It  is  probably  intended  as 
a  specification  of  errors,  and,  if  so,  it  should  be  contained  in  a  statement  on 
motion  for  a  new  trial  or  statement  on  appeal.  There  is  no  statement  on  ap- 
peal, and  it  Is  not  contained  in  the  so-called  "statement,"  no  doubt  intended 
as  a  statement  on  a  motion  for  a  new  trial,  which,  as  we  have  seen,  must  be  dis- 
regarded. If  intended  as  the  common-law  assignment  of  error,  it  is  not  a 
part  of  the  transcript.  For  the  foregoing  reasons  the  motion  to  strike  from 
the  transcript  the  portions  thereof  designated  in  the  motion  must  be  sus- 
tained. 

We  concur:    McLeary,  J. ;  Bach,  J, 

(7   Mont.   313) 


Raymond  v.  Thexton  et  ah 
(Supreme  Cowrt  of  Montana^    January  13, 1888.) 

Pleading— Demurrer. 

Upon  examination  of  the  judgment  roll,  Jield.  that  the  demurrer  to  the  amended 
complaint  was  property  overruled,  and  that  the  judgment  is  supported  by  the  plead- 
ings. 

Appeal  from  district  court,  Madison  county;  before  Justice  McConnell. 
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James  E,  Calloway,  for  appellants.  Henry  W.  Blake  and  W.  8.  Pigott, 
for  respondent. 

Galbraith,  J.  The  action  of  this  court  in  sustaining  the  motion  to  strike 
out  cei-tain  portions  of  the  transcript  in  this  case  leaves  nothing  to  be  inquired 
into,  except  the  judgment  roll.  To  any  tiling  contained  in  this  there  is  no  ob- 
jection. The  only  questions,  therefore,  before  us  for  consideration  are  whether 
or  not  the  court  erred  in  overruling  the  demurrer  to  the  amended  complaint, 
and  whether  or  not  the  pleadings  support  the  judgment.  Upon  examination, 
we  find  botji  in  the  affirmative.  The  appellants  have  filed  no  brief  nor  pre- 
sented any  arguments.  The  demurrer  was  properly  overruled,  and  the  plead- 
ings sustain  the  judgment.    The  judgment  Is  affirmed,  with  costs. 

We  concur:    McLeary,  J.,  Bach,  J. 

(6  Utah,  619)  i^  T>  *     T 

Orb  v.  Bich  et  ah 
(Supreme  Court  of  Utah.    March  1, 1888.) 

.1  Vbitoob  and  Vbndbe— Rights  of  Pabties— Rescission  op  Contract. 

Defendants  agreed  to  seU  plaintiff  certain  land,  for  which  he  agreed  to  pay  in  live- 
stock, and  to  give  his  note  for  any  balance  remaining  unpaid  at  a  certain  time. 
The  balance  due  at  that  time  was  never  paid  or  tendered,  and  plaintiff  thereafter 
notified  defendants  that  the  contract  was  rescinded,  because  tbev  had  faUed  tocon- 
yey  the  land,  and  that  he  had  vacated  the  premises,  and  demanded  repayment  of  the 
amount  paid  by  him,  with  interest.  Defendants  subsequently  tendered  plaintiff  a 
deed  to  the  land,  which  he  declined.  Held,  that  the  trial  court  properly  found,  in 
an  action  for  the  amount  paid,  that  the  contract  was  not  rescinded. 

a.  Same— Possession  of  Vendee— Findings. 

In  an  action  by  vendee  to  recover  amount  paid  upon  a  contract  for  the  sale  of 
lands,  silent  as  to  his  possession,  on  the  ground  that  tne  contract  has  been  rescind- 
ed, it  is  not  necessary  to  find  on  plaintifTs  aUegation  of  his  surrender  of  possession 
of  the  land. 

8.  Appeal — Review — ^Weight  and  Sufficienot  op  Evidence. 

Where  there  is  a  substantial  conflict  of  evidence,  the  findings  of  fact  of  the  trial 
court  will  not  be  disturbed,  on  appeaL 

Appeal  from  district  court,  Third  district;  before  Justice  Zanb. 

Action  by  Matthew  Orr  against  John  T.  Bich  et  al.  to  recover  money  paid 
by  plaintiff  on  a  contract  which  he  claims  was  rescinded.  Judgment  for  de- 
fendants, and  plaintiff  appeals. 

Sutherland  cfi  McBride,  for  appellant.    Seeks  d  Rawlins,  for  respondents. 

BoREMAN,  J.  On  the  7th  of  March,  1879,  the  defendants  (respondents)  and 
the  plaintiff  (appellant)  had  an  agreement  drawn  up,  wherein  the  defendants 
and  one  William  C.  Bydalch  were  named  as  the  parties  of  the  first  part,  and 
the  plaintiff  was.  named  as  the  party  of  the  second  part.  The  agreement  was 
signed  by  the  defendants  and  by  the  plaintiff.  Bydalch  was  not  present  and 
did  not  sign  it.  In  this  shape  it  was  left  with  one  Thomas  Williams.  Ry- 
dalch*s  name  was  never  thereafter  signed  to  it.  The  purport  of  the  agree- 
ment was  that  the  parties  of  the  first  part  agreed  to  sell  to  the  party  of  the 
second  part  a  certain  piece  or  parcel  of  land,  the  consideration  being  $2,000. 
The  consideration  was  to  be  paid  in  live-stock,  at  specified  rates  of  value,  and 
to  be  delivered  at  a  specified  place,  and  if  any  of  the  stock,  not  exceeding  $500 
in  value,  should  not  be  delivered  by  the  Ist  of  September,  1879,  the  party  of 
the  second  part  was  to  give  a  note  for  such  unpaid  sum,  drawing  6  per  cent,  in- 
terest per  annum.  Stock  to  the  value  of  $1,568  was  delivered  within  the  time; 
leaving  the  sum  of  $482  unpaid  on  the  1st  of  September,  1879,  and  to  be  paid 
thereafter,  and  for  which  a  note  was,  under  the  contract,  to  be  given.  Accord- 
ing to  the  findings  not  excepted  to,  the  sum  last  named  was  never  paid  or  tend- 
ered to  be  paid.    The  parties  not  having  reached  any  settlement  or  conclusion 
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as  regards  the  further  performance  of  the  agreement,  the  plaintiff  on  the  6th  of 
May,  1885,  j^.:ve  notice  to  the  defendants  that  the  contract  was  rescinded,  and 
that  he  had  vacated  the  premises  which  he  had  held  possession  of  from  the  time 
of  making  the  contract,  and  he  demanded  a  repayment  to  'him  of  01,600, 
and  interest  thereon,  in  all  amounting  to  $2,500.  The  reason  stated  in  the 
notice  for  the  rescission  was  that  the  defendant  had  failed  to  convey  or  caused 
to  be  conveyed  to  the  plaintiff  the  land  in  question.  On  the  same  day  a  deed, 
dated  15th  April,  1885,  and  signed  by  the  defendants  and  by  Rydalch,  was 
shown  to  the  plaintiff,  and  he  declined  to  receive  it,  because  it  was  not  acknowl- 
edged, and  for  other  reasons.  Subsequently,  on  the  20th  day  of  May  or  of  June, 
1885,  the  same  deed,  with  notary's  seal  to  the  acknowledgment,  was  tendered  to 
him,  but  it  was  also  declined,  on  the  ground  that  it  was  too  late,  as  he  had 
removed  from  the  land  and  rented  another  place,  and  the  contract  had  been 
rescinded.  Thereafter,  in  September  following,  the  plaintiff  instituted  this 
action.  Trial  being  had  before  the  court,  a  jury  having  been  waived,  judg- 
ment was  rendered  for  the  defendants.  A  motion  for  a  new  trial  having 
been  made  and  overruled,  the  plaintiff  has  appealed  to  this  court  from  the 
judgment  and  from  the  order  overruling  the  motion  for  a  new  trial. 

The  plaintiff  assigns  as  error  the  making  of  the  third,  fourth,  and  fifth 
findings  of  fact,  as  being  unsupported  by  the  evidence.  AVe  have  examined 
the  evidence  with  care,  and  find  that  there  was  a  substantial  conflict  of  evi- 
dence on  each  of  the  points  set  forth  in  the  findings.  If  we  should  take  the 
evidence  in  behalf  of  the  plaintiff  alone,  then  of  course  the  findings  would  be 
wrong,  but  this  cannot  be  done.  We  must  take  the  evidence  introduced  upon 
both  sides,  and  then  upon  the  well-settled  rule  (often  recognized  in  this  court) 
if  there  is  a  substantial  conflict  of  evidence,  this  court  will  not  disturb  the 
decision  of  the  court  below  upon  the  assumption  that  it  is  not  supported  by 
the  evidence.  It  is  the  policy  of  the  law  to  leave  questions  of  fact  very  much 
in  the  hands  of  the  juries,  or  of  the  court  sitting  as  a  jury,  and  unless  the 
appellate  court  can  see  that  the  facts  proven  are  very  strongly  against  the 
verdict  or  decision,  and  there  is  no  substantial  conflict,  it  is  not  justified  in 
holding  that  there  is  not  evidence  to  support  such  verdict  or  decision.  The 
appellant  alleges  that  the  lower  court  erred  in  holding  that  the  plaintiff  did 
not,  on  the  facts  of  the  case,  rescind  the  contract.  The  appellant  in  his  bri^ 
lays  down  the  rule  to  be  that  "while  the  law  requires  consent  on  both  sides 
to  a  rescission  of  a  contract,  tHe  conduct  of  the  defaulting  party  may  and  is 
often  such  as  only  requires  the  concurrence  of  the  other  in  order  to  a  rescis- 
sion. In  such  a  case,  only  one  party  takes  affirmative  action,  but  it  is  because 
the  acts  of  the  other  imply  an  abandonment  of  the  contract. "  We  believe  that 
this  language,  with  the  assumption  that  the  rescinding  party  is  not  in  fault, 
presents  the  correct  rule.  Let  us  apply  it  to  the  facts  in  the  case  at  bar. 
There  is  no  proof  of  the  express  consent  of  the  defendants  to  the  rescission. 
The  question  arises,  then,  whether  the  conduct  of  the  alleged  defaulting  party 
implies  an  abandonment  of  the  contract  on  their  part.  This  is  not  an  ex- 
ception to  any  finding  of  fact,  but  an  exception  to  tlie  conclusion  of  law  that 
"the  plaintiff  is  not  entitled  to  recover."  That  conclusion  is  based  upon  the 
findings  of  fact,  and  the  findings  of  fact  are  supported  by  the  evidence,  as  we 
have  already  seen.  To  ascertain,  therefore,  whether  the  holding  that  the 
plaintiff  did  not  rescind  is  correct  or  not,  we  cannot  go  behind  the  findings, 
but  must  take  them  as  a  basis.  In  looking  into  the  findings,  we  ascertain 
that  the  defendants  were  always  ready  and  willing  to  perform  their  part  of  the 
contract,  and  had  not  abandoned  it,  and  that  the  plaintiff  was  in  default  in 
not  having  performed  his  part  of  the  contract.  There  was  therefore  no  aban- 
donment of  the  contract  by  the  defendants,  and  there  was  no  "consent  on 
both  sides  to  a  rescission."  It  is  alleged  as  error  that  the  court  below  failed 
to  find  on  the  allegation  as  to  the  surrender  of  the  premises.  The  contract  of 
sale  was  silent  as  to  the  possession  of  the  vendee,  and,  as  a  consequence,  he 
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was  not  entitled  to  the  possession.  Burnett  v.  Caldtoell,  9  "Wall.  290.  There 
was  therefore  no  necessity  for  a  finding  upon  that  point.  If  he  was  not  en- 
titled to  the  possession  until  a  completion  of  the  contract,  his  possession  and 
his  subsequent  surrender  of  possession  could  not  affect  the  question  as  to  the 
rights  of  the  parties.  It  is  alleged  as  error  also  that  there  was  no  finding  as 
to  the  truth  of  the  affirmative  matter  set  up  in  the  answer.  It  is  assigned  for 
error  also  that  the  court  admitted  evidence  as  to  the  value,  and  decrease  in 
value,  of  the  premises,  and  as  to  waste.  These  alleged  errors  belong  to  the 
same  class.  The  court  below,  in  its  findings  and  decision,  seems  to  have, 
taken  no  account  of  the  affirmative  matter  in  the  answer,  nor  of  the  waste, 
nor  of  the  value,  nor  decrease  in  value,  of  the  premises.  The  errors  of  the 
court,  if  such  existed,  were  harmless  to  the  plaintiff.  They  did  not  work  to 
his  injury  or  damage.  If  such  errors  existed  and  could  have  worked  to  the 
detriment  of  the  plaintiff,  they  would  be  ground  for  reversal,  but  where  they 
clearly  could  not  have  done  so,  they  would  not  authorize  a  reversal.  It  is 
assigned  for  error  that  the  court  below  admitted  defendant  Wrathal  to  testify 
that  he  was  still  ready  to  deliver  the  deed,  and  that  he  was  willing  that  it 
should  be  delivered.  No  point  is  made  on  this  alleged  error  in  the  argument 
set  forth  in  the  brief  of  the  appellant,  and  we  do  not  deem  it  material.  It 
was  not  improper  tliat  the  defendant  should  say  that  he  was  willing  that  the 
deed  should  be  delivered.  It  tended  to  show  good  faith  in  now  being  willing 
to  carry  out  the  contract.  It  is  finally  assigned  as  error  that  the  court  below 
permitted  John  Rydalch  to  testify  as  to  a  conversation  he  had  had  with  one 
Anderson,  who  had  charge  of  sheep  belonging  to  plaintiff.  The  testimony 
was  that  Anderson  stated  that  he  did  not  have  any  sheep  of  the  plaintiff  of 
the  kind  described.  The  evidence  was  of  very  little  importance.  The  plain- 
tiff had  sold  the  sheep  which  he  had  on  the  previous  day  offered  to  defendan' 
Rich.  The  court  found  that  the  plaintiff  never  offered  to  paake  payment  of 
the  balance  of  $432,  which  it  was  claimed  the  plaintiff  offered  these  sheep  to 
pay,  and  this  finding  of  the  court  is  not  excepted  to.  If  there  was  any  error 
therefore  it  was  wholly  immaterial.  We  see  no  reason  for  a  reversal  of  the 
decision  of  the  court  below,  and  we  can  see  no  harm  to  result  to  the  plaintiff, 
as  the  defendants  claim  to  stand  ready  to  complete  the  contract.  The  order 
and  judgment  of  the  court  below  are  affirmed. 

Zanb,  C.  J.,  and  Henderson,  J.,  concur. 

(2  Ariz.  443) 

Heney  t?.  County  of  Pima. 

(Supreme  Court  of  Arizona,    April  2, 1888.) 

Counties— Liabilities— Tax  Deeds  to  Tbrkitort— Notary's  Fees. 

When  a  statute  makes  it  a  duty  of  the  collector  of  taxes  to  execute  deeds  of  lands 
struck  off  to  the  territory  at  tax  sales  conveying  same  to  the  territory  without 
charge,  the  services  of  a  notary  public  certifying  the  acknowledgment  of  such  deeds 
are  not  a  proper  charge  against  the  county. 

Appeal  from  district  court,  Pima  county;  Barnes,  Judge. 

G.  B.  Heney  sued  the  county  of  Pima  to  recover  notarial  fees  for  the  ac- 
knowledgment of  deeds.  Verdict  for  plaintiff.  Defendant  appeals.  For 
statement  of  facts,  see  case  reported  in  14  Pac.  Hep.  299. 

Haynes  &  Mitchell  and  F.  J.  Heney,  for  appellant.  Jeffords  <&  Franklin, 
for  appellee. 

Per  Curiam.  In  this  case  we  are  asked  to  review  the  decision  of  this  court 
in  case  of  same  title  reported  in  14  Pac.  Rep.  299.  We  see  no  good  reason  to 
change  the  views  there  expressed.  The  county  is  not  bound  by  law  to  pay 
these  fees;  and,  to  be  bound  by  contract,  must  assent  to  it.  The  board,  how- 
<)Yer,  have  power  to  deal  with  the  equities  of  the  case,  so  forcibly  urged  upon 
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<-  us,  and  it  rests  with  them  to  pay  for  these  services  as  they  see  At.    The  Judg- 
ment is  affirmed. 

Wbioht,  C.  J.,  and  Pobter  and  Barnes,  JJ.,  concur. 

(2  Idaho  [Hash.]  443)  ,  _ 

Innis  V.  Bolton  et  al. 
{Supreme  Court  of  Idaho,    March  6, 1888.) 
},,  Bleotions  Ain>  Votbrs—Qitalifioations— Territories— LBGisLATiyB  FowiBS. 

The  lefiTislative  assembly  of  a  territory,  having  authority  concurrent  with  con- 
erress,  may  legrislate  upon  the  subject  of  suffrage,  observing,  of  course,  the  con- 
stitutional limitations,  and  also  the  restrictions  Imposed  by  congress. 
t.  Same — Test  Oath — Constitutional  Law. 

The  act  of  the  legislative  assembly  of  the  territory  of  Idaho,  passed  at  its  thir- 
teenth session,  oreating  additional  disqualiflcations  for  voting,  and  prescribing  a 
test  oath  as  a  mode  of  ascertaining  the  qualifications  of  persons  oHermg  to  vote,  is 
not  in  violation  of  the  constitution  of  the  United  States. 
8.  Same— Right  or  Suffrage  in  Territories. 

The  right  of  suffrage  is  not  a  natural  right,  nor  an  tmqualified  personal  right,  but 
in  a  territory  Is  a  right  conferred  by  law,  which  may  be  abridged  or  withdrawn 
by  the  authority  that  conferred  it,  subject  to  constitutional  limitations  and  restric- 
tions. 
{Syllabus  by  the  Court.) 

Appeal  from  district  court,  Bear  Lake  county;  before  Justice  Hays. 

James  B.  Innis  brought  this  action  against  Robert  Bolton  and  Others, 
judges  of  election  for  Paris  election  precinct,  to  recover  damages  for  the  al- 
leged wrongful  deprivation  of  plaintiff's  elective  franchise.  From  a  judg- 
ment in  favor  of  defendants  for  costs,  plaintiff  appeals. 

Richard  Z,  Johnson,  for  appellant.    En^iyn  &  Stull,  for  respondents. 

Broderick,  J.  This  action  was  commenced  in  the  district  court  in  and  for 
Bear  Lake  county.  The  complaint  alleges  "that,  at  a  special  election  duly 
held  in  and  for  said  county  of  Bear  Lake,  on  the  20th  day  of  November,  1886, 
for  the  election  of  a  county  surveyor,  in  and  for  said  county,  said  defendants 
were  the  judges  of  election  for  Paris  election  precinct  in  said  county,  and  be- 
ing duly  uppointed  and  qualified  as  such  judges,  and  acting  as  such,  the  de- 
fendants had  the  polls  open  for  said  election  at  the  First  ward  school-house,  in 
said  Paris  precinct,  between  the  hours  of  8  o'clock  in  the  forenoon  and  7 
o'clock  in  the  evening  of  said  day.  That  this  plaintiff  then  was  a  male  inhab- 
itant of  said  county  and  territory,  over  the  age  of  21  years,  and  a  native-born 
citizen  of  the  United  States,  and  then  resided,  and,  for  the  space  of  more  than 
four  months  and  for  more  than  twenty  years  immediately  preceding  the  day 
of  said  election,  had  resided  continuously  in  saidterritoiy,  and  in  said  county 
of  Bear  Lake,  and  in  said  Paris  precinct.  That,  as  said  defendants  then  and 
there  well  knew,  this  plaintiff  was  not,  at  the  time  of  said  election,  under  guard- 
ianship, non  compos  mentis,  or  insane,  and  was  not  and  had  not  been  convicted 
of  treason,  felony,  or  bribery  in  this  territory,  or  in  any  other  state  or  territory 
in  the  Union,  or  elsewhere,  and  was  not  a  bigamist  or  polygamist,  and  did  not 
cohabit  with  more  than  one  woman.  That,  as  an  elector  of  said  county  and 
precinct,  this  plaintiff,  while  the  polls  were  then  and  there  open  for  the  recep- 
tion of  votes  as  aforesaid,  duly  offered  to  the  defendants,  judges  of  said 
election  as  aforesaid,  his  vote  or  ballot  for  the  election  of  said  county  sur- 
veyor for  said  county,  and  then  and  there  requested  defendants  to  receive  and 

^The  constitution  of  the  United  States  and  acts  of  congress,  so  far  as  applicable,  ar6 
the  ODly  limitations  ui)on  the  legislative  power  of  the  territories.  Territory  v.  Connell, 
(Ariz.)  16  Pac.  Rep.  209.  See,  also,  as  to  the  legislative  power  of  the  territories,  Year- 
ian  V.  Speirs,  (Utah,)  10  Pac.  Rep.  609 :  Woolf oik  v.  Woolman,  (Mont.)  9  Pao.  Reti.445: 
Ducheneau  v.  House,  (Utah,)  10  Pac.  Rep.  b38;  Stevenson  v.  Moody,  (Idaho,)  12  Pao. 
Rep.  903. 
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deposit  the  same.  That  this  plaintiff  being  thereupon  challenf;^  bj  an  elector 
entitled  to  vote  at  said  poll,  and  one  of  the  defendants  having  declared  to  this 
plaintiff  the  general  qualifications  of  an  elector,  this  plaintiff  then  and  there 
declared  himself  duly  qualified;  whereupon,  said  chsillenffe  not  being  with- 
drawn, this  plaintiff  offered  to  take,  and  requested  said  defendants  to  admin- 
ister to  plaintiff  the  following  oath:  *  I  do  solemnly  swear  that  I  am  a  male 
citizen  of  the  United  States,  over  the  age  of  twenty-one  years;  that  I  have 
actually  resided  in  this  territory  for  four  months  last  past,  and  in  this  county 
thirty  days;  that  I  am  not  a  bigamist  or  polygamist;  that  I  do  not  cohabit 
with  more  than  one  woman,  and  that  I  have  not  previously  voted  at  this  elec- 
tion. So  help  me  God.*  But  said  defendants  then  and  there  refused  to  admin- 
ister, or  permit  this  plaintiff  to  take  said  oath.  That  said  defendants,  and  each 
of  them,  not  regarding  their  duty  as  judges  of  said  election,  and  intending  to 
wrongfully  deprive  this  plaintiff  of  the  elective  franchise  at  said  election* 
wrongfully,  willfully,  and  maliciously  refused  to  receive  or  deposit  said  ballot, 
although  they,  and  each  of  them,  then  and  there  well  knew  that  plaintiff  was 
a  qualified  voter,  and  entitled  to  vote  at  said  election;  whereby  plaintiff  was 
deprived  of  his  vote  at  said  election,  to  his  damage  in  the  sum  often  thousand 
dollars.  Wherefore  plaintiff  demands  judgment  against  the  defendants  for 
the  sum  of  ten  thousand  dollars  and  his  costs  and  disbursements  in  this  action.** 
The  defendants  demurred  on  the  ground  that  it  appeared  on  the  face  thereof, 
that  the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  sustained,  plaintiff  declined  to  amend,  and  elected  to  stand 
upon  the  pleading.  The  court  thereupon  ordered  the  complaint  dismissed* 
and  judgment  was  rendered  in  favor  of  defendants  for  their  costs. 
The  plaintiff  duly  excepted  and  appealed  from  the  judgment." 
In  1885  the  legislative  assembly  of  the  territory  enacted  what  is  commonly 
known  as  the  '* Test  Oath  Statute. "  Section  16, 18th  Sess.  Laws,  106,  reads  as 
follows:  "If  any  person  offering  to  vote  shall  be  challenged  by  any  judge  or 
clerk  of  the  election,  or  any  other  person  entitled  to  vote  at  the  same  poll,  and 
Either  judge  shall  challenge  any  person  offering  to  vote  whom  he  shall  know 
or  suspect  not  to  be  qualified,  one  of  the  judges  shall  declare  to  the  person  so 
challenged  the  qualifications  of  an  elector.  If  such  person  shall  then  declare 
himself  duly  qualified,  and  the  challenge  be  not  withdrawn,  one  of  the  judges 
shall  then  tender  him  the  following  oath :  •  You  do  solemnly  swear  (or  affirm) 
that  you  are  a  male  citizen  of  the  IJnited  States,  over  the  age  of  twenty-one 
years;  that  you  have  actually  resided  in  this  territory  for  four  months  last 
past,  and  in  this  county  thirty  days;  that  you  are  not  a  bigamist  or  polyga- 
mist; that  you  are  not  a  member  of  any  order,  organization,  or  association 
which  teaches,  advises,  counsels,  or  encourages  its  members,  devotees,  or  any 
other  persons  to  commit  the  crime  of  bigamy  or  polygamy,  or  any  other  crime 
defined  by  law,  as  a  duty  arising  or  resulting  from  membership  in  such  order, 
organization,  or  association,  or  which  practices  bigamy  or  polygamy  or  plural 
or  celestial  marriage  as  a  doctrinal  rite  of  such  organization;  that  you  do  not 
either  publicly  or  privately,  or  in  any  manner  whatever,  teach,  advise,  coun- 
sel, or  encourage  any  person  to  commit  the  ciime  of  bigamy  or  polygamy,  or 
any  other  crime  defined  by  law  either  ais  a  religious  duty  or  otherwise;  that 
you  regard  the  constitution  of  the  United  States,  and  the  laws  thereof,  and  of 
this  territory  as  interpreted  by  the  courts,  as  the  supreme  law  of  the  land,  the 
teachings  of  any  order,  organization,  or  association  to  the  contrary  notwith- 
standing; and  that  you  have  not  previously  voted  at  this  election;  so  help  you 
God.*  "  It  is  contended  on  behalf  of  the  appellant  that  this  act  is  void — Fvrstt 
because  it  is  in  violation  of  the  first  amendment  to  the  constitution  of  the 
United  States;  and,  second,  because  it  is  in  conflict  with  the  act  of  congress 
of  March  22,  1882.  Congress  has  the  superior  power  to  legislate  for  the  ter- 
ritories upon  this  subject,  as  well  as  all  others;  but  its  policy  has  usually  been 
to  prescribe  the  qualification  of  electors  at  the  first  election  after  the  organi- 
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zation  of  a  territory,  and  thereafter  allow  the  legislative  assembly  of  the  ter- 
ritory, under  certain  restrictions  and  limitations,  to  regulate  and  fix  the  qual- 
ifications for  the  exercise  of  the  elective  franchise  at  all  subsequent  elections. 
Section  1860,  Eev.  St.  U.  S.,  was  in  force  at  the  time  the  territorial  statute 
was  enacted,  and  is  as  follows:  **  At  all  subsequent  elections,  however,  in  any 
territoiy  hereafter  organized  by  congress,  as  well  as  at  all  elections  in  terri- 
tories already  organized,  the  qualifications  of  voters,  and  of  holding  oflace, 
shall  be  such  as  may  be  prescribed  by  the  legislative  assembly  of  each  terri- 
tory; subject  nevertheless  to  the  following  restrictions  on  the  power  of  the 
legislature,  namely:  First.  The  right  of  suffrage  and  holding  office  shall  be 
exercised  only  by  citizens  of  the  United  States  above  the  age  of  twenty-one 
years,  and  by  those  above  that  age  who  have  declared  on  oath,  before  a  com- 
petent court  of  record,  their  intention  to  become  such,  and  have  taken  an  oath 
to  support  the  constitution  and  government  of  the  United  States.  Second. 
There  shall  be  no  denial  of  the  elective  franchise,  or  of  holding  oflSc**,  to  a  cit- 
izen on  account  of  race,  color,  or  previous  condition  of  servitude.  Third.  No 
oflScer,  soldier,  seaman,  mariner,  or  other  person  in  the  army  or  navy,  or  at- 
tached to  troops  In  the  service  of  the  United  States,  shall  be  allowed  to  vote 
in  any  territory  by  reason  of  being  or  service  therein,  unless  such  territory  is 
and  has  been  for  the  period  of  six  months  his  permanent  domicile. "  It  can- 
not be  doubted  for  a  moment  that  this  act  clearly  delegates  to  the  territories 
legislative  power  over  the  subject  of  suffrage,  subject  to  the  restrictions  enu- 
merated therein.  But  of  course,  like  all  other  grants  in  the  organic  act,  this 
was  subject  to  the  constitutional  limitations  upon  the  granting  power,  and  it 
is  equally  true,  as  contended,  that  by  the  grant  congress  did  not  and  could 
not  divest  itself  of  the  power  subject  to  the  same  restrictions.  The  act  quoted, 
except  the  last  two  subdivisions  thereof,  has  been  in  force  ever  since  the  or- 
ganization of  the  first  of  the  now  existing  territories,  and  during  all  this  time 
the  power  to  fix  the  qualifications  for  voting  and  holding  ofiice  has  been  a 
concurrent  power  of  congress  and  the  territorial  legislature;  the  power  of  the 
former  being  limited  by  the  federal  constitution,  and  the  power  of  the  latter 
being  limited  by  the  constitution  and  by  the  acts  of  congress.  March  22, 
1882,  congress,  in  the  exercise  of  its  power,  passed  an  act,  the  eighth  section 
of  which  is  alike  applicable  to  all  the  territories,  and  declares  as  follows: 
'*Sec.  8.  That  no  polygamist,  bigamist,  or  any  person  cohabiting  with  more 
than  one  woman,  and  no  woman  cohabiting  with  any  person  described  as 
aforesaid  in  this  section,  in  any  territory  or  other  place  over  which  the  United 
States  have  exclusive  jurisdiction,  shall  be  entitled  to  vote  at  any  election  held 
in  any  such  territory  or  other  place,  or  be  eligible  for  election  or  appointment 
to,  or  be  entitled  to  hold  any  office  or  place  of  public  trust,  honor,  or  emolu- 
ment in,  under,  or  for  any  such  territory  or  place,  or  under  the  United  States." 
Counsel  contends  that  by  this  act  congress  undertook  to  legislate  upon  the 
whole  subject  of  disfranchisements  growing  out  of  polygamy,  bigamy,  and 
unlawful  cohabitation,  and  thereby,  by  implication,  withrew  or  revoked  the 
former  grant  of  legislative  power  to  the  territories.  We  are  unable  to  find 
anything  in  the  act  itself  to  warrant  this  conclusion.  The  act  creates  addi- 
tional disqualifications,  and  it  is  to  that  extent,  we  think,  to  be  regarded  as 
an  amendment  to  the  organic  law.  Itepeal  by  implication  is  not  favored,  and 
we  cannot  believe  it  was  the  intention  of  congress  to  take  away  the  power 
over  this  subject  delegated  by  section  1860  of  the  Revised  Statutes,  but  think 
the  intention  was  only  to  engraft  or  place  another  limitation  upon  that  power. 
This  view  seems  more  in  consonance  with  the  policy  heretofore  pursued  by 
the  general  government  towards  the  territories.  It  is  true  that  the  congress 
has  the  paramount  right,  and  may  directly  legislate  for  the  go  vernment  of  any 
territory,  and  may  directly  repeal  or  abrogate  any  act  of  the  territorial  legis- 
lature. But  it  is  also  true  that  wheh  congress  confers  power  upon  the  legis- 
lative assembly  of  a  territory,  and,  in  pursuance  of  this  power,  laws  are  en* 
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acted  for  the  government  of  the  people  thereof,  such  enactments  must  be  re- 
spected and  upheld,  unless  clearly  in  conflict  with  some  higher  law. 

The  act  of  March  22,  1882,  disfranchises  bigamists,  polygamists,  and  those 
who  are  guilty  of  unlawful  cohabitation,  and  disqualifies  them  from  holding 
oflBce.  Section  2  of  our  statute  contains  substantially  the  same  provision,  as 
to  this  class  of  persons,  and  then  further  disqualifies  all  who  counsel,  advise, 
aid,  and  abet  in  the  commission  of  these  offenses.  Section  16  of  the  statute 
(hereinbefore  quoted)  establishes  the  mode  by  which  the  disqualifications  fixed 
by  the  former  section  and  by  the  act  of  congress  may  be  ascertained  and  de- 
termined. We  see  no  reason  why  the  legislature,  under  the  delegation  of 
power,  could  not  do  this,  and  therefore  conclude  the  power  was  concurrent, 
and,  so  far  as  this  question  is  concerned,  that  these  acts  may  stand  together. 
This  brings  us  to  the  consideration  of  a  more  important  question,  and  one 
w^hich  we  approach  with  a  full  appreciation  of  the  responsibility.  Is  this  ter- 
ritorial enactment  in  violation  of  the  provisions  of  the  federal  constitution 
which  guaranties  religious  freedom?  It  is  at  once  conceded  that  if  the  stat- 
ute prohibits  or  interferes  in  any  substantial  manner  with  the  free  exercise  of 
religion  then  it  is  void  and  of  no  effect.  The*  firat  amendment  to  the  consti- 
tution declares  that  "congress  shall  make  no  law  respecting  an  establishment 
of  religion,  or  prohibiting  the  free  exercise  thereof,"  and  in  another  place  that 
"no  religious  test  shall  ever  be  required  as  a  qualification  to  any  office  or  pub- 
lic trust  under  the  United  States."  These  provisions  are  limitations  upon 
the  power  of  congress,  but  it  is  readily  conceded  that  congress  could  not  con- 
fer any  authority  upon  a  subordinate  legislative  body  that  it  did  not  itself 
have  and  could  not  exercise.  Therefore  the  inquiry  will  be  confined  to  the 
one  question.  There  is  much  general  discussion  of' these  constitutional  in- 
hibitions found  in  the  books,  but  we  have  not  been  referred  to  any  authority, 
nor  do  we  know  of  any,  upon  the  precise  point  involved  in  the  case  at  bar. 
The  authors,  however,  agree  as  t6  the  object  and  purpose  of  the  amendment, 
as  well  as  to  the  causes  which  led  to  its  adoption.  "This  amendment,"  says 
Judge  Stoky,  "cut  off  the  means  of  religious  persecution,  (the  vice  and  pest 
of  former  ages,)  and  of  the  subversion  of  the  rights  of  conscience  in  matters 
of  religion,  which  had  been  trampled  upon,  almost  from  the  days  of  the  apos- 
tles to  the  present  age.  The  history  of  the  parent  country  had  afforded  the 
most  solemn  warnings  and  melancholy  instructions  on  this  head ;  and  even  Xew 
England,  the  land  of  persecuted  Puritans,  as  well  as  other  colonies  where  the 
Church  of  England  had  maintained  its  superiority,  would  furnish  out  a  chap- 
ter as  full  of  the  darkest  bigotry  and  intolerance  as  any  which  could  be  found 
to  disgrace  the  pages  of  foreign  annals."  Judge  Cooley,  in  his  valuable  work 
on  Constitutional  Limitations,  576,  says:  "Whatever,  therefore,  may  have 
been  their  individual  sentiments  upon  religious  questions,  or  upon  the  pro- 
priety of  the  state  assuming  supervision  and  control  of  religious  affairs,  un- 
der other  circumstances,  the  general  voice  has  been  that  persons  of  every  re- 
ligious persuasion  should  be  made  equal  before  the  law,  and  that  questions  of 
religious  belief  and  religious  worship  should  be  questions  betw^een  each  indi- 
vidual man  and  his  Maker.  Of  these  questions  human  tribunals,  so  long  as 
the  public  order  is  not  disturbed,  are  not  to  take  cognizance  except  as  the  in- 
dividual, by  his  voluntary  action  in  associating  himself  with  a  religious  or- 
ganization, may  have  conferred  upon  such  organization  a  jurisdiction  over 
him  in  ecclesiastical  matters."  Authorities  might  be  multiplied,  but  the  re- 
sult of  all  is  that  the  government  must  not  interfere  with  opinion,  but  may 
with  conduct.  Laws  are  made  for  the  government  of  actions,  and  when  the 
conduct  and  actions  are  criminal  it  is  no  excuse  to  say  that  these  things, 
though  forbidden  by  the  law,  are  done  in  the  name  of  religion.  In  Reynolds 
V.  V.  8.  98  U.  S.  166,  Mr.  Chief  Justice  Waite  said:  "So  here,  as  a  law  of  the 
organization  of  society  under  the  exclusive  dominion  of  the  United  States,  it 
is  provided  that  plural  marriages  shall  not  be  allowed.    Can  a  man  excuse 
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his  practices  to  the  contraiy  because  of  his  religious  belief?  To  permit  this 
would  make  the  professed  doctrines  of  religious  belief  superior  to  the  law  of 
the  land,  and  in  effect  to  permit  every  citizen  to  become  a  law  unto  himself. 
Governments  could  exist  only  in  name  under  such  circumstances." 

Perhaps  the  constitutional  provision  of  the  state  of  New  York,  on  this  sub- 
ject, is  as  sound  a  commentary  as  can  be  given  of  religious  fre«iom.  "The 
free  exercise  and  enjoyment  of  religious  profession  and  worship,  without  dis- 
crimination or  preference,  shall  forever  be  allowed  in  this  state  to  all  man- 
kind, and  no  person  shall  be  rendered  incompetent  to  be  a  witness  on  account 
of  his  opinions  on  matters  ot  religious  belief;  but  the  liberty  of  conscience 
hereby  secured  shall  not  be  so  construed  as  to  excuse  acts  of  licentiousness,  or 
justify  practices  inconsistent  with  the  peace  and  safety  of  the  state."  But 
counsel  for  appellant  stfenuously  argued  that  the  oath  here  prescribed  and  re- 
quired to  be  taken  does  in  effect  interfere  with  the  rights  of  conscience  in  relig- 
ious matters,  and  thereby  with  free  exercise  of  religion.  The  most  objec- 
tionable clause,  and  the  one  said  to  come  within  the  inhibition,  is  as  follows: 
"That  you  are  not  a  member  of  any  order,  organization,  or  association  which 
teaches,  advises,  counsels,  or  encourages  its  members,  devotees,  or  any  other 
persons  to  commit  the  crime  of  bigamy  or  polygamy,  or  any  other  crime  defined 
by  law,  as  a  duty  arising  or  resulting  from  membership  in  such  order,  orgaa- 
ization,  or  association,  or  which  practices  bigamy  or  polygamy,  or  plural  or 
celestial  marilage,  as  a  doctrinal  rite  of  such  organization."  This  clause  is 
undoubtedly  open  to  criticism,  but  the  intention  of  the  legislature  was  to  with- 
draw the  right  of  suffrage  from  persons  who  encourage,  aid,  and  abet  those 
who  are  endeavoring,  not  by  constitutional  methods,  but  against  all  law,  to 
overthrow  a  sound  public  policy  of  the  government,  and  one  that  has  existed 
from  its  foundation.  In  Murphy  v.  Ramsey^  114  U.  S.  43,  6  Sup.  Ct.  liep. 
747,  Mr.  Justice  Mathews,  in  construing  the  act  of  March  22,  1882,  and 
speaking  for  the  entire  court,  says:  "Disfranchisement  is  not  prescribed  as  a 
penalty  for  being  guilty  of  the  crime  and  offense  of  bigamy  or  polygamy;  for, 
as  has  been  said,  that  offense  consists  in  the  fact  of  unlawful  marriage,  and  a 
prosecution  against  the  offender  is  barred  by  the  lapse  of  three  years  by  sec- 
tion 1044  of  Revised  Statutes.  Continuing  to  live  in  that  state  afterwards 
is  not  an  offense,  although  cohabitation  with  more  than  one  woman  is.  But 
as  one  may  be  living  in  a  bigamous  or  polygamous  state,  without  cohabitation 
with  more  than  one  woman,  he  is  in  that  sense  a  bigamist  or  polygamist,  and 
yet  guilty  of  no  criminal  offense.  So  that,  in  respect  to  those disquaiitications 
of  a  voter  under  the  act  of  March  22,  1882,  the  objection  is  not  well  taken 
that  represents  the  inquiry  into  the  fact  by  the  officers  of  registration  as  an  un- 
lawful mode  of  prosecuting  for  crime." 

This  case  shows  clearly  that  the  test  is  not  whether  the  persons  excluded 
could  be  prosecuted  for  any  crime,  but  whether  the  facts  bring  the  parties 
within  the  scope  of  the  act.  The  decision  rests,  however,  upon  the  ground 
that  congress  may  take  from  the  people  of  a  territory  any  right  of  suffrage  it 
may  have  previously  conferred,  or  at  any  time  modify  or  abridge  it,  as  it  may 
deem  best.  It  should  be  observed,  however,  that  the  right  of  suffrage  is  not 
a  natural  right,  nor  an  unqualified  personal  right.  The  elementary  writers  do 
not  include  this  right  among  the  rights  of  property  or  persons.  2  Kent,  Gomm. 
587.  But,  as  applied  to  a  territory,  it  is  a  right  conferred  by  law,  and  may 
be  modified  or  withdrawn  by  the  authority  which  conferred  it,  without  in- 
flicting any  punishment  on  those  w*ho  are  disqualified.  Since  the  decision  of 
the  case  of  ifurphy  v.  Ramsey^  supra,  the  power  of  congress  over  this  sub- 
ject has  not  been  disputed,  and,  if  we  are  correct  in  the  conclusion  that  the 
power  of  the  territonal  legislature  is  concurrent,  we  see  no  reason  why  it  may 
not  impose  additional  disqualifications,  in  so  far  as  it  acts  within  the  scope  of 
the  authority  committed  to  it.  It  has  been  well  said  that  "every  government 
ought  to  contain,  in  itself,  the  means  of  its  own  preservation."    This,  in  our 
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judgment,  enunciates  the  principle  which  lies  at  the  foundation  of  this  whole 
question,  and  that  must  finally  determine  and  set  it  at  rest.  But  the  only 
question  for  us  to  determine  is  purely  a  question  of  power.  The  courts  are 
not  warranted,  nor  are  they  authorized,  to  abrogate  laws  merely  because  they 
may  be  deemed  unwise  or  impolitic.  These  are  questions  entirely  within  the 
cognizance  of  the  law-making  branch  of  the  government,  and  with  which  the 
courts  have  nothing  to  do.  A  statute  will  not  be  held  void  unless  its  invalidity 
is  clear.  If  unwise  laws  are  enacted  the  remedy  is  with  the  people,  who  must 
correct  such  legislation  through  the  exercise  of  their  political  power.  As  ap- 
plied to  this  case,  if  the  law  is  impolitic  or  unjust,  the  legislature  may  repeal 
it,  or  the  congress  may  abrogate  it. 

It  will  be  conceded  that  if  the  statute  is  valid,  as  the  plaintiff  did  not 
offer  to  negative  all  the  disqualifications  imposed,  his  vote  was  not  wrong- 
fully rejected.  Test  oaths  are  not  new  in  this  country.  They  have  been  pre- 
scribed at  different  times  in  our  history,  and  were  justified  by  some  real  or 
supposed  public  danger  or  public  necessity.  But  our  attention  has  not  been 
called  to  any  similar  to  the  one  before  us.  The  nearest  approach  to  it  is  the 
one  prescribed  by  the  registration  officers  of  Utah,  which  will  be  found  in  the 
statement  of  the  case  of  Murphy  v.  Ramsey^  supra,  19.  In  that  case  the  same 
objection  was  raised  to  the  validity  of  the  rule  that  is  here  insisted  upon;  but 
in  that  case  the  court  held  that  the  oath  required  was  a  proper  mode  of  ascer- 
taining the  disqualifications  imposed  by  the  law,  and  that  it  did  not  interfere 
with  the  free  exercise  of  religion.  So  we  conclude  in  this  case.  If  we  are 
wrong  in  this,  we  congratulate  ourselves  that  there  is  a  court  above  us  for  the 
final  adjudication  of  such  questions,  where  our  judgment  may  be  corrected. 
To  this  we  defer,  confident  that  none  will  more  cordially  concur  in  the  result. 

Judgment  affirmed. 

Hays,  0.  J.,  and  Buck,  J.,  concur. 

(38  Op.  678)  _  1  ^     . 

SCHNEIDES  9.  LeE  et  Ol. 

(Supreme  Court  of  Oregon,    February  29, 1888,) 

1.  Gabkibhicbnt— Profertt  Subject  to  Pbocbss— Frattdxtlent  Ck>NVETAN0B8. 

The  defendant  made  a  general  assignment  under  the  laws  of  Oregon,  and  his  wife, 
claiming  to  be  the  owner  of  a  half  interest  in  certain  chattels  in  his  possession,  to 
determine  the  ownership,  brought  suit  against  the  assignee,  and  was  found  to  be 
the  owner,  and,  the  property  having  been  sold  under  order  of  court,  half  of  the  pro- 
ceeds of  the  sale  were  directed  to  be  paid  to  her.  Held,  that  a  judgment  creditor 
of  defendant  could  not  attach  this  money  by  garnishee  proceedings  on  the  ground 
that  her  claim  as  owner  was  fraudulent. 

2.  SaI/BS — On  Condition— Rights  op  Assioneb  op  Vendee. 

A  sale  and  delivery  of  chattels  on  condition  that  the  title  shall  remain  in  the  ven- 
dor untU  the  goods  are  paid  for,  passes  no  title  to  the  vendee;  and  his  assignee  has 
no  claim  to  the  property  as  against  a  purchaser  of  the  vendor.^ 

Appeal  from  circuit  court,  Multnomah  county. 

In  proceedings  of  garnishment  in  an  action  by  plaintiff,  H.  Schneider, 
against  Theodore  Lee  and  F.  Marx,  defendants,  W.  M.  Gregory,  garnishee. 
Plaintiff  appeals. 

F.  r.  Drake,  for  appellant.  Chas^.  H.  Woodward,  for  respondents.  W,  H. 
Gregory,  for  himself. 

Thayer,  J.  The  appellant  herein  undertook  to  reach  certain  moneys  in 
the  hands  of  the  respondent  Gregory,  by  means  of  an  execution  issued  upon 
a  judgment  recovered  in  his  favor  and  against  tiie  said  Theodore  Lee  and  F. 
Marx,  which  money  ostensibly  belonged  to  Nellie  I.  Lee,  wife  of  said  Theo* 

1  Respecting  conditional  sales,  see  McComb  v.  Donald^s  Adm'r,  (Va.)  5  S.  B.  Rep.  — , 
and  note. 
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dore  Lee,  and  for  whom  said  Gregory  was  acting  as  attorney.  It  appears  that 
one  J.  M.  Leonard  formerly  owned  an  undivided  half  of  certain  furniture,  and 
that  on  the  1st  day  of  August,  1888,  he  made  a  contract  with  said  Theodore 
Lee,  formally  leasing  the  same  to  him.  Said  contract  was  in  writing,  and 
contained  also  a  stipulation  to  the  effect  that,  upon  the  payment  of  $4,000, — 
$2,000  of  it  in  hand,  and  the  remaining  $2,000  in  two  payments  of  81,000 
each,  payable,  respectively,  in  six  and  twelve  months  from  that  time,  with  in- 
terest,— the  property  should  belong  to  said  Lee.  It  also  appears  that  said 
Theodore  Lee  paid  said  $2,000  in  hand,  and  executed  to  said  Leonard  two 
negotiable  interest-bearing  promissory  notes  of  $1,000  each,  payable  in  six 
and  twelve  months,  respectively,  and  that  thereupon-  said  Leonard  delivered 
to  him  said  half  interest  in  said  furniture;  that  said  F.  Marx  was  at  the  same 
time  the  owner  of  the  other  half  interest  therein,  and  that  he  and  the  said  Lee 
were  partners  under  the  firm  name  of  Lee  &  Marks,  and  used  the  said  furni- 
ture in  their  partnership  business.  That  on  the  28th  day  of  July,  1884,  the 
said  Theodore  Lee  and  Nellie  1.  Lee  executed  to  one  John  Carson,  the  father 
of  Nellie  I.  Lee,  a  chattel  mortgage  upon  the  half  interest  in  the  furniture  de- 
livered to  the  said  Theodore;  that  on  the  29th  day  of  July,  1884,  the  appellant 
commenced  the  action  against  said  Lee  &  Marx,  in  which  the  said  judgment 
was  recovered,  and  upon  the  same  day  sued  out  a  writ  of  attachment,  and  had 
the  same  levied  upon  the  said  furniture;  that  on  the  31st  day  of  July,  1884, 
and  while  the  said  property  was  in  the  hands  of  the  sheriff  under  the  said  writ 
of  attachment,  the  said  Lee  &  Marx  made  a  general  assignment  of  their  prop- 
erty, under  the  insolvent  laws  of  the  state,  to  one  J.  Hass,  as  assignee,  which 
property  consisted  only  of  said  furniture ;  that  in  1884,  and  prior  to  the  maturity 
of  the  second  promissory  note  executed  by  the  said  Tlieodore  Lee  to  the  said 
J.  M.  Leonard,  which  was  due  August  1,  1884,  the  said  Leonard  sold  and  in- 
dorsed the  note  to  third  parties;  that  said  John  Carson,  on  the  31st  day  of 
July,  1884,  purchased  the  last  note  of  the  then  liolders,  and  that  said  Leonard, 
also  on  that  day,  in  consideration  thereof  and  $150,  paid  by  John  Carson  to 
Leonard  on  another  account  due  him  from  Lee,  at  the  request  of  said  Lee 
and  Carson,  sold  and  assigned  all  of  his  (Leonard's)  interest  in  the  furniture 
and  the  notes  and  written  contracts  before  mentioned  to  said  Nellie  I.  Lee; 
that  said  assignee,  Jacob  Hass,  claiming  that  the  title  to  said  property  had 
passed  to  Theodore  Lee  under  the  said  written  contract  to  him  from  Leonard, 
and  was  transferred  to  him  (Hass)  as  such  assignee,  by  virtue  of  the  said  as- 
signment to  him  from  Lee  &  Marx,  thereupon  the  said  Nellie  I.  Lee  brought 
a  suit  in  said  circuit  court  to  establish  her  title  to  the  said  property,  and  to 
have  partition  thereof  decreed;  that  such  proceedings  were  had  in  the  said  suit 
that  the  said  Nellie  I.  Lee  recovered  a  decree  therein  for  the  relief  claimed; 
which  decree  was  affirmed  on  appeal  to  this  court.  By  stipulation  of  the  par- 
ties, and  order  of  the  court,  the  whole  of  said  property  was  sold,  and  the  pro- 
ceeds thereof  were  paid  into  court  to  abide  the  result  of  said  suit,  and  one-half 
of  the  same  was  directed  by  the  decree  in  said  suit  to  be  paid  to  the  said  Nellie 
I.  Lee.  That  said  sale  having  been  made,  and  the  said  money  paid  into  court, 
the  clerk  thereof  paid  to  the  respondent  Mr.  Gregory,  as  attorney  for  Mrs.  Lee, 
$604.55,  the  one-half  of  such  proceeds,  in  pursuance  of  the  said  decree;  which 
is  the  money  the  appellant  attempted  to  reach  by  means  of  his  said  execution, 
in  tlie  hands  of  the  said  attorney  Grcjgory. 

From  these  facts  several  important  questions  arise  that  are  presented  for  our 
consideration;  the  first  one  of  which  is  the  nature  and  effect  of  the  trans- 
action between  Leonard  and  Theodore  Lee,  regarding  the  interest  of  the  former 
in  the  furniture. .  The  appellant's  counsel  contends  that  it  operated  as  a  com- 
plete transfer  of  Leonard's  title  to  the  furniture  to  Lee,  notwithstanding  the  con- 
ditions expressed  in  the  written  contract;  that  the  effect  of  the  said  conditions 
merely  reserved  in  the  former  a  right  in  the  nature  of  a  security  for  the  pay- 
ment of  a  debt.     The  transaction  belongs  to  a  class  of  contracts  under  which 
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the  rights  of  parties  thereto,  and  tlieir  privies,  have  been  frequently  adjudi- 
cated upon  by  the  courts,  and  different  conclusions  arrived  at.  It  has  been 
urged  with  much  reason  that  where  personal  property  is  sold  and  delivered, 
upon  condition  that  the  title  shall  remain  in  the  vendor  until  the  purchase 
price  is  f ally  paid  by  the  vendee,  that  a  purchaser  in  good  faith  from  the  ven- 
dee, without  notice  of  terms  of  the  contract  of  sale,  will  acquire  the  title  to 
the  property  unaffected  by  the  condition.  This  court,  however,  in  Manufact- 
uring Co,  v.  Qraham,  8  Or.  17,  and  in  Rosendorf  v.  Bakery  Id.  240,  held 
that  under  such  an  agreement  the  title  to  the  property  did  not  pass  to  the  ven- 
dee, and  that  a  sale  of  it  by  him  to  a  bona  fide  purchaser  conveyed  no  title; 
that  the  latter  at  most  took  only  a  right  by  implication  to  the  use  of  the  chat- 
tel, until  default  in  the  stipulated  payment.  These  decisions  were  in  con- 
sonance with  the  later  decisions  of  tlie  courts  of  the  state  of  New  York;  and 
yet  it  has  been  strongly  insist^^d  at  the  bar  that  the  court  should  not  adhere  to 
that  ruling.  But  more  recently  the  supreme  court  of  the  United  States  in 
Harkness  v.  Russell^  118  U.  S.  663,  7  Sup.  Ct.  Rep.  51,  has  decided  that  in 
the  absence  of  fraud,  an  agreement  for  a  conditional  sale  of  personal  property, 
accompanied  by  delivery,  was  good  and  valid,  as  well  against  third  persons 
as  against  the  parties  to  the  transaction.  The  facts  in  the  latter  case  were 
somewhat  analogous  to  those  in  the  one  under  consideration,  and  the  con- 
clusion of  the  court,  as  mentioned,  was  reached  after  a  review  of  a  large  num- 
ber of  authorities  upon  the  question.  In  view  of  the  decisions  of  this  court 
in  the  cases  referred  to,  and  of  the  fact  of  their  being  sustained  by  such  high 
authority  as  that  of  the  supreme  court  of  the  United  States,  we  would  hardly 
be  justified  in  making  any  different  ruling,  especially  when  we  consider  that 
it  is  a  fundamental  principal  that  a  purchaser  of  a  chattel  only  acquires  the 
interest  which  his  vendor  had  therein. 

The  next  question  presented  is  the  effect  of  the  assignment  upon  the  rights 
of  the  appellant  to  resort  to  the  property  in  order  to  satisfy  his  claim  against 
Lee  &  Marx  out  of  it.  The  appellant's  counsel  insist  virtually  that  when  a 
debtor  has  assigned  his  property  for  the  benefit  of  his  creditors,  under  the  in- 
solvent law  of  the  state  any  one  of  his  creditors  has  the  right  to  seize  the  prop- 
erty upon  execution  in  satisfaction  of  his  debt,  if  a  ttiird  party  interposes  a 
fraudulent  claim  to  it,  and  obtains  possession  of  it.  It  was  in  accordance  with 
such  alleged  right  the  attempt  was  made  to  levy  the  execution  upon  the  money 
in  the  hands  of  Mr.  Gregory.  Whether  such  right  exists  or  not,  the  court  does 
not  deem  it  necessary  to  dt'termine,  as  the  court  is  satisfied  that  the  question  of 
Nellie  I.  Lee's  claim  to  the  furniture  being  fraudulent,  especially  under  the 
circumstances  of  this  case,  cannot  be  tried  in  garnishee  proceedings;  that  said 
property  could  only  be  reached  by  a  suit  on  behalf  of  the  appellant  and  the 
other  creditors  willing  to  join  therein,  and  contribute  to  the  expense  thereof, 
— a  suit  in  the  nature  of  a  creditor's  bill.  The  furniture  had  been  adjudged, 
in  a  suit  between  parties  representing  the  legal  title,  to  belong  to  Nellie  I. 
Lee.  The  adjudication  was  conclusive  at  law  of  her  right  to  its  custody,  and 
the  appellant  had  no  apparent  right  to  have  it  applied  in  satisfaction  of  his 
judgment.  Nor  could  he  establish  such  right  without  delving  beneath  the 
proceedings  had,  and  showing  that  notwithstanding  them  an  equity  existed  in 
his  favor  entitling  him  to  have  such  application  made.  This  he  could  not  do 
under  proceedings  of  garnishment,  as  they  are  legal,  and  not  equitable  pro- 
ceedings. The  property,  viewed  from  a  legal  standpoint,  belongs  to  Nellie  I. 
Lee.  The  court  had  already  so  adjudged  in  a  suit  which  at  least  bound  the 
legal  title,  and  it  was  necessary  for  the  appellant  to  go  into  an  equitable  tri- 
bunal in  order  to  obtain  a  remedy,  if  lie  had  any.  He  should  have  commenced 
a  suit  in  which  all  persons  interested  in  the  matter  could  have  been  made 
parties,  and  have  had  their  rights  therein  determined.  The  case  was  not 
like  one  where  a  debtor  fraudulently  disposes  of  his  property  in  order  to  avoid 
the  payment  of  his  debts.     There  an  execution  may  be  levied  upon  the  prop- 
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erty  in  the  hands  of  the  vendee  by  garnishment,  as  provided  in  the  Civil  Code; 
for  the  debtor,  as  respects  the  creditor,  still  has  the  legal  title.  But  here  the 
l^gal  title  to  the  furniture,  if  in  Theodore  Lee,  was  transferred  to  Hass,  the 
assignee,  and  was  divested  out  of  him  aud  invested  in  Nellie  I.  Lee,  by  force 
of  the  decree  in  the  partition  suit.  ^ 

Other  questions  are  presented  by  the  said  facts,  but  it  is  unnecessary  to  con- 
sider them,  as  the  view  already  expressed  determines  the  case.  The  judgment 
appealed  from  must  be  affirmed. 


(10   Colo,    464) 

Jones  v.  Bank  of  Leadville. 
^Supreme  Court  of  Colorado.    November  36, 1887.) 

1.  CoBPORATiONs— Appointment  of  Receiveb— Ex  Parte  Pbooebdings. 

Neither  Code  Civil  Proc.  Colo.  §§  141, 142,  providing  for  the  appointment  of  a 
receiver  in  the  cases  therein  specified  "by  the  court  in  which  the  action  is  pend- 
ing; "  nor  Gen.  St.  Colo.  §  258,  providing  that,  when  suits  may  be  brought  against 
stockholders,  "courts  of  equity  shall  have  full  power,  on  good  cause  shown,  to  dis- 
solve ♦  ♦  ♦  the  corporation,  appoint  a  receiver  therefor,  ♦  ♦  ♦  ^  **— author- 
ize the  appointment  of  a  receiver  on  an  ex  parte  petition  of  an  insolvent  corporation 
asking  to  oe  dissolved,  there  being  no  action  pending. 

a.  Same— Insolvenot— Equitable  Lies  op  Creditors— Attachment. 

Under  the  Colorado  statutes  the  equitable  lien  of  creditors  of  an  insolvent  corpo- 
ration is  not  superior  to  an  attachment  lien  which  was  secured  before  the  jurisoic- 
tion  of  a  court  of  equity  had  been  properly  invoked  and  exerted. 

8.  Same— Equitable  Control  op  Assets. 

An  insolvent  corporation  cannot,  upon  its  own  motion,  authorize  a  court  of  equity 
to  assume  administration  of  its  assets. 

4.  Attaohmbijt— Validity— Bond— Failure  op  Clerk  to  Approve. 

Under  Code  Civil  Froc.  Colo.  §  121,  providing  that  no  writ  of  attachment  shall  be 
invalid  by  reason  of  any  informality  or  insufficiency  in  the  execution  of  the  attach- 
ment bond,  heldj  such  bond,  if  unapproved  by  the  clerk,  and  without  justification 
by  the  sureties,  makes  the  writ  voidable  only,  and  will  be  cured. 

Commissioners'  decision.    Error  to  district  couri;,  Liike  county. 

On  the  25th  day  of  July,  1883,  the  defendant  in  error  was,  and  bad  been, 
a  bank  doing  a  general  banking  business  in  the  city  of  Leadville,  and  on  that 
date  presented  to  the  Honorable  L.  M.  GtODDARd,  judge  of  the  Fifth  judicial 
district  of  Colorado,  its  petition  in  the  words  and  figures  following: 
"In  the  Matter  of  the  Application  of  the  Bunk  of  Leadville  to  the  Court  to 
Dissolve  its  Corporate  Existence,  Close  up  the  Business  Thereof,  and  for 
the  Appointment  of  a  Receiver. 

"To  the  Hon.  i.  if.  Ooddard,  Judge  of  the  District  Court:  The  petition 
of  the  Bank  of  Leadville  respectfully  shows  to  the  court  that  heretofore,  and 
on,  to- wit,  the  21st  day  of  August,  1878,  the  above-named  petitioner  became 
and  was  duly  incorporated  under  the  laws  of  the  state,  as  a  banking  corpora- 
tion; and  thereupon,  upon  the  filing  of  its  said  articles  in  the  proper  otfices, 
entered  upon  the  transaction  of  a  general  banking  business.  That  since  said 
time  your  petitioner  has  been  largely  engaged  in  said  business,  and  to-day  has 
upon  its  books,  as  due  to  depositors,  upwards  of  the  sum  of  two  hundred  thou- 
sand dollars.  That  said  petitioner  is  also  indebted  to  divers  and  sundry  parties 
in  large  amounts,  upon  divers  large  and  sundry  accounts,  in  the  sum  of  up- 
wards of  fifty  thousand  dollars;  schedule  of  which  several  indebtednesses  will 
be  hereafter  filed  in  court,  and  furnished  to  any  receiver  appointed  herein. 
That  in  the  transaction  of  such  banking  business  heavy  losses  have  been  sus- 
tained by  your  said  petitioner.  That  the  nominal  assets  of  the  bank  are  very 
large,  and  are  upwards  of  three  hundred  and  fifty  thousand  dollars;  but  of  said 
assets  a  large  proportion,  and  a  very  considerable  percentage,  is  of  no  present 
value,  and  quite  a  considerable  percentage  of  no  value  whatever,  if  collection 
is  to  be  forced.  That  a  large  percentage  of  the  assets,  and  all  the  capital  stock, 
of  said  bank,  has  been  lost  in  the  carrying  on  said  banking  operations,  and  tliat 
the  losses  have  been  so  great  that  the  said  bank  is  no  longer  able  to  carry  on 
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its  said  banking  business,  and  that  the  funds  of  said  bank  are  so  far  exhausted 
that  the  business  of  the  bank,  under  its  incorporatioD,  can  no  longer  be  car- 
ried on.  That  the  said  corporation  is  wholly  and  entirely  insolvent.  That 
your  petitioner  desires  to  wind  up  its  said  affairs,  close  its  business,  and  se- 
cure the  ratable  and  equitable  distribution  of  its  assets  among  its  creditors; 
to  retire  from  business,  surrender  its  franchise,  and  be  dissolved;  and  to  that 
end  seeks  the  appointment  of  a  receiver.  Wherefore  your  petitioner  prays 
that  by  decree  of  this  court,  duly  entered,  the  said  corporation,  the  Bank  of 
Leadville,  may  be  dissolved;  that  its  business  and  affairs  may,  under  the  di- 
rection of  this  court,  be  duly  closed  and  wound  up;  and  that  to  that  end  a  re- 
ceiver of  its  affairs  may  by  the  court  be  duly  appointed;  and  for  such  other 
relief  as  to  the  court  may  seem  meet.     And  your  petitioner  will  ever  pray. 

"J.  B.  BissELL,  Attorney  for  Petitioner." 
— Which  was  sworn  by  George  R.  Fisher  at  follows: 

'' State  of  Colorado,  Lake  County — 88,:  I,  George  R.  Fisher,  being  duly 
sworn,  on  oath  says  that  I  am  the  cashier  and  principal  stockholder  of  the 
petitioner;  that  I  have  read  said  petition,  and  know  its  contents;  and  that  the 
same  is  true  of  my  own  knowledge.  Geo.  B.  Fisher.'' 

On  the  same  day  the  said  judge  made  the  following  order: 
"In  the  Matter  of  the  Application  of  the  Bank  of  Leadville  for  a 

Receiver,  etc. 

"Upon  the  reading  and  filing  of  the  verified  petition  of  said  corporation, 
and  upon  the  application  of  counsel  for  said  corporation,  it  is  ordered  that 
George  W.  Trimble  be.  and  he  is  hereby,  appointed  receiver  of  all  the  estate, 
effects,  and  property,  botli  real  and  personal,  of  the  said  Bank  of  Leadville, 
of  every  shape,  form,  and  description,  and  wheresoever  situate,  with  full 
power  and  authority  to  sue  for,  collect,  and  receive  any  and  all  sum  or  sums 
due  to  the  said  bank,  and  to  collect  and  reduce  to  cash  all  the  estate  and  assets 
of  said  bank,  and,  in  so  far  as  the  same  may  be  sufficient,  to  pay  off,  liquidate, 
and  discharge  the  obligations  of  said  corporation.  That  said  receiver  is  ap- 
pointed upon  his  executing  and  filing  with  the  clerk  of  the  court  a  bond  in 
the  penalty  of  fifty  thousand  dollars,  with  two  or  more  sureties  each  qualify- 
ing in  such  sum  that  the  total  shall  be  double  the  above  amount;  such  sure- 
ties to  be  approved  by  the  clerk  according  to  the  statutes,  and  according  to 
the  practice  of  this  court. 

''Done  at  Chambers  at  Leadville,  July  25, 1883. 

"L.  M.  GoDDARD,  Judge  Fifth  Judicial  District." 

On  the  3d  day  of  November  following,  Jones,  plaintiff  in  error,  filed  his  com- 
plaint against  the  said  bank,  claiming  ;$44,222.98  as  due  him  from  said  bank; 
and  on  the  27th  day  of  the  same  month  caused  summons  to  issue  upon  his  com- 
plaint, which  was  served  on  the  same  day  upon  George  R.  Fisher,  as  cashier, 
secretary,  and  stockholder  of  said  bank.  On  the  same  27th  day  of  November, 
Jones  made  and  filed  his  allidavit  in  attachment,  and  on  the  same  day  filed 
his  attachment  bond  in  the  penal  sum  of  $90,000,  executed  by  himself  and  10 
sureties,  which  is  in  the  following  form: 

"Whereas,  the  above-named  plaintiff  has  commenced,  or  is  about  to  com- 
mence, an  action  in  the  district  court  of  the  Fifth  judicial  district  of  the  state 
of  Colorado,  in  and  for  the  said  county  of  Lake,  against  the  above-named  de- 
fendant, upon  a  contract  for  the  direct  payment  of  money,  claiming  that  there 
is  due  to  the  said  plaintiff  from  said  defendant  the  sum  of  forty-four  thousand 
two  hundred  and  twenty-two  and  98-100  dollars,  lawful  money  of  the  United 
States,  besides  interest,  and  said  plaintiff  is  about  to  apply  for  an  attachment 
against  the  property  of  said  defendant  as  security  for  the  satisfaction  of  any 
judgment  that  may  be  recovered  therein:  Now,  therefore,  we  ipe  undersigned, 
residents  of  the  state  of  Colorado,  in  consideration  of  the  premises  and  of  the 
issuing  of  said  attachment,  do  jointly  and  severally  undertake  in  the  sum  of 
ninety  thousand  dollars,  and  promise  to  the  effect  that,  if  the  defendant  re- 
v.l7P.no.i— 18 
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covers  judgment  in  said  action,  or  if  the  said  court  shall  finally  decide  that 
the  said  plaintiff  was  not  entitled  to  an  attachment,  the  said  plaintiff  will  pay 
all  costs  that  may  be  awarded  to  the  said  defendant,  the  Bank  of  Leadville, 
and  all  damages,  w^hich  it  may  sustain  by  reason  of  the  wrongful  suing  out 
of  the  said  attachment,  not  exceeding  the  sum  of  ninety  thousand  dollars. 
''Dated  this  26th  day  of  November,  1883. 

Nelson  Hallack. 


"C.  A.  JONJES. 

[JSeal." 

"F.  N.  PlEUCE. 

[Seal.' 

"C.F.Daly. 

[Seal. 

"X.  P.  Seeley. 

'Seal. 

"I.  W.  Chatfield. 

'Seal. 

"L.  li.  Tucker. 

'Seal." 

Conrad  Hanson. 
Chas.  B.  Wing. 
Robert  B.  Estey. 
Geo.  H.  Taylor. 


Seal. 
Seal. 
Seal. 
Seal. 
Seal. 


There  seems  to  have  been  no  justification  by  the  sureties,  or  any  of  them, 
nor  any  indorsement  on  said  bond  expressive  of  the  clerk's  approval  thereof. 
The  writ  of  attachment  was  issued  on  November  27th,  and  was  served  the 
next  day  by  delivering  copies  thereof  to  George  R.  Fisher,  as  cashier,  on 
George  W.  Trimble,^as  receiver,  and  S.  J.  Warfleld,  as  a  stockholder.  Under 
the  writ  of  attachment,  divers  persons  were  garnished  as  debtors  of  the  said 
bank,  and  certain  property  was  levied  upon  as  the  property  of  the  defendant. 
On  the  28th  day  of  November,  George  W.  Trimble,  as  assignee  and  receiver 
of  said  bank,  filed  his  motion  to  dissolve  the  attach ment,|  and  discharge  the 
garnishees  thereunder,  arid  release  the  property  levied  iipon,  for  the  follow- 
ing reasons:  "Comes  now  George  W.  Trimble,  assignee  and  receiver  of  the 
said  defendant,  and  named' and  proceeded  against  by  the  plaintiff,  as  garnishee 
of  said  plaintiff,  and  as  having  in  his  possession  property  and  assets  belong- 
ing to  said  defendant,  by  Thomas  &Lylesand  J.  B.  Bissell,  his  attorneys,  ap- 
pearing specially  for  the  purposes  of  this  motion,  and  moves  that  he  be  dis- 
charged as  garnishee,  and  as  attachment  debtor,  and  in  all  other  respects  and 
positions,  and  that  all  property  levied  on  in  his  possession,  or  standing  in  his 
name,  be  relieved  and  discharged  of  such  levy,  and  that  the  return  of  the 
sheriff  as  to  such  levy  be  wholly  quashed,  and  held  for  naught;  and  for  reason 
of  said  motion  the  following  is  alleged:  First,  The  bond  or  undertaking,  with 
the  sureties  thereon,  has  never  been  approved  by  the  clerk  of  this  court. 
Second.  The  sureties  on  said  undertaking  have  never  qualified  as  required  by 
section  414  of  the  Code.  Third.  The  said  Trimble  is,  and  since  the  25th  day 
of  July,  A.  D.  1883,  hiis  been,  the  assignee  of  the  Bank  of  Leadville  afore- 
said, and  in  charge  of  its  property  and  effects,  real  and  personal.  Fourth. 
The  said  Trimble  has  since  the  26th  day  of  July,  A.  D.  1883,  been  the  receiver 
of  the  said  Bank  of  Leadville,  and,  as  such,  has  been  in  possession,  and  has 
been  and  is  entitled  to  the  charge  and  custody,  of  the  property,  effects,  and  as- 
sets, real  and  personal,  of  the  said  Bank  of  Leadville.  Fifth.  The  said  prop- 
erty and  effects,  being  so  as  aforesaid  in  the  custody  of  the  said  Trimble,  are 
not  subject  to  levy  by  writ  of  attachment  or  by  execution.  And,  in  support 
of  the  third  and  fourth  reasons  assigned  as  hereinbefore,  the  atlidavit  of  the 
said  Trimble  herewith  filed  is  referred  to. 

"By  J.  B.  Bissell, 
"Thomas  &  Lyles, 
"Attorneys  for  G,  W.  Trimble,  Specially  Appearing." 

This  motion  was  supported  by  the  affidavit  of  said  Trimble,  which  was  in 
the  words  and  figures  following: 

** Charles  A.  Jones,  Plaintiff,  vs.  T?ie  Bank  of  Leadville,  Dtfendant. 

"George  W.  Trimble,  first  duly  sworn  on  oath,  deposes  and  says  that  he  is 
the  assignee  of  the  Bank  of  Leadville,  by  virtue  of  a  deed  of  assignment  made 

and  executed  by  the  said  Bank  of  Leadville  on  the  25th  day  of ,  A.  D. 

1883;  said  deed* of  assignment  being  made  by  George  R.  Fisher,  the  cashier 
of  said  bank,  pursuant  to  instructions  of  the  board  of  directors  to  that  end,  at 
a  meeting  by  them  held  for  that  purpose.    That  said  deed  of  assignment  trans- 
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f erred  to  this  affiani;,  in  trust  for  the  benefit  of  the  creditors  of  said  Bank  of 
LeadvUle,  all  and  singular  its  property,  real  and  personal,  and  was  duly  re- 
corded in  the  office  of  the  recorder  of  deeds  of  said  county  on  the  26th  day  of 
July,  1883,  in  Book  103,  page  189,  of  the  records  of  said  county.  This  affiant 
further  alleges  that  on,  to- wit.  the  26th  day  of  July,  1883,  he  was  by  the  Hon. 
L.  M.  GoDDARD,  judge  of  the  district  court,  appointed  receiver  of  all  the 
estate,  effects,  and  property,  botli  real  and  personal,  of  the  said  Bank  of  Lead- 
ville,  of  every  description,  wherever  situate,  and  with  full  power  and  authority 
to  collect  or  receive  any  and  all  sums  due  the  said  bank,  and  to  collect  and 
reduce  to  cash  all  the  estate  and  assets  of  the  said  bank,  and,  in  so  far  as  the 
same  might  be  sufficient,  to  pay  off,  liquidate,  and  discharge  the  indebtedness 
of  the  said  Bank  of  Leadville.  And  this  affiant  further  alleges  that  he  did 
file  the  bond  required  by  the  order  of  said  court,  and  according  to  the  statutes 
of  the  state  of  Colorado  in  that  behalf  provided,  and  did  immediately,  and  on, 
to- wit,  the  26th  day  of  July,  A.  D.  1883,  as  such  assignee  and  receiver  of  said 
Bank  of  Leadville,  take  full  and  complete  possession  of  all  and  singular  the 
property,  real  and  personal,  of  the  said  bank,  into  his  custody  and  possession, 
and  the  same  has  so  remained,  in  accordance  with  the  limit  expressed  in  the 
said  deed  of  assignment,  and  the  said  appointment  of  himself  as  receiver,  and 
for  the  purpose  of  both;  that  on,  to-wit,  the  28th  day  of  November,  A.  D. 
1883,  the  annexed  copy  of  a  writ  of  attachment  and  copy  of  the  writ  of  gar- 
nishment were  served  upon  him  by  the  sheriff  of  Lake  county,  both  entitled 
in  this  cause,  and  marked  'Exhibits  A'  and  *B,'  respectively;  and  that  the 
said  sheriff,  in  virtue  of  the  same,  has  levied  upon  the  real  estate  in  the  cus- 
tody of  this  affiant,  and  the  title  to  which  is,  by  virtue  of  said  assignment  and 
receivership,  in  this  affiant,  and  is  ordered  by  the  plaintiff  and  his  attorneys 
to  take  possession  of  all  and  singular  the  personalty  in  the  custody  of  this  af- 
fiant, as  such  receiver  and  assignee,  and  contrary  to  the  terras  of  said  deed  of 
assignment  and  the  said  receivership.  That  this  affiant's  possession  of  said 
property,  and  all  and  singular  thereof,  was  long  prior  to  the  beginning  of 
this  suit,  and  to  the  making  of  said  \e\y;  and  that,  unless  the  said  plaintiff  is 
restrained  from  making  further  levies  upon  said  property,  this  affiant  will  be 
harassed,  and  put  to  trouble  and  expense,  and  his  possession  of  said  property 
seriously  interfered  with,  to  the  detriment  and  disadvantage  of  the  creditors 
.  of  said  Bank  of  Leadville,  by  means  whereof  the  fund  out  of  which  their 
claims  against  the  bank  are  to  be  satisfied,  in  whole  ox  in  part,  will  be  mate- 
rially diminished  and  reduced.  And  affiant  further  states  that  the  said  C.  A. 
Jones  is  not,  and  has  not  been,  a  judgment  creditor  of  the  said  Bank  of 
Leadville,  either  by  virtue  of  any  claim  directly  due  him  from  said  bank, 
or  by  virtue  of  any  claim  which  he  holds  as  assignee  or  otherwise. 

[Signed]  "Geo.  W    Trimble. 

"Subscribed  and  sworn  to  before  me  this  26th  day  of  November,  A.  D.  1883. 

"Charles  A.  Hinckley,  Notary  Public,  Lake  County,  Colo." 

On  the  16th  day  of  February,  1884,  this  motion  was  sustained  by  the  court, 
the  attachment  quashed,  the  garnishees  discharged,  and  the  property  levied 
upon  released;  to  which  ruling  Jones  excepted;  and  afterwards,  and  on  the 
same  day,  judgment  was  given  for  plaintiff  against  the  defendant  bank  for 
$45,242.50.  Plaintiff  sued  out  a  writ  of  error  to  review  the  judgment  of  the 
district  court  in  dissolving  the  attachment. 

Taylor  it-  Buckford,  for  plaintiff  in  error.  J.  B>  Bisaell  and  C.  8.  Thomas, 
for  defendant  in  error. 

Macon,  C,  {aftei'  stating  the  facts  as  above,)  Of  the  eleven  a.ssignments 
of  en'or,  four  challenge  the  judgment  of  the  district  court  in  dissolving  the 
attachment,  a"nd  seven  the  validity  of  the  appointment  of  the  receiver.  Pkiin- 
tiff  in  error  contends  that  such  appointment  was  void,  and  no  control  over  the 
property  of  defendant  ever  vested  in  the  receiver,  and  that  the  court,  in  its 
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action  on  the  motion  to  dissolve  the  attachment,  went  solely  upon  the  ground 
that  George  W.  Trimble  was  a  legal  receiver,  and  that  through  him  the  prop- 
erty of  the  defendant  bank  was  in  custodia  legis;  while  defendant  in  error 
as  strenuously  claims  that  the  writ  of  attachment  was  void  for  want  of  suffi- 
cient and  formal  bond,  and  be.cause  the  sureties  therein  did  not  justify,  and 
the  cleric  did  not  approve  the  bond ;  and  also  that  the  appointment  of  the  re- 
ceiver was  legal  and  Viilid,  and  he  was  entitled  to  the  possession  of  all  prop- 
erty of  the  bank,  and  the  issuance  of  the  attachment  was  a  contempt  of  court, 
and  void.  Whether  the  attachment,  because  of  the  irregularities  insisted 
upon  by  defendant  in  error,  was  or  was  not  voidable  upon  motion  of  the  de- 
fendant, may  be  passed  for  the  present,  to  inquire  whether  Trimble,  in  his 
assumed  character  of  receiver,  could  be  heard  to  object  to  the  validity  of  the 
writ  and  bond;  for,  if  he  could  not,  it  was  error  to  dissolve  the  attachment  on 
his  motion.  If  he  was  not  a  legal  receiver,  then  he  v/as  a  mere  stranger  to 
the  suit,  and  had  no  standing  in  court. 

This  brings  us  to  the  examination  of  the  propriety  and  legality  of  his  ap- 
pointment as  receiver;  and  requires  a  construction  of  the  provisions  of  sub- 
divisions 1  and  3,  §  141,  and  of  section  142,  Code  Civil  Proc.  Subdivision  1 
provides  that  a  receiver  may  be  appointed,  "before  judgment,  provisionally 
on  application  of  either  party,  when  he  establishes  9,  prima  facie  right  to  the 
property,  or  to  an  interest  in  the  property,  which  is  the  subject  of  the  action, 
and  which  is  in  possession  of  an  adverse  party,  and  the  property,  or  its  rents 
and  profits,  are  in  danger  of  being  lost,  or  materially  injured  or  impaired." 
iSubdi vision  3,  that  a  receiver  may  be  appointed  "in  such  other  cases  as  are 
in  accordance  with  the  practice  of  courts  of  equity  jurisdiction."  Section  142 
provides  that  "the  application  for  the  appointment  of  a  receiver  shall  be  made 
by  filing  a  petition,  at  any  time,  in  the  action  in  which  a  receiver  is  desired, 
setting  forth  the  facts  upon  which  the  application  is  based;  which  petition 
shall  be  verified  as  complaints  are  required  to  be  by  this  act.  And  the  party 
opposing  the  appointment  of  a  receiver  shall  do  so  by  filing  an  answer  to  the 
petition,  verified  as  answers  to  complaints  are  required  to  be  by  this  act."  If 
these  provisions  are  anything  more  than  a  codification  of  the  law  and  prac- 
tice governing  the  appointment  of  receivers  before  this  enaciment,  it  is  diffi- 
cult to  perceive  where  the  difference  lies;  and,  to  determine  to  what  facts  the 
court  will  apply  this  statute,  we  are  compelled  to  look  to  the  practice  and  law 
as  it  was  heretofore.  Hitherto  it  has  been  the  universally  accepted  opinion 
that  courts  have  no  jurisdiction  to  appoint  a  receiver,  except  in  a  suit  pending 
in  which  the  receiver  is  desired,  unless  in  Ccises  of  idiots,  lunatics,  or  infants, 
which  as  Lord  Harwicke  says  in  Ex  parte  Whitfield^  2  Atk.  315,  is  "a  par- 
ticular jurisdiction."  The  doctrine  is  applied  in  Baker  v.  Backus,  32  111,  95; 
Davis  v.  Flagstaff,  2  Utah,  92;  Hardy  v.  McClellan,  53  Miss.  507;  Hugh  v. 
McRae  Co,,  Chase,  466;  French  Bank  Case,  53  Cal.  550;  Kimball  v.  Qoodburn, 
32  Mich.  10;  People  v.  Jones,  33  Mich.  303;  and  High,  Eec.  §  17,  and  cases 
cited  in  note.  Our  statute  certainly  contemplates  the  same  thing.  Its  plain 
intent  is  that  there  shall  be  a  controversy  between  two  or  more  adverse  par- 
ties in  court,  involving  some  conflicting  and  hostile  claims  to  property  that 
is,  at  least  in  part,  the  subject-matter  of  the  litigation.  It  is  evident  that,  in 
the  mind  of  the  legislature,  it  was  necessary  to  this  jurisdiction  that  there 
should  be  some  party  in  all  these  proceedings  who  was  adverse  to  the  defend- 
ant, and  whose  rights  to  certain  property  were  to  be  protected  and  adju- 
dicated. It  is  impossible,  by  any  process  of  reasoning,  to  construe  the  statute 
so  as  to  make  it  apply  to  any  case  in  which  an  action,  in  the  ordinary  defini- 
tion of  the  term,  is  not  pending.  To  hold  that  courts  of  equity  can  entertain 
jurisdiction  to  appoint  a  receiver  of  property,  as  the  substantive  ground  and 
ultimate  object  and  purpose  of  the  suit,  on  the  petition  of  the^owner  of  the 
property  to  be  controlled  and  protected,  would  be  to  make  them  the  adminis- 
trators of  every  estate  where  the  owners  thereof  were  incapable  or  unwilling 
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to  administer  them  themselves.  When  Trimble  was  named  bj  the  court  as 
receiver  of  defendant  in  error,  no  suit  was  pending  aguinst  the  bank;  no  one 
claimed  to  own  or  to  have  any  interest  in  the  specific  property  of  the  bank, 
except  the  bank  itself;  no  one  was  before  the  court  claiming  a  right  to  have 
the  Hssets  of  the  bank  protected  and  preserved,  until  he  could  establish  a  right 
thereto  adverse  to  that  claimed  by  the  bank.  So  far  as  is  disclosed  by  the 
record,  every  one  admitted  the  full  and  complete  ownership  of  all  the  prop- 
erty claimed  by  defendant  in  error  to  be  in  it.  But,  apparently  fearing  suits 
and  attaciiments,  defendant  asked  the  court  to  become  the  custodian  of  its 
effects  and  property;  in  fact,  its  assignee  for  creditors.  The  court  accepted 
the  trust  through  Trimble,  as  receiver.  This  it  could  not  do.  Such  juris- 
diction is  not  found  in  either  the  general  powera  of  a  court  of  equity,  or  in 
the  statute  referred  to.  If,  therefore,  there  is  no  other  warrant  for  this  action 
of  the  court,  the  appointment  of  Trimble  as  receiver  was  void,  and  he  had  no 
authority  in  the  premises,  and  no  right  to  be  heard  to  object  to  the  attachment 
proceedings  in  this  case. 

Defendant  in  error,  however,  claims  that  section  258  of  the  incorporation 
act  is  warrant  for  the  appointment  of  this  supposed  receiver.  This  section  is 
as  follows:  "If  any  corporation,  or  its  authorized  agent,  shall  do  any  act 
which  shall  subject  it  to  a  foi^feitureof  its  charter  or  corporate  powers,  or  shall 
allow  any  execution  or  decree  of  any  court  of  record  for  a  payment  of  money, 
after  demand  made  by  the  officer,  to  be  returned,  *  No  property  found,'  or  tp 
remain  unsatisfied  for  ten  days  after  such  demand,  or  shall  dissolve  or  cease 
doing  business,  leaving  debts  unpaid,  suits  in  equity  may  be  brought  against 
all  persons  who  were  stockholders  at  the  time,  or  liable  in  any  way  for  the 
debts  of  the  corporation,  by  joining  the  corporation  in  such  suit;  and  each 
stockholder  may  be  required  to  pay  such  debts  or  liabilities  to  the  extent  of 
the  unpaid  portion  of  his  stock;  and  courts  of  equity  shall  have  full  power,  on 
good  cause  shown,  to  dissolve  or  close  up  the  business  of  any  corporation,  to 
appoint  a  receiver  therefor,  who  shall  have  authority,  by  the  name  of  the  re- 
ceiver of  such  corporation,  (giving  the  name,)  to  sue  in  all  courts,  and  to  do 
all  things  necessary  to  closing  up  its  alfaii'S  as  commanded  by  the  decree  of 
the  £ourt."  We  are  unable  to  see  how  this  statute  can  be  made  to  authorize 
this  action.  In  it  is  found  an  extension  of  the  ordinary  jurisdiction  of  courts 
of  equity;  which  it  is  well  known  have  no  inherent  power  to  dissolve  corpo- 
rations, and  never  exercise  such  jurisdiction  unless  it  has  been  conferred  by 
statute.  The  first  part  of  the  section  provides  a  remedy  for  creditors,  and 
specifies  the  contingencies  upon  which  the  remedies  maybe  enforced;  then 
proceeds  to  give  the  jurisdiction  alluded  to.  But  this  enlarged  jurisdiction  to 
dissolve  corporations  is  to  be  exercised  only  for  "good  cause,"  and  upon  such 
dissolution  a  receiver  may  be  appointed,  if  there  is  any  good  cause  for  one. 
But  what  is  good  cause  lor  dissolving  a  corporation  ?  The  statute  is  silent  on 
this  subject,  and  we  must  go  to  some  other  source  of  information  for  an  an- 
swer to  this  inquiry.  We  do  not  find  in  our  statute  on  corporations  any  spe- 
cific grounds  enumerated  for  a  dissolution  of  a  corporation.  But  it  is  unnec- 
essary to  go  into  that  question  here,  for  the  district  court  did  not  dissolve,  nor 
attempt  to  dissolve,  the  defendant  corporation.  The  decree  leaves  the  exist- 
ence of  the  corporation  untouched  and  intact,  and  makes  the  appointment  of 
the  supposed  receiver  the  end  and  sole  purpose  of  its  decree.  The  position 
attempted  to  be  maintained  by  defendant  in  error,  that  the  appointment  of  a 
receiver  is,  ipso  facto  and  dejure,  a  dissolution  of  the  corporation,  is  utterly 
unsound.  The  appointment  of  a  receiver  does  not  dissolve  a  corporation,  in 
either  law  or  fact.  Taylor  v.  Insurance  Co.,  14  Allen.  353.  Nor  does  the 
mere  insolvency  of  a  corporation,  or  placing  it  in  insolvency,  under  statutes  for 
that  purpose,  dissolve  it.  Ang.  &  A.  Corp.  §  770;  Coburn  v.  Manufactring  Co., 
10  Gray,  243.  If  even  it  should  be  granted  that  the  appointment  of  a  receiver 
was  a  virtual  dissolution  of  the  corporation,  we  are  brought  back  to  the  orig- 
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inal  proposition, — that  such  appointment  must  be  made  in  a  suit  pending,  and» 
unless  so  made,  is  without  jurisdiction,  and  void.  The  case  is  not  affected 
by  the  fact  that  defendant  in  error  applied  to  the  court  for  a  decree  for  its  own 
dissolution.  It  is  seen  that  the  court  did  not  so  decree.  Nor  can  the  petition 
of  defendant  be  treated  as  a  surrender  of  its  franchises,  and  extinguishment 
of  its  corporate  existence;  because,  from  the  facts  as  shown  in  the  case,  no  one 
attempted  to  make  the  surrender  except  George  R.  Fisher,  in  his  official  ca- 
pacity in  the  company  as  cashier.  The  surrender  of  the  franchises  of  a  cor- 
poration is  not  an  official  act,  but  to  be  effectual  must  be  tlie  act  of  the  stock- 
holders as  such.  Ang.  &  A.  Corp.  §  772;  Smith  v.  Smith,  3  Desaus.  575. 
In  this  Ciose  it  is  said:  "Among  the  methods  by  which  corporations  may  be 
dissolved,  that  of  a  surrender  is  enumerated  in  the  law-books,  and,  doubtless, 
when  tlie  whole  body  of  tlie  corporation  choose  to  surrender  its  rights,  it  is  at 
liberty  to  do  so,  and  it  will  be  valid;  but  a  majority  must  concur  who  have  an 
interest  or  right;  and  officers  of  a  corporation  or  an  integral  portion  of  it,  as 
we  have  before  stated,  are  not  the  corporation.  They  have  no  right  to  make 
the  surrender,  and,  if  they  make  the  attempt  by  an  act  or  declarations,  it  is 
an  inefficient  act.  It  is  not  obligatory  on  the  corporation,  which  retains  its 
full  rights,  existence,  and  legal  character."  Tlie  same  doctrine  is  affirmed  in 
Railway  Co,  v.  Harris,  27  Miss.  517,  and  Kean  v.  Johnson,  9  N.  J.  Eq.  401.  It 
nowhere  appears  in  the  record  that  any  other  member  of  the  corporation  than 
Fisher  proposed  a  dissolution  of  this  corporation.  If,  however,  every  member 
of  the  defendant  company  had  joined  in  the  petition  to  the  district  judge  on 
this  case,  he  could  not  have  granted  the  prayer  thereof,  for  the  obvious  reason 
that  neither  has  the  chancellor  nor  a  court  of  equity  in  this  state  any  juris- 
diction to  accept  the  surrender  of  corporate  franchises,  and  administer  on  the 
estates  of  such  decedents.  Such  a  jurisdiction  would  leave  the  courts  of  the 
country  no  time  to  attend  to  the  other  business  for  which  they  are  created. 

If  there  was  any  defect  in  the  proceeding  for  the  writ  of  attachment,  such 
defect  made  the  writ  voidable  only,  and  the  order  of  the  court  should  have 
allowed  sucli  amendments  as  would  have  cured  the  defects.  The  bond  is,  in 
our  opinion,  sufficient,  and  the  failure  to  take  the  justification  of  the  sureties 
was  at  most  but  a  misprision  of  the  clerk,  which  by  rule  upon  him  could  have 
been  corrected.  We  do  not  think  the  omission  of  the  clerk  to  indorse  on 
the  bond  his  approval  was  fatal.    Civil  Code,  §  121. 

The  judgment  should  be  reversed,  and  the  cause  remanded,  with  directions 
to  proceed  in  the  case  according  to  law. 

Rising,  C,  concurs.    Stallcup,  C,  dissents. 

Per  Curiam.  For  the  reasons  assigned  in  the  opinion  of  Commissioner 
Maoon  the  judgment  is  reversed,  and  the  cause  remanded. 

ON  PETITION  FOR  REpEARING. 

(March  9, 1888.) 
Per  Curiam.  In  support  of  the  jurisdiction  of  the  district  court  to  appoint 
a  receiver  for  the  defendant  in  error,  it  is  earnestly  argued  that  in  the  opinion 
filed  the  court  mistook  both  the  facts  and  the  law.  One  of  the  errors  of  fact 
pointed  out  is  the  assumption  that  no  one  acted  for  the  corporation  in  the 
matter  of  the  application  for  a  receiver  "except  George  R.  Fisher,  in  his  offi- 
cial capacity  in  the  company  as  cashier;**  whereas  the  petition  filed  was  the 
petition  of  the  corporation,  being  only  verified  by  its  cashier.  Another  objec- 
tion is  that  the  opinion  assumes  a  final  decree  was  rendered  in  the  equity  pro- 
ceeding, which  did  not  dissolve,  or  attempt  to  dissolve,  the  corporation; 
whereas  no  final  decree  was  rendered  in  that  proceeding,  but  an  interlocutory 
or  provisional  order,  merely,  appointing  the  receiver,  so  far  as  disclosed  by 
the  record  before  this  court.    The  language  of  the  opinion  may  be  liable  to 
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criticism  in  the  instances  referred  to;  but  if  the  district  court  was  without* 
jurisdiction  to  either  appoint  a  receiver  for  the  bank,  upon  its  petition,  or  to 
dissolve  the  corporation,  and  ciose  up  its  affairs,  no  ground  exists  for  a  re- 
hearing. Conceding,  then,  as  we  tliink  the  opinion  jn  fact  does,  that  the  pe* 
tition  Sled  was  the  petition  of  the  corporation,  an  essential  prerequisite  to  the 
jurisdiction  of  tlie  court  or  judge  to  appoint  a  receiver  was  that  there  should 
be  an  action  pending.  We  think  this  prerequisite  was  lacking.  The  author- 
ities agree  that  the  general  jurisdiction  of  courts  of  equity  does  not  extend  to 
the  dissolution  of  corporations,  and  the  administration  of  their  affairs;  but 
that  such  powers,  where  they  exist,  are  statutory.  Accepting  this  as  the  cor- 
rect doctrine,  the  question  is,  do  our  own  statutes  sustain  the  jurisdiction  as- 
sumed in  the  present  instance?  The  corporation  act  (section  258,  Gen.  St.) 
confers  power  upon  the  state  courts  to  dissolve  or  close  up  the  affairs  of  cor- 
porations, to  appoint  receivers  for  them,  and  to  do  all  things  necessary  to  clos- 
ing up  their  affairs.  But  this  section,  construed  by  the  ordinary  rules  of  in- 
terpretation, indicates  plainly  that  an  adversary,  and  not  an  ex  partem  pro- 
ceeding was  contemplated  by  the  legislature  in  its  enactment.  The  only  other 
statutory  authority  for  the  appointment  of  a  receiver  is  found  in  section  144, 
Code  Civil  Proc,  which  authorizes  the  appointment  to  be  made,  in  the  cases 
specified  therein,  "by  the  court  in  which  the  action  is  pending,  or  by  a  judge 
thereof."  It  is  not  claimed  that  there  was  an  adversary  proceeding  in  the 
present  case,  but  it  is  claimed  that  there  was  an  action  pending  when  the  ap- 
pointment Wcis  made.  "The  vital  idea  of  an  action,"  says  Mr.  Bouvier,  "is 
a  proceeding  on  the  part  of  one  person,  as  actor,  against  anotiier,  for  the  in- 
fringement of  some  right  of  the  first,  before  a  court  of  justice,  in  the  manner 
prescribed  by  the  court  or  the  law."  We  think  this  definition  is  in  accord 
with  the  general  understanding  of  the  meaning  of  the  term,  and  that,  to  con- 
stitute an  action  in  court,  there  must  be  not  only  a  petitioner  or  complainant, 
but  a  respondent  or  defendant.  There  being  but  one  party  to  the  proceeding 
in  this  case,  it  follows  that  the  statutory  jurisdiction  could  not  be  invoked. 

Another  objection  to  the  jurisdiction  in  this  case,  mentioned  by  Commis- 
sioner Macon  in  his  opinion,  is  that  an  insolvent  party  cannot  come  into  a 
court  of  equity,  and  upon  his  own  motion  authorize  the  court  to  assume  the 
sidministration  of  his  estate.  An  attempt  has  been  made  to  answer  this  ob- 
jection in  the  petition  for  rehearing,  and  briefs  filed  in  support  thereof,  but, 
in  our  judgment,  without  success.  The  authorities  cited  are  not  directly  in 
point,  while  very  respectiible  authority  is  adverse  to  the  jurisdiction.  Says 
J  ustice  Campbell  in  Kimball  v.  Ooodburn,  32  Mich.  10  " It  was  also  claimed 
that  the  assets  were  in  the  hands  of  a  receiver  who  had  never  been  discharged. 
*  *  *  Tlie  evidence  of  confirmation  is  wanting.  But  the  order  appears 
to  have  been  made  in  a  proceeding  wherein  the  Bush  wick  Company  itself  ap- 
pears to  be  complainant;  and  we  are  aware  of  no  case  where  a  corporation, 
in  its  corporate  capacity  and  name,  can  apply  to  be  put  in  the  custody  of  a  re- 
ceiver." A  similar  application  to  the  one  made  in  the  present  case,  except  as 
to  parties,  was  presented  to  Cliief  Justice  Chase,  when  sitting  at  the  circuit 
in  South  Carolina  in  1869.  The  State  Bank  of  South  Carolina  filed  a  bill  set- 
ting up  that  it  was  insolvent;  that  certain  judgment  creditors,  who  were  made 
parties  to  the  bill,  were  about  to  procure  an  inequitable  preference  over  its 
other  creditors  by  means  of  executions  which  they  were  enforcing;  and  pray- 
ing an  injunction;  that  receivers  be  appointed,  etc.  Tlie  chief  justice  dis- 
missed the  bill,  saying,  among  other  things:  "The  court  Is  not  aware  of  any 
case  which  will  warrant  its  assuming  the  administration  of  the  estate  of  a 
debtor  simply  on  the  ground  of  insolvency.  *  *  *  A  creditor  in  a  proper 
case  might  come  into  a  court  of  equity  for  the  appointment  of  a  receiver,  but 
a  debtor  could  not.  This,  therefore,  is  not  such  a  case  as  calls  for  the  inter- 
position of  the  court,  and  the  prayer  of  the  bUl  cannot  be  granted."  Hugh  v. 
Mcliae,  Chase,  466. 
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The  further  pointis  made  in  the  petition  for  rehearing  that  the  motion  to 
dissolve  the  writ  of  attachment  sued  out  against  the  bank  by  plaintiff  in  error, 
and  levied  upon  the  property  in  possession  of  Trimble,  was  not  based  alone 
upon  the  receivership  of  Trimble,  but  upon  his  appointment  as  assignee  of 
the  bunk  as  well;  which  latter  right  to  the  custody  of  the  property  was  ig- 
nored in  the  opinion  filed.  While  the  above  statement  is  correct,  as  shown 
by  the  record,  it  does  not  appear  that  the  deed  of  assignment  was  introduced 
in  evidence  on  the  hearing  of  the  motion  to  dissolve  the  attacliment,  and  to 
discharge  the  bank  property.  This  claim  of  Trimble  to  the  possession  of  the 
property  was  treated,  therefore,  as  not  being  properly  before  the  court,  since 
the  court  was  not  able  to  judge  of  its  validity,  the  decxl  of  assignment  not  be- 
ing introduced  in  evidence.  The  point  decided  in  this  connection  was  that  the 
order  appointing  the  receiver  was  without  jurisdiction,  and  void. 

Another  doctrine  urged  in  the  original  arguments,  and  strongly  contended 
for  upon  the  application  for  rehearing,  is  that  the  assets  and  funds  of  an  in- 
solvent corporation  constitute  a  trust  fund  for  pro  rata  distribution  among 
all  its  creditors,  and  that  an  equitable  lien  thereon  exists  in  favor  of  all  the 
creditors  superior  to  any  liens  which  can  be  acquired  by  attachment  proceed- 
ings in  favor  of  individuals.  After  careful  examination  of  the  numerous  au- 
thorities cited  to  the  proposition,  including,  as  well,  the  provisions  of  our  own 
statute  bearing  upon  the  question,  we  are  unanimously  of  the  opinion  that 
no  such  superior  lien  exists  until  the  jurisdiction  of  a  court  of  equity  has  been 
properly  invoked  and  lawfully  exerted  for  the  protection  of  such  assets,  and 
the  administration  of  the  affairs  of  the  insolvent.  The  writ  of  the  plaintiff 
in  error  in  this  case  having  been  sued  out,  and  levied  upon  the  property  of 
the  bank,  before  the  equitable  jurisdiction  of  the  court  lawfully  attached 
thereto,  he  must  be  held  to  have  acquired  a  prior  and  superior  lien,  so  far  as 
the  judicial  proceedings  had  for  the  appointment  of  a  receiver  are  concerned. 
"Whether  Trimble  was  entitled  to  the  possession  of  the  property  by  virtue  of 
an  assignment  to  him  for  the  benefit  of  the  creditors  generally  is  not  decided. 

The  petition  for  rehearing  is  denied. 

(U  Colo.  97)  

Breene  t).  Merchants'  &  Mechanics'  Bank  et  aU 
{Supreme  Court  of  Colorado.    February  6, 1888.) 

1.  Corpoiiations—Insolvkncy-— Equitable  Likn  of  Creditors— Attachment. 

Under  St.  Ck)lo.,  creditors  of  insolvent  oorporationsf  as  those  of  other  insolvents,, 
have  no  equitable  lien  superior  to  an  attachment,  unless  a  court  of  equity  lawfully 
assumes  jurisdiction  before  such  attachment:  following  Jones  v.  Ba/nk.  ante^  272. 

2.  Attaohmbnt— Issuance  BEFORE  Appointment  of  Reoeiveb. 

a  receiver  was  appointed  after  attachment  issued,  and  before  an  amended  attach- 
ment affidavit  was  filed.  Held^  the  attachment  lien,  as  to  the  rights  of  the  receiver^ 
dates  from  the  issuing. 

3.  Same— Action  on  Instrument  in  Writiko— Certified  Check. 

In  action  on  a  certified  check,  with  payment  refused,  an  undenied  statement  in 
the  affidavit  that  "the  action  is  brought  upon  an  instrument  of  writing  overdue,  and 
for  the  direct  payment  of  money,  '^  shows  a  good  cause  of  attachment. 

4.  Error,  Writ  of— To  Final  Judgment— Beings  up  Order  Discharging  Attach- 

ment. 

A  writ  of  error  to  a  final  judgment  brings  up  for  review  an  order  made  discharg- 
ing an  attachment. 

Commissioners'  decision.    Error  to  district  court,  Lake  county. 

Attachment  issued  in  an  action  on  a  certified  check.  Attachment  was  dis- 
solved.   Judgment  entered  for  plaintiff  below,  plaintiff  in  error  here. 

Markham,  Patterson,  Thomas  &  Lyles,  J.  H,  Ewing,  and  Clinton  Reed,  for 
plaintiff  in  error.  J.  B,  Bissell,  /•  W.  Taylor ^  and  X.  S,  Dixon t  for  defend- 
ants in  error. 

De,  France,  C.  The  defendant  bank,  a  corporation,  engaged  in  the  bank- 
ing business  at  Leadviile,  suspended  payment,  and  closed  its  doors  to  the  pub- 
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lie,  on  the  afternoon  of  the  80th  day  of  January,  1884.  For  some  time  pre- 
vious thereto  it  haci  been,  and  was  then.  In  an  insolvent  condition,  indebted^ 
as  afterwards  appeared,  over  $200,000,  and  having  assets  sufficient  to  dis- 
charge only  about  one-third  of  its  indebtedness.  In  less  than  an  hour  after 
it  closed  its  doors,  the  plaintiff,  Breene,  the  holder  of  a  certified  check  on  said 
bank,  calling  for  $7,000,  then  overdue,  brought  suit  in  the  district  court  of 
Lake  county  to  recover  the  money  due  thereon,  and  procured  the  money  and 
property  of  said  bank  to  be  attached  as  security.  On  the  6th  of  February, 
1884,  the  stockholders  of  said  bank  instituted  a  suit  against  the  same  in  said 
court,  and  applied  for  the  appointment  of  a  receiver  therefor;  and  on  the  15th 
day  of  February  of  that  year  the  defendant,  Talbot,  was  appointed  receiver 
thereof.  As  such  receiver,  Talbot  was  afterwards  made  a  party  defendant  to 
this  action,  and,  on  the  5th  of  May  following,  filed  a  petition  therein,  to- 
gether with  an  affidavit  in  support  thereof,  representing,  among  other  things, 
his  appointment  and  qualification  as  such  receiver;  the  insolvency  of  said 
bank ;  that  a  number  of  the  creditors  of  said  bank,  besides  the  plaintiff,  Breene, 
representing  about  $75,000  of  the  indebtedness  of  said  bank,  had  commenced 
actions  against  the  bank  prior  to  his  appointment,  and  had  also  procured  the 
property  of  sajd  bank  to  be  attached  in  aid  thereof;  that  the  remaining  cred- 
itors had  taken  no  action  in  the  premises;  and  in  order  to  secure  the  property 
and  effects  of  said  bank,  or  the  proceeds  thereof,  for  the  benefit  of  all  the 
creditors,  to  be  distributed,  pari  passu,  among  them,  giving  to  none  a  prefer- 
ence over  the  others,  prayed  the  court  to  discharge  the  attachment  writ  herein, 
to  award  the  costs  of  said  att^ichment  against  the  plaintiff,  and  to  enjoin  the 
plaintiff  from  securing,  or  attempting  to  secure,  a  preference  in  any  manner 
over  the  other  creditors  as  to  the  payment  of  his  claim.  This  petition  was 
granted  as  prayed,  and  final  judgment  was  then  rendered  in  favor  of  the  plain- 
tiff for  the  amount  of  his  claim. 

The  only  error  assigned  relates  to  the  order  of  the  court  upon  said  petition. 
That  this  action  of  the  court  may  be  reviewed  by  this  court  on  writ  of  error, 
see  We?il€  v.  Kerbs,  6  Colo.  167.  The  proceeding  had  in  tlie  district  court 
is  somewhat  anomalous.  This  petition  cannot  be  considered  a  motion  to  dis- 
charge the  attachment,  on  the  ground  that  the  writ  was  improperly  issued; 
for  such  a  motion  must  be  based  upon  matter  '* appearing  upon  the  face  of  the 
papers  and  proceedings  in  the  action.*'  Code,  §  115.  It  may  more  properly 
be  considered  a  petition  of  intervention.  Code,  §  103.  But  whether  the  re- 
ceiver, who  was  already  a  party  defendant  to  the  action,  was  thus  entitled  to 
intervene,  we  need  not  stop  to  inquire,  as  no  objection  appears  to  have  been 
taken  to  the  petition.  The  objection  made  goes  to  the  order  of  the  coui-t 
thereon.  By  the  laws  of  this  state  corporations  may  sue  and  be  sued  the 
same  as  individuals.  But  it  is  contended  that  the  insolvency  of  a  corporation 
constitutes  an  exception  to  this  rule.  No  statutory  provision  has  been  re- 
ferred to  which  makes  such  exception,  and  we  have  no  knowledge  that  any 
such  provision  exists.  Insolvency  alone  does  not  prevent  a  corporation  from 
transacting  business.  In  Mor.  Priv.  Corp.  (2d  Ed.)  §  786,  it  is  said:  "The  in- 
solvency of  a  corporation  does  not,  per  se,  put  an  end  to  the  power  of  the  com- 
pany to  manage  its  assets,  or  fix  the  lien  of  creditors  upon  the  specific  prop- 
erty in  hand."  The  creditors  of  a  corporation  are  not  deprived  of  their  legal 
remedies  against  it,  by  reason  of  its  insolvency.  No  action  lies  against  a  cor- 
poration, as  such,  after  its  dissolution.  But  before  dissolution,  and  until 
some  action  is  taken  in  court,  which,  in  its  nature  and  effect,  may  operate  to 
restrain  or  defeat  the  right  so  to  do,  creditors  of  a  corporation  are  at  liberty, 
and  have  the  right,  to  pursue  the  remedies  provided  by  law  for  the  collection 
of  demands  justly  due  to  them  from  such  corporation,  unless  they  have  in 
some  way  deprived  themselves  of  such  right.  The  remedy  by  attachment  is 
one  of  the  remedies  so  provided  by  law.  In  this  case  the  attachment  levy  was 
made  seven  days  before  the  suit  was  brought  in  which  Talbot  was  appointed 
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receiver.  Tliis  levy  created  a  lien  in  favor  of  the  plaintiff,  which  could  not 
be  destroyed  by  any  subsequent  proceeding,  except  the  dissolution  of  the  at- 
tachment, or  some  act  or  default  of  the  plaintiff.  Emery  v.  YounU  7  Colo. 
107,  1  Pac.  Rep.  686;  Drake,  Attachm.  §  224.  "The  general  rule  appears  to 
be  that,  after  the  lien  of  an  attachment  has  vested  upon  the  property  of  a  cor- 
poration, it  will  not  be  divested  by  subsequent  proceedings  for  winding  up  the 
company,  unless  the  contrary  be  expressly  provided."  Mor.  Priv.  Corp.  (2d 
Ed.)  §  864.  There  is  no  provision  to  the  contrary  in  the  statutes  of  this  state. 
To  the  same  effect  are  the  following  authorities:  In  re  Iron-Works,  20  Fed. 
Rep.  674;  Hubbard  v.  Bank,  7  Mete.  340;  Life  Ass'n  v.  Fassett,  102  111.  315; 
High,  Rec.  §  138.  That  the  property  and  effects  of  a  corporation  constitute  a 
trust  fund  in  favor  of  creditors,  upon  which  they  have  a  lien  in  equity,  or  a 
right  of  priority  of  payment,  in  preference  to  the  stockholders,  is  a  principle  well 
established  in  equity  jurisprudence.  Such  principle,  however,  was  not  ap- 
plicable to  the  facts  of  this  case.  It  required  the  aid  of  equity  to  enforce  such 
right  or  lien,  and  no  such  aid  was  invoked  before  the  attachment  lien  in  favor 
of  the  plaintiff  was  created.  Under  the  facts  here  presented,  this  lien  in 
equity  of  the  creditors  of  said  bank  did  not  possess  such  force  or  character, 
at  the  time  the  attachment  levy  was  made,  as  to  prevent  a  lien  from  attaching 
in  favor  of  the  plaintiff  by  reason  of  his  said  levy.  It  was  not  a  lien  upon 
specific  property,  like  that  of  an  execution  or  attachment  lien,  but  a  right, 
simply,  of 'said  creditora  to  priority  of  payment  out  of  such  trust  fund  in  pref- 
erence to  any  of  the  stockholders.  Story.  Eq.  Jur.  §  1252.  It  was  a  right 
which  without  action,  and  without  the  aid  of  equity,  lay,  as  it  were,  dormant. 
The  hardship,  if  any  exists,  to  those  creditors  who  remained  inactive,  is  one 
of  their  own  creation  or  sufferance.  The  pro  rata  provision  of  the  attach- 
ment act  was  then  in  full  force,  and  open  to  them.  The  law  rewards  the  dili- 
gent. Those  who  sleep  upon  their  rights  have  their  own  laches  to  blame  for 
that  which  follows. 

The  point  made  that  the  attachment  lien,  if  any,  in  so  far  as  it  would  affect 
the  rights  of  the  receiver,  dates  from  the  time  of  filing  the  amended  attach- 
ment affidavit,  is  not  tenable.  It  relates  back  to  tlie  date  of  issuing  the  at- 
tachment writ.  There  was  personal  services  in  this  case  on  the  corporation, 
and  we  see  no  good  reason  for  disturbing  the  final  judgment  which  was  ren- 
dered in  favor  of  the  plaintiff.  Brown  v.  Tucker,  7  Colo.  30, 1  Pac.  Rep.  221; 
Wehle  V.  Kerbs,  6  Colo.  167. 

The  action  is  based  upon  a  certified  check,  payment  of  which  had  been  re- 
fused. One  of  the  causes  for  attachment  alleged  in  the  amended  affidavit, 
which  has.  not  been  traversed  or  denied,  is  **  that  the  action  is  brought  upon 
an  instrument  of  writing  overdue,  and  for  the  direct  payment  of  money ;** 
and  this  constitutes  a  good  cause  for  attachment.  Counsel  for  defendants  ad- 
mit, in  their  argument  on  file  in  this  court,  that  such  cause  existed,  and  that 
the  same  could  not,  in  truth,  be  denied. 

This  cause  is  therefore  reversed,  and  remanded,  with  instructions  to  per- 
mit the  final  judgment  iu  favor  of  plaintiff  to  remain  as  it  is;  to  vacate  the 
order  discharging  tlje  attachment,  and  enjoining  the  plaintiff,  as  likewise  the 
order  adjudging  the  costs  of  the  attachment  proceedings  against  the  plaintiff; 
to  award  such  costs  in  pursuance  of  law  and  of  the  practice  in  such  cases;  and 
to  make  any  and  all  other  orders  in  the  premises  which  may  be  necessary,  if 
any,  to  restore  the  attachment  lien,  and  protect  the  rights  of  the  plaintiff. 

Rising  and  Stallcup,  CO.,  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  foregoing  opinion,  the  Judg- 
ment is  reversed,  and  the  cause  remanded,  with  directions  to  proceed  in  man- 
ner indicated  in  the  opinion. 
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ON  PETITION  FOR  REEDCARING. 

(March  9, 1888.) 
Per  Curiam.  This  case  involves  the  same  point  which,  with  others,  has 
just  been  considered  and  determined  upon  a  petition  for  a  rehearing  in  Joneft 
V.  Bank,  ante,  272;  that  is  to  say,  whether  the  assets  of  an  insolvent  cor- 
poration constitute  a  trust  fund  for  ratable  distribution  among  its  creditors, 
and  whether  an  equitable  lien  thereon  exists  in  favor  of  all  the  creditors, 
from  the  committal  of  the  act  of  insolvency,  which  will  protect  the  property 
from  any  liens  afterwards  attempted  to  be  obtained  by  individual  creditors. 
Our  conclusion  is  that.no  such  equitable  lien  exists,  and  that,  until  a  court  of 
equity  has  lawfully  assumed  jurisdiction  of  the  insolvent  estate,  creditors  have 
the  same  remedies  for  the  collection  of  their  respective  demands  as  they  might 
have  against  individuals.    The  rehearing  is  denied. 


(U  Colo.   87)  ^  .     ,  ^ 

Danielson  et  al.  v,  Gude. 

(Swpreme  Court  of  Colorado.    Februaiy  4, 1888.) 

1.  CoNTiNTJANCB— Sickness  of  Witkbss— Apfidavit. 

An  affidavit  for  a  continaance  which  states  that  affiant's  wife,  a  witness  in-  the 
case,  is  expected  to  be  confined  in  a  few  days;  that  when  the  case  was  called,  two 
davs  before,  affiant  believed  she  could  attend,  but  afterwards  his  family  ph3r8ician 
informed  him  it  wonld  be  dangeroqs  for  her  to  do  so;  and  in  a  general  way  what 
her  testimony  would  be, — ^is  insufficient. 

2.  Tbiai/— Issues  Triable  by  Ck)UBT, 

In  an  action  to  construe  a  deed  as  a  mortgage,  and  for  foreclosure  thereof,  the 
only  issue  of  fact  upon  the  pleadings  related  to  the  amount  of  indebtedness  between 
the  parties.  Held,  that  such  issue,  being  one  arising  in  an  equitable  action,  was 
triable  by  the  court,  under  Code  Colo.  §  154,  providing  that  issues  of  fact  shaU  be 
tried  by  the  court,  except  in  actions  for  the  recovery  of  specific  property,  real  or 
personal,  with  or  without  damages,  or  for  money  due  on  contract,  or  for  damages 
for  the  breach  thereof,  or  for  injuries. 
8.  Chattel  Mortgages— Actions  Concerning— Waiver  of  Demurrer. 

At  the  consolidation  of  three  causes,  there  was  a  demurrer  to  one  of  the  com- 
plaints, which  alleged  that  the  right  of  possession  of  certain  property  arose  under 
a  chattel  mortgage,  executed  to  secure  a  certain  indebtedness  of  defendants  to 
plalntifF,  and,  no  answer  being  interposed,  the  defendants  proceeded  to  trial  upon 
the  merits,  without  ruling  upon  the  demurrer.  In  another  of  the  causes  the  plain- 
tiff was  enjoined  from  selling  the  mortgaged  property  pending  the  other  actions. 
In  the  other  two  causes  the  only  issue  of  fact  was  the  amount  of  indebtedness 
between  the  parties.  Held,  that  the  demurrer  was  waived,  and  the  chattel  mort- 
ga^  admitted,  and  there  were  sufficient  facts  before  the  court  to  enable  it  to  make 
a  disposition  of  the  mortgaged  property  according  to  the  rights  of  the  parties. 
4.  Same— Consolidation  of  Causi»— Foreclosure— Application  op  Pbogeeds» 

Where  two  causes  were  consolidated,  one  to  construe  a  deed  for  real  estate  as  a 
mortgage,  and  the  other  carrying  into  effect  a  chattel  mortgage,  heZd,  that  in  the 
decree  of  foreclosure  the  court  should  limit  the  amount  to  be  made  by  the  sale  of 
the  personal  property  to  the  sum  for  which  such  chattel  mortgage  was  given. 

Commissioners'  decision.     Appeal  from  district  court,  Chaflfe  county. 

On  the  5th  day  of  August,  1884,  appellee,  Wilhelmine  Gude,  commenced 
an  action  in  the  district  court  of  Chaffee  county  to  recover  the  possession  of 
certain  personal  property  which  had  been  on  the  3d  day  of  May,  1884,  conveyed 
by  appellants  to  appellee  to  secure  the  payment  of  a  promissory  note  for  the 
sum  of  $2,298.72,  made  by  appellants  to  appellee.  Defendants  demurred  to 
the  complaint,  on  the  ground  that  it  did  not  state  a  cause  of  action.  This 
action  is  numbered  702  in  said  district  court.  On  the  6th  day  of  August,  1884, 
appellee  commenced  an  action  against  appellants  in  said  district  court,  in 
which  action  she  sought  to  have  a  certain  deed,  made  and  executed  by  appel- 
lants to  her,  decreed  to  be  a  mortgage  to  secure  the  payment  of  certain  notes, 
described  in  the  complaint,  made  by  appellants  to  appellee,  and  the  fore- 
closure of  said  mortgage,  and  a  sale  of  the  mortgaged  premises,  and  the  ap- 
plication of  the  proceeds  of  said  sale  to  the  payment  of  said  notes,  and  interest 
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due  thereon.  The  defendants,  answering  the  complaint,  admit  the  making  of 
said  notes,  but  allege  that,  in  making  up  the  amount  for  which  each  of  said 
notes  was  given,  compound  interest  was  included,  without  contract  therefor, 
and,  by  reason  thereof,  the  amount  of  each  of  said  notes  was  largely  increased, 
and  that  defendants  were  induced  to  sign  said  notes  by  the  false  and  fraudulent 
representations  of  the  plaintiff  that  only  the  rightful  amount  of  interest  was 
included  therein.  As  to  one  of  said  notes,  defendants  f urtherallege  that,  prior 
to  the  making  thereof,  one  Lee  made,  in  behalf  of  the  defendants,  an  arrange- 
ment with  plaintiff  whereby,  for  a  valuable  consideration  then  paid  by  said  Lee, 
phiintiflf  agreed  to  extend  the  time  for  the  payment  of  the  indebtedness  owing 
by  defendants  to  her  for  the  term  of  three  months,  without  interest;  and  that 
plaintiff,  by  fraudulently  withholding  from  defendants  knowledge  of  such 
agreement,  induced  defendants  to  make  said  note,  in  the  amount  of  wliich 
was  included  interest  on  said  indebtedness  for  said  three  months.  By  failing 
to  deny  the  allegations  of  the  complaint,  defendants  admit  that  they  made  the 
deed  mentioned  in  the  complaint,  and  that  it  was  to  have  the  effect  of  a  mort- 
gage to  secure  the  payment  of  the  amount  due  on  the  said  several  notes.  The 
plaintiff  replied  to  the  answer,  joining  issue  upon  the  defense  set  up  therein. 
This  action  is  numbered  703  in  the  district  court.  On  the  22d  day  of  August, 
18B4,  appellants  commenced  an  action  against  the  appellee  in  said  district 
court,  in  which  action  they  sought  to  restrain  the  appellee  from  selling  the 
personal  property  for  which  action  702  was  brought  to  recover,  during  the 
pending  of  said  actions  702  and  703;  and  prayed  that  said  injunction  might 
be  made  perpetual  upon  the  final  hearing  of  the  action,  and  for  a  decree  that 
the  chattel  mortgage  mentioned  in  the  complaint  in  action  702,  and  the  note 
it  was  given  to  secure,  be  delivered  up  and  canceled  and  held  for  naught.  De- 
fendant answered,  denying  all  the  allegations  of  fraud,  and  want  of  considera- 
tion, in  the  making  of  said,  notes.  This  action  was  numbered  706  in  said 
district  court.  The  plaintiff  in  action  702  obtained  possesion  of  a  portion  of 
the  personal  property  claimed;  and  on  the  22d  day  of  August,  1884,  a  tem- 
porary writ  of  injunction  was  issued  and  served,  in  action  706,  restraining 
the  sale  by  appellee  of  any  of  said  chattel  mortgaged  propeity  during  the 
pendency  of  said  action  and  action  703;  and  thereafter  a  stipulation  between 
the  parties  was  filed  in  action  706,  whereby,  among  other  things,  it  was 
stipulated  that  the  property  taken  by  the  defendant  in  said  action,  under  the 
writ  issued  in  action  702,  should  be  taken  to  plaintiff's  ranch,  and  there  be 
kept  until  the  final  hearing  of  said  action,  and  tliat  all  of  the  mortgaged 
property  should  remain  on  said  ranch  until  the  further  order  of  the  court, 
except  so  much  of  the  crops  as  might  be  sold  to  pay  the  expense  of  harvesting 
the  same;  and  on  the  same  day  that  said  stipulation  was  filed  an  order  was 
entered,  by  consent,  consolidating  actions  702  and  706  with  action  703,  and 
that  the  issues  made  in  said  causes  702  and  706  stand  as  issues  in  cause  703, 
and  that  all  of  said  issues  be  tried  therein.  The  case  went  to  trial  upon  these 
pleadings. 

TayloTt  Ashton  &  Taylor,  and  A,  K.  Vanatta,  for  appellants.  8.  2>. 
Walling  and  C,  C.  Parsons,  for  appellee. 

Rising,  C,  {after  stating  tJie  facts  as  above.)  The  first  and  second  as- 
signments, of  error  question  the  ruling  of  the  court  in  overruling  defendants' 
motion  for  a  continuance.  This  motion  was  based  upon  the  attidavit  of  N. 
P.  Danielson,  one  of  the  defendants.  The  material  facts  stated  in  said  affidavit 
are  that  M.  E.  Danielson,  the  wife  of  afi&ant.  and  a  defendant  in  said  action, 
expected  to  be  confined  in  a  few  days;  that  on  the  2vlth  day  of  September, 
when  the  case  was  called,  afiiant  believed  that  his  wife  could  attend  the  trial, 
but  after  said  time  liis  family  physician  had  informed  him  that  it  would  be 
dangerous  for  her  to  do  so.  Affiant  also  stated,  in  a  general  way,  what  the 
witness  M.  £.  Danielson  would  swear  to  if  present  at  the  trial.    This  affidavit 
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is  wholly  insufficient  as  a  showing  for  continuance.  It  shows  that  a&ant, 
two  days  before  he  made  the  affidavit,  believed  bis  wife  would  be  able  to 
attend  the  trial;  and  the  only  showing  made  as  to  her  being  unable  to  attend 
the  trial  is  the  statement  of  affiant  that  his  family  physician  had  informed  him 
that  it  would  be  dangerous  for  her  to  attend  the  trial.  This  will  not  do.  The 
name  of  the  physician  is  not  given,  nor  any  facts  from  which  it  is  shown  that  the 
physician  had  any  knowledge  of  the  circumstances  upon  which  he  could  base 
an  opinion.  If  a  motion  for  continuance  is  to  be  based  upon  tlie  professional 
opinion  of  a  physician,  the  proper  course  is  to  obtain  the  affidavit  of  such 
physician,  and  such  affidavit  should  show  the  facts  upon  which  such  opinion 
is  based.  It  does  not  appear  from  the  affidavit  but  that  the  same  facts  desired 
to  be  proved  by  the  witness  could  be  proven  by  other  witnesses,  nor  that  he 
could  not  safely  proceed  to  trial  without  the  attendance  of  such  witness. 
There  was  no  abuse  of  discretion  in  denying  the  motion  for  continuance. 

The  twenty-third  assignment  of  error  questions  the  sufficiency  of  the  evi- 
dence to  support  the  decree;  but  counsel  for  appellants,  in  their  argument, 
say  that  they  do  not  insist  upon  this  assignment.  The  other  assignments  may 
all  be  considered  and  disposed  of  in  the  consideration  of  the  question  whether 
the  court  erred  in  treating  the  case  as  an  action  in  which  the  issues  of  fact 
are  properly  triable  by  the  court.  It  is  contended  by  appellants  that  having, 
by  their  pleadings,  admitted  that  the  deed  set  up  in  the  complaint  in  case  703 
was  executed  by  appellants,  and  that  it  was  to  have  the  effect  of  a  mort- 
gage to  secure  the  actual  amount  due  from  appellants  to  appellee,  no  issue 
was  left  for  trial,  except  the  issue  as  to  the  amount  actually  due  from  appel- 
lants, and  that  this  state  of  the  pleadings  made  the  action  triable  as  an  ac- 
tion for  the  recovery  of  money  due  on  contract.  We  think  appellants'  coun- 
sel are  correct  in  assuming  that  the  only  question  of  fact  raised  by  the  plead- 
ings relates  to  the  actual  amount  of  indebtedness  due  from  appellants  to  ap- 
pellee, and  this  issue  arises  upon  the  pleadings  in  case  708,  and  the  determi- 
nation of  this  issue  in  that  case  is  the  determination  of  the  question  arising 
upon  the  same  facts,  and  presented  by  the  pleadings,  in  case  706.  Whether 
the  issue  of  fact  thus  presented  must  be  tried  by  a  jury  or  by  the  court  must 
be  determined  by  the  provisions  of  section  154*  of  the  Code,  which  reads  as  fol- 
lows: "  A.n  issue  of  law  shall  be  tried  by  the  court,  unless  it  be  referred,  as 
provided  in  the  title  in  regard  to  reference.  In  actions  for  the  recovery  of 
specific  real  or  personal  property,  with  or  without  damages,  or  for  money 
claimed  as  due  on  contract,  or  as  damages  for  breach  of  contract,  or  for  inju- 
ries, an  issue  of  fact  must  be  tried  by  a  jury,  unless  a  jury  trial  is  waived,  or 
a  reference  is  ordered,  as  provided  in  the  Code.  In  other  cases  issues  of  fact 
must  be  tried  by  the  court,  subject  to  its  power  to  order  any  such  issue  to  be 
tried  by  a  jury,  or  to  be  referred  to  a  referee,  as  provided  in  this  Code."  It  is 
contended  by  counsel  for  appellants  that  when  the  sole  issue  of  fact,  arising 
upon  the  pleading  in  any  case,  is  as  to  the  amount  of  the  recovery  for  money 
due  on  contract,  such  issue  must  be  tried  by  a  jury.  We  do  not  so  construe 
the  provisions  of  section  154  of  the  Code.  The  question  whether  an  issue  of 
fact  must  be  tried  by  a  jury  or  by  the  court  is  not  to  be  determined  from  the 
nature  of  the  issue,  but  from  the  character  of  the  action  in  which  such  issue 
is  joined.  The  Code  abolished  forms  of  actions,  but  did  not  undertake  to  do 
away  with  the  distinction  between  legal  and  equitable  causes  of  action.  Barik 
V.  Ford,  7  Colo.  314,  3  Pac.  Rep.  449;  Smeltitig  Co.  v.  Finch,  6  Colo.  214- 
222.  The  Code  provisions  relating  to  the  trial  of  issues  of  fact  recognize  the 
distinction  which  formerly  existed  between  actions  at  law  and  bills  in  equity. 
Conran  v.  Sellew,  28  Mo.  320.  The  foreclosure  of  a  mortgage  was  an  equi- 
table proceeding,  under  the  practice  before  the  Code,  and  has  been  so  treated 
under  Code  practice.  Manufacturing  Co.  v.  McAllister,  6  Colo.  261.  And  it  has 
been  held  by  this  court  that  the  practice  of  trying  chancery  cases  to  the  court 
ivithout  a  jury  is  clearly  established  by  the  provisions  of  section  154.    Hall 
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V.  Linn,  8  Colo.  264-267,  5  Pac.  Rep.  641.  The  case  is  one  in  which  the  issues 
of  fact  are  properly  triable  by  the  court,  and  the  court  committed  no  error  in 
so  treating  it. 

It  is  further  contended  by  appellants  that  the  court  erred  in  providing,  in 
the  decree  rendered,  that  if  the  proceeds  of  the  sale  of  the  real  estate  are  insuf- 
ficient to  pay  the  amount  found  due  to  the  plaintiff,  with  costs  and  charges, 
then  the  plaintiff  shall  sell  the  chattel  property  according  to  the  terms  of 
the  chattel  mortgage,  and  apply  the  proceeds  of  such  sale,  according  to  the 
provisions  of  said  mortgage,  in  payment  of  the  balance  appearing  to  be  due  to 
the  plaintiff  by  the  return  of  the  sheriff  of  the  sale  of  the  real  estate.  This 
objection  to  the  decree  is  based  upon  the  fact  that  no  mention  is  made  of  the 
chattel  mortgage  in  the  complaint  in  case  703,  and  upon  the  further  fact  that 
the  demurrer  in  case  702  was  not  disposed  of  at  the  time  of  the  trial,  and  that 
therefore  the  court  could  not  properly  consider  any  question  or  fact  involved 
in  that  case,  in  rendering  the  decree  in  the  consolidated  cases.  We  do  not 
think  this  objection  well  taken.  On  the  10th  day  of  September,  1884,  the 
following  order  was  entered  in  case  706:  "In  this  case  the  property  replevied, 
to  be  disposed  of  according  to  the  stipulation  this  day  filed,  to  stand  for  trial 
with  703."  And  on  the  same  day  tlie  following  order  was  entered  in  case 
703:  "Nos.  702  and  706  having,  by  consent,  been  consolidated  with  this  case, 
it  is  ordered  that  the  issues  made  in  said  causes  stand  as  issues  in  this  case, 
and  that  all  of  said  issued  be  tried  herein."  As  we  have  seen,  the  only  issue 
of  fact  for  trial  in  cases  703  and  706  had  reference  solely  to  ascertaining  the 
amount  due  from  appellants  to  appellee;  and  the  sole  issue  in  case  702  was 
an  issue  of  law,  and  this  issue  was  pending  and  undetermined  at  the  time  the 
cases  were  consolidated,  and  at  the  time  of  trial.  The  defendants  by  entering 
upon  and  proceeding  with  such  trial  upon  the  merits,  without  demanding  a 
ruling  upon  the  demurrer  in  702,  thereby  waived  the  same.  Anderson  v. 
Sloan,  1  Colo.  484.  The  demurrer  being  waived,  and  no  answer  to  the  com- 
plaint being  interposed,  every  material  allegation  of  the  complaint  must,  for 
the  purposes  of  tlie  action,  be  taken  as  true.  One  of  the  material  allega- 
tions of  said  complaint  is  that  the  ownership  and  right  of  possession  of  the 
plaintiff  in  and  to  the  chattels  .and  personal  property  described  in  the  com- 
plaint arises  from,  and  exists  by  virtue  of,  a  chattel  mortgage  executed  and 
delivered  by  defendants  to  plaintiff,  conveying  said  chattels  and  personal  prop- 
erty to  plaintiff,  to  secure  certain  described  indebtedness  of  defendants  to 
plaintiff.  By  tlie  consolidation  of  this  case  with  703,  the  fact  that  the  personal 
property  described  in  the  complaint  in  702  was  given  to  secure  an  indebted- 
ness from  defendants  to  plaintiff  became  an  admitted  fact  upon  the  trial  of 
case  703.  By  the  writ  of  injunction  issued  and  served  in  case  706,  the  plain- 
tiff in  case  702  was  enjoined  from  selling  or  disposing  of  any  of  the  cliattel 
mortgaged  property  during  the  pendency  of  said  actions  703  and  706,  and  un- 
til the  court  should  make  other  order  to  the  contrary.  From  this  statement 
of  facts  it  is  apparent  that  the  court  was  in  possession  of  all  the  facts  neces- 
sary to  enable  it  to  make  a  disposition  of  the  chattel  mortgaged  property  in 
accordance  with  the  rights  of  the  parties  as  established  upon  the  trial. 

But  it  is  contended  by  appellants  that  as  the  chattel  mortgage  was  given  to 
secure  a  certain  note,  and  as  the  jury  found  that  the  consideration  of  that 
note  was  solely  interest,  and  compounded,  the  plaintiff  is  not  entitled  to  re- 
cover anything  on  said  note,  and  therefore  the  property  mortgaged  cannot  be 
held  under  the  mortgage  for  the  payment  of  the  indebtedness  for  which  said 
note  was  given;  and  this  position  is  assumed  upon  the  ground  that  the  note 
is  so  vitiated  by  fraud  as  to  render  it  void.  The  findings  of  the  jury  do  not 
sOstain  the  appellants'  allegations  of  fraud.  The  jury,  in  reply  to  a  question 
which  the  court  instructed  them  to  answer,  say  that  the  plaintiff  did  not  rep- 
resent to  defendants,  or  to  either  of  them,  at  anytime,  the  amount  of  interest 
due.     The  court  having  obtained  jurisdiction  of  the  subject-matter  through 
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the  injunction  proceedings  instituted  by  appellants,  it  could  retain  such  juris- 
diction for  the  purpose  of  deciding  the  whole  controversy.  1  Pom.  Eq.  Jur. 
§236. 

A  question  arises  whether  the  decree  of  the  court  should  order  a  sale  of  the 
chattel  mortgaged  property  for  the  payment  of  such  portion  of  the  indebted- 
ness from  appellants  to  appellee  as  should  remain  unpaid  after  the  sale  of  the 
real  estate,  and  tiie  application  of  the  proceeds  of  such  sale  to  the  payment  of 
costs  and  indebtedness,  or  should  order  such  sale  of  the  personal  property  to 
be  made  to  pay  such  balance,  or  a  portion  thereof  equal  in  amount  to  the  sum 
which  said  chattel  mortgage  was  given  to  secure.  We  think  the  decree 
should  limit  the  amount  to  be  made  by  a  sale  of  the  chattel  mortgaged  prop- 
erty to  such  sum  as  such  mortgage  was  given  to  secure.  It  seems  clear  to  us 
that  there  was  not  a  total  failure  of  consideration  for  the  note  secured  by  the 
mortgage,  but  that  a  good  consideration  existed  to  the  extent  of  the  amount 
of  interest  due  upon  tlie  indebtedness  at  the  time  the  note  was  given,  less  any 
deduction  to  be  made  on  account  of  any  payment  made  thereon.  This  was 
the  view  taken  by  the  jury,  and  in  accordance  with  that  view  they  found  the 
actual  consideration  of  said  note  to  be  the  sum  of  $1,535.24:;  and  this  sum, 
with  interest  thereon  at  3  per  cent,  per  month  from  the  3d  day  of  May,  1884, 
to  the  date  of  the  decree,  is  the  amount  of  the  indebtedness  for  the  payment 
of  which  the  chattel  mortgaged  property  may  be  held  as  security.  The 
amount  due  on  said  note  for  principal  and  interest  at  the  date  of  the  decree  is 
the  sum  of  1^1,765.52.  and  the  decree  should  be  so  amended  as  to  provide  tlierein 
that  if  upon  the  sale  of  the  real  estate  to  pay  the  amount  of  the  indebtedness 
as  found  by  the  court  below,  with  costs  and  charges,  the  proceeds  of  such  sale 
should  be  insuflicient  to  pay  such  indebtedness  and  costs,  then  the  chattel 
moitgaged  property  may  be  sold  to  pay  5uch  balance  of  said  indebtedness  so 
remaining  unpaid,  not  exceeding  in  amount  the  said  sum  of  81,765.52,  with 
interest  thereon  at  10  per  cent,  per  annum  from  the  date  of  said  original 
decree. 

The  errors  assigned  upon  the  action  of  the  court  in  refusing  the  several  re- 
quests of  appellants  to  submit  certain  questions  of  fact  to  the  jury,  and  the 
error  assigned  upon  the  action  of  the  court  in  submitting  certain  questions  of 
fact  to  the  jury,  and  the  errors  assigned  upon  the  action  of  the  court  in  giv- 
ing, and  in  refusing  to'  give,  certain  instructions  to  the  jury,  are  each  and  all 
of  them  determined  by  the  holding  that  the  case  was  properly  triable  by  the 
court.  Whether  any  questions  of  fact,  and  what  questions  of  fact,  shall  be 
submitted  to  a  jury  in  such  cases,  is  a  matter  resting  wholly  in  the  discretion 
of  the  court;  and  when  the  court,  in  such  cases,  submits  to  a  jury  certain 
specific  facts,  neither  party  has  tlie  right  to  ask  the  court  to  instruct  the  juiy, 
because  the  court  is  not  in  any  manner  controlled  by  the  verdict.  Thomp. 
Char.  Jur.  g  95;  Van  Vleet  v.  Olin»  4  Nev.  592;  Freeman  v.  Wilkerson,  50 
Mo.  554.  We  do  not  think  appellants  have  any  grounds  for  complaint  in  re- 
lation to  the  questions  the  court  submitted  to  the  jury.  The  questions  sub- 
mitted covered  every  question  of  fact  upon  which  the  court  was  called  upon  to 
pass,  and  were  such  as  to  greatly  aid  the  court  in  arriving  at  correct  conclu- 
sions as  to  the  matters  upon  which  the  court  desired  to  be  advised. 

The  decree  should  be  amended  in  accordance  with  the  views  herein  expressed. 

Stallcup  and  De  Fbance,  CC,  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  foregoing  opinion  it  is  or- 
dered that  the  decree  of  the  district  court  be  modified  as  therein  suggested, 
and  that  this  cause  be  remanded  to  said  district  court,  with  directions  to  en- 
ter up  said  modified  decree  as  the  judgment  and  decree  of  said  court. 
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(11  Colo.  126) 

McClellan  et  al.  t?.  Hurd. 

{Supreme  Court  of  Colorado.    March  9  ,1888.) 

New  Trial— Stipulations  Watvixo  Rioht— Estoppjcl. 

The  plaintiir  and  one  of  several  defendants  in  an  action  entered  into  a  written 
agreement,  which  was  filed  with  the  clerk,  to  the  effect  that  after  the  termination 
of  a  trial  of  the  case  on  its  merits  neither  party  to  the  agreement  should  have  the 
right  to  a  new  trial.  Held,  the  agreement  was  binding  as  between  the  parties,  and 
that  such  defendant  was  estopped  by  the  stipulation  from  in  any  way  questioning 
the  validity  of  an  order  refusing  to  grant  a  new  triaL 

Appeal  from  district  court,  Lake  county. 

This  was  an  action  in  ejectment.  On  the  24th  of  November,  1884,  a  stip- 
ulation was  entered  into  between  counsel  for  plaintiff,  Hurd,  and  defend- 
ant Job  G.  McClellan,  to  the  effect  that  judgment  should  be  entered  against 
Hurd,  then  vacated,  and  the  cause  tried  on  its  merits;  that,  as  between  them, 
this  trial  on  the  merits  should  be  final,  save  the  right  of  review  in  the  su- 
preme court;  that  is  to  say,  the  right  lo  a  new  trial  by  the  successful  paity, 
upon  the  payment  of  costs,  under  the  statute,  (Code.  §  274,)  was  expressly 
waived.  This  stipulation  was  in  writing,  and  was  filed  with  the  clerk  of  the 
court.  On  the  27th  of  March  following,  trial  was  had  and  final  judgment 
rendered  in  favor  of  Hurd.  From  this  judgment  McClellan  appealed  to  the 
supreme  court;  the  appeal  being  afterwards  dismissed.  At  the  succeeding 
(November)  term,  1885,  of  the  district  court,  however,  the  costs  having  been 
paid  by  either  him  or  one  of  his  co-defendants,  the  following  proceedings  were 
had  and  recorded:  "Wednesday,  November  4,  1885,  being  one  of  the  judicial 
days  of  the  November  term,  A.  I>.  1885,  of  said  court,  defendants  moved  the 
court  to  set  aside  and  vacate  the  judgment  heretofore  rendered,  and  grant  a 
new  trial  in  the^tion;  and  it  appearing  to  the  court  that  all  costs  have  been 
paid,  pursuant  to  the  statute,  it  is  ordered  that  the  judgment  be  vacated  and 
set  aside,  and  that  the  cause  be  reinstated  on  the  docket  of  the  court."  Thus 
it  is  shown  that,  notwithstanding  the  stipulation  mentioned,  the  judgment 
theretofore  rendered  was  vacated,  under  the  statute,  and  a  new  trial  granted 
Job  C.  McClellan  as  well  as  the  other  defendant.  During  the  March  term, 
A.  D.  1886,  to-wit,  on  June  1st,  counsel  for  |lurd  filed  an  afl&davit  stating  all 
these  proceedings,  calling  the  court's  attention  to  the  stipulation,  and  asking 
an  amendment  of  the  foregoing  record  entry  in  accordance  therewith,  so  as 
to  deny  Job  C.  McClellan  the  privilege  of  a  new  trial  under  the  statute.  Upon 
investigation  Hurd's  motion  was  granted  by  the  court,  and  an  order  entered 
amending  the  former  order,  the  effect  of  which  amendment  is  to  deprive  Mc- 
Clellan of  the  statutory  retrial.  From  the  order  or  judgment  last  above  men- 
tioned, the  present  appeal  was  taken. 

Hucker  &  Ewing,  R.  8.  Mon'ison,  and  C,  C.  Post,  for  appellants.  Wm,  T. 
Hughes,  for  appellee. 

Helm,  J.  This  appeal  was  perfected  under  the  statute  of  1885,  and  no  ob- 
jection is  interposed  on  the  ground  that  the  record  entry  of  June  Ist  did  not 
constitute  an  appealable  order.  Hurd  and  McClellan  had  the  undoubted  power 
to  make  a  valid  stipulation,  waiving  the  right  to  a  new  trial  under  the  stat- 
ute. This  they  attempted  to  do,  and  there  is  nothing  in  the  record  before  us 
to  show  that  any  fraud  was  perpetrated  by  Hurd,  or  that  McClellan  was  de- 
ceived or  misled  in  the  matter.  The  stipulation  is  mentioned,  and  sufficient 
of  its  substance  given,  in  record  entries.  Whether  actually  made  a  matter  of 
record  in  hcec  verba y  ha  stated  by  an  affidavit  included  in  appellants'  tran- 
script, and  uncontradicted  in  this  regard,  is  of  little  consequence.  It  was 
afterwards  acted  upon  by  the  parties.  First  a  judgment  was  taken  against 
Hurd  thereunder,  pro /ormo,  and  set  aside;  then,  as  agreed,  the  cause  was 
tried  on  its  merits,  the  second  judgment,  however,  being  against  McClellan. 
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The  latter^s  right  to  a  review  in  this  court  upon  appeal  or  error  was  not  inter- 
fered with,  and  he  attempted  to  perfect  an  appeal.  The  stipulation  was  bind- 
ing upon  the  parties.  Had  it  been  possible  to  repudiate  its  teims  at  any  stage 
of  the  proceedings,  McClellan's  attempt  so  to  do  was  made  too  late.  The  or- 
der of  November  4tb  rightfully  vacated  the  judgment  as  to  De  Lamar,  and 
there  is  nothing  unreasonable  in  Hurd^s  position  that  until  the  term  had 
lapsed  he  was  not  aware  that  it  did  more.  This  order  should  not  have  allowed 
McCIellan  a  new  trial.  It  appears  clearly  that  the  failure  to  distinguish  be- 
tween him  and  his  co-defendant  in  this  matter  was  inadvertent;  that  it  was 
an  oversight.  In  view  of  the  court's  subsequent  action  we  cannot  presume 
that  the  stipulation,  though  previously  frequently  recognized,  was  remem- 
bered or  called  to  its  attention,  or  considered  by  it  in  announcing  the  order. 
Nor  is  Hurd  chargeable  with  negligence  in  not  referring  to  the  recorded  stip- 
ulation when  the  order  was  made.  For  the  statutory  right  to  a  new  trial  in 
this  class  of  cases,  upon  payment  of  costs  before  the  tirst  day  of  the  succeed- 
ing term,  in  the  absence  of  a  contrary  agreement,  is  absolute,  and  the  corre- 
sponding order  a  matter  of  course.  If  notice  to  Hurd  of  the  application  was 
required,  it  does  not  appear  to  have  bee^  given,  and  neither  he  nor  his  attor- 
ney was  present.  Hurd  relied  upon  the  stipulation,  and  had  a  right  to  expect 
good  faith  thereunder  on  the  pai-t  of  McCIellan.  Tlie  court,  at  the  ducceeding 
term,  simply  amended  its  order,  making  the  order  what  it  should  have  been 
in  the  first  instance  under  McClellan*s  agreement.  The  stipulation  was  still 
in  force,  and  had  McCIellan  appeared  on  June  1st,  and  consented  to  the  action 
taken,  the  situation  would  not  have  been  materially  different.  We  shall  hold 
that  he  is  estopped  by  the  stipulation  from  questioning  the  validity  of  the 
order  appealed  from.  We  do  not  follow  counsel  into  a  discussion  of  the  rule 
prohibiting  a  court  from  altering  or  amending  its  judgment  at  a  term  subse- 
quent to  the  entry  thereof ;  nor  do  we  consider  the  exceptions  to  this  rule, 
created  by  the  common  law  and  by  statute.  The  reason  for  the  rule  is  not 
applicable,  nor  do  the  rule  or  the  exceptions  control  in  cases  like  this.  The 
court  having  original  jurisdiction  of  the  subject-matter,  has  plenary  power  to 
carry  out  the  legal  stipulations  of  parties  with  reference  to  its  orders  and 
judgments;  and  so  long  as  the  cause  has  not  been  transferred,  by  appeal  or 
otherwise,  to  some  other  tribunal,  and  the  interest  of  innocent  third  persons 
is  in  nowise  influenced,  its  right  to  act,  upon  proper  notice,  in  the  premises, 
is  not  affected  by  the  lapse  of  a  particular  term. 
The  judgment  is  affirmed. 


(U  Colo.  U8) 

HOCHSTADTER  ct  ah  9.  Hats  et  al. 

iSuvreme  Court  of  Colorado.    March  9, 1888.) 

HnSBAKD  AND  WiPB— LlABILIlT  OF  MaBRIBD  WoMAN— AOTIOK  AT  LaW, 

Plaintiffs  brought  an  action  for  the  price  of  goods  sold  a  firm,  of  which  defendant, 
a  married  woman,  was  a  member,  in  July,  1880,  in  Missouri.  As  the  law  then  stood 
in  that  state,  a  married  woman's  contracts  were  valid  only  as  against  her  separate 
estate  in  equity.  Held,  that  this  action,  being  in  the  nature  of  an  action  at  law, 
and  seeking  a  personal  judgment,  cannot  be  maintained. 

Appeal  from  district  court,  Arapahoe  county. 

Suit  commenced  by  Adolph  F.  Hochstadter  et  al.  against  Mary  P.  Hays  et 
al.  in  the  county  court  of  Arapalioe  county,  July  23, 1§81,  by  filing  complaint, 
affidavit  in  attachment,  undertaking,  and  cost-bond.  Judgment  for  plaintiff, 
and  appeal  to  the  district  court.  Trial  in  the  district  court,  judgment  for  de- 
fendant, and  appeal  to  the  supreme  court.  Tbe  plaintiffs  complain  of  the  de- 
fendants, partners  under  the  firm  name  of  Hays  &  Jones,  and  allege  that  the 
defendants  were  indebted  to  the  plaintiffs  in  the  sum  of  ^665.50,  upon  ac- 
count, for  goods  sold  and  delivered  by  plaintiffs  to  defendants  on  July  31, 
1880;  that  the  same  was  due  and  payable  January  15.  1881.  but  defendants 
have  not  paid  the  same  or  any  part  thereof  except  the  sum  of  $191.65,  paid  on 
v.l7p.no.4— 19 
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February  7,  1881.  Wherefore,  plaintiffs  demand  judgment  for  the  sum  of 
$465.85,  with  interest  from  January  15,  1881,  to  date  of  judgment.  The  de. 
fendant  Mary  F.  Hays,  in  her  answer,  denies  the  alleged  partnership  and  in- 
debtedness. For  further  answer,  she  alleges  residence  in  the  state  of  Missouri 
at  the  date  of  the  contract,  coverture,  and  incapacity  to  contract  under  the 
laws  of  that  state.  The  plaintiffs  reply,  alleging  the  defendant's  ownership 
of  a  separate  estate,  and  her  capacity  to  contract  with  reference  thereto.  They 
plead  the  following  section  of  the  Missouri  statutes: 

"Sec.  3296.  Married  Women  to  Hold  Separate  Personal  Property ,  Sepa- 
rate from  Husband — Liable  for  What,  Any  personal  property,  including 
rights  in  action  belonging  to  any  woman  at  her  marriage,  or  which  may  have 
come  to  her  during  coverture  by  gift,  bequest,  or  inheritance,  or  by  purchase 
with  her  separate  money  or  means,  or  be  due  as  the  wages  of  her  separate 
labor,  or  have  grown  out  of  any  violation  of  her  personal  rights,  shall,  to- 
gether with  iill  income,  increase,  and  profits  thereof,  be  and  remain  her  sepa- 
rate property  and  under  her  sole  control,  and  shall  not  be  liable  to  be  taken 
by  any  process  of  law  for  the  debts  of  her  husband.  This  statute  shall  not 
affect  tlie  title  of  any  husband  to  any  pei*sonal  property  reduced  to  his  posses- 
sion with  the  express  assent  of  his  wife:  provided,  that  said  personal  property 
shall  not  be  deemed  to  have  been  reduced  to  possession  by  the  husband  by  his 
use,  occupancy,  care,  or  protection  thereof,  but  the  same  shall  remain  her 
separate  property,  unless  by  the  terms  of  said  assent  in  writing  full  authority 
shall  have  been  given  by  the  wife  to  the  husband  to  sell,  incumber,  or  other- 
wise dispose  of  tlie  same  for  his  own  use  or  benefit." 

They  further  allege  "that  the  said  store  of  general  merchandise  was  owned 
by  the  defendants,  and  that  the  interest  of  said  M.  F.  Hays  tlierein  was  her 
separate  property,  undqr  lier  sole  control,  and  that  her  husband  had  no  right 
or  interest  wliatever  therein.  And  plaintiffs  say  that  the  said  defendant  Hays 
bought  the  goods,  for  the  price  of  which  this  suit  is  brought,  of  plaintiffs,  for 
the  purpose  of  ciirrying  on  said  store  with  the  intent  of  charging  her  separate 
property  for  the  payment  of  the  same. "  The  defendant  Jones  was  not  served. 
The  further  facts  in  tlie  case  sufficiently  appear  from  the  opinion. 

John  L.  Jerome  and  E,  O,  Wolcott^  for  appellants.  Patterson  <t-  Thomas 
and  H.  B.  O'Reilly,  for  appellees. 

\ 

Elbert,  J.,  {after  stating  the  facts  as  above,)  We  do  not  notice  the  cr^iss- 
error  assigned  by  appellee.  If  there  were  defects  of  proofs  upon  the  part \f 
the  plaintiff,  and  the  evidence  offered  by  the  defendant  after  his  motion  f d^ 
nonsuit  was  overruled,  supplied  such  defects,  then  error  cannot  be  assigned- 
upon  the  action  of  the  court  denying  the  motion  for  nonsuit.  Railway  Co, 
V.  Henderson,  13  Pac.  Rep.  911.  We  must  determine  the  right  of  the  plain- 
tiff to  recover  upon  all  the  evidence.  The  defendant  Mary  F.  Hays  was  a 
married  woman  living  in  the  state  of  Missouri  at  the  date  of  the  contract  sued 
upon.  She  pleads  her  coverture  and  want  of  capacity  to  contract  under  the 
laws  of  that  state  as  a  defense.  The  plaintiff  replies  by  way  of  avoidance, 
her  capacity  to  contract  with  respect  to  lier  sepaiate  estate,  and  alleges  the 
existence  of  a  separate  estate,  upon  the  credit  of  which  the  goods  of  the  plain- 
tiff were  sold  and  delivered.  The  question  is  presented,  to  what  extent  could 
a  married  woman  rightfully  contract  in  the  state  of  Missouri  at  the  date  of 
the  alleged  transaction  between  the  plaintiff  and  defendant.  An  examination 
of  the  decisions  of  the  supieme  court  of  that  state  discloses  substantial  uni- 
formity in  holding  that  the  contracts  of  a  married  woman  are  of  no  validity, 
except  as  to  her  separate  estate;  that  as  to  her  separate  estate  she  is  treated 
in  equity  as  -a  feme  sole;  that  no  personal  judgment  can  be  given  against  her; 
that  theremedy  given  is  an  equitable  proceeding,  having  for  its  object  a  de- 
cree against  the  separate  estate;  that  her  contracts  in  no  way  affect  or  bind 
her  general  estate;  that  it  is  not  necessary  that  the  debt  should  be  evidenced 
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by  a  written  instrument,  or  that  the  separate  estate  should  be  mentioned ; 
that  where  she  contracts  for  herself,  in  her  own  name,  her  intention  to  bind 
her  separate  estate  is  presumed;  unless  there  is  something  to  show  the  con- 
trary. Coats  V.  Robinson,  10  Mo.  757;  Whitesides  v.  Cannon,  23  Mo.  472; 
Claflin  V.  Van  Wagoner,  32  Mo.  254;  TutUe  v.  Hoag,  46  Mo.  42;  Coughlin 
V.  Ryan,  43  Mo.  99;  Boal  v.  Morgner,  46  Mo.  48;  Schafroth  v.  Ambs,  Id.  116; 
Bruner  v.  Wheaton,  Id.  364;  Kimm  v.  Weippert,  Id.  535;  Miller  v.  Brown, 
47  Mo.  508;  Lincoln  v.  Rowe,  51  Mo.  578;  Meyers  v.  Van  Wagoner,  56  Mo. 
116;  Siemers  v.  Kleeburg,  Id.  200;  D^  Baum  v.  Fan  Wagoner,  Id.  347;  JSawfc 
V.  Taylor,  62  Mo.  340;  Morrison  v.  Thistle,  67  Mo.  600.  In  i>atJi5  v.  ^mi7A, 
75  Mo.  225,  Henrt,  J.,  declares  what  we  regard  as  substantially  the  doctrine 
of  the  authoi'ities  which  we  have  cited.  He  says:  ''As  to  the  precise  nature 
of  the  obligations  of  Sifeme  covert  who  had  a  separate  estate  when  it  was  in- 
curred, the  authorities  are  not  agreed,  but  are  in  inextricable  confusion.  It 
is  well  settled  in  this  state  that  if  she  execute  a  note,  and  nothing  to  the  con- 
trary is  expressed,  the  creditor  may,  by  a  proceeding  in  equity,  have  it  satis- 
tied  out  of  her  separate  property.  Whitesides  v.  Cannon,  23  Mo.  472.  But 
it  is  not  a  lien,  or,  strictly  speaking,  a  charge  upon  the  property,  nor  does  it 
bind  her  personally.  All  that  can  be  said  of  it  is  that  it  is  an  anomalous  ob- 
ligation, neither  binding  her  nor  her  estate,  general  or  separate,  but  only  con- 
stituting a  foundation  for  a  proceeding  in  equity,  by  which  her  separate  prop- 
erty may  be  subjected  to  its  payment;  and  until  a  decree  to  that  effect  be  ren- 
dered it  is  neither  a  lien  nor  a  cliafge-upon  the  estate.  If  she  own,  in  addi- 
tion to  her  separate  property,  other  property  in  which  she  has  no  separate  es- 
tate, even  where  a  court  of  equity  enforces  payment  of  the  obligation  out  of 
the  separate  estate,  it  will  not,  for  any  deficiency  of  the  separate  estate,  allow 
a  resort  to  her  other  property. "  • 

It  remains  to  apply  the  foregoing  principles  to  the  facts.  It  appears  from 
the  evidence,  with  but  little  or  no  condict,  that  the  defendant  Mary  F.  Hays  was 
a  member  of  the  firm  of  Hays  &  Jones,  doing  business  in  1880  in  Nevada, 
Missouri ;  that  she  was  the  owner  by  purchase  with  her  personal  funds  of  the 
original  stock  of  goods  with  which  the  firm  commenced  business ;  that  she  was 
also  the  owner  of  a  farm  a  short  distance  from  the  town  of  Nevada,  and  of  a 
hundred  or  more  of  cattle  thereon, — whether  the  farm  was  her  separate  or 
general  property  does  not  appear,  that  Jones,  her  partner,  was  insolvent,  hav- 
ing an  interest  in- the  profits  of  the  firm  as  payment  for  his  services;  that  her 
husband  was  also  insolvent;  that  Mrs.  Hays  was,  to  some  extent,  in  poor 
health,  and  intrusted  the  management  of  her  business  affairs  largely  to  her 
husband  as  her  agent;  that  she  both  verbally  and  in  writing  recognized  him 
as  her  agent;  that  the  property  both  real  and  personal  was  in  the  name  of  the 
wife,  and  was  treated  by  the  husband  as  the  wife's  separate  property;  that  she 
signed  all  papers  looking  to  its  disposal  or  incumbrance;  that  in  July,  1880, 
the  plaintiff  sold  to  the  firm  of  Hays  &  Jones  goods  amounting  to  $&5b.50,  and 
that  the  sale  was  made  to  the  firm  upon  the  credit  given  the  firm  by  the  sup- 
posed responsibility  of  the  defendant  Mary  F.  Hays.  The  defendant  Mis.  Hays 
testifies  that  she  told  her  husband  that  she  did  not  want  her  name  used  in  the 
partnership  with  Jones,  and  that  she  intrusted  her  money  and  property  to  the 
management  of  her  husband  in  order  to  preserve  peace  in  the  family.  There 
is  no  ground  to  question  her  testimony,  which  shows  her  husband  to  have  been 
entitled  to  but  little  respect.  It  is  matter,  however,  with  which  the  public 
has  nothing  to  do  from  a  legal  stand-point.  She  in  nowise  repudiated  his 
agency,  or  his  acts  as  agent,  but,  on  the  other  hand,  recognized  him  fully  and 
unequivocally  as  her  agent.  On  this  state  of  facts  there  can  be  no  doubt,  u nder 
;  .the  decisions  to  which  we  have  referred,  as  to  the  legal  status  of  the  contract 

'•  sued  upon.    Under  the  laws  of  the  state  of  Missouri  it  was  valid  in  equity, 

I  and  enforceable  against  the  separate  estate  specified  in  the  plaintiffs'  replica- 

tion.   Suit,  however,  is  brought  in  the  courts  of  this  state,  to  which  the  de- 
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fendant  Mrs.  Hays  has  changed  her  domicile.  It  is  in  its  nature  an  actional 
law,  and  contemplates  a  personal  judgment  against  her  which  will  reach  her 
general  property.  It  remains  to  consider  whether  the  action  can  be  main- 
tained. We  are  of  opinion  that  it  cannot.  Under  the  statutes  of  Colorado  a 
married  woman  is  no  longer  sub  potestate  virit  as  at  common  law.  She  may 
contract,  sue,  and  be  sued  as  a  feme  sole.  While  this  is  true,  it  is  a  familiar 
principle  that  the  nature,  validity,  obligation,  and  interpretation  of  contracts 
are  to  be  governed  by  the  lex  loci,  and  we  are  of  the  opinion  that  there  is  a  de- 
fect of  obligation  in  the  contract  sued  upon  which  forbids  the  judgment  asked 
for.  What  the  defendant  undertook  to  do  within  her  legal  capacity  to  con- 
tract constitutes  the  obligation  of  her  contract.  She  did  not  undertake  to  be- 
come personally  liable  to  the  plaintiffs  for  the  price  of  the  goods.  Such  an 
undertaking  would  have  been  void,  as  not  within  her  capacity.  Substantially 
she  undertook  that  her  separate  estate  then  existing  might  be  subjected  to  the 
payment  of  the  debt  in  case  of  default.  This  was  the  extent  of  the  obligation 
of  her  contract.  And  this  is  all  that  the  plaintiffs  are  entitled  to  ask  any  court, 
whether  in  Missouri  or  elsewhere,  to  enforce.  We  cannot  change  the  nature 
of  the  contract,  or  add  to  its  obligations.  A  personal  judgment  cannot  be 
given,  as  it  presupposes  and  requires  in  the  contract  that  which  under  thelex 
loci  was  impossible,  viz.,  a  valid  peraonal  obligation  on  the  part  of  the  defendp- 
ant  to  pay  out  of  her  general  estate.  Story,  Confl.  Law,  §  569  et  seq;  Gris- 
wold  V.  Qolding,  (Ky.)  3  S.  W.  liep.  535.  We  are  cited  by  counsel  for  the  ap- 
pellant to  a  large  number  of  cases  as  supporting  a  different  view,  especially  to 
Smith  V.  Spinolla,  2  Johns.  197;  White  v.  Canfleld^  7  Johns.  117;  Sioard  v. 
Whale,  11  Johns.  194;  Hinkley  v.  Marean,  3  Mason,  89;  Tltfis  v.  Hobart,  5 
Mason,  379;  Woodbridge  v.  Wright,  3  Conn.  528 ;  Wood  v.  Malin,  10  N.  J.  Law, 
211.  We  have  nothing  to  say  against  the  doctrine  of  these  authorities.  As 
we  understand  them,  they  presuppose  and  are  founded  upon  what  in  this  case 
is  wanting, — a  personal  obligation  in  the  contract  authorizing  a  personal  judg- 
ment. We  are  of  the  opinion  that  the  defense  of  coverture  interposed  by  the 
defendant  was  good,  and  that  the  matter  alleged  in  the  replication  by  way  of 
avoidance  was  not  sufficient.  Had  the  verdict  of  the  jury  been  in  favor  of 
the  plaintiffs,  the  law  would  not  have  authorized  a  judgment  thereon  in  their 
behalf.    The  judgment  of  the  court  below  must  be  affirmed. 


<U  Colo.  108) 

Little  v.  I)ougherty. 
{Supreme  Court  of  Colorado.    February  13, 1888.) 

1.  Frauds,  SrATtJTB  of— Contract  not  to  bb  Performed  within  a  Year— Writing 

—Telsoramb. 

Defendant  sent  a  telegram  to  plaintiff  s^ng:  "Will  you  accept  [employment] 
on  two  years*  guaranty  at  $1,400? "  Plaintiff  answered  by  telegram  sayinff  that  he 
accepted,  and  would  be  on  hand  to  commence  work  January  10th.  Deiendant  sent 
a  telegram  in  response  saying:  "I  will  accept  you  January  10th.  ^  Held,  that  the 
contract  of  hiring  for  two  years  was  reduced  to  writing,  and  signed,  sq  as  to  take 
it  out  of  the  statute  of  frauds. 

2.  Master  and   Servant—Wrongful   Discharge— Action— General  Denial— Evi- 

dence. 

Plaintiff  alleged  that  he  was  »vrongfnUy  discharged  by  defendant.  This  defend* 
ant  denied :  and  the  parties,  without  objection  to  the  state  of  the  pleadings,  went 
to  trial.  Held  error  for  the  court  to  exclude  testimony  showing  misconduct  of 
plaintiff  in  his  employment  a  month  prior  to  discharge. 

Commissioners'  decision.    Appeal  from  superior  court  of  Denver. 
Action  brought  by  W.  H.  Dougherty  against  C.  W.  Little,  to  recover  dam- 
ages for  a  breach  of  contract.    Judgment  for  plaintiff,  and  defendant  appeals. 
X.  B.  France,  for  appellant.     C,  8,  Wilson,  for  appellee. 

Stallcup,  C.     The  appellee  was  plaintiff  below.    His  action  was  for  dam- 
ages for  breach  of  contract.    He  had  entered  into  a  contract  with  appellant 
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to  serve  him  in  his  jewelry  business  in  Denver  two  years,  for  $1,400  per  year. 
Commencing  January  10th,  he  remained  in  the  service  in  the  store  until  June 
16tb  following,  when  he  was  transferred  to  that  of  traveling  salesman,  where 
tie  served  till  in  July,  when  he  was  discharged.  The  case  was  tried  before  a 
i*eferee  by  consent.  Upon  his  report  judgment  was  entered  for  $900  for  ap- 
pellee. Upon  the  record  here,  three  questions  are  presented  for  our  consid- 
eration. 

First.  For  appellant,  it  is  urged  here  that  the  contract  of  hiring  was  not 
in  writing,  and  tlierefore  void  under  our  statute  of  frauds.  From  the  evi- 
dence it  appears  that  on  December  14,  1882,  appellant  sent  from  Denver  to 
appellee,  at  Philadelphia,  Pa.,  a  letter  asking  him  at  what  salary  he  would 
come  and  work  for  him  one  year,  commencing  January  1,  1883,  and  request- 
ing answer  by  telegram ;  that  appellee  answered  the  same  by  letter  and  tele- 
gram, stating  that  he  would  come  for  $1,500.  Appellee  also  received  a  tele- 
gram of  date  December  19th  from  appellant,  stating  he  would  give  $1,200  for 
one  year.  No  answer  was  made  to  this  telegram.  Afterwards  appellee  re- 
ceived another  telegram  from  appellant,  saying:  "Will  you  accept  on  two 
years'  guaranty  at  $1,400?"  This  was  answered  by  appellee  by  telegram, 
saying  he  accepted,  and  would  be  on  hand  to  commence  January  10th;  to 
which  he  received  another  dated  December  27th,  stating:  "I  will  accept  you 
January  10th.  Bring  all  the  pointers  possible."  Appellee  kept  no  copies  of 
his  letters  and  telegrams  sent  to  appellant,  but  produced  those  received  by 
him.  Those  sent  by  appellee  were  not  produced,  though  appellant  had  been 
duly  notified  to  produce  the  same.  We  think  the  contract  was,  by  means  of 
the  said  telegrams  and  letters,  reduced  to  writing,  and  signed  by  the  parties, 
in  compliance  with  the  statute,  so  as  to  constitute  a  valid  contract.  Trevor 
V.  Wood.  36  N.  Y.  307. 

The  second  question  goes  to  the  pleadings,  and  arises  upon  the  rejection  of 
certain  evidence  offered  upon  the  trial  by  appellant.  The  chief  controversy 
in  the  case  was  as  to  whether  the  discharge  of  appellee  by  appellant  from  his 
service  before  the  expiration  of  the  term  for  which  he  had  employed  him  was 
wrongful  or  not.  That  he  had.  discharged  him  before  the  expiration  of  the 
term  of  his  employment  was  evident.  The  contract  of  employment  was  gen- 
eral in  its  terms,  and  did  not  limit  the  service  thereunder  to  any  branch  of 
appellee's  business.  The  court  below  held  that  the  original  contract  con- 
tinued after  the  transfer  of  appellee  from  the  service  in  the  store  to  the  serv- 
ice as  traveling  salesman.  There  was  evidence  sufiicient  to  warrant  such 
holding.  The  cause  of  action  was  not  definitely  stated  in  the  complaint.  It 
was  alleged  therein  "that  the  defendant  on  said  16th  day  of  July,  1883.  wrong- 
fully discharged  plaintiff."  It  was  also,  in  effect,  alleged  that  plaintiff  was 
at  the  date  of  discharge  ready  and  willing,  and  ever  since  has  been  ready  and 
willing,  and  then  offered,  and  has  since  offered,  to  continue  in  the  service, 
and  to  perform  the  ajjreement.  The  appellant  made  no  objection  to  this 
feature  of  the  complaint,  but  answered  thereto,  and  to  the  breach  of  con- 
tract so  alleged,  denied  that  he  wrongfully  discharged  said  plaintiff.  Appel- 
lee made  no  objection  to  the  answer,  but  replied  to  certain  allegations  thereof. 
The  indefinite  character  of  the  issue  in  this  regard  was  thereby  waived  by  the 
parties.  And  plaintiff  could  not,  after  the  admission  of  proofs  tending  to 
show  compliance  with  the  contract  on  his  part,  challenge  defendant's  evi- 
dence of  non-compliance  therewith.  Trustees,  etc.,  v.  Odlin,  8  Ohio  St.  293; 
Marley  v.  Smith,  4  Kan.  187;  Stevens  v.  Thompson,  5  Kan.  311.  Therefore 
the  evidence  offered  to  show  appellee's  misconduct  while  serving  in  the  store 
was  competent,  and  the  rejection  thereof  wfis  error.  Appellee's  right  of  re- 
covery rested  upon  the  alleged  wrongful  discharge,  which  appellant  might 
defeat  by  showing  a  failure  upon  the  part  of  appellee  in  the  performance  of 
his  duties  under  the  employment,  sufiicient  to  constitute  a  justification  for 
the  discharge.    The  fact  that  the  evidence  in  question  related  to  misconduct 
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a  month  prior  to  the  discharge,  and  prior  to  the  change  in  the  service,  did 
not  render  it  incompetent.  Appellant's  final  action  may  have  been  the  result 
of  appellee's  long-continued  misconduct.    The  judgment  should  be  reversed. 

Db  France,  C,  concurs. 

Rising,  C.  I  concur  in  the  reversal,  for  the  reasons  given  In  the  foregoing 
opinion,  and  the  f  urtiier  reason  that  the  rule  of  damages  adopted  bj  the  ref- 
eree is  erroneous. 

Per  Curiam.  For  the  reasons  assigned  in  the  foregoing  opinion  the  judg- 
ment is  reversed,  and  the  cause  remanded  for  a  new  trial. 


(U  Colo.  130) 

Bassick  Men.  Ck>.  et  aL  v.  Davis  et  al. 
{Supreme  Court  of  Colorado.    March  9, 188S.) 

1.  Equitt— Jurisdiction— Compelling  Conveyance. 

A  complaint  which  alleges  that,  in  an  action  against  defendants,  plaintifto  were 
adjudged  to  be  the  owners  of  a  portion  of  a  mining  claim :  that  defendants  after- 
wards procured  a  patent  for  the  whole  of  such  claim,  and  refused  to  convey  to 
plaintiffs  their  portion:  and  praying  a  decree  compelling  defendants  to  convey,— 
states  a  case  for  equitable  rehef . 

2.  Samb—Dbmubreb— Defense  or  Bona  Fide  Pxtbohasb. 

A  defendant,  on  demurrer  to  a  complaint,  praying  for  the  conveyance  of  certain 
land,  the  ownership  of  which  has  formerly  been  adjudged  to  be  in  plaintiffs,  cannot 
claim  that  he  Is  an  innocent  purchaser,  where  that  fact  does  not  appear  on  the  face 
of  the  complaint,  but  he  must  plead  it  as  matter  of  defense. 

Appeal  from  district  court,  Custer  county. 

The  defendants  in  the  court  below  demurred  to  the  complaint  of  the  plain- 
tiffs on  the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  demurrer  was  overruled,  the  defendants  stood  by  their  demurrer, 
and  a  decree  was  entered  in  favor  of  the  plaintiifs.  From  this  decree  the 
defendants  appeal  to  the  supreme  court.  The  following  abstract  sufficiently 
shows  the  character  of  the  complaint.  The  above-named  plaintiffs  complain 
and  allege  "that  they  and  defendant  Edmund  C.  Bassick  are  native-born  citi- 
zens of  the  United  States,  and  are  the  owners  of  all  (excepting  the  hereinafter 
mentioned  portion,  described  as  decreed  to  the  defendants  Smith,  Buckley, 
Meredith,  and  Holmes)  of  the  Queen  Victoria  mining  claim,  situated  in 
Hardscrabble  mining  district,  in  said  county  of  Custer,  and  state  of  Colorado; 
*  *  *  that  in  the  year  1879,  the  defendants  Smith,  Buckley,  Meredith, 
and  Holmes  made  their  application  for  a  United  States  patent  for  and  to  the 
Nemeha  lode  raining  claim,  *  *  *  during  the  sixty  days  directed  by  law. 
The  plaintiffs  and  said  Bassick  (one  of  the  defendants)  and  one  Benjamin  F. 
Smith  were  the  owners  of  all  of  said  Queen  Victoria  claim,  and  duly  filed  in 
the  United  States  land-office  at  Pueblo,  Colorado,  their  adverse  claim  to,  and 
were  then  the  owners  of,  all  that  portion  of  the  ground  of  said  Queen  Victoria 
mining  claim  embraced  in  said  application  for  patent,  which  is  thus  described, 
to-wit:  *  *  *  And  that  within  thirty  days  after  the  said  filing  of  said 
adverse  claim,  on  September  29,  1879,  said  adverse  claimants  commenced 
their  suit  in  the  district  court  of  said  county  of  Custer  in  support  of  and  to 
determine  their  said  adverse  claim;  and  then,  on,  to-wit,  the  date  last  afore- 
said, said  adverse  claimants  filed  in  the  office  of  the  recorder  of  the  said  county 
of  Custer  a  notice  of  the  pendency  of  their  said  action,  containing  the  names 
of  the  parties  to  the  said  action,  the  object  thereof,  and  description  of  the 
property  affected  thereby,  to-wit,  the  same  property  which  is  above  bounded 
and  described;  and  therefore,  in  said  district  court,  in  said  action,  proceedings 
were  had  which  on,  to-wit,  October  31,  A.  D.  1879,  resulted  in  a  decree,  ren- 
dered and  entered  in  said  district  court,  as  follows,  that  is  to  say:     *Safnud 
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DaviSt  John  W.  Lawrence^  Edmund  C,  Baasick^  Benjamin  F.  8mUhf  and 
Robert  J,  Sieger  v.  Lorenzo  W.  Smithy  William  Buckley ^  William  Meredith^ 
and  William  H.  Holmes,  On  this  day  come  the  said  plaintiffs  and  said  de- 
fendants, by  their  attorneys,  and  by  consent  of  both  parties,  (plaintiffs  and 
defendants,)  the  following  judgment  and  decree  is  entered  in  tliis  action ;  that 
is  to  say:  It  is  considered,  adjudged,  and  decreed  by  the  court  that  the  fol- 
lowing described  portion  of  the  premises  in  dispute  in  tliis  section,  to- wit, 
*  *  *  be,  and  the  same  is,  vested  in  the  defendants.  And  it  is  considered, 
adjudged,  and  decreed  that  of  the  premises  in  dispute  herein,  described  and 
bounded  as  follows,  to-wit,  *  *  'i'  be,  and  the  same  is,  vested  in  the  said 
plaintiffs.  And  the  parties  hereto  shall  pay  their  own  costs  in  this  action.' 
And  that  by  said  decree  there  was  vested  in  said  adverse  claimants  the  last 
above  bounded  and  described  premises,  and  the  same  became  thereby  and 
were  declared  to  be  the  property  of  the  said  adverse  claimants.  And  a  certi- 
fied copy  of  said  decree,  under  the  seal  of  said  district  court,  and  the  hand  of 
the  clerk  thereof,  was  thereafter  duly  filed  in  the  said  land-office,  and  the 
matter  of  said  application  for  patent  was  proceeded  with,  and  the  same  ter- 
minated in  the  granting  of  a  patent  by  the  United  States  to  said  applicants 
for  the  whole  of  their  (claimed)  Xemeha  mining  claim;  and  included  In  said 
patent  was  and  is  the  whole  of  the  premises  by  said  decree  vested  in  said  ad- 
verse claimants.  And  that  since  the  rendition  and  entry  of  said  decree  the 
said  De  Lano,  Theodore  H.  Lowe,  S.  M.  Carleton,  the  Bassick  Mining  Com- 
pany, and  O.  E.  Sperry  have  taken,  or  attempted  to  take,  by  deed,  from  said 
defendants,  or  some  of  them,  interests  in  said  premises,  (mentioned  in  said 
decree,)  and  in  those  so  vested  as  is  aforesaid  in  the  plaintiffs  ivnd  said  Bas- 
sick and  Benjamin  F.  Smith.  And  that  said  Ophelia  P.  Lowe  claims  some 
interest  in  said  premises  so  decreed  to  the  adverse  claimants,  as  is  aforesaid, 
but  whether  by  deed  or  otherwise,  the  plaintiffs  are  not  informed,  and  are 
unable  to  state.  And  that  after  the  rendition  and  entry  of  said  decree,  and 
on,  to-wit,  May  17,  A.  D.  1880,  the  said  Benjamin  F.  Smith  sold,  for  a  valu- 
able consideration,  and  by  a  suflftcient  deed  of  conveyance  conveyed,  to  said 
Bassick,  all  his  interests  (being  an  individual  eighth)  in  said  Queen  Victoria 
mining  claim.  And  that,  upon  receiving  information  of  the  granting  of  said 
patent,  the  plaintiffs,  on  their  own  behalf  and  that  of  said  Bassick,  demanded, 
and  caused  to  be  demanded,  of  and  from  the  defendants,  conveyance  of  said 
(last  above  bounded  and  described)  premises  to  them,  and  were  met  with  a 
refusal  on  the  part  of  the  defendants  to  give  such  a  deed;  and  the  defendants 
(except  said  Bassick)  neglect,  and  they  do  refuse,  to  make  or  give  such  a  deed  or 
conveyance  for  said  premises,  and  hold,  and  claim  the  right  to  hold,  the  same  as 
and  for  their  own,  free  and  clear  from  all  claim  of  the  plaintiffs  and  the  said  Bas- 
sick thereon,  contrary  to  right  and  justice  and  the  said  decree.  And  that  the 
said  defendants  (excepting  said  Bassick)  are  not  entitled  to  hold  or  claim  the 
premises  (or  any  thereof)  so  decreed  as  is  aforesaid  to  said  adverse  claimants, 
save  and  except  in  trust  for  the  plaintiffs  and  the  said  Bassick;  and  they  do, 
under  said  decree  and  patent,  hold  the  title  to  the  same  in  trust  for  the  plain- 
tiffs and  said  Bassick,  and  not  in  their  own  right,  nor  for  their  own  use. 
And  that  the  defendants  and  each  of  them,  excepting  said  Bassick,  are  threat- 
ening and  endeavoring  to  sell  and  dispose  of  said  Nemeha  lode  claim  and  said 
premises,  which  were  so  decreed  to  said  adverse  claimants  as  is  aforesaid, 
without  protecting  the  rights  therein  uf  the  said  plaintiffs  and  said  Bassick, 
and  to  their  very  great  injury  in  the  premises.  And  that  the  said  Bassick  is 
made  a  defendant  herein  because  the  plaintiffs  cannot  obtain  his  consent  to 
join  herein  as  plaintiff,  and  it  is  necessary  that  he  be  a  party  herein  to  fully 
protect  the  plaintiffs'  rights.  Wherefore  the  plaintiffs  demand  judgment 
— Firsty  that  this  court  require  the  defendants,  (except  said  Bassick,)  by  a 
short  day,  to  convey  to  the  plainliffs  and  said  Bassick  the  premises  so  de- 
creed to  the  adverse  claimants  as  is  in  the  foregoing  complaint  set  out;  and 
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that  in  default  thereof  a  commissioner  be  appointed  by  this  court  to  make,  ex- 
ecute, acknowledge,  and  deliver  such  said  conveyance;  second,  that  the  defend- 
ants pay  the  costs  herein;  and,  thirdt  that  all  proper,  other,  further,  or  dif- 
ferent relief  be  granted  and  decreed  as  may  be  consonant  to  equity  and  jus- 
tice in  this  action."  On  January  23,  1885,  the  appeal  was  dismissed  by  this 
court  as  to  the  Bassick  Mining  Company,  and  the  cause  is  now  prosecuted  by 
and  on  behalf  of  John  S.  Be  Lano. 

A,  J,  Rising  and  Q*  C  Iforiis,  for  appellants.  Blackburn  cfe  Dale,  for 
appellees. 

Elbert,  J.,  (after  stating  the  facts  as  above,)  The  demurrers  of  the  sev- 
eral defendants  were  properly. overruled.  The  bill  of  complaint  stated  a  case 
for  equitable  jurisdiction  and  relief.  When,  through  fraud,  mistake,  or  for 
any  reason  recognized  as  a  ground  of  equitable  interference,  the  legal  title  to 
any  portion  of  the  public  domain  has  been  obtained  by  a  party,  when  in 
equity  and  good  conscience  another  was  better  entitled,  a  court  of  equity"  will 
treat  the  patentee  as  a  trustee,  and  compel  him  to  convey.  Filmore  v.  Rieth- 
man,  6  Colo.  120;  Wells  v.  Francis,  7  Colo.  896;  Johnson  v.  Towsley,  13  Wall. 
74;  Moore  v.  Rabbins,  96  U.  S.  530;  Markguez  v.  FrUbee,  101  U.  S.  473. 
Counsel  for  the  appellant  De  I^no  contends  that  he  was  a  bona  fide  purchaser 
for  a  valuable  consi  deration,  without  notice.  This  was  matter  for  defense,  and 
should  have  been  interposed  by  answer.  Where  the  facts  do  not  appear  on 
on  the  face  of  the  complaint,  so  as  to  permit  a  demurrer,  this  defense  must 
be  pleaded  in  order  to  be  available.    2  Pom.  £q.  Jur.  §  784,  and  cases  cited. 

The  decree  of  the  court  below  must  be  affirmed. 


(11  Colo.  143)  ^  ^  ^      , 

Cantril  t?.  Babcoce  et  ah 
(Supreme  C&wrt  of  Colorado.    March  9, 1888.) 

Rbplevin— Judgment  por  Returns— Monet  Value  —  Review  in  Action  on  Bond. 
In  an  action  of  replevin,  judgment  was  entered  for  the  return  of  the  goods,  or  the 
payment  of  a  certain  sum  of  money,  their  assessed  value,  to  the  attaching  officer 
from  whose  custody  the  goods  were  replevied.  Held,  that  the  amount  of  the 
money  judgment,  as  fixed  m  the  replevin  suit,  could  not  be  reviewed  in  an  action 
upon  the  replevin  bond. 

Error  to  district  court,  Boulder  county. 

Cantril,  as  United  States  marshal,  levied  two  writs  of  attachment  issuing 
from  the  federal  court,  in  suits  against  Herman  Bros.,  upon  certain  personal 
property  belonging,  as  he  assert^,  to  them.  Babcock,  who  was  not  a  party 
to  the  suits  in  the  federal  court,  but  claimed  to  own  the  property  by  purchase 
from  the  assignee  of  Herman  Bros.,  brought  his  action  of  replevin  in  the  dis- 
trict court  of  Boulder  county,  giving  the  usual  replevin  bond,  with  the  other 
defendants  above  mentioned  as  sureties.  The  replevin  action  was  decided 
upon  demurrer  in  favor  of  Cantril,  judgment  being  entered  in  the  state  court 
for  a  return  to  him  of  the  property  replevied,  or,  in  case  a  delivery  thereof 
could  not  be  had,  then  for  the  sura  of  $4,770.40,  the  value  of  the  goods  replev- 
ied. The  goods  were  not  redelivered,  nor  was  the  amount  of  the  judgment 
paid.  The  present  action  was  brought  by  Cantril  upon  the  replevin  bond. 
in  this  bond  defendants  undertook  and  acknowledged  to  the  effect  that  they 
were  "jointly  and  severally  bound  unto  defendant  Cantril  *  *  ♦  in  the 
sum  of  89,546.80,  (being  double  the  value  of  said  property  described  in  the  af- 
fidavit,) for  the  prosecution  of  said  action  without  delay  and  with  effect,  and 
for  the  return  of  said  property  to  said  defendant,  if  return  thereof  should  be 
adjudged,  and  for  the  payment  to  the  said  defendant  of  such  sum  of  money  as 
might  from  any  cause  be  recovered  against  said  plaintiff,  Babcock."  Upon 
trial  to  the  court,  a  jury  being  expressly  waived,  judgment  was  entered 
awarding  Cantril  $1,778.13.    To  review  this  judgment  the  present  writ  of  er- 


Digitized  by 


Google 


Colo.]  GANTBIL  V.  BABOOGK.  297 

Tor  was  sued  oat  by  bim.  It  appeared  by  the  pleadings  and  evidence  below 
that  the  amount  of  the  judgment,  viz.,  said  •1,778.13,  represented  the  aggre- 
gate amount  of  the  claims  in  suit  before  the  federal  court  on  account  of  which 
the  writs  of  attachment  aforesaid  issued,  and  were  levied  upon  the  property 
mentioned.  It  in  like  manner  farther  appeared  that  suit  was  afterwards 
brought  in  the  federal  court  by  other  creditors  against  Herman  Bros,  for  dif- 
ferent sums  aggregating  more  than  the  full  amount  of  the  alternative  money 
judgment  given  by  the  state  court  in  the  action  of  replevin,  and  that  writs  of 
attsMshment  issuing  in  such  suits  were  placed  in  the  hands  of  the  marshal,  who 
levied  upon  the  same  goods  by  serving  copies  of  the  writs  upon  Herman 
Bros.,  and  making  the  proper  indorsements  thereon.  Also,  that  Babcock, 
claiming  ownership  of  the  property,  intervened  in  six  of  those  suits,  and 
that  the  ownership  and  right  of  possession  were  found  against  him  in  each 
of  them.  Judgments  were  duly  recovered  by  the  plaintiff  in  all  the  suits 
above  mentioned  pending  before  the  federal  court.  Section  204  of  the  Civil 
Code,  referred  to  in  the  opinion,  reads  as  follows:  "In  an  action  to  recover 
the  possession  of  personal  property,  judgment  for  the  plaintiff  may  be  for 
the  possession,  or  the  valae  thereof,  in  case  a  delivery  cannot  be  had,  and 
damages  for  the  detention.  If  the  property  has  been  delivered  to  the  plain- 
tiff, and  the  defendant  claim  a  return  thereof,  judgment  for  the  defendant 
may  be  for  a  return  of  the  property,  or  the  value  thereof,  in  case  a  recovery 
cannot  be  had,  and  damages  for  taking  and  withholding  the  same." 

Qeorge  Rogers,  for  plaintiff  in  error.  Deeker  <§  Yonley^  for  defendants  in 
error. 

Helm,  J.  Plaintiff  in  error,  Cantril,  recovered  the  judgment  to  reverse 
which  this  proceeding  was  instituted.  His  position  is  j;hat  he  was  entitled  to 
the  full  sum  awarded  in  the  state  court  by  judgment  in  the  replevin  suit, 
and  that  that  court  could  not,  in  the  present  action  upon  the  replevin  bond, 
review  or  re-investigate  the  matters  then  adjudicated.  The  replevin  bond 
constituted  a  contract  between  Babcock  and  his  sureties  on  the  one  hand,  and 
Cantril  on  the  other.  Its  terms  are  unequivocal.  They  stipulate  for  the  pay- 
ment, in  case  of  defeat  in  the  replevin  action,  of  "such  sum  of  money  as  may, 
from  any  cause,  be  recovered  against  the  said  plaintiff."  It  is  clear  that  the 
court  below  did  not  render  judgment  at  the  trial  of  the  present  suit  in  ac- 
cordance with  this  provision  of  the  contract  or  undertaking.  The  property 
replevied  was  not  redelivered,  and  by  the  condition  of  the  obligation,  defend- 
ants were  to  pay  Cantril  94,470.40,  the  value  thereof  as  fixed  by  the  judgment. 
It  is  asserted  that  defendant's  money  recovery,  where  he  succeeds  in  a  re- 
plevin suit  and  the  property  seized  by  the  plaintiff  is  not  returned,  is  meas- 
ured by  the  extent  of  his  (defendant's)  interest  therein.  This  legal  proposi- 
tion it  is  not  necessary  now  to  consider.  If  correct  and  unmodified  by  stat- 
ute, it  might  have  an  important  bearing  were  we  trying  or  reviewing  the  re- 
plevin action.  But  the  authorities  are  clear  that  the  judgment  rendered  un- 
der statutes  similar  to  ours,  (section  204,  Civil  Code,)  for  the  value  of  property 
in  the  replevin  suit,  is  conclusive  in  a  subsequent  suit  upon  the  replevin  bond. 
The  value  of  the  property,  together  with  plaintiff's  interest  therein,  is  sup- 
posed to  have  been  fully  determined  in  the  replevin  action.  Therefore,  these 
questions  are  treated  in  suit  upon  the  bond  as  res  adjudicata.  2  Suth.  Dam. 
51,  and  following.  Tliis  rule  of  law  is  in  our  opinion  decisive  of  the  present 
case.  To  say  that  it  shall  not  be,  is  to  relieve  parties  from  the  stipulations 
contained  in  their  solemn  written  obligations  under  seal.  Besides,  itappeara 
from  the  judgment  in  the  replevin  suit  now  under  consideration  that  the  sum 
awarded  in  case  of  failure  to  return  the  property  was.  the  exact  amount  then 
fixed  by  stipulation  of  the  parties  as  the  value  of  the  property  replevied.  No 
question  is  made  concerning  the  accuracy  of  this  stipulation,  and  hence  no 
controversy  exists  as  to  this  point.    When  property  In  the  liands  of  the 
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United  States  marshal  has  been  wrongfully  seized  under  process  from  a  state 
court,  it  (the  state  court)  may  properly  render  judgment  for  a  return  to  the 
marshal  of  such  property,  or  payment  to  him  of  the  value  if  return  be  not 
made,  though  the  merits  of  plaintiff's  claim  are  not  adjudicated.  Parks  v. 
Wilcox,  6  Colo.  489.  As  suggested  in  that  case,  this  proceeding  is  necessary 
to  place  the  marshal  in  the  exact  position  he  occupied  before  being  wrongfully 
dispossessed,  and  to  fully  protect  the  lawful  process  under  which  he  acted. 
By  virtue  of  the  replevin  judgment,  the  property,  or  the  value  thereof,  as  the 
case  may  be,  is  restored  to  the  custody  of  the  federal  court.  And  it  seems  to 
us  that  that  court  is  the  proper  forum  in  which  to  litigate  (so  far  as  the  law 
and  procedure  may  permit  of  litigation)  all  claims  of  ownership  or  interest 
asserted  by  the  plaintiff  in  replevin  to  the  property  returned,  or  to  the  money 
paid  in  lieu  thereof.  Babcock^s  intervention  before  that  court  in  the  attach- 
ment suits  against  Herman  Bros.,  and  the  trial  therein  of  his  claim  of  own- 
ership,  were  evidently  based  upon  this  theory;  though  he  had  neither  rede- 
livered the  property  nor  paid  its  value  to  the  marshal. 

It  should  perhaps  be  remarked  in  passing  that  section  14,  p.  540,  Rev.  St 
1868,  has  been  repealed.  The  decisions  of  this  court  based  upon  that  statute 
are  therefore  not  authority  at  present.  Besides,  it  is  doubtful  if  the  rule  ad- 
hered to  would  be  applied  in  cases  like  the  one  at  bar,  even  were  the  statute 
still  in  force. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  cause  remanded, 
with  directions  to  enter  judgment  in  favor  of  the  marshal  for  the  full  amount 
awarded  by  the  court  in  the  replevin  suit,  together  with  legal  interest  to  the 
date  of  such  judgment. 

(U  Colo.  147)  -^— 

People  ex  rel.  Aspen  M.  &  S.  Co.  t>.  District  Cotjbt.  Pitkin  Co, 
{Supreme  Court  of  Colorado,    March  9, 1888.) 
L  CoNSTiTUTiosAi.  Law— Leoisla-tive  Powbks— Eminent  Domain. 

Rev.  St.  U.  S.  S  2338,  (U.  S.  St.  at  Large  1866,  p.  252,)  which  provides  that  the  local 
legislature  of  anj  state  or  territory,  in  the  absence  of  necessary  legislation  by  con- 
gress, may  provide  rules  for  working  mUies  involving  easements,  does  not  author- 
ize state  legislatures  to  pass  lawd  in  violation  of  their  state  constitutions:  and  Gea. 
St.  Colo.  §2407,  which  was  passed  by  the  legislature  of  the  territory  of  Colorado 
in  1874,  which  provides  that  all  mining  claims  now  or  hereinafter  located  shall  be 
subject  to  the  right  of  way  of  any  tramway  which  is  now  in  use,  or  may  be  here- 
after laid  out  across  it,  is  abro>?ated  so  far  as  it  is  in  violation  of  Const  art  2,  fi 
14,  which  provides  that  private  property  shall  be  appropriated  for  private  purposes 
only  for  ways  of  necessity,  reservoirs,  drains,  flumes,  or  ditches  for  a«riculUiral, 
mining,  milling,  domestic,  or  sanitary  purposes. 

S.  Eminent  Domain— Interlocutory  Decree— Discretion  to  Vacate. 

When,  In  proceedings  to  condemn  lands  for  a  private  railroad,  the  judge,  under 
the  eminent  domain  act,  enters  an  interlocutory  order  granting  the  petitioners  pos- 
session of  the  land  pending  the  proceedings,  it  is  not  error  for  the  oourt,  when  it 
sustains  a  general  demurrer  to  the  ^tition.  to  vacate  such  rule,  as  the  statute  re- 
ferred to  leaves  the  matter  of  granting  such  a  rule,  in  the  first  place,  entirely  in 
the  discretion  of  the  court 

8,  Same. 

Where,  in  proceedings  under  the  eminent  domain  act  to  condemn  lands  for  %  private 
railroad,  the  judge  vacates  an  order  granting  the  petitioners  possession  of  the  land 
pending  the  proceedings,  he  cannot  be  said  to  have  abused  his  discretion,  when  it 
appears  that  the  right  to  condemn  the  land  in  controversy  did  not  exist. 

Certiorari  to  district  court,  Pitkin  county;  Thomas  A.  Ruceer,  Judge. 

The  relator  is  the  owner  of  several  mining  claims  situated  on  Aspen  moun- 
tain,  in  Pitkin  county;  and  in  order  to  facilitate  the  transportation  oforefl 
therefrom  to  certain  sampling  works  in  the  town  of  Aspen,  known  as  the 
♦*Hewitt  Sampler,"  laid  out  and  constructed  tramways  from  the  mines  to  a 
common  point  in  the  vicinity,  and  laid  out  a  main  line  extending  from  the 
point  of  convergence  to  the  sampling  works.  This  main  line  crosses  a  parcel 
of  land  severally  claimed  by  three  persons;  by  two  of  them  as  mining  locations. 


Digitized  by 


Google 


Colo.]  PEOPLE  V.  DISTRICT  COUBT.  299 

and  by  the  third  under  a  pre-emption  location  as  agricultural  land.  'The  strip 
desired  for  the  tramway  is  193  feet  in  length  and  33  feet  in  width.  Being 
unable  to  obtain  the  right  of  way  over  this  tract  from  the  several  claimants, 
the  relator  filed  a  petition  in  the  district  court  of  Pitkin  county  praying  that 
the  strip  described  therein  be  condemned,  under  the  eminent  domain  act,  for  the 
purpose  mentioned,  and  that  the  petitioner  be  admitted  into  possession  pend- 
ing the  proceedings,  upon  depositing  in  the  court  a  sum  of  money,  to  be  fixed 
by. the  judge,  sufficient  to  pay  a  reasonable  compensation  for  the  land  when 
the  same  should  be  ascertained.  Upon  filing  the  petition,  together  with  affi- 
davits in  support  of  its  averments,  a  summons  issued  to  the  parties  claiming 
the  land,  and  the  court  entered  a  rule  authorizing  the  relator  to  take  posses- 
sion, on  depositing  with  the  clerk  of  the  court  the  sum  of  $200.  This  sum  was 
deposited,  possession  taken,  and  the  construction  of  the  tramway  across  the 
track  commenced  before  the  return-day  named  in  the  summons.  A  general 
demurrer  to'the  petition  on  part  of  the  pre-emption  claimant  was  subsequently 
filed,  which  was  sustained  by  the  court,  and  thereupon  the  rule  for  posses- 
sion was  vacated  and  set  aside  as  to  the  said  claimant,  exceptions  being  re- 
served to  the  rulings.  An  appeal  from  the  last-mentioned  order  was  prayed 
and  denied. 

Geo,  J.  Boal  and  C,  S.  Wilson  for  petitioners.  A,  Heims  and  T.  C.  Mc- 
Devit,  for  respondents. 

Beck,  C.  J.,  {after  stating  the  facts  as  above,)  This  is  a  proceeding  to 
review,  upon  a  writ  of  certiorari^  an  order  of  tlie  court  below  vacating  and 
setting  aside  a  rule,  previously  entered  by  it,  granting  to  the  relator  posses- 
sion of  a  strip  of  land  pending  proceedings  instituted  for  its  condemnation, 
under  the  eminent  domain  statute,  for  the  purpose  of  a  tramway.  The  stat- 
ute referred  to  permits  the  court  or  judge,  at  any  stage  of  the  proceedings,  to 
enter  a  rule  authorizing  the  petitioner  to  take  possession  and  use  the  prem- 
ises sought  to  be  condemned  on  depositing  in  court  a  sum  of  money,  to  be 
fixed  by  the  judge,  sutDcient  to  pay  compensation  for  the  land  taken,  when 
the  amount  thereof  shall  be  ascertained.  The  proceeding  cvas  instituted  by 
a  private  corporation,  and  the  use  for  which  the  land  was  sought  to  be  appro- 
priated was  a  private  use.  The  supposed  errors  complained  of  are — First, 
that  the  court,  in  vacating  the  rule  for  possession  pending  the  proceeding  for 
condemnation,  exceeded  its  jurisdiction;  second,  that,  in  vacating  the  rule, 
it  greatly  abused  its  discretion. 

There  is  nothing  in  the  first  alleged  error.  The  rule  granting  possession 
pending  the  proceedings  was  discretionary,  and  might  have  been  denied  by  the 
judge.  In  many  cases  instituted  under  this  statute  it  is  the  duty  of  the  judge 
to  decline  to  enter  such  rule.  If,  therefore,  the  rule  be  granted,  and  the  court 
subsequently  ascertains  that  its  discretion  was  improvidently  exercised,  an 
interlocutory  order  vacating  and  setting  it  aside  cannot  be  impeached  for  want 
of  jurisdiction.  As  declared  by  the  court  in  Templeton  v.  District  Court,  47 
CaL  70,  the  authority  to  set  aside  the  order  is  as  clear  as  the  authority  to  enter 
it  in  the  first  insUmce. 

In  respect  to  the  alleged  abuse  of  discretion,  it  is  a  safe  proposition  that,  if 
the  right  to  condemn  the  strip  of  land  for  the  purposes  specified  in  the  peti- 
tion did  not  exist,  the  court  did  not  abuse  its  discretion  in  rescinding  the  or- 
der granting  possession.  The  right  claimed  is  based  upon  the  fifth  section  of 
the  act  of  congress  of  July  26,  1866.  entitled  "An  act  granting  the  right  of 
way  to  ditch  and  canal  owners  over  the  public  lands,  and  for  other  purposes,'* 
(U.  S.  St.  at  Large  1866,  p.  252,)  and  upon  the  eleventh  section  of  an  act  of 
the  legislature  of  the  late  territory  of  Colorado,  approved  February  13,  1874, 
entitled  "An  act  concerning  mines,"  (Laws  1874,  p.  188.)  Neither  of  the 
sections  mentioned  has  been  repealed,  but  each  has  been  embodied  in  subse- 
quent revisions.    The  former  now  appears  as  section  2338,  He  v.  St.  U.  S.» 
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and  is  as  follows:  ''As  a  condition  of  sale,  in  the  absence  of  necessary  legis- 
lation by  congress,  the  local  legislature  of  any  state  or  territory  may  provide 
rules  for  worljing  mines,  involving  easements,  drainage,  and  other  necessary 
means  to  their  complete  development;  and  those  conditions  shall  be  f  ulJy  ex- 
pressed in  the  patent."  The  other  provision  constitutes  section  2407,  Gen. 
St.  Colo.,  and  is  in  the  following  words:  "All  mining  claims  now  located,  or 
which  may  be  hereafter  located,  shall  be  subject  to  the  right  of  way  of  any 
ditch  or  flume  for  mining  purposes,  or  of  any  tramway  or  pack-trail,  whether 
now  in  use,  or  which  maybe  hereafter  laid  out  across  any  such  location:  pro- 
vided, always,  that  such  right  of  way  sliall  not  be  exercised  against  any  loca- 
tion duly  made  and  recorded,  and  not  abandoned  prior  to  the  establishment 
of  the  ditch,  flume,  tramway,  or  pack-trail,  without  consent  of  the  owner,  ex- 
cept by  condemnation,  as  in  case  of  land  taken  for  public  highways.  Parol 
consent  to  the  location  of  any  such  easement,  accompanied  by  the  completion 
of  the  same  over  the  claim,  shall  be  sufficient  without  writings:  and  provided, 
further,  that  such  ditch  or  flume  shall  be  so  constructed  that  the  water  from 
such  ditch  or  flume  shall  not  injure  vested  rights  by  flooding  or  otherwise." 
It  is  not  contended  on  part  of  the  relator  that  the  provision  of  the  latter 
section,  relating  to  tramways,  is  not  in  conflict  with  the  state  constitution; 
but  it  is  argued  that  the  foregoing  provisions  of  the  act  of  congress  imposed 
upon  the  land  in  question,  as  a  condition  of  sale,  the  easement  mentioned 
in  the  territorial  (now  state)  statute.  Says  counsel:  "He  who  acquires  min- 
eral land  from  the  general  government  cannot  divest  the  grant  of  the  con- 
ditions with  which  it  passes.  State  constitutions  can  neither  abridge  the  au- 
thority of  an  act  of  congress,  nor  strip  it  of  the  limitations  and  conditions  it 
imposes.  Congress  is  powerful,  and  may  ignore,  as  it  does,  state  constitu- 
tions, and,  in  broad  terms,  authorize  local  legislatures,  regardless  of  the  con- 
stitutions of  the  state,  •  to  provide  rules  for  working  mines ; '  rules  « involving 
easements '  securing  the  necessary  ingress  and  egress  to  one  mine  over  another, 
or  other  mineral  lands,  in  working  such  mine."  The  provision  of  the  act  of 
congress  relates  both  to  state  and  territorial  legislatures.  The  power  of  con- 
gress to  govern  a  territory  of  the  Uuited  States  is  conceded  to  be  supreme.  It 
may  authorize  the  organization  of  a  local  government,  with  authority  to  en- 
act laws,  and  it  may  legislate  directly  for  tlie  government  of  the  territory. 
Bank  v.  County  of  Yankton^  101  U.  S.  129.  But,  upon  the  admission  of  a 
territory  into  the  Union  as  a  sovereign  state,  the  right  of  local  self-govern- 
ment passes  to  the  state.  The  power  of  legislation  thereafter  resides  in  the 
people  of  the  state,  and  is  absolute  and  uncontrolled,  save  as  to  the  enumer- 
ated powers  reserved  to  the  national  government  by  the  federal  constitution, 
and  the  restraints  upon  state  legislation  imposed  by  that  instrument.  It  is 
provided  by  the  tenth  amendment  thereto  that  "the  powers  not  delegated  to 
the  United  States  by  the  constitution,  nor  prohibited  by  it  to  the  states,  are 
reserved  to  the  states,  respectively,  or  to  the  people."  Other  limitations  upon 
the  power  of  the  legislative  department  of  a  state  are  to  be  found  in  the  state 
constitution.  Cooley,  Const.  Lim.  10,  206,  and  notes.  Among  the  powers 
pertaining  to  a  state,  as  an  independent  sovereignty,  and  necessary  to  enable 
it  to  perform  its  public  functions,  is  the  authority  to  make  and  enforce  laws 
for  its  government,  and  for  the  welfare  and  protection  of  it49  citizens  and  their 
property.  Subject  to  exceptions  falling  within  the  enumerated  powers  of  the 
federal  government,  a  state  has  the  exclusive  power  to  regulate  its  own  do- 
mestic affairs.  This  includes  the  power  to  control  private  property  within  its 
limits,  and  to  establish  rules  and  regulations  for  its  enjoyment  and  use.  It 
may  impose  restraints  upon  the  owners  thereof  as  to  the  manner  of  its  enjoy- 
ment: and  in  proper  cases,  and  in  a  constitutional  manner,  may  partially  or 
wholly  deprive  them  of  its  use,  and  appropriate  it  to  other  uses.  Sedg.  St.  & 
Const.  Law,  423-450;  Mills.  Em.  Dom.  §  9  etaeq.  One  of  the  powers  of  state 
sovereignty  which  may  be  exercised  in  the  regulation  and  control  of  private 
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property  is  termed  the  "right  of  eminent  domain.**  Concerning  this  power. 
Judge  Cooley  says:  "As,  under  the  peculiar  American  system,  the  protection 
and  regulation  of  private  rights,  privileges,  and  immunities  in  general  belong 
to  the  state  governments,  and  those  governments  are  expected  to  make  pro- 
vision for  the  convenience  and  necessities  which  Jire  usually  provided  for  their 
citizens  through  the  exercise  of  the  right  of  eminent  domain,  the  right  itself,  it 
would  seem,  must  pertain  to  those  governments  also,  rather  than  to  the  govern- 
ment of  the  nation;  and  such  has  been  the  conclusion  of  the  authorities." 
Cooley,  Const.  Lim .  650.  Exceptions  to  the  rule,  in  favor  of  tlie  exercise  of  this 
right  within  a  state  by  the  federal  government,  are  noted  by  the  author,  and  well 
stated  by  Mr.  Justice  STROfNO,  in  Kohl  v.  U.  S.,  91  U.  S.  367.  Tliey  extend 
to  appropriations  by  the  United  States  of  the  property  of  citizens  of  a  state 
for  sites  for  post-oilices,  court-houses,  forts,  arsenals,  light-houses,  custom* 
houses,  and  other  public  uses.  It  was  also  held  in  U.  8.  v.  Bridge  Co.,  6  Mc* 
Lean,  517,  that,  while  congress  can  make  all  needful  rules  and  regulations 
relative  to  the  disposition  and  protection  of  public  lands  within  the  limits  of 
a  state,  beyond  this  it  can  exercise  no  otheracts  of  sovereignty  which  it  might 
not  exercise  over  the  lands  of  individuals.  That,  subject  to  such  proprietary 
rights,  the  sovereignty  of  the  state  extends  to  all  the  territory  within  its  lim- 
its, and  in  the  discharsre  of  the  ordinary  functions  of  sovereignty,  the  state 
may  establish  easements,  as  well  upon  the  lands  owned  by  the  Um'ced  States 
as  upon  lands  owned  by  Individuals. 

The  foregoing  principles,  declaratory  of  the  sovereign  powers  pertaining  to 
the  federal  and  state  governments,  respectively,  do  not  sustain  the  broad  prop- 
osition of  counsel  that  congress  may  ignore  state  constitutions;  and  authorize 
local  legislatures,  regardless  of  state  constitutions,  to  pass  laws  providing 
rules  for  the  working  of  mines,  and  Involving  easements  npon  mineral  lands. 
It  is  the  solemn  duty  of  the  courts  of  a  state  to  enforce  the  state  constitution 
as  the  paramount  law,  whenever  an  act  of  the  state  legislature  is  found  to  be 
clearly  in  conflict  therewith.  Assuming  that  the  state  constitution  is  itself  a 
valid  instrument,  the  authority  of  congress  to  authorize  the  state  legislature 
to  pass  laws  upon  any  subject  in  conflict  therewith  cannot  be  admitted.  Bnt 
congress  has  not  assumed  to  exercise  such  a  power.  The  rules  and  easements 
intended  to  be  authorized  by  the  fifth  section  of  the  congressional  act  of  July 
26,  1866,  were  evidently  such  as  should  be  enacted  in  accordance  with  the 
fundamental  law  of  the  state  or  territory.  Considered  with  reference  to  the 
territories,  the  section  is  unobjectionable  in  any  view  of  the  question,  since, 
as  we  have  seen,  the  power  of  congress  to  govern  them  is  absolute;  and  it  may 
either  delegate  the  powei*s  of  government  to  the  local  authorities,  or  legislate 
directly  for  the  government  thereof.  As  applicable  to  the  state  governments, 
the  provision  may  be  regarded  as  authorizing  them  to  supplement  the  act  of 
congress  with  necessary  and  proper  rules  and  requirements  to  be  observed  by 
citizens  who  have  availed  or  might  avail  themselves  of  the  privilege  given  to 
explore,  occupy,  and  minfi  tlie  mineral  lands  of  the  public  domain,  with  a  view 
to  acquiring  title  thereto.  In  so  far  as  the  provisions  of  the  act  may  be  re- 
garded as  conferring  power  upon  the  state  legislature  to  regulate  the  manner  of 
using  and  operating  mining  claims,  wltha  view  to  the  protection  of  the  rights  of 
the  several  claimants,  and  to  render  available  their  respective  loc»itions,  by  im- 
posing restraints  on  the  mode  of  operating  and  using  them,  including  neces-  . 
sary  easements  over  the  same,  it  would  seem  from  the  authorities  cited  that 
the  states  already  possessed  this  power.  Being  comparatively  a  new  question, 
however,  at  the  date  of  the  passage  of  the  congressional  act,  tliis  and  the  other 
permissive  clauses  were  properly  and  wisely  inserted.  The  opinion  of  Mr. 
Justice  Field  in  Jenniaon  v.  Kirk,  98  U.  S.  453-460,  upon  otiier  portions  of 
this  act,  shows  that  the  intention  of  congress  by  the  insertion  of  provisions  of 
this  character  was  not  to  grant  easements  upon  mining  claims,  but  to  sanc- 
tion such  as  might  be  regularly  granted  by  the  local  auUiorities,  and  in  order 
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that  they  miglit  be  perpetuated  as  property  rights  after  the  title  had  passed 
from  tlie  government.  This  precaution  prevents  any  controversy  in  the  fut- 
ure as  to  the  power  of  either  territory  or  state  to  impose  easements  on  these 
lands  while  they  belonged  to  the  United  States. 

From  these  principles  and  considerations  we  arrive  at  the  conclusion  that, 
unless  a  state  statute  imposing  an  easement  uppn  mining  claims  is  in  accord 
with  the  state  constitution,  it  cannot  be  enforced  by  our  courts.  The  provis- 
ion of  the  statute  in  question  (section  2407,  Gen,  St.)  that  all  mining  claims 
now  located,  or  wliich  may  be  hereafter  located,  shall  be  subject  to  the  right 
of  way  for  any  tramway,  whether  now  in  use,  or  which  may  hereafter  be  laid 
across  any  such  location,  to  be  condemned  as  in  case  of  land  taken  for  public 
highways  when  consent  of  the  owner  cannot  be  obtained,  deals  with  the  sub- 
ject of  eminent  domain,  or  the  power  of  the  sovereign  to  take  and  appropriate 
private  property,  on  making  just  compensation  therefor.  In  the  exercise  of 
this  right  the  power  of  the  legislative  department  is  limited  by  the  constitu- 
tion to  the  taking  of  private  property,  without  the  consent  of  the  owner,  ior 
public  use,  and  for  the  following  private  uses,  viz.:  "For private  ways  of  ne- 
cessity, and  *  *  •  for  reservoirs,  drains,  flumes, or  ditches  *  *  *  for 
agricultural,  mining,  milling,  domestic,  or  sanitary  purposes.''  Const,  art. 2, 
§§  14,  15.  The  rigiit  to  condemn  and  appropriate  private  property,  in  the 
present  case,  being  for  a  private  use,  no  argument  is  necessary  to  sliow  that 
the  taking  of  private  property  for  the  construction  of  a  tramway  does  not 
fall  within  the  exceptions  specified,  to  which  the  legislative  power  is  limits 
by  the  constitution.  To  this  extent,  therefore,  the  statute  in  question  is  in- 
consistent with  the  constitution,  and  must  be  held  to  have  been  repealed  by 
it.  Only  the  territorial  laws  in  force  not  inconsistent  with  it  were  continued 
as  laws  of  the  state.  But  this  ruling  is  limited  to  cases  where  no  right  of 
way  for  the  use  here  claimed  had  accrued  under  the  statute  prior  to  the  adop- 
tion of  the  constitution.    Its  validity  as  a  territorial  statute  is  not  questioned. 

Anotlier  statutory  provision  is  cited  in  the  briefs  of  relator's  counsel,  in 
connection  with  the  one  just  considered,  viz.:  "Every  miner  shall  have  the 
right  of  way  across  any  and  all  claims  for  the  purpose  of  hauling  quartz  from 
his  claim."  (Jen.  St.  §  2394.  While  the  validity  of  the  latter  section  is  not 
involved  in  the  present  case,  it  was  argued  that  the  logical  result  of  denying 
the  right  to  condemn  and  appropriate  private  property  for  the  tramway  was 
to  prevent  the  great  majority  of  miners  from  marketing  their  ores,  since  they 
could  not  get  them  to  market  without  trespassing  on  the  claims  of  their  neigh- 
bors. The  argument  is  based  on  the  assumption  that,  if  the  right  of  way 
across  raining  locations  cannot  be  appropriated  for  private  tram  ways  for  trans- 
porting ores,  no  right  of  way  for  hauling  ores  from  the  mines  in  any  manner 
exists  under  the  laws.  No  such  result  necessarily  or  logically  follows.  The 
constitution  recognizes  the  right  to  appropriate  private  property  for  private 
ways  of  necessity,  but  not  for  the  construction  upon  and  over  it  of  private 
railroads. 

The  writ  must  be  dismissed,  and  it  is  so  ordered. 


(11   Colo.  138) 

People  ex  rel.  Williams  v.  Reid. 

(Supreme  Cov/rt  of  Colorado.    March  9, 1888.) 

1.  Ofpice  and  Offiobrs— Tbnubb  of  Office— Qualification  of  Successor. 

An  appointment  of  a  county  treasurer  by  county  commissioners  by  the  aid  of  a 
vote  of  one  of  the  commissioners,  after  his  term  of  office  had  expired,  but  before 
his  successor  had  qualified,  is  valid  under  Const.  Colo.  art.  12,  §  1,  providing  that  of- 
fice holders  shall  exercise  the  duties  of  their  office  until  their  successors  are  duly 
qualified. 
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9.  Samb— FiiiUNO  Vaoavcib^— PowBR  or  RssGissioir. 

Where  a  vacancy  in  the  office  of  county  treasurer  has  been  flUed  bv  the  countv 
commissioners,  ana  the  appointee  has  filed  his  bond  duly  approved,  taken  the  oath 
of  office,  and  assumed  his  duties,  the  vacancv  cannot  be  re-created  by  a  resolution 
of  the  commissioners  attempting  to  rescind  their  action. 

8.  Quo  Warbanto—Pbocedurb— Sufficiency  of  Plea. 

In  original  proceedings,  in  the  nature  of  quo  warrantOy  in  the  supreme  court^  the 
plea  of  respondent xLenying  **generallv  and  specifically  each  and  every  allegation" 
contained  Uierein,  except  such  as  by  the  plea  are  specifically  admitted,  being  a  sub- 
stantial traverse  of  the  mattet^  not  admitted,  is  sufficient. 

Original  proceeding  in  the  nature  of  quo  warranto. 

The  legislature,  in  1877,  adopted  a  law  changing  the  beginning  of  the  term 
of  o^ce  of  county  treasurers  in  the  state  from  the  second  Tuesday  in  January 
to  the  second  Tuesday  in  July.  The  supreme  court  held,  in  response  to  a 
legislative  question  on  the  subject,  that  this  act  opei*ated  to  create  a  vacancy 
in  the  office  between  the  dates  mentioned,  upon  tlie  expiration  of  the  terms 
of  the  present  incumbents;  which  vacancy  the  county  commissioners  were 
authorized  to  fill.  9  Colo.  631.  The  term  of  ofiice  of  respondent  Heid  expired 
on  the  9th  of  January  of  the  present  year.  He  had,  however,  at  the  preceding 
election  been  re-elected  to  the  same  position.  On  the  same  day  the  term  of 
office  of  May,  one  of  the  county  commissioners,  also  expired,  and  Ordway  was 
duly  elected  to  succeed  him.  Maj^',  whose  reguhir  term  of  office  expired  at 
midnight  preceding,  met  with  the  other  two  commissioners  on  the  morning 
of  January  10th,  it  being  an  adjourned  meeting,  and  the  board  proceeded  as 
usual  to  transact  business.  Among  the  matters  considered  and  acted  upon 
was  the  vacancy  in  the  office  of  county  treasurer.  This  vacancy  was  filled  by 
a  vote  of  two  to  one,  the  ballot  of  May  and  one  of  the  other  commissioners  be- 
ing cast  for  Reid.  Reid  thereupon  filed  his  bond,  which  was  approved,  took 
the  oath  of  office,  and  proceeded  to  discharge  his  official  duties.  At  the  after- 
noon session  of  the  board.  May  retired,  and  Ordway,  the  new  commissioner, 
took  his  place.  Among  the  proceedings  during  this  meeting  were  a  resolu- 
tion rescinding  the  action  taken  in  the  forenoon  with  reference  to  the  treas- 
urer, and  appointing  relator,  Williams,  to  the  office.  Williams  received  two 
votes,  while  one  wiis  cast  against  him.  He  entered  into  bond,  which  was 
approved,  and  filed  his  oath  of  office  as  required  by  law.  Respondent,  Reid, 
refused  to  turn  over  the  custody  of  the  books,  funds,  and  other  property 
belonging  to  the  treasurer  when  demand  was  made  therefor  by  Williams. 
Thereupon  this  proceeding  was  instituted  by  the  attorney  general,  at  the  re- 
lation of  Williams,  to  test  the  respective  rights  of  Williams  and  Reid  to  the 
office  m  question. 

Samuel  P.  Rose  and  Alvin Ma?'sh,  Atty.  Gen.,  for  complainant.  Markham 
4&  Dillon f  for  respondent. 

Helm,  J.,  {c^fter  stating  the  facts  as  above.)  This  cause  is  now  submitted 
for  consideration  upon  the  following  pleadings,  to-wit,  the  information,  plea, 
and  a  general  demurrer  challenging  the  suffiiriency  of  the  plea.  The  jurisdic- 
tion invoked  is  original,  not  appellate.  It  has  been  held  that  original  pro- 
ceedings in  this  court,  by  information  in  the  nature  of  qtio  toatranto,  take 
place  under  the  constitution,  not  under  the  Code  chapter  relating  to  the 
usurpation  of  offices  or  franchises.  Also  that  the  changes  made  by  this  chap- 
ter of  the  Code  "in  the  form  of  remedies  and  in  the  practice,  affect  the  dis- 
trict courts,  not  the  supreme  court. "  People  v.  Curley^  5  Colo.  417.  There- 
fore the  sufficiency  of  the  pleadings  before  us  must  be  tried  under  the  com- 
mon-law rules  of  practice,  as  well  as  the  common-law  principle,  applicable  to 
such  proceedings.  The  plea  of  respondent  denies  "generally  and  specifically 
each  and  every  allegation*'  contained  in  the  information,  except  such  as  by 
the  plea  are  specifically  admitted.  This  denial  is  not  in  technical  common- 
law  language,  but  it  constitutes  a  substantial  traverse  of  the  matters  not  ad- 
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mitted.  Hence,  at  the  present  time,  we  cannot  accept  as  an  admitted  fact 
the  declaration  of  tlie  information  that  Ordway  filed  his  bond,  took  the  oath 
of  oflBce,  and  duly  qualified  as  county  commissioner,  prior  to  the  afternoon  of 
January  10th,  when  he  first  appeared  and  acted  with  the  board. 

Under  the  constitution,  §  1,  art.  12,  May,  as  the  outgoing  incumbent,  was 
cleai'ly  authorized  to  exercise  the  duties  of  his  office  until  his  successor  had 
duly  qualified.  Therefore,  at  the  meeting  of  the  commissioners  on  Ihe  fore- 
noon of  January  10th,  Ordway  not  having  qualified.  May  was  still  clothed  by 
law  with  power  to  discharge  the  duties  of  county  commissioner.  He  was  the 
dejure  as  well  as  defaoto  incumbent  of  the  ofiice,  and  bis  official  acts  were 
undoubtedly  valid.  These  conclusions  determine  this  controversy  at  the  pres- 
ent stage  of  the  pleadings.  When  the  board  met  on  the  afternoon  of  January 
10th,  respondent  had  been  selected  by  a  vote  of  two  to  one  to  fill  the  existing 
•vacancy  in  the  office  of  county  treasurer.  He  had  filed  his  bond,  duly  ap- 
proved, taken  the  oath  of  office,  and  was  proceeding  in  the  discharge  of  his 
official  duties.  There  was  therefore  at  the  time  of  relator*8  alleged  election 
no  vacancy  for  the  commissioners  to  fill.  Their  resolution  attempting  to  re- 
scind the  proceedings  of  the  morning  session  cannot  be  held  to  have  re-created 
ihe  vacancy. 

The  demurrer  must  be  overruled. 


(38  Kan.  436) 


Bromtn  V,  Board  of  Co.  Comers  of  Bush  Co.  et  al. 
{Supreme  Court  of  Kanscis.    February  18, 1888.) 

1.  Elections— Returns — Canvassing  Boabd — Authority. 

Where  election  returns  are  regular  in  form,  and  genuine,  a  canvassing  board  has 
no  authority  to  determine  whether  illegal  votes  have  been  received  andlnclnded  in 
said  returns. 

2.  Same— Exclusion  op  Votes. 

Where,  upon  such  investigation  and  determination,  certain  votes  are  excluded 
from  BUCQ  returns  and  canvass  by  said  canvassing  board,  Tieldy  such  exclusion  er- 
roneous, and  such  canvassing  board  may  be  compelled,  by  jnandamus  to  recon- 
vene and  recanvass  such  returns. 
(Syllcibus  by  ClogaVOn^  C.) 

Commissioners'  decision.    Original  proceeding  in  mandamfis. 

On  the  27th  day  of  December,  1887,  an  alternative  writ  of  mandamus  was 
issued  out  of  this  court  upon  a  verified  petition  filed  therefor  on  behalf  of  H. 
L.  Brown,  and  directed  to  the  board  of  county  commissioners  of  Bush  county, 
and  J.  B.  Stock,  A.  C.  Lippert,  and  J.  E.  Buhl,  members  of  said  board,  and 
L.  K.  Hain,  county  clerk  of  Bush  county,  commanding  them  to  meet  \>n  the 
81st  day  of  December,  1887,  at  the  office  of  the  county  clerk  of  Bush  county, 
Kan.,  as  a  board  of  canvassers,  and  then  and  there  to  canvass  the  returns  of 
an  election  held  on  the  8th  day  Of  November,  1887,  in  said  Bush  county,  and 
to  canvass  the  returns  from  the  First  commissioner  district,  and  declare 
therefrom  that  H.  L.  Brown  received  308  votes  for  county  commissioner  in 
said  First  commissioner  district,  in  said  Bush  county,  and  that  B.  C.  Jeffries 
received  303  votes  for  commissioner  in  said  First  commissioner  district,  and 
to  declare  that  H.  L.  Brown  received  a  majority  of  all  the  votes  cast  at  said 
election  in  said  First  commissioner  district  in  said  county  for  county  com- 
missioner, and  to  duly  issue  to  said  H.  L.  Brown  a  certificate  of  election 
therefor.  The  petition  alleged  and  charged  that  the  First  commissioner  dis- 
trict of  said  county  was  composed  of  the  townships  of  Center,  La  Crosse,  Fair- 
view,  and  Big  Timber,  and  that  at  said  election  for  county  commissioner  in 
said  district  plaintiff  received  in  Center  township  238  votes;  in  La  Crosse 
township,  16  votes;  in  Fairview  township,  37  votes;  in  Mig  Timber  town- 
ship, 17  votes;  total  308  votes;  that  B.  C.  Jeffries  for  tlie  oflice  of  county  com- 
missioner in  said  First  commissioner  district,  received  in  Center  township,  no 
votes;  in  La  Crosse  township,  210  votes;  in  Fairview  township,  40  votes;  In 
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Big  Timber  township,  53  votes;  making  a  total  of  303  votes;  and  the  elec- 
tion returns  from  said  townships  were  duly  made  to  the  county  clerk  of  said 
county.  Plaintiff  further  alleged  that  on  the  11th  day  of  November  said  de- 
fendants met  as  a  canvassing  board,  and  proceeded  to  canvass  the  returns 
from  said  election,  and  said  board  threw  out  and  refused  to  count  17  votes 
from  Center  township.  And  did  determine  that  plaintiff  received  only  221 
votes  from  said  township,  instead  of  238,  as  shown  by  said  returns,  and  that 
said  board  determined  and  declared  that  said  Jeffries  hadreceived  a  majority  of 
all  the  votes  cast  in  said  First  commissioner  district,  and  issued  a  certificate 
of  election  to  him,  On  the  5th  day  of  January,  1888,  the  defendants  ap- 
peared and  filed  their  motion  to  quash  the  alternative  writ,  and  thereupon  the 
attorneys  for  the  plaintiff  and  defendants  entered  into  the  following  stipula- 
tion :  **It  is  now  here  stipulated  and  agreed  that  the  motion  to  quash  the  alf- 
ternative  writ  be  passed  for  hearing  until  the  February  sitting  of  tins  court; 
that  this  cause  be  advanced  for  hearing  at  that  sitting;  that  if  said  motion  to 
quasii  is  overruled,  tlie  answer  of  the  defendants  to  be  filed  instanter,  with- 
out delay,  to  the  hearing  thereon  at  that  time."  And  thereupon  said  cause 
was  continued  until  the  February  sitting  of  the  court.  On  the  10th  day  of 
February  the  parties  appeared,  and  the  defendants,  by  leave  of  court,  with- 
drew their  motion  to  quash,  and  filed  their  answer.  In  their  answer,  among 
other  things,  they  admitted  all  the  allegations  of  the  plaintiff's  petition,  but 
alleged  that  on  the  11th  day  of  November,  as  a  canvassing  board,  they  found 
and  determined  that  at  said  election  in  said  First  commissioner  district,  in 
Center  township,  there  had  been  17  illegal  votes  cast,  and  that  said  votes 
were  counted  and  returned  in  said  returns  from  said  township  in  favor  of  H. 
L.  Brown  for  county  commissioner  of  said  First  district;  and  that  thereupon, 
and  in  the  presence  of  said  Brown,  and  by  his  consent,  said  votes  were  re- 
jected, thrown  out  and  not  counted;  and  that  the  returns  from  the  township 
were  counted  221,  instead  of  238,  as  shown  by  the  face  of  said  returns.  On 
the  part  of  the  plaintiff  the  certified  returns  from  the  said  townships  compos- 
ing the  First  commissioner  district  of  said  county  were  offered  in  evidence. 
No  evidence  was  offered  on  behalf  of  the  defendants. 

Bdwin  A,  Austin^  for  plaintiff.    /.  W,  Ady,  D.  Kathbone,  and  Hargrave 
cfe  McCormick,  for  defendants. 

Clogston,  C.  (after  stating  the  facts  as  ahooe. )  This  is  an  action  to  compel 
the  defendants  by  mandamtut  to  convene  as  a  board  of  canvassers,  and  to  can- 
vass the  votes  cast  and  returned  from  the  First  commissioner  district  in  Kush 
county  for  the  office  of  commissioner  for  said  district.  The  only  question  raised 
is,  did  the  board  of  county  commissioners  and  county  elerk,  when  convened  as  a 
canvassing  board,  have  the  right  to  determine  and  pass  upon  the  question 
whether  illegal  votes  had  been  cast  and  returned  in  said  district  for  the  ofiice 
of  county  commissioner?  It  is  admitted  by  the  defendants  that  the  returns 
from  the  townships  in  said  district  were  regular  in  form,  and  genuine,  and 
that  upon  the  face  of  the  returns  it  is  shown  that  the  plaintiff  received  308 
votes  for  county  commissioner  in  said  district,  and  that  said  308  votes  were 
a  majority  of  all  the  votes  cast  in  said  district  for  commissioner.  But  they 
claim  that  they  had  the  right,  and  that  it  was  their  duty,  to  throw  out  ali 
votes  illegally  cast  at  said  election,  and  that,  in  pursuance  of  such  riglit,  they 
threw  out  17  votes  returned  from  Center  township,  which,  when  so  thrown 
out,  left  a  majority  for  Jeffries,  the  opposing  candidate  to  the  plaintitT,  and 
that  if  said  votes  had  not  been  thrown  out,  plaintiff  would  have  been  entitled 
to  a  certificate.  It  was  held,  in  State  v.  Stevens,  23  Kan.  456,  that  this  court 
would  not  compel  the  canvassing  board  of  a  county  to  canvass  the  returns 
where  it  was  shown  that  the  returns  were  so  grossly  and  manifestly  untrue  as 
to  be  of  no  value  in  ascertaining  the  will  of  the  people.  But  that  is  not 
claimed  in  this  case.  Here  it  is  shown  that  tlie  returns  were  genuine;  but 
v.l7p.no.4— 20 
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it  is  claimed  that  they  included  some  illegal  votes,  and  the  board  found  the 
number  to  be  17,  and  refused  to  count  them  in  the  returns  of  the  township. 
This,  we  think,  the  board  had  no  authority  to  do.  Where  it  is  once  deter- 
mined that  tlie  returns  are  genuine,  the  board  has  no  further  right  to  investi- 
gate and  declare  which  of  the  votes  are  illegal  and  fraudulent.  They  must 
count  the  votes  as  they  find  them.  Their  duties  are  simply  ministerial;  to 
declare  tb«^  result  from  the  returns  so  made.  This  question  has  been  passed 
upon  so  often  by  this  court  that  it  is  hardly  necessary  to  say  more.  In  Lewis 
V.  Commissioners,  16  Xan.  102,  it  was  said:  "It  is  a  common  error  for  a 
canvassing  board  to  overestimate  its  powers.  Whenever  it  is  suggested 
that  illegal  votes  have  been  received,  or  that  there  were  other  fraudulent  con- 
duct and  practices  at  the  election,  it  is  apt  to  imagine  that  it  is  its  duty  to  in- 
quire into  these  alleged  frauds,  and  decide  upon  the  legality  of  the  votes. 
But  this  is  a  mistake.  Its  duty  is  "almost  wholly  ministerial.  It  is  to  take 
the  returns  as  made  to  them  from  the  different  voting  precincts,  add  them  up, 
and  declare  the  result.  Questions  of  illegal  voting  and  fraudulent  practices 
are  to  be  passed  upon  by  another  tribunal."  Also,  see  State  v.  Stevens,  23 
Kan.  456;  State  v.  Commissioners,  Id.  268;  Hagerty  v.  Arnold,  13  Kan. 
367.  From  these  authorities  it  will  be  seen  that  a  board  of  canvassers  has 
no  such  authority  as  is  claimed  by  the  defendants.  To  hold  otherwise  would 
be  to  transform  such  canvassing  board  into  a  tribunal,  not  only  to  canvass 
such  returns,  but  to  determine  all  contests  arising  therefrom.  It  is  evident 
that  the  defendants  have  exceeded  their  authority,  and  have  offered  no  excuse 
for  so  doing.  It  is  therefore  recommended  that  the  peremptory  writ  of  man" 
damns  be  awarded  as  prayed  for;  that  the  defendants  be  commanded  to  meet 
and  canvass  the  vote  for  said  commissioner  district  upon  the  face  of  said  re- 
turns, and  to  determine^  that  H.  L.  Brown  has  been  duly  elected  county  com- 
missioner of  said  First  district;  and  that  said  board  issue  a  certificate  of  elec- 
tion to  him  therefor. 

P£B  CuuiAM.    It  is  so  ordered,  all  the  justices  concurring. 

(39  Kan.  63) 

Weld  ©.  Missouri  Pac.  Ry.  CJo. 
{Supreme  Court  of  Kansas,    March  10, 1888.) 

1.  Railroad  Companies— Injuries  to  Employe— Duty  op  Engineer-— Eyidbsce. 

In  an  action  against  a  railway  company  to  recover  damages  for  injuries  caused 
by  the  negligence  of  a  co-employe^  in  which  action  it  is  alleged  in  the  petition  that 
it  was  the  outy  of  the  engineer  in  charge  of  a  switch-engine  to  stop  it,  and  the 
plaintiff,  the  injured  party,  swears  on  the  trial  that  the  engineer  did  stop  the  en- 
gine, it  is  not  error  for  the  trial  court  to  exclude  the  evidenoe  of  experts  tliat  it  was 
the  duty  of  the  engineer  to  stop  the  engine  under  such  circumstanoes. 

2.  Same— Unsafe  Bridge— Knowledge  op  Plaintiff. 

It  is  not  error  in  the  trial  court,  in  such  a  case,  to  exclude  evidenoe  about  the  un- 
safe condition  of  the  bridge  upon  which  the  plaintiff  was  injured,  when  the  brld^ 
had  remained  in  the  same  condition  for  two  years  prior  to  the  injury,  and  the  plain- 
tiff had  crossed  it  nearly  every  day  during  that  time,  and  knew  its  condition,  and 
had,  the  day  before  the  injury  occurred,  told  the  engineer  in  charge  of  the  engine 
on  which  he  was  employed  that  it  was  unsafe,  and  that  he  would  get  off  the  engine 
at  the  west  end  of  it  thereafter,  and  would  not  get  off  the  engine  on  the  bridge  any 
more. 
8.  Same— Repair  of  Bridge  Subsequent  to  Injury. 

It  is  not  error,  under  the  facts  of  this  case,  for  the  trial  court  to  refuse  to  allow 
the  plaintiff  to  prove  that  some  time  in  the  winter  after  the  injury  occurred  the 
railway  company  planked  the  bridge,  and  made  some  other  repairs  to  it. 
{Syllabtis  by  Simpson,  C.) 

Commissioners*  decision.  Error  to  district  court,  Atchison  county;  Davto 
Martin,  Judge. 

John  T.  Weld,  aged  about  31  years,  a  strong,  healthy  man,  was,  on  the 
31st  day  of  October,  A.  D.  1880,  and  for  some  time  prior  thereto,  in  the  em- 
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ploy  of  the  Mis9ouri  Pacific  Railway  Company,  as  switchman  or  yardman  in 
the  yai-ds  of  the  company  at  the  city  of  Atchison.  His  duty  was  to  attend 
the  yard-engine  in  switching  and  making  up  the  express  trains  of  the  defend- 
ant railway  company,  that  usually  left  the  city  of  Atchison  for  the  city  of  St. 
Louis  daily,  about  the  hour  of  three  and  a  half  o'clock,  p.  m.  He  alleges  he 
was  injured  by  the  carelessness  of  a  co-employe.  The  petition  alleges  the  in- 
jury in  the  following  words:  "That  in  the  doing  of  such  work  it  was  then, 
and  for  a  long  time  prior  thereto  had  been,  his  duty  to  go  upon  the  yard-en- 
gine to  the  •  Y '  or  switch,  where  the  railroad  track,  operated  by  the  defend- 
ant, which  is  south  of  Utah  avenue  in  said  city  of  Atchison,  connects  with 
the  railroad  track  operated  and  used  by  the  defendant,  running  west  of  Third 
street  in  said  city,  and  at  a  point  where  such  last-named  track  passes  over  a 
bridge  which  spans  White  Clay  creek,  between  Third  and  Fourth  streets  in 
said  city;  and  in  the  performance  of  such  work  it  was  the  duty  of  such  per- 
son or  persons  operating  such  engine  to  stop  the  same  at  or  near  the  west  end 
of  such  bridge,  and  to  there  hold  the  said  engine  until  plaintiff  could  cross 
over  said  bridge,  and  change  or  regulate  the  switch  at  such  *  Y '  before  men- 
tioned; and  that  on  the  31st  day  of  October,  1880,  and  while  in  the  discharge 
of  his  duty,  and  under  the  instructions  and  directions  therefor  given  to  the 
plaintiff  by  the  servants  and  agents  of  the  defendant,  this  plaintiff  stepped  one 
foot  off  from  the  foot-board  of  said  yard-engine,  when  and  where  the  same 
was  then  stopped,  for  the  purpose  of  crossing  over  a  portion  of  said  bridge  • 
and  changing  said  switch,  when  the  servant  and  agent  of  said  defendant  then 
in  cliarge  of  and  operating  said  engine,  and  before  plaintiff  had  fully  alighted, 
or  had  time  to  alight,  therefrom,  and  without  any  signal  or  notice  of  the 
starting  of  such  locomotive,  negligently  and  carelessly  started  such  engine, 
and  this  plaintiff,  in  stepping  down  from  the  engine,  stepped  upon  said  bridge, 
and  by  reason  of  the  careless  and  negligent  construction  of  such  bridge,  the 
plaintiff's  foot  was  caught  therein,  and  the  plaintiff  was  then  and  there,  with- 
out any  fault  or  negligence  on  his  part,  thrown  from  such  engine  and  upon 
such  railroad  track  and  under  the  tender  of  such  engine,  and  greatly  injured, 
crushed,  and  bruised,  his  ribs  being  broken,  and  his  spine  greatly  injured, 
whereby  the  plaintiff  became  sick,  lame,"  etc.  The  defendant,  in  its  answer, 
alleged:  (1)  A  general  denial:  (2)  contributory  negligence  on  the  part  of 
the  plaintiff.     Plaintiff,  for  reply,  filed  a  general  denial. 

W.  D.  Webb  and  H,  M,  Jackson,  for  plaintiff  in  error.  Everest  <£  Wag- 
gener,  for  defendant  in  error. 

Simpson,  C,  {after  stating  the  facts  as  above,)  The  plaintiff  tn  error  was 
injured  by  one  of  the  railroad  company's  locomotive  tenders  backing  partly 
over  him,  on  the  31st  of  October,  1880,  at  the  city  of  Atchison,  while  he 
was  in  the  discharge  of  his  duty  as  a  yard  switchman.  Shortly  before  the  in- 
jury occurred  he  had  stepped  upon  the  foot-board  of  the  tender,  with  the 
knowledge  of  the  engineer  in  charge  of  the  engine  and  tender  that  he  was 
there,  to  be  carried  thereon  to  change  a  switch  east  of  a  bridge  they  were  ap- 
proaching. The  engineer  knew  that  Weld  would  have  to  get  off  the  foot- 
board, and  go  to  the  switch  on  the  opposite  side  of  the  bridge  to  change  it. 
The  engine,  as  it  approached  the  bridge,  was  facing  west,  but  backing  to  the 
east.  Weld  was  on  the  foot-board  of  the  engine,  at  the  east  end  of  the  tender. 
On  the  day  preceding  the  injury  Weld  told  the  engineer  in  charge  of  the  en- 
gine on  the  day  and  at  the  time  of  the  injury  that  the  bridge  was  not  siife, 
and  that  in  the  future,  he  (Weld)  would  not  get  off  the  engine'on  the  bridge, 
but,  when  it  became  necessary,  would  get  off  at  the  west  end  of  the  bridge. 
Just  before  the  injury  occurred,  and  as  the  engine  approached  the  west  end  of 
the  bridge,  the  engineer  checked  the  speed  of  the  engine,  so  that  when  it  ap- 
proached near  the  west  end  of  the  bridge,  it  was  moving  at  a  slow  rate  of 
speed,  not  exceeding  about  two  miles  an  hour.     The  engineer  had  reasons  to 
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believe  that  Weld  would  step  off  the  engine  at  the  west  end  of  the  bridge, 
and  not  go  on  said  bridge  again  until  he  had  thrown  the  switch.  He  could 
have  stepped  off  the  engine  near  the  west  end  of  the  bridge  with  perfect  safety, 
and  thus  avoided  any  danger  or  risk  from  the  bridge.  After  the  engine  had 
gone  on  the  bridge,  and  had  moved  some  feet  thereon,  and  while  it  was  still 
moving  slowly,  Weld  stepped  off  the  foot-board;  his  foot  caught  in  the  bridge, 
— bis  Ijeel  striking  one  of  the  ties.  He  stumbled,  and  fell  under  the  tender. 
The  bridge  was  not  planked  or  covered  in  any  manner.  The  ties  upon  which 
the  track  rested  were  about  four  inches  apart.  He  had  known  for  a  long 
time  previous  to  the  injury  the  condition  of  the  bridge.  The  trucks  of  the 
engine  came  in  contact  with  him,  the  engine  moving  from  two  to  five  feet 
after  he  fell,  turned  him  over,  and  doubled  him  up,  and  the  foot-board,  and 
possibly  the  rear  trucks  of  the  tender,  passed  over  him.  He  suffered  great 
pain  in  the  head,  shoulders,  hips,  and  body.  He  did  not  sustain  any  peima- 
nent  injury.  The  engineer  did  not  know  or  have  any  reason  to  believe  that 
Weld  was  in  danger.  When  he  did  ascertain  that  Weld  was  off  the  engine, 
and  was  thrown  on  the  bridge,  he  did  everything  in  his  power  to  avoid  the 
injury.  Weld  was  not  thrown  from  said  engine  in  any  manner,  and  the  serv- 
ants and  agents  of  the  railroad  company  in  charge  of  and  operating  said  en- 
gine were  not  guilty  of  any  culpable  negligence  which  caused  the  injury  com- 
plained of.  The  failure  of  Weld  to  exercise  reasonable  and  ordinary  care  con- 
tributed to  his  injury.  These  are  the  facts  as  found  by  the  jury  in  answer  to 
particular  questions.    There  was  a  general  verdict  for  the  railroad  company. 

Two  causes  for  reversal  are  strongly  urged  here,  and  some  others  are  sug- 
gested. The  first  is  the  exclusion  of  the  answers  to  certain  quoslions  pro- 
pounded to  the  witnesses  Frank  Chase,  W.  J.  Hulse,  and  0.  A.  Day, — ^the 
first  being  by  deposition ;  the  other  two  were  upon  the  witness  stand.  These 
questions  are  similar  in  language  and  irapoit,  and  are  each  directed  to  the 
duty  of  a  switch-engineer,  as  to  stopping  or  not  stopping  the  engine  under 
such  circumstances  as,  occurred  at  the  time  of  the  injury  to  the  plaintiff  in  er- 
ror. The  witnesses  were  all  skilled  engineers  of  large  experience,  and  were 
competent  to  testify  as  experts,  if  that  class  of  evidence  was  admissible.  Ob- 
jections were  sustained  to  the  questions;  and  the  answer  of  Chase,  as  embod- 
ied in  the  deposition,  was  not  permitted  to  be  read  to  the  jury.  It  is  urgently 
insisted  that  this  was  error.  The  petition  charges  the  negligence  of  a  co-em- 
ploye, in  a  very  general  way.  There  was  no  motion  to  make  it  more  definite 
and  certain;  neither  was  the  petition  demurred  to.  If  there  was  a  particular 
act  of  negligence  charged,  it  was  that  the  engineer,  while  the  plaintiff  in  er- 
ror was  in  the  act  of  stepping  off  the  engine,  without  any  signal  or  notice, 
negligently  and  carelessly  started  the  engine,  and  the  plaintiff  in  error,  by 
reason  of  the  careless  and  negligent  construction  of  the  bridge, caught  his  foot 
therein,  was  thrown  from  such  engine  and  upon  said  track,  and  under  the  ten- 
der, and  injured.  He  alleges  that  the  engine  was  stopped  both  directly  and 
impliedly;  apd  in  his  own  testimony  he  states  that  the  engine  had  stopped, 
but  before  he  had  fully  alighted  it  started  again.  With  this  allegation  in  the 
petition,  and  this  evidence  of  the  plaintiff  in  error,  both,  that  it  was  the  duty 
of  the  engineer  to  stop,  and  that  he  did  stop,  we  fail  to  see  how  the  exclusion 
of  such  expert  evidence,  showing  that  it  was  the  duty  of  the  switch  engineer 
to  stop  before  reaching  the  switch  to  allow  the  switchman  to  get  off,  becomes 
material,  or  its  rejection  can  be  regarded  as  material  error. 

The  second  is  that  the  court  below  excluded  evidence  tending  to  show  the 
unsafe  condition  of  the  bridge,  by  reason  of  its  careless  and  negligent  con- 
struction; and  parts  of  the  depositions  of  the  witnesses  Digan  and  Stein, — who 
were  probably  both  skilled  men, — bearing  on  that  question,  were  ruled  out. 
The  plaintiff  in  error  had  stated  to  the  engineer  in  charge  of  the  switch-en- 
gine the  day  before  the  injury  occurred  that  it  was  not  safe.  He  had  known 
the  condition  of  the  bridge  for  months  before  the  injury  complained  of  oo- 
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curred.  He  continued  work  with  that  knowledge,  and,  so  far  as  the  record 
-shows,  without  protest  to  any  one  liaving  authority  in  such  matters.  If  he 
continued  in  the  employment  of  the  company  with  knowledge  that  the  bridge 
was  unsafe,  and  was  injured  thereby,  he  was  guilty  of  culpable  contributory 
negligence.  Rush  v.  Railway  Co,,  36  Kan.  12i^,  12  Pac.  Bep.  582.  He  alleges 
that  the  bridge  was  constructed  in  a  careless,  negligent,  and  unskillful  man- 
ner. With  that  knowledge,  he  had  been  engaged  in  a  duty  that  caused  liim 
to  cross  the  bridge  every  day  for  about  two  years.  Only  the  day  before  he 
was  injured,  he  had  stated  to  the  engineer  that  it  was  unsafe,  and  that  he 
would  not  get  off  the  engine  on  the  bridge  any  more.  The  next  day  he  does 
so,  and  is  Injured.  Under  these  circumstances,  it  is  not  prejudicisd  error  to 
exclude  evidence  tending  to  show  the  unsafe  condition  of  the  bridge.  If  it 
had  been  admitted  it  would  not  have  relieved  him  of  contributory  negligence. 
Another  complaint  is  that  the  trial  court  ruled  out  the  evidence  offered  to 
prove  that  the  railway  company  made  a  change  in  the  bridge,  by  planking  it 
over;  this  behig  done  in  the  winter  after  the  injury  occurred  October  dlst. 
The  evidence  was  properly  rejected,  because,  as  the  plaintiff  knew  the  condi- 
tion of  the  bridge  at  the  time  of  the  injury,  and  had  known  it  for  a  long  time 
previous  thereto,  and  with  that  knowledge,  and  without  protest,  continued 
the  employment,  such  additional  evidence  could  not  have  resulted  to  bis  ben- 
efit. It  was  immaterial  what  change,  repair,  or  alteration  was  made  to  the 
bridge  after  the  injury.  We  do  not  regard  the  other  objections  as  being  well 
founded.  The  jury  found  specially  every  material  fact  against  the  plaintiff  in 
error.  Their  verdict  was  amply  justified  by  the  evidence.  The  trial  court 
refused  a  new  trial,  and  any  errors  that  may  be  found  in  the  record  are  not 
of  the  weighty  character  that  would  justify  a  reversal.  It  is  recommended 
that  the  judgment  be  afl9rmed. 

Per  Cubiam.    It  is  so  ordered;  all  the  justices  concurring. 

(38  Kan.  679) 

Western  Union  Tel.  CJo.  v,  Crall. 
(Supreme  Court  of  Kansas.    March  10, 1888.) 

1.  Tblbgbaph  CoMPiLXiES— Stipulation  against  Liability  fob  Neoligbncb. 

A  telegraph  company  cannot,  by  special  contract,  stipulate  for  immunity  from 
liability  for  errors  and  mistakes  m  transmitting  and  delivering  messafes,  when 
the  errors  and  mistakes  result  from  its  own  gross  negligence;  such  a  suptdatlon, 
being  against  public  policy,  would  be  void.^ 

2.  Samb— MiSTAXB  IN  Tbanbmitting  Message— Neoligbncb—Bubdbn  ot  Pboof. 

Where,  in  an  action  against  the  company  for  damages  resulting  from  an  Inaccu- 
rate transmission  of  a  snort  message,  it  appears,  from  the  comparison  of  the  mes- 
sage delivered  with  the  one  sent,  there  were  two  mistakes,  besides  error  in  the 
name  of  the  sender,  the  burden  of  proof  is  on  the  company  to  snow  that  Uie  mistakes 
were  not  the  result  of  its  own  gross  negligence. 
{SyUaJlms  tty  HoU,  C.)  • 

Commissioners'  decision.  Error  to  district  court,  Atchison  county;  David 
Martin,  Judge. 

Waggener,  Martin  <fe  Orrt  for  plaintiff  in  error.  Tomlinson  cfe  Eaton,  for 
defendant  in  error. 

Holt,  C.  On  September  19,  1883,  Jesse  C.  Crall,  the  defendant  in  error, 
by  his  son  and  agent,  Graham  Crall,  delivered  to  the  defendant  company,  at 
Atchison,  Kan.,  the  following  message,  leaving  out  printed  mattei*,  etc.: 
"To  /.  J5,  Smith,  Esq,,  Eureka,  Kansas:  Ship  Bones,  sulky,  and  trap  to 
Valley  Palls,  immediately.  Graham  Cball.*'  The  message  received  by 
Smith  on  the  same  day  at  Eureka,  omitting  printed  matter,  etc.,  was  as  fol« 

>See  note  at  end  of  case. 
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lows:  **To  J,  JB.  Smith:  Ship  Beons,  sulky,  and  traps  to  Neosha  Falls,  im- 
mediately. Graham  Croley."  "Bones'*  was  the  name  of  a  trotting  horse 
owned  by  Grall,  and  at  that  time  in  charge  of  Smith  at  Eureka.  He  immedi- 
ately shipped  the  horse,  sulky,  and  traps  to  Neosha  Falls,  where  they  remained 
several  weeks  before  Crall  ascertained  where  they  were.  Smith,  being  only 
temporarily  in  charge  of  the  horse,  left  Eureka,  and  Crall  had  no  communi- 
cation from  him,  nor  did  he  know  his  whereabouts  until  after  the  horse  was 
found,  at  Keosha  Falls,  although  he  made  diligent  inquiry  for  him.  Trial 
was  had  at  the  January  term,  1886,  in  the  Atchison  district  court,  and,  a  jury 
being  waived,  the  court  specially  found  that  the  message  in  the  dispatch  was 
very  plainly  written,  in  a  large  round  hand,  so  that  no  word  in  it  could  have 
been  mistaken  for  any  other  word,  if  examined  even  with  the  slightest  care; 
that  the  weather  was  fair  and  pleasant  on  and  during  all  of  the  day  on  which 
the  said  dispatch  was  sent,  both  at  Atchison  and  Eureka,  and  that  there  was 
no  evidence  of  any  electrical  disturbance  at  any  place  on  the  line  between  said 
points.  The  seventh  finding  of  fact  is  as  follows:  "There  is  no  similarity 
in  the  telegraphic  symbols  or  characters,  nor  in  the  sound  made  by  the  instru- 
ment in  forming  said  symbols  or  characters,  between  the  words,  "Valley"  and 
"Keosha,"  and,  there  being  no  electrical  disturbance,  the  three  mistakes  in 
the  transmission  of  said  message  were  the  result  of  the  gross  negligence  of 
the  defendant's  operators,  or  the  gross  negligence  of  the  defendant  in  keeping 
instruments  and  appliances  that  were  out  of  order,  and  not  in  proper  condi- 
tion for  use. ''  Crall  brought  his  action  against  the  telegraph  company  for 
the  expense  of  keeping  the  liorse,  loss  of  its  use,  etc.  Judgment  was  ren- 
dered for  the  plaintiff  for  $136. 10,  and  costs.  The  defendant  company  brings 
the  case  here  for  review.  For  a  defense  the  defendant  relied  upon  the  con- 
tract printed  above  the  message  sent  by  Graham  Crall.  It  is  as  follows: 
"the  western  union  telegraph  company. 
"All  messages  by  this  company  are  subject  to  the  following  terms:  Ta 
guard  against  mistakes  or  delays,  the  sender  of  a  message  should  order  it  re- 
.peated;  that  is,  telegraphed  back  to  the  originating  office  for  comparison. 
For  this,  one-half  the  regular  rate  is  charged  in  addition.  It  is  agreed  be- 
tween the  sender  of  the  following  message  and  this  company  that  said  com- 
pany shall  not  be  liable  for  mistakes  or  delays  in  the  transmission  or  delivery, 
or  for  non-delivery  of  any  uprepeated  message,  whether  happening  by  negli- 
gence of  its  servants  or  otherwise,  beyond  the  amount  received  for  sendmg 
the  same;  nor  for  mistakes,  or  delays  in  the  transmission  or  delivery,  or  for 
non-delivery  of  any  repeated  message  beyond  fifty  times  the  sum  received  for 
sending  the  same,  unless  specially  insured,  nor  in  any  case  for  delays  arising 
from  unavoidable  interruption  in  the  working  of  its  lines,  or  for  errora  m 
cipher  or  obscure  messages.  And  this  company  is  hereby  made  the  agent  of 
the  sender  withoyt  liability,  to  forward  any  message  over  the  lines  of  any 
other  company  when  necessary  to  reach  its  destination.  Correctness  in  the 
transmission  of  a  message  to  any  point  on  the  lines  of  this  company  can  be  in- 
sured by  contract  in  writing,  stating  agreed  amount  of  risk,  and  payment  of 
premium  thereon,  at  the  following  rates,  in  addition  to  the  usual  charge  for 
repeated  messages,  viz.:  One  per. cent,  for  any  distance  not  exceeding  1,OOQ 
miles,  and  two  per  cent,  for  any  greater  distance.  No  employe  of  the  com- 
pany is  authorized  to  vary  the  foregoing.  No  responsibility  regarding  mes- 
sages attaches  to  this  company  until  the  same  are  presented  and  accepted  at 
one  of  its  transmitting  offices;  and,  if  a  message  is  sent  to  such  office  by  one 
of  the  company's  messengei-s,  he  acts  for  that  purpose  as  the  agent  of  the 
sender.  Messages  will  be  delivered  free  within  the  established  free  delivery 
limits  of  the  terminal  office.  For  delivery  at  a  greater  distance,  a  speciHl 
charge  will  be  made  to  cover  the  costs  of  such  delivery.  The  company  will  not 
be  liable  for  damages  in  any  case  where  the  claim  is  not  presented,  in  writings 
within  sixty  days  after  sending  the  message." 
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Immediately  above  the  dispatch,  in  print,  was:  '*Send  the  following  mes- 
sage, subject  to  the  above  terms,  which  are  hereby  agreed  to." 

The  defense  the  telegraph  company  interposed  will  requiie  an  examina- 
tion of  the  legal  effect  of  this  contract  to  determine  the  liability,  if  any,  of 
the  defendant  to  the  plaintiff.  In  the  first  place,  it  is  well  enough  to  consider 
the  circumstances  under  which  such  contracts  are  usually  made.  The  de- 
mand for  haste  and  dispatch,  upon  which  the  business  of  telegraphy  is  based, 
virtually  compel  the  sender  of  a  message  to  accept  the  terms  offered;  often  he 
has  not  choice  in  tlie  selection  of  the  company  to  do  the  work  required;  and 
then,  a  single  message  is  of  comparatively  little  interest  to  the  company, — 
simply  the  remuneration  for  sending  it, — while  it  may  be  of  great  importance 
to  the  sender.  He  would  probably  have  his  right  of  action  against  the  com- 
pany to  compel  it  to  make  a  reasonable  contract  with  him,  for,  to  a  certain 
extent,  telegraph  companies  are  quasi  public  servants,  and  owe  the  public 
certain  duties,  as  they  can  exercise  the  right  of  eminent  domain,  and- receive 
franchises.  But  he  does  not  wish  to  be  forced  to  compel  it  to  make  a  fair  and 
reasonable  contract;  his  object  is  to  have  his  message  sent  promptly,  and  he 
would  therefore  accept  hard  conditions  at  the  hands  of  the  company,  rather 
than  delay  his  business,  and  seek  redress  in  the  courts.  Under  such  circum- 
stances the  parties  are  not  dealing  on  an  equal  footing.  When  the  company 
has  such  an  advantage,  in  consequence  of  the  nature  of  its  employment,  it  can 
easily  dictate  terms.  It  should  not,  however,  be  sustained  in  treating  its 
patrons  unfairly  and  unequitably,  and  supported  in  unconscionable  contracts 
made  under  such  circumstances  Teleg^'aph  Co,y.  Qrahunit  1  Colo.  230;  Ty- 
ler V.  TeUgraph  Co.,  60  111.  421;  Gray,  Tel.  §  48. 

Was  the  contract  itself  a  valid  one?  It  is  not  claimed  by  the  defendant  in 
error  that  the  telegraph  company  are  insurers.of  a  message  sent,  nor  that  they 
cannot  make  reasonable  regulations  for  carrying  on  their  own  business,  but  it 
is  urged  that  a  telegraph  company  ciinnot  by  contract  exempt  itself  from  all  lia- 
bility that  may  arise  by  reason  of  its  own  negligence  in  providing  suitable  in- 
struments, or  from  negligence  of  its  operators  and  servants.  He  cites  a  long 
list  of  authorities  that  apparently  support  this  contention.  However,  in  dis- 
posing of  this  matter  it  is  not  necessary  to  pass  upon  the  question  urged;  for, 
in  this  case,  it  is  found  by  the  court  that  the  defendant  company  was  guilty 
of  gross  negligence.  The  provision  in  the  contract  that  the  company  will  not 
be  held  liable  for  unrepeated  messages,  happening  by  negligence  of  its  serv- 
ants, beyond  the  amount  received  for  the  sending  of  the  same,  is  not  valid  to 
relieve  it  from  liability  against  its  own  gross  negligence.  It  is  the  duty  of 
the  telegraph  company,  when  it  receives  a  message,  and  the  money  therefor, 
from  the  sender,  to  exercise  care  and  diligence  in  transmitting  it  promptly 
and  accurately.  No  contract  should  be  sustained  by  the  courts  which  would 
excuse  it  from  gross  negligence  or  willful  misconduct  in  performing  a  service 
undertaken  for  another  for  hire.  The  current  of  authorities  to  sustain  this 
principle  is  unbroken.  The  interests  are  many  and  vaiied,  depending  upon 
the  proper  perforfnance  by  it  of  the  work  it  assumes,  and  it  is  against  public 
policy  that  it  should  be  allowed  to  stipulate  for  exemption  from  the  exercise 
of  care  and  diligence  in  this  duty,  which  it  has  voluntarily  taken  upon  Itself. 
This  rule  does  not  make  the  telegraph  company  an  insurer,  but  it  does  prevent 
it  from  evading  its  liabilities  for  its  errors  arising  from  gross  negligence. 
Telegraph  Co.  v.  Qristopld,  37  Ohio  St.  301;  Telegraph  Co.  v.  Tyler,  74  111. 
168;  Sweatland  v.  Telegraph  Co,,  27  Iowa,  433;  BarUett  v.  Telegraph  Co,, 
67  Me.  460;  Telegraph  Co.  v.  Graham,  1  Colo.  230;  Candee  v.  Telegraph 
Co,,  34  Wis.  471;  Ellis  v.  Telegraph  Co,^  95  Mass.  226;  Ayer  v.  Telegraph 
Co,,  79  Me.  498,  10  Atl.  Rep.  495. 

Was  the  telegraph  company  guilty  of  gross  negligence?  It  is  so  found  by 
the  court  below,  and  we  think  the  findings  are  abundantly  supported  by  the 
evidence  in  the  case.    In  a  message  containing  nine  words,  besides  the  ad- 
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dress  and  signature  of  the  sender,  there  were  three  mistakes.  It  was  sent 
over  defendant's  own  line,  on  a  fair  day,  in  which  there  were  no  electrical  or 
atmosplierical  disturbances;  and  the  court  especially  finds  there  was  no  sim- 
ilarity in  the  sounds,  symbols,  and  characters  used  in  telegraphy  fortlie  words* 
"Valley"  and  "Neosha."  There  is  no  good  reason,  in  the  absence  of  atmos- 
pherical or  electrical  disturbances,  why  the  message  should  not  have  been 
transmitted  exactly  as  it  was  received.  The  art  of  telegraphy  has  been  re- 
duced to  comparative  exactness  and  certainty,  and  it  is  only  by  the  gross  care- 
lessness of  the  operator,  or  the  culpable  imperfections  of  the  Instruments  and 
appliances  of  the  company,  that  such  a  mistake  could  have  been  made  in  trans- 
mitting the  message  so  short  a  distance  upon  a  calm,  fair  day.  There  is  no 
testimony  introduced  in  this  case  by  the  defendant  company,  and  we  presume 
the  mere  production  of  the  mutilated  message  would  have  been  sufficient  to 
establish  gross  carelessness  of  the  defendant.  It  would  have  thrown  the  bur- 
den of  proof  upon  the  defendant  to  excuse  or  explain  its  mistakes.  Telegraph 
Co.  V.  Gristoold,  37  Ohio  St.  301;  Rittenhause  v.  Telegraph  Co.,  44  N,  Y. 
263;  Baldwin  v.  Telegraph  Co.,  45  N.  Y.  744;  Telegi-aph  Co.  v.  Carew,  15 
Mich.  525;  Telegraph  Co.  v.  Meek,  49  Ind.  53;  Turner  v.  Telegraph  Co.,  41 
Iowa,  458;  the  plaintiff  did  prove  in  addition  that  the  weather  was  favorable 
for  the  use  of  defendant's  wires  and  instruments.  We  believe  that  the  find- 
ings of  the  court  are  sustained  by  ample  testimony,  showing  gross  negligence 
on  the  part  of  the  company,  and  that  the  contract,  urged  as  a  defense  by  the 
defendant,  is  of  no  legal  force  whatever,  when  It  is  attempted  thereby  to  re- 
lieve  tlie  company  of  its  gross  negligence. 
We  recommend  that  the  judgment  be  afllrmed. 

Fkr  Curiam.    It  is  so  ordered;  all  the  justices  concurring. 

NOTE. 

Tbiaoraph  Ck)MpANiES— Limitation  of  Liabilitt.  Where  telegrai>li  companies  are 
not  charged  with  all  the  duties  and  responsibilities  of  common  carriers,  they  cannot 
contract  for  a  restriction  of  liability  for  damages  occasioned  by  the  culpable  negligence 
or  gross  carelessness  or  willful  misconduct  of  their  employes.  White  v.  Telegraph  Co.» 
14  Fed.  Rep.  710.  A  stipulation  limiting  the  liability  of  a  company  for  any  mistake  or 
delay  in  the  transmission  or  delivery  of  a  message,  unless  the  message  is  repeated  at 
an  additional  expense,  is  held  to  be  vi^d  to  exempt  the  company  from  liability  beyond 
the  amount  named,  for  any  cause  except  gross  negligence  or  willfui  misconduct.  Hart 
V.  Telegraph  Co.,  (Cal.)  6  Pac.  Rep.  637;  Becker  v.  Telegraph  CJo.,  (Neb.)  7  N.  W.  Rep. 
808 :  Jones  v.  Telegraph  Co.,  18  Fed.  Rep.  717.  See,  also,  Akin  v.  Telegraph  Co.,  (Iowa,> 
28  N.  W.  Rep.  419.  In  an  action  for  damages  for  the  negligent  transmission  of  a  tele- 
graph message,  the  evidence  showed  that  plain ti  ft,  suspecting  an  error  in  the  message, 
went  at  once  to  the  operator,  and  requested  him  to  ask  the  sender  whether  it  was  *'five 
six"  or  "five  sixty,  ^  and  that  the  operator  said,  "I  have  asked  him.  **  Heldy  that  this 
amounted  to  a  request  by  plaintiif  to  have  the  message  repeated,  and  it  was  immaterial 
that  the  forms  established  by  defendant  for  the  repetition  of  messages  were  not  com- 
plied with.  Telegraph  Co.  v.  Landis,  (Pa.)  12  Atl.  Rep.  467.  Under  such  a  contract, 
the  exemption  from  liability  is  confined  to  such  mistakes  as  are  incident  to  the  service, 
and  which  may  occur  where  the  employes  of  the  company  are  culpable  in  only  a  slight 
degree.  Pegram  v.  Telegraph  Co.,  (N.  C.)  2  S.  E.  Rep.  256.  The  «tipulation  does  not 
relieve  the  comjjany  from  the  duty  of  exercising  ordinary  care  and  diligence.  Marr  v. 
Telegraph  Co.,  (TennJ  8  S.  W.  Rep.  496;  I'hompson  v.  Telegraph  Co.,  QVis.)  25  N.  W. 
Rep.  7b9.  See,  also,  Telegraph  Co.  v.  RichmaUj  (Pa.)  8  Atl.  Rep.  171.  When  an  agent 
of  a  telegraph  oompany  has  been  guilty  of  negligence  and  misconduct  in  not  delivering 
a  message,  the  company  will  not  oe  exonerated  from  liability  for  the  consequence  of 
non-delivery  by  any  terms  which  may  be  annexed  to  the  message.  Stiles  v.  Telegraph 
Co.,  (Ariz.)  15  Pac.  Rep.  712.  A  stipulation  limiting  the  Uabmty  of  the  oompany  for 
the  negligence  of  itself  or  its  servants,  in  case  of  a  mistake  or  omission  In  transmitting 
the  message,  unless  repeated  at  the  expense  of  the  sender,  is  void  as  against  public 
policy.  Ayer  v.  Telegraph  Co.,  (Me.)  10  Atl.  Rep.  495.  A  telegraph  company  may  make 
reasonable  stipulations  as  to  the  time  within  which  claims  for  damages  shall  be  pre- 
sented, failing  to  observe  which,  an  action  against  the  company  cannot  be  maintained. 
Heiman  v.  Telegraph  Co.,  (Wis.)  16  N.  W.  Rep.  82;  Cole  v.  Telegraph  Co.,  (Minn.)  22 
N.  W.  Rep.  885.  But  a  stipulation  that  the  company  would  not  be  liable  for  damages 
for  errors  or  delays,  unless  the  claim  for  the  same  was  presented  within  80  days,  is  un- 
reasonable and  void.    Johnston  v.  Telegraph  Co.,  38  Fed.  Rep.  862. 
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<38  Kan.  685)  _  ^  ,„         ^  ,^ 

Welters  Union  Tkl.  Co.  r.  Howell. 

{Supreme  Cawrt  of.  Kansas,    March  10, 1888.) 

Tblboiuth  Covpaniks—Nbguosiicb  nr  Tbxnsmxttino  Mbssagb— Svidbncs. 

When  a  message  is  delivered  to  a  telegraph  company  for  transmission,  very  plain- 
ly written,  and  could  not  be  mistaken  by  any  person  possessing  ordinary  eye-sight 
who  would  examine  it  with  ordinary  care,  and  there  is  a  mistake  in  the  transmis- 
sion, and  a  mistake  is  feared  by  the  person  who  received  it,  and.  at  his  request,  the 
agent  at  the  plaoe  where  it  is  received  inquires  at  two  relay  stations  if  the  message 
is  correctly  sent,  and  is  assured  from  both  stations  that  it  is,  and  there  is  no  explan- 
atory or  exculpatory  evidence  oifered  on  behalf  of  the  telegraph  company,  a  finding 
of  the  trial  court  that  the  company  is  guilty  of  gross  negligence  is  supported  by  suf- 
ficient evidence.' 

\ByUahU8  by  SKm/pson,  C.) 

€k>iDinis9ioQer8'  decision.  Error  to  district  court,  Atchison  county;  Dayid 
Majstin,  Judge. 

This  action  was  brought  by  George  W.  Howell  to  recover  from  the  West- 
ern Union  Telegraph  Company  damages  for  negligently  and  carelessly  mak- 
ing a  mistake  in  the  transmission  of  a  telegraphic  message  sent  by  Howell 
from  Omaha,  Neb.,  to  Downs,  Kan.    The  petition  is  as  follows: 

"The  plaintiff,  George  W.  Howell,  for  cause  of  action  against  said  defend* 
ant,  avers  that  said  defendant  is  now,  and  for  more  than  one  year  last  past 
has  been,  a  corporation  duly  organized,  created,  and  existing  according  to  law» 
and  running  and  operating  a  line  of  telegraph  wires  between  Omaha,  Ne- 
braska! and  Downs,  Kansas,  through  Atchison,  Atchison  county,  Kansas,  and 
Kansas  City,  Jackson  county,  Missouri,  for  the  purpose  of  transmitting  com- 
munications. That  for  several  years  last  past  this  plaintiff  has  been  engaged 
in  the  lumber  business  at  Downs,  Kansas;  wliich  said  town  of  Downs  is  about  • 
30  miles  from  the  town  of  Salem,  in  Jewell  county,  Kansas,  and  about  85  or 
90  miles  from  Sallna  county,  Kansas.  That  this  plaintiff's  place  of  residence  is 
at  Downs,  Kansas,  where,  at  the  time  of  the  grievances  hereinafter  complained 
ot,  be  kept  a  team  of  horses  for  his  own  use  as  driving-horses;  said  horses 
being  of  great  value,  to-wit,  of  the  sum  of  ^00.00.  That  on  the  8th  day  of 
April,  1885,  and  for  several  days  prior  thereto,  this  plaintiff  was  in  the  city 
of  Omaha,  Nebraska,  on  business,  and  desiring  to  reach  his  home  at  Downs, 
Kansas,  as  soon  as  possible,  he  sent  a  telegraphic  message  over  the  defend- 
ant's line  from  Omaha,  Nebraska,  to  Downs,  Kansas,  writing  out  said  mes- 
sage and  depositing  the  same  at  defendant's  regular  office  in  the  city  of  Omaha, 
and  prepaying  the  charges  thereon;  a  copy  of  which  said  message  is  hereto 
attached,  Exhibit  A,  and  made  a  part  hereof.  That  it  was  the  desire  of  the 
plaintiff  to  have  his  employes  and  servants  in  charge  of  his  said  team  at 
Dovrns,  Kansas,  to  bring  the  same  with  a  carriage,  and  meet  the  plaintiff  at 
Salem,  Kansas,  and  convey  him  from  thence  to  his  home  at  Downs.  That, 
instead  of  sending  said  message  as  wiltten  by  plaintiff,  the  said  defendant 
substituted  the  word  <Salina'  for  'Salem'  in  said  message,  and  delivered  the 
same  to  the  manager  of  Howell  Bros.'  business  at  Downs,  Kansas,  in  the  lan- 
guage and  form  as  stated  in  Exhibit  B,  hereto  attached,  which  is  made  a 
part  hereof,  the  same  being  the  original  message  delivered.  That  said  mes- 
sage was  transmitted  by  said  company  through  Kansas  City  and  Atchison  to 
the  manager  of  said  Howell  Bros.'  business  at  Downs,  Kansas.  Upon  the 
receipt  of  said  Exhibit  B,  supposing  there  was  some  mistake  therein,  said 
manager  requested  defendant's  operator  at  Downs,  Kansas,  to  repeat  said  mes- 
sage; which  he  did,  inquiring  of  the  Kansas  City  and  Atchison  offices  as  to 
the  correctness  of  the  same,  and  said  Atchison  and  Kansas  City  offices  re- 

iRespectingstipulations  limiting  the  liability  of  a  telegraph  company,  see  Telegraph 
Co.  V.  Crall,  (Kan.)  ante,  809,  and  note. 
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ported  that  the  language  used  in  the  message  as  contained  in  Exhibit  B  was 
correct.  Tliat  said  repeated  and  relay  copies  of  said  message  are  hereto  at- 
taelied,  made  a  part  hereof,  and  marked  'Exhibits  C  and  'D,'  respectively. 
That,  by  reason  of  the  failure  of  said  defendant  to  transmit  said  message  in 
the  language  in  which  it  was  written  and  deposited  by  the  plaintiff,  the  agent 
and  servant  of  the  plaintiff  drove  this  plaintiff's  horses  from  Downs  to  Salina, 
— a  distance  of  about  85  or  90  miles, — at  great  speed,  in  order  to  arrive  tliere 
on  the  9th  day  of  April  by  noon,  and  by  reiison  of  the  long  drive  given  said 
horses,  the  same  were  greatly  abused,  injured,  and  damaged,  and  this  plain- 
tiff was  compelled  to  pay  hotel  and  driver's  bills  for  five  days,  at  an  expense 
of  $20;  and  that  when  this  plaintiff  arrived  at  Salem,  expecting  to  meet  his 
team,  he  was  compelled  to  hire  a  team  to  convey  him  from  Salem  to  Downs, 
at  an  expense  of  $10;  and  that  he  paid  out  for  telegraphing,  growing  out  of 
said  mistake  of  the  defendants,  and  to  recall  his  team  sent  to  Salina,  the  sum 
of  $5.00;  and  that  his  horses,  by  reason  of  the  hard  and  fast  drive  made  from 
Downs  to  Salina,  were  injured  and  damaged  in  the  sum  of  $120.00;  and  that 
the  plaintiff  was  compelled  to  pay  out  for  the  use  of  the  carriage  the  sum  of 
$10.00.  (That  a  true  and  correct  bill  of  the  items  of  the  damage  resulting  to 
said  plaintiff  by  said  wrongful  acts  of  the  defendant  is  hereto  attached,  marked 
*  Exhibit  E,'  and  made  a  part  hereof.  That  the  failure  to  transmit  said  mes- 
sage, as  originall}-  written  by  plaintiff,  was  caused  by  the  negligence  and 
carelessness  of  defendant,  and  its  agents,  servants,  and  employes,  and  that 
said  plaintiff  presented  this,  his  said  claim,  in  writing  to  said  defendant,  and 
demanded  payment  thereof  within  60  days  after  the  sending  of  said  message, 
as  contained  in  Exhibit  A.  Wherefore  plaintiff  prays  judgment  against  said 
defendant  for  $200,  and  for  costs  of  this  suit." 

EXHIBIT  A. 

•  "April  8,  1885.  To  Howell  Bros.,  Doums,  Kansas:  Have  my  team  and  a 
double  carriage  in  Salem  by  Thursday  noon,    Geobge  W.  Howell." 

EXHIBIT  B. 

"Received  at  4:06  p.  m.,  April  8,  1885.  Dated  Omaha.  Nebraska.  To 
Howell  Bros.,City:  Have  my  team  and  a  double  carriage  in  Salina  by  Thurs- 
day noon.    Geo.  W.  Howell.  " 

exhibit  c. 

"From  Kansas  City.  Relay  copy.  Duplicate.  Received  at  5:33.  April 
8,  1885.  Dated  Omaha,  Nebraska.  To  Howell  Bros. :  Have  my  team  and  a 
double  carriage  in  Salina  by  Thursday  noon.    Geo.  W.  Howell," 

exhibit  d. 

"Received  at  8:30  p.  m.  Duplicate.  Dated  Omaha,  Nebraska.  April  8, 
1885.  To  Hoioell  Bros.,  Downs:  Have  my  team  and  a  double  carriage  in 
Salina  by  Thursday  noon.    Geo.  VV.  Howell." 

exhibit  e. 

"Downs,  Kaksas,  5-2-85. 

**The  Western  Union  Telegraph  Company  to  George  W,  Hoioell,  Dr. 

Hotel  and  feed  bills,  (5  days,)      -  -  -  -  -    $  20  00 

Use  of  carriage,  ""- 

Use  of  team,  "     "  -  -'         - 

Five  days*  wages  of  man  to  Salina  and  back. 

Team  from  Salina  to  Downs, 

Telegraph  bill. 

Damage  to  team  going  to  Salina  and  back,  •  ... 

$200  00 
"I  do  solemnly  swear  that  the  above  bill  is  true  and  correct  in  every  partic- 
ular. [Signed]  Gkoboe  W.  Howell. 

"Subscribed  and  sworn  to  before  me  this  2d  day  of  May,  A,  D.  1885. 
[Seal.]    "  W,  H.  Vandoben,  Notary  PubUc." 
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The  telegraph  oompanjset  tip  the  following  defenses  in  its  answer:  '*N^ow 
comes  the  said  defendant,  and,  for  answer  to  the  petition  of  the  plaintiff  filed 
herein,  says,  (1)  that  it  admits  that  it  is  a  corporation,  but  denies  each  and  ev- 
ery other  statement  and  averment  in  said  petition  contained.  (2)  For  further 
answer,  this  defendant  says  that  by  the  terms  and  conditions  of  the  contract 
entered  into  between  the  plaintiff  and  said  defendant  on  the  8th  day  of  April, 
1885,  and  a  pretended  copy  of  which  is  attached  to  plaintiff's  petition,  it  is 
agreed  between  the  sender  of  said  message  and  the  defendant  that  the  defend- 
ant should  not  be  liable  for  mistakes  or  delays  in  transmission  or  delivery,  or 
nondislivery  of  any  unrepeated  message,  whether  happening  by  the  negligence 
of  its  servants  or  otherwise,  beyond  the  amount  received  for  sending  the  same; 
and  this  said  defendant  says  that  the  said  message  was  an  unrepeated  mes- 
sage, and  the  mistake  in  the  message  as  delivered,  if  any,  did  not  arise  from 
the  negligence  of  any  of  the  servants  or  employes  of  the  defendant  in  trans- 
mitting the  same;  and  the  said  defendant  here  tenders  to  the  plaintiff  the 
amount  of  money  paid  by  the  plaintiff  for  the  transmission  of  said  message, 
to-wit,  the  sum  of  fifty  cents.  (3)  This  defendant,  for  further  answer,  says 
that  the  said  message  which  was  written  by  said  George  W.  Howell  to  be  trans- 
mitted, and  a  pretended  copy  of  which  is  attached  to  said  petition  as  Exhibit  A, 
was  wntten  so  blindly  and  carelessly  that  the  word  *  Salem '  therein  could  be 
read  <  Salina.'  In  fact  and  in  truth,  it  was  so  written.  That,  in  the  exercise 
of  reasonable  and  ordinary  diligence,  the  said  defendant  had  a  right  to  assume 
and  believe  it  was  intended  Sal  ina,  Instead  of  Salem ;  and  said  defendant  was 
not  guilty  of  any  negligence  in  the  transmission  of  said  message,  as  in  said 
petition  alleged.     Wherefore  defendant  prays  judgment  for  costs." 

A  reply  was  filed  as  follows:  "Now  comes  the  above-named  plaintiff,  and, 
for  reply  to  defendant's  answer  herein,  alleges  that  he  denies  each  and  every 
allegation,  statement,  and  averment  in  said  answer  contained." 

Trial  at  the  June  term,  1886,  of  the  district  court  of  Atchisou  county  to  the 
court,  a  jury  being  waived.  The  court  made  the  following  special  findings  of 
fact  and  conclusions  of  law: 

"CONCLUSIONS  OF  PACT. 

"(1)  On  and  before  and  after  April  8,  1886,  the  plaintiff  was  the  owner  of 
a  team  of  horses  of  about  the  value  of  $800.00,  which  team  was  then  at  his 
place  of  residence  at  Downs,  Osborne  county,  Kansas,  where  he  was  engaged 
in -the  lumber  business  with  Howell  Bros.  On  said  day  he  was  at  Omaha, 
Nebraska,  and  desired  to  reach  his  home  at  Downs,  by  way  of  8alem,  in  Jew- 
ell county,  Kansas.  He  went  to  the  transmitting  office  of  the  defendant  at 
Omaha,  and  wrote  upon  a  blank  furnished  by  defendant  a  message,  which,  to- 
gether with  the  printed  matter  thereon,  reads  as  follows: 

"*The  Western  Union  Telegraph  Company. 
*''Form  No.  2. 

***  All  messages  taken  by  this  company  are  subject  to  the  following  terms: 
To  guard  against  mistakes  or  delays,  the  sender  of  a  message  should  order  it 
repeated;  that  is,  telegraphing  back  to  the  originating  office  for  comparison. 
For  this,,  one-half  of  the  regular  rate  is  charged  in  addition.  It  is  agreed  be- 
tween the  sender  of  the  following  message  and  this  company  that  said  com- 
pany shall  not  be  liable  for  mistakes  or  delays  in  the  transmission  or  delivery,  or 
for  non-delivery,  of  any  unrepeated  message,  whether  happening  by  negligence 
of  its  servants,  or  otherwise,  beyond  the  amount  received  for  sending  the 
same;  nor  for  mistakes  or  delays  in  the  transmission  or  delivery,  or  for  non- 
delivery, of  any  repeated  message,  beyond  fifty  times  the  sum  received  for 
sending  the  same,  unless  specially  insured;  nor  in  any  case  for  delays  aris- 
ing from  unavoidable  interruption  in  the  working  of  its  lines,  or  for  errors  in 
cipher  or  obscure  messages.  And  this  company  is  hereby  made  the  agent  of 
the  sender,  without  liability,  to  forward  any  mt^ssage  over  the  lines  of  any 
other  company  when  necessary  to  reach  its  destination.    Correctness  in  the 
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transmission  of  messages  to  any  point  on  the  lines  of  this  company  can  be  in- 
sured by  contract  in  writing,  stating  agreed  amount  of  risk,  and  payment  of 
premium  thereon  at  the  following  rates,  in  addition  to  the  usual  charge  for 
repeated  messages,  viz. :  One  per  cent,  for  any  distance  not  exceeding  1,000 
miles,  and  two  per  cent,  for  any  greater  distance.  No  employe  of  the  company 
is  authorized  to  vary  the  foregoing.  Ko  responsibility  regarding  messages 
attaches  to  this  company  until  the  same  are  presented  and  accepted  at  one  of 
its  transmitting  offices ;  and,  if  a  message  is  sent  to  such  office  by  one  of  the 
company's  messengers,  he  acts  for  that  purpose  as  the  agent  of  the  sender. 
Messages  will  be  delivered  free  within  the  established  free-delivery  limits  of 
the  terminal  office;  for  delivery  at  a  greater  distance  a  special  charge  will  be 
made,  to  cover  the  cost  of  such  delivery.  The  company  will  not  be  liable  for 
damages  in  any  case  where  the  claim  is  not  presented  in  writing  within  sixty 
days  after  sending  the  message. 

"  •  Thos.  T.  Eckert,  General  Manager.    Norvin  Green,  President. 

"  *  Send  the  following  message,  subject  to  the  above  terms,  which  are  hereby 
agreed  to:  April  8, 1885.  To  Howell  Bros.,  Doivns,  Kansas:  Have  my  team 
and  a  double  carriage  in  Salem  by  Thursday  noon.  George  W.  Howell. 
(12.)    Paid. 

**  *  Read  the  notice  and  agreement  at  the  top.' 

''All  of  said  matter  was  printed  on  said  blank  furnished  by  the  defendant, 
except  that  commencing  with  the  date,  and  ending  with  the  signature  of  the 
phtintiff. 

"(2)  On  the  afternoon  of  the  same  day,  the  agent  of  the  defendant  at 
Downs,  Kansas,  delivered  to  the  manager  of  the  business  of  said  Howell 
Bros,  the  telegraphic  message  in  words  and  figures  following,  to-wit: 

"  'Fomt  No.  1. 
"'The  Western  Union  Telegraph  Company. 

"*  This  company  transmits  and  delivers  messages  only  on  conditions  limit- 
ing its  liability,  which  have  been  assented  to  by  the  sender  of  the  following 
message.  Errors  can  be  guarded  against  only  by  repeating  a  message  back  to 
the  sending  station  for  comparison;  and  the  company  will  not  hold  itself  lia- 
ble for  errors  or  delays  in  transmission  or  delivery  of  unrepeated  messages  be- 
yond the  amount  of  tolls  paid  thereon,  nor  in  any  case  where  the  claim  is  not 
presented  in  writing  within  sixty  days  after  sending  tlie  message.  Tiiis  is  an 
unrepeated  message,  and  is  delivered  by  the  request  of  the  sender,  under  the 
conditions  named  above. 

"  •  Thos.  T.  Eckert,  Greneral  Manager.    Norvin  Green,  President. 


"•Received  at  4:06  p.  m.,  Aptil  8,  1885.  Dated  Omaha,  Nebraska.  To 
Hotodl  Bros.,  City :  Have  my  team  and  a  double  carriage  in  Salina  by  Thurs- 
day noon.  Geo.  W.  Howell.' 

"(3)  Said  manager,  doubting  the  correctness  of  said  dispatch,  requested  the 
defendant's  agent  at  Downs  to  ascertain  at  Atchison  and  Kansas  City  if  the 
message  as  delivered  was  correct;  and  said,  agent  of  the  defendant  telegraphed 
to  the  relay  offices  at  Kansas  City  and  Atchison  on  the  same  evening,  and  was 
informed  from  both  of  said  offices  that  the  body  of  the  dispatch  read  as  fol- 
lows, namely:  <Have  my  team  and  a  double  carriage  in  Salina  by  Thursday 
noon.    George  W.  Howell.' 

"(4)  Said  manager  thereupon  hired  a  double  carriage  at  Downs,  and  Sent 
Charles  Page,  a  colored  man,  who  was  in  the  employ  of  plaintiff  at  Downs, 
with  said  team  and  carriage  to  Salina,  Kansas,  with  instructions  to  get  there 
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il  possible  by  noon  of  the  next  day  to  meet  the  plaintLS.  Said  Charles  Page 
started  the  same  evening,  and  drove  as  far  as  Beloit,  in  Mitchell  county, 
Kansas.  It  rained  that  night,  but  next  morning  said  Charles  Page  started 
with  said  team  and  carriage  from  Beloit  to  Salina,  in  Saline  county,  Kansas, 
and  reached  there  about  three  o'clock  in  the  afternoon  of  April  9th.  The  dis- 
tance traveled  from  Downs  to  Salina  was  over  a  hundred  miles,  and  the  team 
was  very  much  injured  by  the  overwork  upon  said  journey.  The  distance 
from  Downs  to  Salem  is  about  thirty  miles. 

'*(5)  Said  Charles  Page  having  been  informed  of  the  mistake  after  reaching 
Salina,  he  remained  there  four  and  a  half  days  for  his  team  to  recuperate,  and 
he  then  drove  back  to  Downs  by  easy  stages. 

'*(6)  The  message  as  delivered  to  defendant's  agent  at  Omaha  was  plainly 
written,  and  the  word  <  Salem'  was  very  plainly  written.  It  could  not  have 
been  mistaken  for '  Salina,'  nor  for  any  other  word  than  <  Salem,'  by  any  person 
possessing  ordinary  eye-sight  who  would  examine  it  with  the  slightest  care. 
The  plaintiff  prepaid  the  defendant's  charge  for  an  unrepeated  message,  and 
no  more.  Neither  Howell  Bros.,  nor  their  manager,  nor  Uie  defendant's 
agent  at  Downs  nor  at  Kansas  City  nor  at  Atchison,  inquired  of  the  defend- 
ant's agent  at  Omaha  whether  the  message  as  received  at  Downs  was  correct 
or  not. 

"(7)  The  hotel  and  feed  bills  incurred  by  said  Charles  Page  on  said  trip  was 
fully  $20.  The  use  and  hire  of  said  carriage  was  810,  and  the  wages  of  said 
colored  man  on  said  trip  was  fully  $7.  The  team  was  so  much  injured  by  the 
drive  that  they  were  not  fit  for  use  for  two  or  three  months,  and  one  of  said 
horses  has  never  recovered  from  the  injury.  The  damage  to  said  team  by  said 
excessive  drive  was  at  least  0120.00. 

"(8)  On  May  12,  1885,  the  plaintiff  caused  to  be  duly  served  upon  the  de* 
fendant,  through  the  mamiger  of  its  business  at  Atchison,  Kansas,  a  demand 
in  writing  for  damages,  by  reason  of  the  foregoing  acts,  giving  a  full  state- 
ment of  the  items  of  the  plaintiff's  claim;  which  items  correspond  with  those 
set  forth  in  Exhibit  £,  annexed  to  plaintiff's  petition.  Said  demand  also  con- 
tained an  intelligent  statement  of  the  nature  of  the  plaintiff's  claim,  and  of 
the  difference  between  the  message  as  delivered  by  plaintiff  at  Omaha  for 
transmission,  and  as  delivered  to  Howell  Bros,  at  Downs,  Kansas,  after  trans- 
mission; but  the  defendant  has  not  paid  said  claim,  nor  any  part  thereof. 

'*(9)  The  items  of  damage  referred  to  in  conclusion  of  fact  7  are  such  as 
may  reasonably  be  supposed  to  have  been  in  the  contemplation  of  both  parties 
to  the  suit  at  the  time  the  message  was  sent,  as  the  probable  result  of  a  fail- 
ure of  the  defendant  to  properly  transmit  it,  as  to  where  the  plaintiff  was  to 
be  met  with  his  team. 

"(10)  The  only  evidence  of  negligence  is  such  as  arises  from  the  foregoing 
facts;  but  the  failure  of  the  defendant  to  properly  transmit  the  message  as  to 
the  place  where  the  plaintiff  was  to  be  met  with  his  team  was,  under  the 
circumstances,  gross  negligence  of  the  defendant. 

"CONCLUSIONS  OF  LAW. 

"(1)  The  printed  conditions  upon  said  blank  do  not  relieve  the  defendant 
from  the  payment  of  damages  resulting  from  the  negligence  of  its  agents  and 
operators,  nor  limit  the  recovery  to  a  nominal  amount. 

"(2)  The  defendant  is  liable  to  the  plaintiff,  and  the  plaintiff  is  entitled  to 
judgment  for  the  sum  of  $157.00. 

"(3)  The  defendant  is  also  liable  for  costs  of  suit." 

Waggener,  Martin  &  Orr.  for  plaintiff  in  error.  Smith  &  Solomon,  for  de- 
fendant in  error. 

Simpson,  C,  Rafter  stating  the  facts  as  above.)  The  main  features  of  this 
case  are  similar  to  that  of  Telegraph  Co.  v.  Crall,  38  Kan.  — ,  ante,  309. 
All  that  is  said  in  that  case  denying  the  power  of  the  telegraph  company  to 
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limit  its  liability  by  contract,  so  as  to  relieve  itself  against  acts  of  gross  neg- 
ligence committed  by  its  agents  and  employes,  applies  with  equal  force  to  the 
facts  appearing  in  the  record  of  this  case.  The  point  most  vigorously  con- 
tested, however,  in  this  case,  not  arising  in  the  other,  grows  out  of  tlie  find- 
ing of  the  court  that  "the  only  evidence  of  negligence  is  such  as  arises  from 
the  foregoing  facts;  but  the  failure  of  the  defendant  to  properly  transmit  the 
message  as  to  the  place  where  the  plaintiff  was  to  be  met  with  his  team  was, 
under  the  circumstances,  gross  negligence  of  the  defendant."  The  other  or 
foregoing  facts  found,  were  that  "the  message  as  delivered  to  the  defendant's 
agent  at  Omaha  was  plainly  written,  and  the  word  *  Salem'  was  very  plainly 
written.  It  could  not  liave  been  mistaken  for 'Sail na,*  nor  for  any  other 
word  than  •  Salem,*  by  any  person  possessing  ordinary  eye-sight  who  exam- 
ined it  with  the  slightest  care."  And  the  further  finding:  "Said  manager, 
[meaning  at  Downs,]  doubting  the  correctness  of  said  dispatch,  requested  the 
defendant's  agent  at  Downs  to  ascertain  at  Atchison  and  Kansas  City  if  the 
message  as  delivered  was  correct;  and  said  agent  of  the  defendant  t-elegraphed 
to  th^  relay  oliices  at  Kansas  City  and  Atchison  on  the  same  evening,  and  was 
informed  from  both  of  said  ollices  that  the  body  of  the  dispatch  read  as  fol- 
lows, namely:  *  Have  my  team  and  a  double  carriage  in  Salina  by  Thursday 
noon.  George  W.  Howell.'  "  It  is  said  by  counsel  for  plaintiff  in  error 
that  the  only  evidence  of  negligence  as  found  by  the  court  below  is  the  mere 
fact  that  said  message  was  delivered  reading  "Salina"  instead  of  "Salem;" 
and,  insomuch  as  the  message  was  not  a  repeated  message,  the  burden  was 
upon  Howell  to  show  negligence  other  than  such  as  might  be  inferred  from 
the  mere  error  in  the  transmission  of  the  message.  The  cases  of  White  v.  Tel- 
egraph Co.,  14  Fed.  Kep.  710,  and  Becker  v.  Telegraph  Co.,  11  Neb.  87,  7  N. 
W.  Kep.  868,  are  cited  and  relied  on  to  establish  the  proposition.  The  au- 
thorities on  the  other  side  are  numerous,  and  are  collected  in  the  opinion  of 
Judge  Holt  in  the  Crall  Case.  Counsel  are  mistalien  in  their  supposition, 
however,  that  the  only  evidence  of  negligence  is  the  mere  fact  of  mistake  in 
the  word  "Salina"  for  "Salem."  There  are  two  other  facts  found  that  dem- 
onstrate the  negligence  of  the  telegraph  company.  The  first  is  that  the  word 
"Salem"  was  very  plainly  written;  so  plainly  written  that  it  could  not  have 
been  mistaken  for  "Salina,"  or  any  other  word,  by  any  person  possessing  or- 
dinary eye-sight  who  would  examine  it  with  the  slightest  care.  This  is  equal 
to  a  finding  that  the  operating  agent  at  Omaha  did  not  exercise  the  slightest 
care  in  the  transmission  of  the  message.  In  the  absence  of  the  finding  that 
the  word  "Salem"  was  very  plainly  written,  it  might  with  some  propriety  be 
urged  that  the  words  are  similar  in  appearance  when  hurriedly  written,  and 
the  mistake  might  easily  occur  in  a  press  of  business.  But  the  finding  dis- 
poses of  all  such  theories.  There  is  a  mistake;  but  the  message  is  very  plainly 
written,  and  the  mistake  could  not  occur  with  the  slightest  care.  Here  is 
something  in  addition  to  the  mere  fact  of  mistake.  Then,  again,  the  man- 
ager at  Downs  feared  a  mistake,  and  had  the  agent  of  the  company  ask  both 
at  Atchison  and  Kansas  City  for  a  verification  of  the  message.  This  was  no- 
tice to  the  company  that  a  mistake  was  feared;  but  from  both  plac&s  came  as- 
surances that  the  message  as  delivered  was  correct;  that  Salina  was  meant, 
and  not  Salem.  This  was  an  additional  act  of  gross  carelessness  upon  the 
part  of  the  company.  It  may  be  that  they  wore  not  obliged  to  repeat  the  mes- 
sage, or  to  give  additional  assurances  of  its  freedom  from  mistake;  but,  hav- 
ing done  so,  they  were  obliged  to  ascertain  just  what  the  original  message  was, 
and  report  accordingly.  If  they  were  content  to  rely  on  a  report  from  the  re- 
lay stations,  and  not  to  inquire  at  the  ofiice  from  which  the  message  wtis  sent, 
they  ought  to  be  held  responsible  for  an  omission  of  duty  in  that  respect. 
So  the  case  stands  tlius:  There  is  the  fact  of  mistake;  the  fact  that  the  words 
were  very  plainly  written;  the  fact  that  a  mistake  was  feared,  and  their  at- 
tention called  to  it,  and,  after  inquiry,  they  persisted  in  the  mistake, — and 
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these  are  sufficient  to  support  the  finding  of  gross  negligence  on  the  part  of 
the  company. 
It  is  recommended  that  the  judgment  be  affirmed. 

Feb  Curiam.    It  it  so  ordered;  all  the  justices  concurring, 

(39  Kan.  87) 

Barns  «.  Mahannah. 

{Supreme  Court  of  Kansas.    March  10, 1888.) 

Sale— MiSBBPBBSENTATIONS  BY  PUBCHASEB  AS  TO  MARKET  PRICE— RESCISSION 

A  misrepresentation  made  by  a  purchaser  to  a  seller  as  to  the  market  price  of  an 
article  of  general  commerce,  to  induce  a  sale  more  advantageouB  to  the  purchaser 
than  he  otherwise  oould  have  aocomplished,  and  relied  upon  by  the  seUer,  will  not 
avoid  the  contract  of  sale  when  there  are  no  circumstances  making  it  the  special 
duty  of  the  purchaser  to  communicate  the  knowledge  he  possesses  of  the  state  of 
the  market,  and  none  giving  him  peculiar  means  of  ascertaining  such  market 
price. ^    Qraffenstein  v.  Epstein^  28  Kan.  448,  cited  and  approved.    Valbntinb,  J., 


{SyUaims  Im  Simpson^  C.) 

Commissioners'  decision.  Error  to  district  court,  Reno  county;  L.  Houk, 
Judge. 

Action  commenced  in  the  Sedgwick  county  district  court  in  September, 
1881.  The  petition  is  as  follows:  "The  plaintiff  states  that  on  the  13th  day 
of  August,  1881,  plaintiff  and  defendant  entered  into  a  contract  in  writing, 
in  and  by  the  terras  of  which  defendant  agrees  to  sell  to  plaintiff  his  entire 
crop  of  com  in  Sedgwick  county,  Kansas,  at  the  estimated  price  of  fifteen  cents 
per  bushel,  said  crop  to  be  averaged,  and  the  amount  of  bushels  determined 
on  or  before  the  1st  day  of  October,  1881.  A  copy  of  said  contract  is  heretu 
attached,  marked  'No.  1,'  and  made  a  pait  of  this  petition.  That  said  corn 
was  standing  in  the  field  in  Union  township,  Sedgwick  county,  Kansas,  and 
comprised  ninety  acres.  That  on  said  1st  day  of  October,  1881,  and  at  nu- 
merous and  divers  times  before  said  date,  the  plaintiff,  by  himself  and  his 
agents  and  servants,  went  to  said  defendant  for  the  purpose  of  having  L.  D. 
Dotson  and  S.  Corcal,  the  parties  mentioned  in  said  contract,  average  said 
corn,  in  pursuance  of  the  terms  of  said  contract,  but  at  e^ich  of  said  times 
the  defendant  absolutely  refused  and  neglected  to  have  the  parties  last  above 
mentioned,  to-wit,  the  said  L.  B.  Dotson  and  8.  Corcal,  or  any  other  person 
whatever  selected  by  the  defendant,  to  average  said  corn.  That  said  defend- 
ant, ever  since  about  the  1st  day  of  September,  1881,  has  neglected  and  re- 
fused to  allow  or  permit  the  plaintiff  to  take  possession  of  any  part  of  said 
corn,  all  of  which  is  now  standing  upon  the  real  estate  now  owned  and  in 
possession  of  said  defendant;  but  has  at  divers  times  since  said  1st  day  of 
September,  1881,  threatened  said  plaintiff,  his  agents  and  servants,  with 
great  bodily  harm,  if  they  should  attempt  to  take  possession  of  or  gather  any 
part  of  said  corn.  That  on  the  1st  day  of  October,  1881,  and  ever  since  Said 
date,  said  corn  has  been  worth  and  of  the  value  of  forty  cents  per  bushel,  on 
the  premises  where  the  same  was  situated  at  the  time  of  the  making  of  said 
contract,  and  has  been  ever  since.  That  there  was  at  the  time  of  the  making 
of  said  contract,  and  ever  since  has  been,  ninety  acres  of  corn.  That  the 
same  will  average  forty  bushels  per  acre.  That  the  whole  quantity  of  said 
corn  covered  by  said  contract,  and  being  of  said  ninety  acres  of  lancf,  and 
which,  by  the  terms  of  said  contract,  defendant  agreed  to  sell  to  plaintiff,  was 
and  Is  thirty-six  hundred  bushels.  That  defendant  neglects  and  refuses  to 
deliver  any  part  of  said  corn  to  plaintiff,  or  to  allow  him  to  take  possession 
thereof.    The  said  defendant  now  threatens  and  is  about  to  remove  said  corn 

>  On  the  general  subject  of  fraud  and  false  representations,  see  Grindrod  v.  Wolf, 
(Kan.)  16  Fac.  Rep.  691,  and  note 
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from  the  premises  where  the  same  is  located,  and  sell  and  dispose  of  the 
same,  for  the  purpose  and  with  the  intent  to  cheat  and  defraud  this  plaintiff. 
The  .laid  defendant  has  not  sufficient  propeity  out  of  which  to  make  such 
judgment  as  plaintiff  is  entitled  to  obtain  by  reason  of  defendant's  failure  to 
perform  said  contract,  but  is  insolvent.  That  the  said  plaintiff  expended 
large  sums  of  money,  to-wit,  the  sum  of  $200,  in  erecting  cribs  in  which  to 
put  said  corn,  and  which  are  useless  to  him  for  any  other  purpose.  Plaintiff 
paid  defendant  under  said  contract  the  sum  of  $250  by  note,  and  $50,  making 
the  total  sum  paid  under  said  contract  for  part  payment  of  said  corn,  the  sam 
of  $300.  Plaintiff  is  now,  and  ever  since  the  1st  day  of  September,  1881,  has 
been,  entitled  to  said  corn  under  said  contract,  and  pay  the  full  price  of  corn. 
The  plaintiff  demands  judgment  against  defendant  for  the  sum  of  $900,  his 
damages  sustained  as  aforesaid,  by  reason  of  plaintiff's  refusal  to  perform 
said  contract,  or  deliver  said  corn,  or  allow  plaintiff  to  have  possession  there- 
of, which",  by  the  terms  of  said  contract,  he  was  bound  to  do.  Plaintiff  fur- 
ther demands  that  by  an  order  of  this  court  the  said  defendant  may  be 
restrained  and  enjoined  from  disposing  of  any  part  of  said  com  until  the  final 
determination  of  this  action,  and  the  payment  of  any  judgment  which  may 
be  obtained  against  him  herein,  and  such  other  and  further  relief  as  equity 
may  require. 
"  •  (No.  1.)  Union  Township,  August  13,  1881. 

"  •  Contract  made  and  entered  into  between  William  Burns  of  the  first  part, 
and  J.  Mahannah  of  the  second  part.  Wm.  Burns,  ot  the  first  part,  agrees 
to  sell  his  crop  of  corn  for  fifteen  cents  per  bushel  to  J.  Mahannah  of  the 
second  part.  The  crop  to  be  averaged-  by  L.  B.  Dotson  and  S.  Corcal  on  or 
before  the  1st  day  of  October,  1881.  The  corn,  if  not  dry  enough  to  be 
measured,  to  be  averaged.  Wm.  Burns. 

"  *  Jacob  Mahannah.' 

"  *  This  contract  made  and  entered  into  the  13th  day  of  August,  1881,  Sedg- 
wick county.  Union  township.'  " 

The  answer  is  as  follows:  "Now  comes  the  above  defendant,  Wra.  Burns, 
and,  for  his  answer  to  plaintiff's  petition  herein,  denies  each  and  every  ma- 
terial allegation  therein  contained  except  such  as  hereinafter  expressly  ad- 
mitted .  And  f  ui-ther  answering  said  defendant  saith  that  said  plai  ntiff  ought 
not  to  have  and  maintain  his  said  action  against  this  defendant,  because  he 
saith  that  the  contract  set  forth  in  plaintiff's  petition  herein  was  obtained 
by  said  plaintiff  from  said  defendant  by  fraud  and  misrepresentation  in  this, 
to-wit,  that  said  plaintiff,  early  in  the  morning,  and  before  the  defendant  had 
an  opportunity  of  seeing  any  other  person,  on  the  day  of  making  said  contract, 
to  ciscertain  the  price  of  corn,  came  to  the  house  of  defendant  and  told  said 
defendant  that  he,  the  plaintiff,  was  going  to  feed  a  large  number  of  cattle 
for  market,  as  beef  cattle;  and  that  he  did  not  have  corn  enough  to  feed  them 
on;  and  that  he  wanted  to  buy  his  crop  of  corn  to  feed  to  his  cattle.  That  he 
had  been  to  the  city  of  Wichita  the  preceding  day,  and  there  learned  that  corn 
was  selling  on  the  market  at  from  18  to  22  cents  per  bushel,  delivered  in  Wich- 
ita; and  said  plaintiff  thereupon  urged  the  defendant  to  sell  to  him,  the  said 
plaintiff,  all  of  his  corn  at  15  cents  per  bushel,  iis  stipulated  in  said  alleged 
contract.  That  said  statement  and  representations  were  made  by  said  plain- 
tiff to  induce  the  defendant  to  sell  his  corn  to  said  plaintiff  at  said  price,  said 
defemiant  wholly  relying  on  the  representation  and  statements  of  said  plain- 
tiff, and,  believing  the  same  to  be  true,  agreed  with  said  plaintiff  to  sell  him 
liis  corn,  and  executed  the  contract  mentioned  as  aforesaid;  and  said  plaintiff 
theieupon  paid  to  said  defendant  the  alleged  sum  of  $50,  and  delivered  to  said 
defendant  his  promissory  note  for  $250,  as  alleged  in  said  petition.  That  the 
city  of  Wichita  is  the  market  town  of  and  for  the  community  in  which  de- 
fendant resides  and  said  corn  was  situated,  and  the  market  price  of  corn  in 
said  city  of  Wichita  regulates  the  value  of  corn  in  said  community;  that  said 
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statements  and  representations  of  said  plaintiff  were  false  and  fraudulent, 
and  made  for  the  purpose  of  deceiving  said  defendant.  That  said  plaintiff  did 
not  intend  to  feed  a  large  number  of  cattle,  and  did  not  want  to  buy  said  corn 
to  feed  said  cattle,  but  for  the  purpose  of  speculation.  That  corn  was  not 
selling  on  the  market  for  from  18  to  22  cents  per  bushel,  delivered  in  Wichita, 
but  was  selling  for  prices  ranging  from  25  to  40 cents  per  bushel,  all  of  which 
said  plaintiff  well  knew  when  he  so  falsely,  fraudulently,  and  knowingly  made 
such  representations  and  statements  to  Induce  said  defendant  to  enter  into 
said  alleged  contract.  That  on  the  14th  day  of  August,  1881,  and  immedi- 
ately after,  defendant  discovered  that  said  representations  and  statements  of 
said  plaintiff  were  fraudulent  and  untrue.  This  defendant  went  to  said  plain- 
tiff and  tendered  to  him  his  said  promissory  note,  and  the  said  sum  of  050  re- 
ceived as  aforesaid,  and  demanded  of  said  plaintiff  that  said  contract  be  an- 
nulled and  rescinded,  and  that  he  be  released  from  the  obligations  of  the  same. 
That  defendant  hath  ever  since  been  and  stil)  is  ready  and  doth  now  bring 
into  court  and  tender  to  said  plaintiff  the  said  sum  of  $50  and  the  said  prom- 
issory note  for  $250,  and  both  now,  and  the  same  ready  to  be  delivered  to  said 
plaintiff,  whenever  he  will  accept  them.  Wherefore  said  defendant  prays  that 
said  contract  may  be  set  aside  and  be  held  for  naught;  and  that  he  be  wholly 
i-eleased  from  any  and  all  obligations  under  and  by  virtue  of  the  same;  and 
that  he  be  allowed  to  go  hence  without  delay;  and  that  he  have  judgment  for 
his  costs  in  this  behalf  laid  out  and  expended. " 

Plaintiff  replied  as  follows:  "And  now  comes  the  above-named  plaintiff, 
by  his  attorneys  Stanley  and  Wall,  and  for  reply  to  the  defendant's  answer 
herein,  denies  each  and  every  material  allegation  therein  contained." 

The  case  was  sent  to  lieno  county,  and  tried  at  the  December  term,  1885, 
to  a  jury.  Verdict  for  the  plaintiff.  A  motion  for  a  new  trial  filed  for  the 
reasons — First,  that  the  verdict  is  not  sustained  by  the  evidence;  and,  second, 
error  of  law  occurring  at  the  trial,  and  excepted  to.  This  motion  was  over- 
ruled, on  the  condition  that  the  defendant  in  error  would  remit  $188.60  of 
the  verdict.  This  was  done,  and  judgment  rendered  for  the  defendant  in  er- 
ror for  $545  and  costs. 

Jones  iS:  Montagiie  and  Whiteside  <£  Hutchinson,  for  plaintiff  in  error.  W. 
B,  Stanley,  for  defendant  in  error. 

Simpson,  C,  (after  stating  the  facts  as  aho^,)  The  motion  for  a  new  trial 
assigned  two  reasons  for  setting  aside  the  verdict  of  the  jury;  and  one  of  these 
— ^that  with  reference  to  the  verdict  not  being  sustained  by  the  evidence— 
comes  within  a  rule  that  has  been  stated  so  often  that  its  repetition  has  be- 
come monotonous.  The  other  is  for  errors  of  law  occurring  at  the  trial;  and 
while  there  is  some  general  criticism  as  to  some  of  the  instructions  given  by 
the  court  the  vigorous  fight  is  confined  to  the  action  of  the  court  in  refusing 
to  allow  the  plaintiff  in  error  to  prove  that  corn  had  very  suddenly  advanced 
in  price,  on  Thursday  and  Friday,  October  1  and  2,  1881 ;  and  that  the  de- 
fendant in  error  knew  that  fact,  and  the  plaintiff  in  error  did  not;  and  that 
the  defendant  in  error  had  told  the  witnesses  that  he  was  going  to  buy  the 
corn  of  the  plaintiff  in  error.  In  the  course  of  the  examination  of  the  plain- 
tiff in  error  as  a  witness  he  had  testified  that  before  he  made  the  contract  for 
the  sale  of  corn,  he  had  inquired  of  the  defendant  in  error  what  the  price  of 
corn  was  at  Wichita,  his  place  of  market,  and  had  been  told  by  the  defendant 
in  error  that  it  was  18  to  22  cents  per  bushel;  and  that  in  making  the  contract 
he  had  relied  on  that  statement.  Taking  this  statement  of  the  plaintiff  in  er- 
ror, together  with  the  offer  to  prove  the  other  facts,  and  they  raise  this  ques- 
tion, stated  in  the  strongest  possible  manner  for  the  plaintiff,  "whether  a 
false  and  fraudulent  statement  or  representation  as  to  the  market  price  of  a 
commodity  of  general  commerce,  made  by  a  purchaser  who  knows,  to  a  seller 
who  does  not  know,  to  induce  a  sale  more  advantageous  to  a  purchaser  thi^n 
v.l7p.no.4— 21 
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be  could  otherwise  get,  the  representation  being  relied  on  by  the  seller  to  his 
damage,  avoids  the  contract  of  sale."  This  question  is  answered  in  the  neg- 
ative by  this  court  in  the  case  of  GHraffenstein  v.  Epstein,  23  Kan.  443.  This 
is  a  well-considered  case,  as  shown  by  an  elaborate  opinion  reviewing  many 
authorities,  and  stating  every  phase  of  the  question,  and  in  our  judgment  is 
controlling  as  to  the  contention  presented  here.  There  is  a  remarkable  simi- 
larity in  the  two  cases.  Both  hinge  on  the  representation  made  by  the  pur- 
chaser to  the  seller,  and  the  reliance  of  the  seller  on  the  truth  of  the  statement 
as  to  the  market  price  of  the  commodity  at  the  time  the  contract  of  sale  was 
entered  into,  and  the  purchaser's  knowledge  of  the  advance  in  prices,  and  the 
seller's  ignorance  of  it.  This  case  clearly  comes  within  the  principal  announced 
in  the  reported  case,  and  that  is  sustained  by  the  weight  of  current  authority 
on  the  question.  We  have  considered  this  question  as  if  the  representations 
as  to  the  market  price  of  the  corn  had  been  made  by  the  defendant  in  error,  as 
claimed  by  the  plaintiff  in  error;  but  the  jury  evidently  took  the  other  view 
in  arriving  at  their  verdict,  and  this,  eliminated  from  consideration,  would 
leave  only  the  ruling  as  to  the  offer  to  prove  about  the  sudden  rise  in  the  price, 
that  was  known  to  the  purchaser,  and  not  to  the  seller.  But  in  any  view  to 
be  taken  on  the  state  of  facts  recited  in  the  record,  we  discover  no  material 
error  that  will  justify  reversal.  It  is  recommended  that  tlie  judgment  be  af- 
firmed. 

Per  Curiam.    It  is  so  ordered;  Horton,  C.  J.,  and  Johnston,  J.,  oon- 
euning;  Valentine,  J.,  dissenting. 


(88  Kan.  675) 

Wichita  &  W.  R.  Co.  v.  Kuhn. 

{Supreme  Court  of  Kansas.    March  10, 1888.) 

Eminent  Domain— Damagbs  to  Property— Evidence— Opinion  op  Witness. 

Upon  an  appeal  from  commissioners'  award  of  damages  in  condemnation  proceed- 
ings, the  court  allowed  a  witness  to  answer  the  question,  **How  much  less,  in  your 
opinion,  is  this  farm  worth  after  the  railroad  company  had  established  their  track 
through  it,  irrespectlTe  of  any  benefits  from  any  improvements  proposed  b^  the 
railroad  company  to  be  derivea  from  said  track,  taking  into  consideration  aU  inci- 
dental loss,  inconveniences,  and  damage,  present  and  prospective,  which  may  be 
reasonably  expected  or  shown  to  exist  from  the  maintaining  of  said  railroad  track, 
to  be  continued  permanently 9 "  Held  error,  calling  for  a  new  trial,  the  question 
virtually  asking  the  witness  to  decide  the  case  for  the  Jury,  and  to  advise  them 
what  their  verdict  should  be. 

Error  to  district  court,  Keno  county;  L.  Houk,  Judge. 
Application  for  rehearing.    For  former  opinion  see  16  Pac.  Kep.  75. 
Qeo.  jR.  I^eck,  A.  A,  Hurd,  and  Houston  <&  Bentley,  for  plaintiff  in  error. 
John  H.  Parsons,  for  defendant  in  error. 

Per  Curiam.  On  December  10, 1887,  this. case  was  decided,  and  the  judg- 
ment of  the  court  below  was  to  some  extent  modified.  16  Pac.  Eep.  75.  Im- 
mediately thereafter  the  plaintiff  in  error,  defendant  below,  moved  for  a  re- 
heating, upon  the  ground  that  the  court  below  erred  in  the  admission  of  evi- 
dence, and  that  tliis  court  misconstrued  such  evidence.  After  a  re-examina- 
tion of  the  case  we  are  inclined  to  think  that  the  plaintiff  in  error  is  correct. 
Among  the  evidence  complained  of  is  the  following:  The  plaintiff  below  in- 
troduced the  deposition  of  Bufus  J.  Razey,  which  deposition  contains  the  fol- 
lowing question  and  answer,  to- wit:  ^'Question.  How  much  less,  in  your 
opinion,  is  this  farm  worth  after  the  railroad  company  had  established  their 
track  through  it,  irrespective  of  any  benefits  from  any  improvements  pro- 
posed by  the  railroad  company  to  be  derived  from  said  track,  taking  into  con- 
sideration all  incidental  loss,  inconveniences,  and  damage,  present  and  pros- 
pective, which  may  be  reasonably  expected  or  shown  to  exist  from  the  main« 
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taining  of  said  railroad  track,  to  be  continued  permanently?  Anstoer.  About 
$2,100."  This  question  and  answer  the  court  below  permitted  to  be  intro- 
duced, over  the  objection  and  the  exception  of  the  defendant  below.  The 
court  below  certainly  should  not  have  permitted  this  evidence  to  be  introduced. 
It  involved  substantially  everything  that  the  jury  were  called  upon  to  deter- 
mine; and  left  nothing  for  the  jury  to  decide.  It  invaded  the  province  of  the 
jury.  It  really  amounted  to  letting  the  witness  himself  determine  by  his  own 
opinion  what  the  plaintiit's  damages  were,  and  the  amount  which  the  plaintiff 
should  recover  in  the  action.  It  had  no  reference  particularly  to  the  market 
value  of  the  land  either  before  or  after  the  right  of  way  was  taken,  nor  any 
reference  to  any  specific  fact  which  might  tend  to  show  what  such  market 
value  was,  or  to  increase  or  diminish  the  same;  but  it  involved  all  these  things 
and  a  great  deal  more.  Upon  the  questions  involved  in  this  case  we  would 
refer  generally  to  the  following  authorities:  3Suth.  Dam.  c.  16;  Railroad 
Co.  V.  MooTCt  5  Amer.  &  Eng.  R.  Gas.  352,  note,  and  cases  there  cited;  Mc' 
Reynolds  v.  Railway  Co,,  14  Amer.  &  Eng.  R.  Cas.  175.  note,  and  cases  there 
cited;  Neilson  v.  Railway  Co,,  14  Amer.  &  Eng.  R.  Gas.  244,  note,  and  cases 
there  cited;  Railroad  Co,  v.  Foreman,  20  Amer.  &  Eng.  R.  Gas.  225,  note, 
and  cases  there  cited.  We  shall  also  refer  to  some  other  authorities.  Where 
the  whole  of  the  owner's  land  is  taken  in  condemnation  proceedings,  the 
measure  of  his  damages  is  the  actual  value  of  his  land;  but  where  only  a  por- 
tion of  bis  land  is  taken,  as  in  this  case,  the  measure  of  his  damages  is  gener- 
ally the  difference  in  the  value  of  tbeland  before  it  was  taken  and  afterward. 
This  rule,  though  generally  correct,  is  not  always  so  in  Kansas,  for  in  Kan- 
sas, where  the  land  of  auQther  is  taken  by  a  corporation  for  a  right  of  way, 
the  damages  recoverable  under  section  4  of  article  12  of  the  constitution  can 
never  be  less  than  the  actual  value  of  the  property  taken.  That  section  reads 
as  follows:  "Section  4.  Ko  right  of  way  shall  be  appropriated  to  the  use  of 
any  corporation)  until  full  compensation  therefor  be  first  made  in  money,  or 
secured  by  a  deposit  of  money,  to  the  owner,  irrespective  of  any  benefit  from 
any  improvement  proposed  by  such  corporation. "  The  above  question  is  ob- 
jectionable'for  several  reasons.  It  has  no  particular  reference  to  values  or  to 
specific  facts,  but  in  effect  calls  for  an  opinion  of  the  witness  as  to  what  the 
final  determination  upon  all  the  facts  should  be.  It  Is  simply  permitting  the 
witness  to  answer  what  only  the  jury  can  properly  answer.  This  cannot  be 
allowed.  A  witness  should  not  even  be  allowed  to  state  his  opinion  with  ref- 
erence to  the  damages  to  be  recovered.  Roberts  v.  Commissioners.  21  Kan. 
248,  253;  Water  Co.  v.  Knapp,  33  Kan.  753,  7  Pac.  Rep.  568;  Railroad  Co. 
V.  Ball,  5  Ohio  St.  568;  Railroad  Co.  v.  Burkett,  42  Ala.  83;  Railroad  v. 
8enn,  73  Ga.  705,  27  Amer.  &  Eng.  R.  Gas.  304;  Railroad  Co.  v.  Whalen,  11 
Keb.  585,  10  N.  W.  Rep.  491;  5  Amer.  &  Eng.  R.  Gas.  364.  Also  by  this 
question  all  benefits  to  the  plaintiff's  land  are  to  be  excluded  from  the  wit- 
ness's computation  or  estimate  of  the  amount  of  damages  to  be  recovered. 
Whether  the  jury  in  rendering  their  verdict  should  exclude  all  benefits  or  not, 
it  is  not  necessary  to  consider  in  this  case.  The  weight  of  authority,  however, 
would  seem  to  be,  under  constitutions  and  statutes  similar  to  ours,  that  all 
benefits  should  be  excluded  in  estimating  the  value  of  the  land  actually  taken, 
but  that  all  proper  benefits  might  be  considered  in  estimating  the  damages  to 
the  remainder  of  the  land  which  is  not  taken.  Some  of  the  decisions  in  Kan- 
sas, however,  would  seem  to  favor  the  exclusion  of  all  benefits  in  cases  like 
this.  Railroad  Co.  v.  On*,  8  Kan.  420;  ffunt'Y.  Smith,  9  Kan.  137;  Reisner 
V.  Railroad  Co,,  27  Kan.  382.  But  passing  from  this  question,  without  de- 
ciding it,  we  come  to  the  further  question,  whether  a  witness,  without  testi- 
fying either  as  to  specific  values  or  as  to  specific  facts,  may  estimate  damages, 
by  "taking  into  consideration  all  incidentiil  loss,  inconveniences,  and  dam- 
ages, present  and  prospective,  which  may  reasonably  be  expected  or  shown  to 
exist  from  the  maintaining  of  said  railroad  track  to  be  continued  perma- 
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nently."  No  rule  of  law  will  sustain  such  a  question  as  this.  In  the  first 
place,  a  witness  is  never  allowed  to  testify  in  the  lump  with  reference  to  "all 
incidental  losses,  inconveniences,  and  damages,  present  and  prospective,"  to 
occur  in  all  future  time,  or  that  has  occurred,  or  may  occur  in  any  particular 
time,  as  before  stated,  a  witness  is  not  even  allowed  to  testify  as  to  damages, 
and  generally  even  juries  are  not  allowed  to  assess  damages  for  "all  incidental 
losses,  inconveniences,  and  damages,  present  and  prospective,"  which  have 
occurred  or  which  may  occur.  See  authorities  above  cited.  Generally  the 
damages  assessed  must  be  only  such  as  are  direct,  special,  and  proximate,  and 
not  such  as  are  speculative,  remote,  or  problematical,  or  such  as  affect  the 
public  in  general,  and  not  the  plaintiff  in  particular.  See  authorities  above 
cited,  and  Railroad  Co,  v.  Andrews,  30  Kan.  594,  and  cases  there  cited;  Hail' 
road  Co.  v.  Kregelo,  32  Kan.  609,  5  Pac.  Rep.  15;  Village  of  Hyde  Park  v. 
Du7iham,  85  111.  570.  The  judgment  of  this  court  heretofore  rendered  will  be 
set  aside,  and  the  judgment  of  the  court  below  will  be  reversed,  and  cause  re- 
manded for  a  new  trial. 


(39  Kan.  1) 

Hannibal  &  St.  J.  R.  Co.  t>.  Kanaley. 
{Supreme  Court  of  Kansas,    March  10,  1888.) 

1.  Rajlroad  Companies— Foreign  Company— Action  against— Where  Brought. 

Where  a  railroad  company,  incorporated  under  the  laws  of  another  state,  regu- 
larly runs  its  passenger  trains  into  and  out  of  a  county  of  this  state,  receiving  pas- 
sengers at  a  union  depot  in  the  county  for  transportation  over  its  road;  and  land- 
ing Its  passengers  trCm  its  cars  at  such  depot;  and  has  operating  arrangements  to 
run  its  passenger  cars  over  the  tracks  of  other  corporations  in  the  county  to  and 
from  such  union  depot, — held,  that  an  action  may  be  brought  against  the  railroad 
company  in  the  county  of  this  state  where  it  runs  its  trains  and  receives  and  lands 
its  passengers,  for  any  injury  to  persons  or  property  upon  its  road.  Sections  50-68a. 
Civil  Code,  (Comp.  Laws  1885.) 

2.  Same— Action  against  for  Injuries— Negligence  of  Train  Dispatcher— Evi- 

dence. 

In  an  action  to  recover  for  personal  injury,  brought  against  a  railroad  company, 
where  the  issue  was  whether  the  train  dispatcher  was  negligent  in  giving  an  order 
to  a  conductor  to  meet  another  train  composed  of  two  sections;  and  to  establish  the 
negligence  of  the  train  dispatcher,  the  conductor  testified  in  his  direct  examination 
that,  until  he  saw  the  second  section  of  the  train  he  had  orders  to  meet,  he  had  no 
knowledge  the  said  section  was  on  the  road,— /leld,  that  upon  cross-examination  it 
was  competent  to  ask  of  him  if  he  understood  the  signals  carried  by  the  first  sec- 
tion; if,  with  the  information  conveyed  by  those  signals,  he  knew  there  was  a  sec- 
ond section  following,  which  had  the  right  to  the  road,  regardless  of  him;  if,  with 
the  signals  carried,  he  had  the  right  to  leave  the  station  in  face  of  th^  signals;  and 
also  similar  questions. 

8.  Same— Manner  op  Directing  Movement  of  Trains. 

The  law  does  not  require  a  railroad  company  to  direct  the  movement  of  its  trains 
by  orders  from  the  train  dispatcher  alone,  nor  by  a  system  of  signals  only ;  nor 
does  it  require  the  companv  to  adopt  any  particular  form  of  orders,  or  any  particu- 
lar system  for  communicatmg  them ;  but  the  company  has  the  right  to  direct  the 
movement  of  its  trains  by  train  orders  alone,  or  by  train  orders  of  any  form  and 
signals,  or  by  signals  alone,  or  by  time-card  alone;  provided  that  the  means  adopted 
are  brought  to  the  knowledge  of  its  employes,  and  they  are  reasonably  well  calcu- 
lated to  secure  the  safety  of  the  men,  if  obeyed  by  them. 

4.  Same. 

a  railroad  company  is  not  required  to  change  its  orders  or  signals  for  the  move- 
ment of  its  trains  because  some  other  railroad  has  adopted  a  different  system  of  or- 
ders or  signals ;  and  a  railroad  company  may  even  have  in  use  a  system  of  orders  or 
signals  shown  to  be  less  safe  than  that  adopted  upon  another  railroad,  without  being 
liable  to  its  employoB  for  the  consequences  of  the  use  of  such  orders  or  signals,  u 
the  orders  and  signals  in  use  are  reasonably  well  calculated  to  secure  the  safety  of 
the  employes  of  the  company,  if  obeyed  by  them. 

5.  Same. 

Whether  a  railroad  company  has  been  guilty  of  negligence  in  the  use  of  certain 
orders  and  signals  for  the  movement  of  its  ti^ains,  cannot  be  determined  by  proof 
that  another  railroad  has  adopted  a  different  order  for  the  operation  of  its  trains. 
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6.  Same— Measure  of  Care  towards  Employes. 

Between  the  railroad  company  and  its  employes,  the  railroad  company  is  required 
to  exercise  reasonable  and  ordinary  care  and  diligence,  and  only  such,  in  furnishing 
to  its  employes  reasonably  safe  machinery  and  instrumentalities  for  the  operation 
of  its  road.    Bailroad  v.  Wagner^  83  Kan.  660,  7  Pac.  Rep.  204. 

7.  Same—Conductor's  Disregard  ov  Signals. 

In  an  action  brought  by  an  injured  employe  of  a  railroad  company  to  recover  for 
personal  injuries  caused  py  a  collision  between  two  trains  upon  a  railroad  in  Mis- 
souri, where  the  rule  of  the  common  law  as  to  the  relation  of  master  and  servant  is 
in  force,  the  issue  was  whether  the  collision  occurred  by  the  negligenco  of  the  train 
dispatcher,  or  the  conductor,  who  was  a  fellow-servant  with  the  mjured  employe. 
Upon  the  trial  there  was  evidence  tending  to  show  negligence  on  the  part  of  the  con- 
ductor, in  disregarding  the  signals  carried  by  a  train  he  was  to  meet;  and  that  his 
train  collided  .with  the  second  section  of  another  train  on  account  of  his  misunder- 
standing the  words  of  a  conductor,  as  his  train  was  passing.  Jffeld,  that  the  rail- 
road company  was  entitled  to  an  instruction  to  the  jury  that  the  conductor  had  no 
sight  to  disregard  his  orders,  and  the  directions  conveyed  to  him  by  the  signals,  on 
account  of  the  information  he  supposed  he  was  receiving  from  the  conductor  of  the 
meeting  train. 
{Syllahu8  by  the  Cmirt) 

Error  to  district  court,  Atchison  county;  David  Martin,  Judge. 

Action  by  Jobn  Kanaley  against  the  Hannibal  &  St.  Joseph  Railroad  Com- 
pany, to  recover  for  personal  injuries.  Judgment  for  plaintiff,  and  defend- 
ant brings  error. 

Strong  <fe  Mosinan  and  B,  F,  Stringfellow,  for  plaintiff  in  error.  Thomas 
P.  Fenlon  and  Tomlinson  &  Eaton,  for  defendant  in  error. 

HoRTON,  C*  J.  In  1884,  the  Hannibal  &  St.  Joseph  Railroad  Company,  a 
corporation  organized  under  the  laws  of  the  slate  of  Missouri,  operated  its  pas- 
senger trains  to  and  from  the  Union  depot  at  Atchison.  It  also  received  and 
dischftrged  passengers  at  the  depot.  The  Union  Depot  Company  owns  the 
tracks  from  the  bridge  over  the  Missouri  river  to  the  depot.  The  Chicago  & 
Atchison  Bridge  Company  owns  the  tracks  upon  the  bridge.  The  tracks  of 
the  Union  Depot  Company  connect  with  the  tracks  of  the  bridge  company.  The 
Hannibal  &  St.  Joseph  Railroad  Company  owns  one-seventh  of  the  stock  of 
the  Union  Depot  Company.  The  employes  of  the  depot  company  are  paid  by 
the  company,  and  the  company  renders  an  account  to  each  railroad  company 
for  its  proportionate  share.  The  railroads,  as  stockholders,  pay  back  the 
amount  of  operating  expenses  for  each  month.  The  proportion  of  the  ex- 
penses paid  by  the  Hannibal  &  St.  Joseph  Railroad  Company  for  the  employes 
of  the  Union  Depot  Company  for  1884  was  one-seventh.  John  Kanaley,  in  Sep- 
tember, 1884,  was  a  fireman  in  the  service  of  the  Hannibal  &  St.  Joseph  Railroad 
Company.  On  the  evening  of  September  21, 1884.  two  extra  freight  trains  of 
that  company  left  Brook  field,  Mo.,  going  east  to  Hannibal,  Mo.  These  trains 
were  designated  and  known  by  the  engines  pulling  them  as  "Nos.  67  and 
68."  Homer  was  conductor,  Gllday,  engineer,  and  Kanaley,  fireman  on  No. 
67.  The  running  of  all  trains  upon  the  road  was  supervised  and  directed 
by  a  train  dispatcher,  in  connection  with  a  system  of  signals  in  use  upon 
the  road.  Homer  and  Gilday,  the  conductor  and  engineer  of  train  No,  67, 
upon  leaving  Brookfield,  received  the  following  order  from  the  train  dis- 
patcher at  that  place: 
"Order  85.  Brookfield,  September  21st. 

"C.  &  E.  Eng.  67  and  68— Eng.  67  will  meet  No.  11  at  Lingo,  and  engines 
57  and  51  at  Macon.  Engine  68  will  meet  No.  11  at  Bucklin,  and  No.  57  and 
51  at  Macon;  both  running  to  Hannibal,  and  avoiding  other  regular  trains. 

"2T.  S.  B."  [Signatures.] 

At  Lingo  there  was  a  side  track,  and  No.  67  backed  on  this  track,  and  re- 
mained there  some  10  minutes  or  more.  The  first  section  of  No.  11  passed, 
^oing  west,  while  No.  67  was  on  the  side  track.  Number  67  then  pulled  out, 
and,  after  going  about  three-quarters  of  a  mile,  a  collision  occurred  al  or  near 
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a  place  called  "Brush  Creek,"  by  No.  67  running  Into  the  second  section  of 
No.  11,  which  was  following  the  first  section  of  No.  11.  At  the  time,  Kana* 
ley  was  shoveling  coal.  He  dropped  his  shovel,  and  jumped  from  the  engine. 
He  claims  he  received  severe  personal  injuries  in  jumping,  to  avoid  being 
killed  in  the  collision  between  the  two  freight  trains.  Subsequently,  in  an 
action  brought  by  him  in  Atchinson  county,  in  this  state,  against  the  Hanni- 
bal &  St.  Joseph  Railroad  Company,  he  recovered  judgment  for  $5,000  for  his 
injuries.     The  railroad  company  complains  of  this  judgment. 

It  is  contended  that  the  trial  court  had  no  jurisdiction  of  the  subject-matter 
of  the  action.  The  statute  provides:  "An  action  against  a  railroad  company, 
or  an  owner  of  a  line  of  mail  stages,  or  oilier  coaches,  for  any  injury  to  per- 
sons or  property,  upon  the  road  or  line,  or  upon  a  liability  as  a  carrier,  may  be 
brought  in  any  county  through  or  into  which  said  road  or  line  passes."  Sec- 
tion 60,  Civil  Code,  (Comp.  Laws  1885.)  "Every  railroad  company,  or  corpo- 
ration and  every  stage  company  doing  business  in  the  state  of  Kansas,  or  hav- 
ing agents  doing  business  therein  for  such  corporation  or  company,  is  hereby 
required  to  designate  some  pereon  residing  in  each  county  into  which  its  rail- 
road line  or  stage  route  may  or  does  run,  or  in  which  its  business  is  trans- 
acted, on  whom  all  process  and  notices  issued  by  any  court  of  record  or  justice 
of  the  peace  of  such  county  maybe  served."  Section  68a.,  Civil  Code,  (Comp. 
Laws  1885.)  It  is  clearly  established  by  the  evidence  that  the  railroad  com- 
pany had  arrangements  with  the  Chicago  &  Atchison  Bridge  Company,  own- 
ing the  tracks  upon  the  bridge  over  the  Missouri  river;  and  with  the  Union 
Depot  Company,  owning  the  tracks  upon  the  Kansas  side  of  the  river,  in  Atch- 
ison county,  for  operating  purposes;  It  run  its  passenger  cars  into  and  out 
of  the  county  of  Atchison,  receiving  and  leaving  passengers  at  the  Union  depot, 
in  that  county;  and  it  is  immaterial  whether  its  possession  and  operation  of 
the  road  or  tracks  in  that  county  was  as  owner  or  lessee.  Within  the  ifiean- 
ing  of  the  law,  its  road  or  line  passed  into  Atchison  county;  therefore  this 
action  was  properly  brought  in  that  county,  and  the  district  court  of  that  county 
had  full  jurisdiction.  Railroad  Co.  w. 'Fletcher,  85  Kan.  236,  lOPac.  Rep. 
596. 

It  is  conceded  in  this  case,  as  the  collision  occurred  in  Missouri,  and  as 
Kanaley  was  injured  in  that  state,  that  the  rule  of  the  common  law,  with  ref« 
erence  to  the  liability,  or  rather  the  non-liability,  of  the  master  to  one  of  his 
servants,  for  the  negligence  of  a  fellow-servant  or  co-employe,  prevails;  and, 
therefore,  that  the  railroad  company  is  only  liable  for  its  own  negligence,  or 
for  the  negligence  of  some  officer  or  agent,  who  amounts  to  a  vice-principal, 
or  a  substitute  for  the  company.  The  jury  were  instructed  that  Homer,  the 
conductor,  Gilday,  the  engineer,  and  the  crew  of  the  train  drawn  by  engine 
No.  67  were  fellow-servants  of  Kanaley,  engaged  in  the  same  common  em- 
ployment; and,  therefore,  that  the  negligence  of  any  one  of  these  towards 
Kanaley  would  not  be  the  negligence  of  the  railroad  company.  It  is  claimed, 
however,  upon  the  part  of  Kanaley,  that  the  collision  of  the  freight  trains 
near  Brush  Creek,  Mo.,  on  the  night  of  the  21st  of  September,  1884,  was 
caused  by  the  negligence  of  the  train  dispatcher,  in  failing  to  notify  the  con- 
ductor and  engineer  of  No.  67  that  there  was  a  second  section  of  No.  11  fol- 
lowing; that  on  account  of  this  negligence  of  the  train  dispatcher,  No.  67 
moved  from  Lingo  before  the  sexjond  section  of  No.  11  passed.  On  the  part 
of  the  railroad  company  it  is  contended  that  the  collision  was  the  direct  prox- 
imate result  of  the  negligence  of  Homer,  the  conductor  of  No.  67,  and  a  fel- 
low-servant of  Kanaley.  It  claims  that  there  was  a  system  of  signals  adopted 
and  in  use  upon  its  road,  by  means  of  which  its  conductors,  engineers,  and 
other  employes  were  informed  that  trains  carrying  such  signals  have  follow- 
ing them  other  trains;  that  No.  11  carried  these  signals,  and  thereby  indi- 
cated that  a  second  section  was  following  as  part  of  it,  and  entitled  to  the 
same  rights  to  the  track  as  the  first  section  of  No.  11;  that  Homer  disre- 
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garded  these  signals;  and,  therefore,  that  the  collision  and  injuries  were  the 
necessary  consequence  of  his  negligence.  It  is  admitted  that  the  dispatcher 
is  a  vice-principal,  or  substitute  for  the  company,  and  not  a  mere  f  ellow-serv- 
ant,  in  common  employment  with  the  firemen,  or  train-men;  and,  therefore, 
that  if  the  train  dispatcher  was  negligent,  the  company  was  also  negligent. 

The  principal  question  in  this  case  is  whether  the  train  dispatcher  was  neg- 
ligent in  giving  the  order  that  "Engine  67  will  meet  No.  11  at  Lingo,  and 
engines  57  and  51  at  Macon."  Homer,  the  conductor,  was  introduced  as  a 
witness  by  Kanaley.  His  testimony  was  very  conflicting,  contradictory,  and 
unsatisfactory.  Among  other  things,  he  testified  that  until  he  saw  the  ap- 
proaching engine  and  train  of  the  second  section  of  No.  11  he  had  no  knowl- 
edge that  that  train  was  on  the  road;  that  he  drew  out  from  Lingo  with  his 
train,  because  he  had  orders  to  meet  57  at  Macon,  and  that  Macon  was  20 
miles  distant.  He  also  testified  as  follows:  '^Qu&stion,  Did  you  have  any 
knowledge  of  the  condition  of  number  eleven,  whether  it  was  in  two  sections 
or  not?  Answer.  Yes,  sir;  I  did.  Q,  Why?  A.  Becausetheyhadaredlight 
on.  Q.  Before  you  left  Lingo?  A,  Yes,  sir.  Q.  Now,  having  seen  the  red 
lights  on  them,  what  did  they  communicate  to  you — indicate  to  you  ?  A.  In- 
dicated another  train  following  them."  On  cross-examination  he  testified: 
''Q.  How  long  had  you  known  this  method  of  signals  to  be  in  use  on  the  road? 
How  long  had  you  known  this  system  of  following  trains  to  be  in  use  on  the 
road  ?  A,  I  think  it  was  on  the  time-card  at  the  time  I  went  there,  which  was 
six  years  ago.  The  engineer  and  conductor  of  engine  68  had  the  same  order 
that  I  had,  and  they  were  following  me."  On  further  cross-examination,  the 
railroad  company  asked  the  following  question  of  Homer:  "  With  the  informa- 
tion conveyed  to  you  by  those  signals,  had  you  the  right,  with  that  informa- 
tion alone,  to  leave  that  station,  in  the  face  of  those  signals ?  A.  No,  sir;  I  had 
not."  The  court  struck  out  the  question  and  answer.  Thereupon  the  rail- 
road company  asked  the  following  questions:  "Q.  I  will  ask  you  this  ques- 
tion: Under  the  information  given  and  conveyed  to  you  by  those  signals,  did 
you  know  that  there  was  a  train  coming  into  Lingo  following  this  first  No. 
11,  which  you  had  no  right  to  go  out  in  the  face  of?  Q,  Did  you,  by  the  sig- 
nsUs  which  you  saw  carried  by  No.  11,  know  that  another  train  was  immedi- 
ately following  No.  11,  which  had  the  riglit  to  run  into  Lingo,  regardless  of 
you?"  The  plaintiff  below  objected  to  these  questions,  and  to  any  answers 
thereto,  which  was  sustained  by  the  court.  Gilday,  the  engineer,  was  also  in- 
troduced as  a  witness  on  the  part  of  Kanaley.  He  testified,  in  his  direct  ex- 
amination, that  the  first  intimation  he  had  of  the  second  section  of  No.  11 
train  approacliing  was  seeing  the  head-light.  Upon  cross-examination,  he 
testified:  "The  engineer  of  No.  11  whistled  five  times,  which  was  the  signal 
prescribed  by  the  rules  to  call  my  attention  to  the  fact  that  he  was  carrying 
red  lights — that  he  was  carrying  signals  for  another  train.  This  was  done  to 
draw  my  attention  to  the  fact  that  he  was  carrying  signals.  I  answered  his 
signal  of  five  blasts  by  blowing  one  blast  on  the  whistle  of  my  engine.  This 
was  to  let  him  know  that  I  heard  his  signals.  These  red  lights  conveyed  to 
me  the  information  that  the  following  train  had  the  same  right  to  the  track 
as  the  first  No.  11 — the  same  rights  as  the  train  carrying  the  signals;  that  is, 
they  had  a  perfect  right  to  the  road  against  my  train,  and  had  the  right  to  run 
to  Lingo  regardless  of  my  train. "  Thereupon  this  question  was  asked  of  hi m : 
"With  the  information  conveyed  to  you  by  those  signals,  had  you  any  right, 
with  that  information  alone,  to  leave  that  station  in  the  face  of  those  signals? 
Answai:  No,  sir;  I  had  not."  This  question  and  answer  were  struck  out  by 
the  court.  Thereupon  the  company  asked  the  following  questions :  "  Question, 
I  will  ask  you  this  question:  Under  the  information  given  and  conveyed  to 
you  by  those  signals,  did  you  not  know  that  there  was  a  train  coming  into 
Lingo,  following  this  first  No.  11,  which  you  had  no  right  to  go  out  in  the 
face  of?    Q.  Did  you,  by  the  signals  which  you  saw  carried  by  No.  11,  know 
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that  another  train  was  immediately  following  No,  11,  which  had  the  right  to 
the  track  to  run  into  Lingo,  regardless  of  you  ?"  The  plaintiff  below  objected 
to  these  questions  as  irrelevant  and  incompetent,  and  these  objections  were 
sustained.  Both  of  these  witnesses  were  important  and  material  witnesses 
for  Kanaley;  they  had  been  with  the  railroad  company  a  long  time;  were 
familiar  with  their  respective  duties;  underatood  fully  the  system  of  convey- 
ing information  on  the  road,  by  means  of  signals  carried  on  trains;  and  upon 
cross-examination  should  have  been  permitted  to  have  answered  the  questions 
above  referred  to;  and  the  court  erred  iti  striking  out  the  questions  and  an- 
swers above  stated,  and  also  in  refusing  to  permit  the  other  questions  to  be 
asked  and  answered.  All  of  these  questions  concerned  the  alleged  negligence 
of  Homer,  the  conductor,  and  fellow-servant  of  Kanaley^  The  direct  testi- 
mony of  Homer  and  Gilday  laid  the  foundation  for  the  questions  propounded. 

The  court  also  erred  in  refusing  to  permit  the  railroad  company  to  show 
that  at  the  time  Homer  received  his  written  orders  from  the  train  dispatcher, 
the  train  dispatcher  verbally  said  to  him  that  there  was  a  second  section  of 
No.  11  following  immediately  after  the  first,  which  was  pulled  by  engine  56. 
That  information  was  not  in  conflict  with  the  written  orders  given  Homer, 
or  the  signals  carried  by  the  train,  but  in  full  accord  with  the  same. 

The  railroad  company  offered  evidence  tending  to  show  that  a  time-card 
fixed  the  meeting  points  of  all  regular  trains  upon  the  road,  and  fixed  the  time 
at  which  all  regular  trains  would  arrive  and  depart  from  each  station ;  that 
the  time-card  fixing  the  time  of  all  regular  trains  at  each  station  would  give 
all  the  information  necessary  to  enable  them  to  avoid  regular  trains;  that  in 
addition  to  the  time-card  and  the  orders  given  directly  by  the  train  dispatcher, 
a  system  of  train  signals  was  in  use  on  the  road,  and  two  red  flags  by  day, 
and  two  red  lights  by  night,  carried  on  the  front  end  of  an  engine,  indicated 
(1)  that  another  train  was  following  the  train  carrying  the  red  lights;  (2)  that 
such  following  train  had  the  same  rights  to  the  track  that  the  train  carrying 
the  signals  had;  that,  by  the  rules  of  the  road,  the  engineer  carrying  these 
signals  was  required,  on  meeting  any  train,  to  sound  his  whistle  five  times 
as  a  signal,  to  call  the  attention  of  the  train  he  was  meeting  to  the  fact  that 
he  was  carrying  signals  for  a  following  train;  and  that  it  was  the  duty  of  the 
engineer  of  the  meeting  train  to  answer  this  signal  by  one  blast  of  his  whistle, 
as  a  token  that  he  saw  the  signals  the  other  train  was  carrying;  that  when  a 
conductor  met  a  train  carrjMng  signals,  it  was  his  duty  to  remain  on  the  side 
track  until  all  the  sections  of  the  following  train  arrived,  even  if  it  had  to 
wait  24  hours;  that  wherever  a  train  waste  disregard  the  signals  thus  carried 
on  the  front  of  an  engine,  a  specific  order  was  given,  directing  them  "to  run 
regardless  of  signals  carried  by  No.  11"  (or  whatever  the  train  number  might 

be;)  and  the  order  would  read,  for  instance:   "Meet  number at  Macon, 

and  run  to  [whatever  point  you  wanted]  regardless  of  signals  carried  by  No. 

;"  that  two-thirds  of  all  the  railroad  companies  in  the  United  States  use 

the  same  train  order  in  making  a  meeting  point  for  trains  as  was  used  on  the 
Hannibal  &  St.  Joseph  Railroad;  that  this  order,  or  double  system  of  orders, 
had  been  in  use  upon  the  "Hannibal"  road  since  1876;  that  Homer  had  been 
a  conductor  upon  that  road  for  two  years  prior  to  the  collision  of  September 
21,  1884;  and  had  been  in  the  service  of  the  company  six  years  prior  to  that 
time. 

On  the  part  of  Kanaley,  C.  P.  Cochran  testified  that  he  was  a  train  dis- 
patcher at  Atchison;  that  he  had  been  engaged  in  that  business  something 
over  12  years;  that  he  had  been  employed  as  a  train  dispatcher  on  the  Central 
Branch  Railroad,  the  A.  &  N.  Railroad,  and  the  Missouri  Pacific  Railroad; 
that  he  did  not  know,  of  his  own  personal  knowledge,  of  the  methods  in  use 
in  other  quarters  of  the  country  for  moving  trains;  that  his  places  of  service 
had  been  in  Kansas:  and  that,  in  giving  an  order  to  a  train  to  meet  one  or 
more  sections  of  another  train  at  a  given  point,  it  was  always  the  practi/^e  to 
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designate  the  train  and  engines  necessary  for  them  to  have  orders  against; 
and  that  if  a  certain  train  contained  two  sections,  that  information  ought  to 
be  stated  in  the  dispatch.  On  the  part  of  Kanalej,  Samuel  McDonald,  also* 
testiOed  that  he  lived  at  Atchison,  and  was  a  telegraph  operator;  that  he 
worked  at  the  Union  depot  for  all  roads;  and  had  been  engaged  in  such  busi- 
ness for  over  six  years;  that  he  bad  been  a  train  dispatcher  in  1885  on  the 
Nashville  &  Chattanooga  Railroad;  and  that  it  was  about  the  rule  of  all  roads 
to  give  the  number  of  sections  you  wanted  another  train  to  meet.  Upon  cross- 
examination,  he  changed  his  evidence  by  saying  that  the  rule  applied  to  the 
railroads  that  he  had  worked  for;  they  were  the  Missouri  Pacific  Railroad,  the 
Chicago,  Burlington  &  Quincy  Railroad,  in  Iowa,  the  Kansas  City,  St.  Joseph 
&  Council  Bluffs  Railroad,  and  some  others.  He  had  no  knowledge  what  sys- 
tem was  in  use  for  moving  trains  upon  the  Hannibal  &  St.  Joseph  Railroad 
in  1884,  or  at  the  time  of  the  trial. 

The  railroad  company  asked  the.  court  to  give  the  following  instruction: 
"The  fact  that  upon  another  railroad  a  different  form  or  wording  for  the  order 
is  used,  or  the  fact  that  another  tram  dispatcher,  in  issuing  train  orders  di- 
recting the  movements  of  a  train  which  is  to  meet  another  train  composed  of 
two  or  more  sections,  would  ordinarily  specify  the  number  of  sections  com- 
posing said  train,  does  not  justify  the  jury  in  coming  to  the  conclusion  that 
the  train  order  introduced  in  evidence  in  this  case,  which  was  intended  to  be 
used  on  defendant*s  road,  was  insuflScient,  and  not  reasonably  well  calculated 
to  advise  Homer  of  the  fact  that  there  was  a  second  section  of  train  No.  11, 
and  provide  for  the  safety  and  security  of  said  train."  This  was  refused,  and 
no  other  instruction  similar  was  given.     We  think  this  material  error. 

In  Railroad  v.  Wagner,  33  Kan.  660,  7  Pac.  Rep.  204,  Mr.  Justice  Valen- 
tine, speaking  for  the  court,  said:  "We  think  the  following  principles  arede- 
ducible  from  the  authorities,  and  are  sound  law:  (1)  An  employe  of  a  rail- 
road company,  by  virtue  of  his  employment,  assumes  all  the  ordinary  and 
usual  risks  and  hazards  incident  to  his  employment.  (2)  As  between  a  rail- 
road company  and  its  employes,  the  railroad  company  is  not  an  insurer  of  the 
perfection  of  any  of  its  machinery,  appliances,  or  instrumentalities  for  the  op- 
eration of  its  railroad.  (3)  As  between  a  railroad  company  and  its  employes, 
the  railroad  company  is  required  to  exercise  reasonable  and  ordinaiy  care  and 
diligence,  and  only  such,  in  furnishing  to  its  employes  reasonably  safe  ma- 
chinery and  instrumentalities  for  the  operation  of  its  railroad.  (4)  It  will  be 
presumed,  in  the  absence  of  anything  to  the  contrary,  that  the  railroad  com- 
pany performs  its  duty  in  such  cases,  and  the  burden  of  proving  otherwise 
will  rest  upon  the  party  asserting  that  the  railroad  company  has  not  performed 
its  duty."  The  law  does  not  require  a  railroad  company  to  direct  the  move- 
ment of  its  trains  by  orders  from  the  train  dispatcher  alone,  nor  does  the  law 
require  it  to  adopt  any  particular  form  of  orders,  or  any  particular  system  for 
communicating  them;  but  a  company  has  the  right  to  direct  the  movement  of 
its  trains  by  train  orders  alone,  or  by  train  orders  and  signals,  or  by  signals 
alone,  or  by  time-card  alone.  The  law  only  requires  that  the  means  adopted 
shall  be  brought  to  the  knowledge  of  its  employes,  and  that  they  be  reason- 
ably w^n  calculated  to  secure  the  safety  of  the  employes,  if  obeyed.  Again, 
a  railroad  company  is  not  required  to  change  its  orders  or  signals  for  the 
movement  of  ite  trains,  because  some  other  railroad  has  adopted  a  different 
system  of  orders  or  signals.  A  railroad  company  may  even  have  in  use  a 
system  of  orders  or  signals,  shown  to  be  less  safe  than  that  adopted  upon  an- 
other railroad,  without  being  liable  to  its  employes  for  the  consequences  of 
the  use  of  such  orders  or  signals.  If  the  employe  thinks  proper  to  continue 
in  the  service  of  the  company  with  the  knowledge  of  the  orders  or  signals  in 
use,  it  is  at  his  own  risk,  and  all  that  he  can  require  of  the  company  is  that  he 
shall  not  be  deceived  as  to  the  degree  of  danger  he  incurs.  As  before  decided: 
"  Between  the  rstUroad  company  and  its  employes,  the  railroad  company  is  re- 
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quired  to  exercise  reasonable  and  ordinary  care  and  diligence,  and  only  such,  , 
in  furnishing  to  its  employes  reasonably  safe  machinery  and  instrumentalities 
for  the  operation  of  its  road."  It  was  proper  for  the  trial  court  to  admit  any 
evidence  tending  to  show  that  the  orders  and  signals  adopted  by  the  Hannibal 
A  St.  Joseph  Eailroad  Company  were  not  reasonably  well  calculated  to  secure 
the  safety  of  its  servants  and  employes;  but  evidence  that  the  Missouri  Pa- 
cific Hailroad,  and  some  other  railroads,  use  a  different  system,  did  not  tend, 
of  itself,  to  show  that  the  defendant  below  was  guilty  of  negligence  in  the  use 
of  the  orders  and  signals  adopted  by  it;  in  other  words,  whether  the  Hannibal 
A  St.  Joseph  Railroad  Company  was  guilty  of  negligence  in  the  use  of  a  certain 
system  in  the  movement  of  its  trains,  cannot  be  determined  by  the  fact  that 
several  other  roads  use  a  different  system.  Smith  v.  Railroad  Co,,  69  Mo. 
32;  Muirhead  v.  Railway  Co.,  19  Mo.  App.  634.  If  Cochran  and  McDonald 
had  been  train  dispatchers  upon  the  Hannibal  &  St.  Joseph  Railroad,  and  had 
testified  that  the  order  given  to  Homer  at  Brookfield  was  not  the  usual  and 
customary  order  given  upon  that  road,  their  evidence  would  have  been  compe- 
tent; or,  if  these  witnesses  had  testified  that  under  the  system  of  train  signals 
and  orders  in  use  upon  that  road,  various  accidents  had  occurred  attributable 
to  the  foim  of  train  orders  and  signals  in  use,  their  evidence  would  have 
tended  to  show  that  the  orders  and  signals  adopted  on  the  road  were  not  rea- 
sonably well  calculated  to  secure  the  safety  of  the  employes,  even  if  obeyed; 
but  nothing  of  this  kind  was  shown,  or  attempted  to  be  shown. 

Noah  Northcut  testified,  on  the  part  of  the  railroad  company,  that  he 'was 
the  conductor  of  the  first  section  of  train  No.  11,  on  September  21,  1884;  that 
it  was  composed  of  two  sections,  and  that  he  had  orders  that  day  to  meet  en- 
gine 67  at  Lingo;  that  he  was  carrying  signals  for  the  second  section  of  his 
train ;  that  the  second  section  of  his  train,  which  he  was  flagging,  was  pulled 
by  engine  56;  that  as  his  caboose  passed  train  67  at  Lingo,  he  said  to  Homer 
— wlio  was  within  14  feet  of  him — "tliat  he  was  carrying  signals  for  engine 
number  56;"  and  also  ''halloed  to  the  men  on  engine  67,  as  he  passed  them, 
that  he  was  flagging  56."  Homer  testified  that  as  the  first  section  of  No.  11 
reached  Lingo,  "he  understood  them  to  say  they  were  flagging  57,  when  they 
passed  him."  Upon  tliis  and  the  other  evidence,  the  following  instruction, 
which  was  refused,  ought,  also,  to  have  been  given:  "If  you  find  from  the 
evidence  that  conductor  Homer  saw  the  red  lights  carried  by  the  engine  pulling 
the  first  section  of  train  No.  11,  as  said  train  passed  him  at  Lingo  station,  and 
by  seeing  said  lights,  knew  that  a  second  section  of  train  No.  11  was  follow- 
ing the  first,  which  was  entitled  to  the  same  rights  to  the  track  as  had  been 
given  to  the  first  section  of  said  train  No.  11,  by  the  train  dispatcher,  in  the 
order  which  he  [Homer]  had  received,  for  the  running  of  his  own  train,  then 
the  court  instructs  you  that  the  said  Homer  was  in  duty  bound  to  obey  the 
signals  so  seen  and  understood  by  him.  He  had  no  right  to  speculate  as  to 
the  number  of  the  engine  or  train  following  the  first  section  of  train  No.  11, 
nor  would  he  be  justified  under  his  orders  in  disregarding  the  directions  con- 
veyed by  said  signals,  by  any  information  he  might  receive  from  the  con- 
ductor of  the  first  section  of  train  No.  11."  As  is  well  said  by  counsel  of  Ka- 
naley,  "the  first  law  of  nature — self-preservation — would  have  prevented  Ho- 
mer from  running  the  risk  of  his  life  in  the  disobedience  of  orders,  which 
notified  him  that  another  train  was  on  the  track;"  and  from  these  premises 
they  argue  that  the  jury  had  the  right  to  conclude,  because  Homer  pulled  out 
and  went  on  with  his  train,  after  the  first  section  of  No.  11  passed  Lingo, 
that  the  train  dispatcher  was  negligent  in  not  notifying  him  that  No.  11  con- 
sisted of  two  sections.  If,  however.  Homer  understood  the  conductor  of  the 
first  section  of  No.  11  to  say  "he  was  flagging  engine  57"  this  explains  Ho- 
mer^s  disregard  of  the  signals  on  first  section  of  train  No.  11,  and  his  failure 
to  remain  at  Lingo  until  both  sections  of  that  train  had  passed  his  train.  If 
he  acted  upon  a  misunderstanding  of  the  words  of  the  conductor  of  the  first 
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section  of  train  No.  11,  then  he  had  no  thought  that  he  was  risking  his  life, 
or  putting  himself  in  peril  in  disregarding  the  signals  carried.    For  the  errors 
heretofore  referred  to  and  commented  upon,  the  judgment  of  the  district  court 
will  be  reversed,  and  the  cause  remanded  for  a  new  trial. 
AH  the  justices  concurring. 


(39  Kan.  90)  ^  .      ,         ^ 

Bbiggs  et  ah  v,  Labette  Countt. 
{Suvreme  Cowt  of  Kanscut.    March  10, 1888.) 

1.  HlOHWATS— ESTABLISHMBNT— AWABD  OF  DAMAGES— AfPBAL. 

On  an  appeal  from  an  award  of  damapres  for  the  laying  ont  of  a  public  road,  the 
only  question  the  court  has  jurisdiction  to  determine,  or  submit  to  the  determina- 
tion ox  a  jury,  is  the  amount  of  damages  the  appellant  is  entitled  to. 

2.  Same. 

Where  on  the  trial  of  such  appeal  it  is  shown  that  the  plaintilf  had,  before  the 
laying  out  of  such  road,  erected  cattle-sheds  and  other  improvements  across  the  sec- 
tion line  on  which  the  road  was  afterwards  located,  held^  that  the  good  faith  in  the 
erection  of  such  improvements  on  the  section  line  cannot  be  questioned  or  inquired 
into  on  such  trial. 
iSylUOnu  lyy  CloggtoUy  C.) 

Commissioners*  decision.  Error  to  district  court,  Labette  county;  George 
Chandleb,  Judge. 

Appeal  by  F.  H.  and  A.  A.  Briggs  to  the  district  court  from  an  allowance 
of  damages  by  the  board  of  county  commissioners  of  Labette  county  on  ac- 
count of  the  establishment  of  a  public  road  over  plaintiffs'  land.  Trial  at  the 
i^ovember  term,  1884,  of  the  district  court  b/ jury,  and  verdict  and  judgment 
for  plaintiffs  for  $72.50.    Plaintiffs  now  bring  the  case  here  for  review. 

Case  <fe  Qlasse,  for  plaintiff  in  error.    T,  C,  Cory,  for  defendant  in  error. 

Clogston,  0.,  {c^ter  stating^  tJie  facta  as  above,)  On  an  appeal  from  an 
award  of  damages  for  the  laying  out  of  a  public  road,  the  only  question  tho 
court  has  to  determine  or  submit  to  the  determination  of  a  jury  is  as  to  the 
amount  of  damages  the  owner  of  the  land  is  entitled  to,  if  any;  and  no  ques* 
tion  of  the  previous  laying  out  of  a  road  over  the  same  route,  or  whether  there 
had  been  a  prior  dedication  of  the  land  to  the  public,  and  acceptance  as  a  public 
road,  enters  into  the  inquiry.  The  proceedings  before  the  board  of  commis- 
sioners were  the  regular  proceedings  to  lay  out  and  establish  a  public  road. 
Plaintiffs,  with  other  land-owners,  were  notified  to  present  their  claims  for 
damages.  The  plaintiffs  presented  their  claim ,  and  some  amount  was  allowed, 
and  they  were  also  allowed  damages.  Not  deeming  the  allowance  sufficient 
to  compensate  them,  they  appealed.  The  question  of  the  utility  or  practica- 
bility of  the  road  was  determined  by  the  commissioners,  and  on  that  question 
their  decision  was  final.  The  appeal  was  taken  on  the  question  of  damages 
alone.  See  Commissioners  y.Blsby,  37  Kan.  253,  15  Pac.  Rep.  241.  In  that 
case  the  court  sought  to  show  that  years  before  a  public  road  had  been  laid 
out  over  the  same  route,  and  therefore  that  the  plaintiff  was  not  entitled  to 
damages,  and  it  was  held  that  such  testimony  was  not  competent,  and  was 
properly  excluded.  In  this  case  dedication  is  sought  to  be  sliown.  This  ought 
also  to  have  been  excluded;  but  the  court  admitted  the  evidence,  and,  having 
admitted  it,  the  court  ought  to  have  instructed  the  jury  to  disregard  it. . 

It  appears  from  the  record  that  a  certain  cattle-shed  and  corral  had  been 
erected  by  the  plaintiffs,  and  that  a  short  time  thereafter  steps  were  taken 
to  have  this  road  laid  out.  The  evidence  shows  that  the  shed  was  completed 
about  January,  1884,  and  the  petition  for  the  road  was  filed  April  11,  1884. 
This  shed  and  corral  were  located  directly  across  the  line  on  which  this  road 
was  afterwards  laid  out,  the  shed  being  280  feet  long,  and  standing  imme- 
diately on  the  line.  This  improvement  was  shown  to  have  cost  plaintiffs 
about  $500,  and  part  of  the  damages  claimed  by  them  was  for  the  tearing^ 
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down  and  removal  of  this  shed  and  corral.  Evidence  was  also  given  to  show 
that  this  shed  and  corral  were  erected  by  the  plaintififs  at  that  particular  point 
for  the  purpose  of  preventing  a  public  road  being  located  on  that  section  line 
and  across  that  line,  and  upon  such  testimony  the  court  gave  the  jury  the  fol- 
lowing instruction:  "If  he  built  the  shed  in  question  across  the  line  of  the 
road  intentionally,  and  for  the  purpose  of  preventing  the  laying  out  of  the 
road,  such  improvements  as  he  made  with  that  object  in  view  and  for  that 
purpose  he  would  not  be  entitled  to  the  full  damages  which  he  might  sustain 
on  account  of  his  own  act,  or,  in  other  words,  that  may  be  taken  into  consid- 
eration by  you  for  the  purpose  of  determining  what  damages  he  should  have 
for  such  improvements,  if  any.  While  he  had  the  right  to  put  his  shed  upon 
his  own  premises  at  any  place  he  saw  fit,  and  if  he  in  good  faith  placed  that 
where  he  did,  he  ought  to  recover  such  damages  as  he  sustained  on  account 
of  the  laying  out  of  the  road;  yet  if  he  buHt  the  shed  with  the  full  knowledge 
that  steps  were  being  taken  for  the  purpose  of  laying  out  the  road,  and  for  the 
purpose  of  preventing  the  laying  out  of  this  road  he  made  any  of  these  impi'ove- 
ments,  that  matter  maybe  taken  into  consideration  by  you  for  the  purpose  of 
determining  what  damage  he  has  sustained  in  that  connection,  and  such  as 
he  put  there  purposely  and  intentionally  for  that  object  (if  you  should  find 
that  to  be  a  fact)  he  ought  not  to  be  permitted  to  take  advantage  of  his  own 
wrongful  act  in  that  particular,  and  fully  recover  therefor.  Whether  he  did 
so,  I  express  no  opinion  whatever;  and  that  is  for  you  to  determine  from  the 
evidence  in  this  case."  The  evidence  upon  which  this  instruction  was  given 
was  improperly  admitted,  and  the  instruction  erroneous.  This  land  was  the 
property  of  the  plaintiffs,  and  ftiey  had  a  right  to  erect  their  corral  and  shed 
and  such  other  improvements  Jis  they  saw  fit  upon  the  land,  and  it  could  make 
no  difllerence  what  their  purpose  was  in  so  locating  it.  They  may  have  placed 
it  there  for  the  purpose  of  preventing  the  laying  out  of  a  road,  and  this  they 
might  properly  do,  if  they  saw  fit,  and  their  motives  could  not  be  questioned 
by  the  county  or  by  the  people  who  might  afterwards  desire  the  location  of  a 
road  across  that  land.  We  are  therefore  of  the  opinion  that  this  case  was  tried 
upon  a  mistaken  theory,  and  that  the  instructions  of  the  court  on  the  ques- 
tion of  dedication  and  the  measure  of  plaintiffs'  damages  were  erroneous.  It 
is  recommended  that  the  judgment  of  the  court  below  be  reversed. 

Feb  Cubiam.    It  is  so  ordered;  all  the  justices  concurring. 

(38  Kan.  734) 

Gbaham  V.  Shaw.  . 
{Supreme  Court  of  Kansas.    March  10, 1888.) 

1.  Report  and  Casb  Madb— Power  of  Court  to  Amend. 

Neither  the  judge  of  the  district  court  nor  the  supreme  court  can  amend  or  add 
to  a  case  made  for  the  supreme  court  after  it  has  been  settled,  signed,  and  attested. 
8.  Replevin— To  Recover  Goods  Taken  From  Attaching  Officer— Proo p. 

To  sustain  a  judgment  in  replevin  in  favor  of  an  officer  who  claims  the  right  of 
possession  by  virtue  of  a  seizure  in  an  attachment  action,  the  proof  should  show 
his  official  character  and  the  proceedings  and  process  under  which  he  acted  and 
claims  possession. 
{9ylUibu8  hy  the  Court.) 

Error  to  district  court,  Russell  county;  S.  O.  Hinds,  Judge. 
H.  G.  Laing,  for  plaintiff  in  error.     W,  G.  JSastland,  for  defendant  in  er- 
ror. 

Johnston,  J.  This  is  an  action  of  replevin  brought  by  J.  B.  Graham 
against  Thomas  Shaw  for  the  recovery  of  nine  sacks  of  wool,  alleged  to  be 
worth  $300.  The  nature  of  the  case  and  th^  i*ights  of  the  pai-ties  thereto  can- 
not well  be  determined  from  the  record  before  us.  It  seems  that  the  sheep 
from  which  the  wool  was  shorn  were  owned  by  G.  Mills  Graham  and  John 


Digitized  by 


Google 


Kan.]  GRAHAM  V.  8HAW.  333 

Graham,  partners  as  Graham  Bros.,  who  were  engaged  in  the  live-stock  bus- 
iness in  Kansas.  It  is  said  that  thej  borrowed  a  large  sum  of  money  from  J. 
B.  Graham,  which  was  used  in  conducting  their  business.  Subsequently 
John  Graham  died,  and  an  administrator  was  appointed  on  the  motion  of  his 
widow,  and  G.  Mills  Graham  gave  the  required  bond  and  continued  the  busi- 
ness of  Graham  Bros.,  as  the  surviving  partner.  Later,  and  while  he  was  in 
Chicago,  an  action  was  commenced  against  him  in  the  superior  court  of  that 
place  by  J.  B.  Graham  for  the  recovery  of  the  money  loaned  to  Graham  Bros., 
and  after  a  contest  a  judgment  was  obtained  by  J.  B.  Graham.  This  judg- 
ment was  reviewed  in  the  appellate  court  of  Illinois,  and  affirmed.  J.  B. 
Graham  then  brought  an  action  on  that  judgment  in  the  circuit  court  of  the 
United  States  for  the  district  of  Kansas  against  G.  Mills  Graham,  as  surviv- 
ing partner  of  Graham  Bros.,  and  the  defendant  in  that  action  waived  serv- 
ice of  summons,  and  empowered  F.  D.  Mills,  as  his  attorney  in  fact,  to  con- 
fess judgment  for  the  amount  claimed,  and  judgment  was  accordingly  entered 
on  the  18th  day  of  December,  A.  D.  1885.  An  execution  was  then  issued 
upon  the  judgment  under  which,  and  on  February  25,  1886,  the  goods  and 
chattels  of  Graham  Bros,  were  seized  and  sold.  J.  B.  Graham  purchased  a 
flock  of  sheep  at  this  sale,  and  the  wool  in  controversy  in  this  action  wasstiorn 
from  them.  Subsequently,  and  on  May  7,  1886,  the  judgment  rendered  in 
the  United  States  circuit  court  for  the  district  of  Kansas  was  vacated  on  the 
motion  of  Mollie  Graham,  the  widow  of  John  Graham  deceased,  and  she  was 
permitted  to  answer;  but  it  is  stated  in  the  argument  that  in  September,  1886, 
a  demurrer  was  sustained  to  her  answer  and  the  judgment  restored,  and  that 
the  purchase  price  of  the  sheep  sold  at  the  judicial  sale  was  credited  thereon 
and  execution  issued  for  the  balance.  What  lien,  interest,  or  right  of  posses- 
sion Thomas  Shaw  has  in  the  property,  if  any,  is  not  disclosed  by  the  record. 
The  argument  is  made  on  Uie  theory  that  the  wool  was  seized  by  Shaw,  as 
constable,  in  an  attachment  action  in  which  Mary  Rice  was  plaintiff  and  G. 
Mills  Graham,  surviving  partner  of  Graham  Bros.,  was  defendant,  and  Shaw 
sought  to  show  in  this  action  that  the  Illinois  and  Kansas  judgments  in  favor 
of  J.  B.  Graham  were  collusively  and  fraudulently  obtained,  and  that  there- 
fore the  purchiiser  at  the  judicial  sale  acquired  no  title  to  the  sheep  which  he 
bought  or  the  wool  shorn  from  them.  The  record,  however,  does  not  show 
the  nature  of* the  claim  of  Mary  Rice,  nor  when  it  accrued,  nor  whether  she 
was  in  a  position  to  contest  the  validity  of  either  the  Illinois  or  Kansas  judg- 
ments. It  is  shown  that  the  Kansas  judgment  was  vacated  for  a  time  on  the . 
motion  of  Mollie  Graham,  but  the  grounds  for  the  motion  are  not  stated,  nor 
does  it  appear  that  she  had  any  standing  in  court  to  question  the  judgment. 
The  property  in  question,  however,  was  purchased  by  J.  B.  Graham  before 
the  judgment  was  vacated,  and  he  was  in  possession  of  the  same;  but  just 
how  Thomas  Shaw  obtained  possession  of  It  we  can  only  surmise  from  the  ar- 
gument. Ko  writ  of  attachment  nor  any  of  the  proceedings  in  the  Rice  case 
were  either  alleged  in  the  pleadings  nor  introduced  in  evidence  in  this  ac- 
tion. Shaw  was  not  examined  as  a  witness,  and  there  was  no  competent  tes- 
timony to  show  that  he  had  any  claim  in  or  right  to  the  possession  of  the 
property  in  controversy.  Notwithstanding  this,  judgment  was  rendered  in 
favor  of  Shaw,  and  Graham  contends  here  that  the  findings  and  judgment  of 
the  court  are  not  sustained  by  the  evidence. 

The  judgment  cannot  be  upheld.  The  defendant  in  error  realizes  the  in- 
sufficiency of  the  testimony  written  in  the  record,  and  when  the  case  was  sub- 
mitted asked  to  amend  and  change  the  c^ise  made  brought  to  this  court  so  that 
it  will  show  the  official  character  of  Shaw,  and  that  he  took  and  held  the  prop- 
erty in  controversy  by  virtue  of  a  writ  of  attachment  regularly  issued  in  an 
action  in  favor  of  Mary  Rice  against  G.  Mills  Graham,  surviving  partner  of 
Graham  Bros.  We  are  asked  to  consider  a  certiiied  statement  to  that  effect, 
made  by  the  judge  of  the  district  court  long  after  the  case  brought  to  this 
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court  had  been  made,  settled,  and  signed.  It  is  well  settled  that  neither  the 
district  judge  nor  the  supreme  court  can  amend,  change,  or  add  to  a  case  made 
after  it  has  been  settled,  signed,  and  attested.  When  the  judge  of  the  dis- 
trict court  "has  certified  the  case  made,  it  passes  beyond  his  control,  and  can- 
net  thereafter  be  amended,  altered,  or  changed  by  any  order  of  his."  Letois 
V.  Linscott,  37  Kan.  379,  15  Pac.  Rep.  158.  After  it  has  been  brought  to  the 
supreme  court  "such  case  made  cannot  be  amended  or  supplemented  in  this 
court  by  inserting  anything  therein  or  attaching  anything  thereto  which  did 
not  belong  to  the  case  made  and  constitute  a  part  tliereof  when  it  was  orig- 
inally settled  and  signed  by  the  judge  and  attested  by  the  clerk  of  the  court  be- 
low." Snavely  v.  Buggy  Co.,  36  Kan.  106,  12  Pac.  Rep.  522;  City  of  Fort 
Scott  V.  Deeds,  36  Kan.  621, 14  Pac.  Rep.  268;  Transportation  Co.  v.  Palmer, 
19  Kan.  471;  Parker  v.  Machine  Co,,  24  Kan.  31;  Building  Ass'n  v.  Beehe^ 
Id.  36^.  As  the  record  cannot  be  amended,  and  as  the  testimony  contained 
therein  is  insufficient  to  sustain  the  judgment,  it  follows  that  the  judgment 
must  be  reversed,  and  a  new  trial  granted. 
All  the  justices  concurring. 


(38  Kan.  673) 

Burlington,  K.  &  S.  W.  R.  Co.  v,  Gille3T. 
(Supreme  Court  of  Kansas.    March  10, 1888.) 

Rbfort  and  Gasb  Made— Failube  to  Sertb  Gabe. 

Where,  on  error,  the  record  does  not  show  that  the  case  was  served  at  any  time 
on  the  opposing  party,  or  within  which  time  it  should  have  been  served,  as  required 
by  Code  Civil  Proc.  Kan,  §§  548,  549,  nor  that  service  was  waived,  or  any  amend- 
ments were  suggested  to  the  case,  errors  alleged  cannot  be  considered. 

Error  to  district  court,  Decatur  county;  Louis  K.  Pratt,  Judge. 
W.  W.  Quthrie,  J.  IV.  Detoeese,  and  /•  D.  Hayes*  for  plaintiff  in  error. 
Wilson  <&  Decker,  for  defendant  in  error. 

Per  Curiam.  This  proceeding  was  brought  to  reverse  a  judgment  ren- 
dered against  the  Burlington,  Kansas  &  Soutliwestern  Railroad  Company. 
The  record  is  challenged  upon  the  ground  that  "the  case"  was  never  served; 
and  therefore  it  is  claimed  that  this  court  has  no  power  to  consider  the  errors 
alleged.  It  appears  that  the  judgment  was  rendered  April  30, 1886.  Ninety 
days  were  given  by  the  trial  court  to  "make  a  case."  Nothing  was  said  in 
the  order  about  the  time  within  which  "the  case"  was  to  be  served.  Civil 
Oode,  §g  548,  549.  It  does  not  appear  from  the  record  that  the  case  was  ever 
served  at  any  time;  and  there  is  nothing  presented  in  the  record,  or  other- 
wise to  show  that  service  of  the  case  was  ever  waived.  Prior  to  July  24, 
1886,  notice  was  given  to  the  defendant  in  error  at  the  time  when  the  case 
would  be  presented  for  settlement.  It  does  not  appear,  however,  that  the 
defendant  in  error,  or  his  attorney,  was  present  when  the  case  was  settled 
and  signed  by  the  district  judge,  or  that  there  was  any  waiver  of  appearance. 
No  amendments  to  the  case  were  ever  sugge'sted,  and  therefore  the  validity 
of  the  record  is  successfully  challenged,  as  it  fails  to  show  affirmatively  the 
previous  steps  necessary  to  the  settlement  of  the  case.  Weeks  v.  Medler,  18 
Kan.  425;  Railway  Co.  v.  Roach,  Id.  592;  Qimhel  \.  Turner,  36  Kan.  679^ 
14  Pac.  Rep.  255. 

The  judgment  of  the  district  court  will  be  affirmed. 


(38  Kan.  674) 

BuBLiNOTON,  K.  &  8.  W.  R,  Ck>.  V.  Petbk^. 
{Supreme  Court  of  Kansas,    March  10, 1888.) 
Error  to  district  court,  Decatur  county ;  Louis  K.  Pratt,  Judge. 
W.  W,  Outhriey  J.  W.  Deweese^  and  J.  D.  Hayes,  for  plaintiff  in  error.     Wilson  dk 
Decker,  for  defendant  in  error. 
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Pbb  Curiam.  The  record  in  this  oaee  is  the  same  as  in  Raihwid  Co.  v.  QUlen,  ante, 
834,  (Just  decided.)  The  record  is  challenged,  also,  in  this  case  as  in  that  case,  and  for 
the  same  reasons.  Upon  the  authority  of  that  case  we  cannot  consider  or  review  the 
errors  alleged.    The  judgment  must  therefore  be  affirmed. 


(39  Kan.  69) 

Woods  v.  Hamilton  et  aU 
(SupreTne  Court  of  Kansas.    March  10, 1888.) 

1.  Bailment— DBHA2n>,  When  Necessabt. 

Where  money  is  sent  by  G.  to  W.,  with  instructions  to  x>ay  the  same  orer  to  the 
bank  on  a  note  due  by  Q-.  &  H..  but  W.  fails  to  pay  the  same  over  to  the  bank  as 
directed,  and  suit  is  brought  on  the  note  against  G.  &  H.  by  the  bank,  and  where, 
on  said  trial,  W.  claims  that  he  paid  said  money  to  the  bank  as  directed,  and  refuses 
to  pay  the  same,  held,  in  an  action  bv  G.  &  H.  against  W.  to  recover  such  money, 
no  demand  is  necessary  to  be  alleged  in  the  bUl  of  particulars. 

jL  Same — ^Patment  bt  Bailees — ^Evidence. 

Where  it  is  claimed  that  certain  money  has  been  paid  into  a  bank  for  the  benefit 
of  another,  but  such  payment  is  in  dispute,  and  the  testimonv  of  the  person  who 
acted  as  cashier  and  book-keeper  of  the  bank  is  admitted,  showing  that  he  made  all 
the  entries  of  money  received  at  the  bank,  and  had  made  an  examination  of  the 
bank  books,  and  that  the  books  showed  no  such  payment,  held  not  error. 

8.  Tbial— Admission  op  Incompetent  Evidence — ^Ebbob  Cubed. 

Where  the  court  permits  incompetent  testimony  to  go  to  the  jury,  but  afterwards 
directs  the  jury  to  disregard  such  evidence,  and  the  jury  returns  a  verdict  in  ac- 
cordance with  said  instructions,  held,  that  generally  the  error  in  the  admission  of 
the  evidence  is  cured  by  the  instructions  and  verdict. 

(Syllabus  hy  ClogsUm,  C.) 

Comniissioners'  decision.  Error  to  district  court,  Sumner  county;  J.  T. 
Herrick,  Judge. 

This  action  was  comnaenced  bv  the  defendants  in  error  against  plaintiff  in 
error  to  recover  S112.25,  which  plaintiffs  alleged  was  paid  to  the  defendant 
under  the  following  circumstances :  Plaintiffs  had  executed  a  note  for  the  sum 
of  $217.15,  due  May  1,  1884.  Said  note,  before  due,  became  the  property  of 
the  Moline  Plow  Company,  and  was  by  that  company  placed  with  the  Welling- 
ton National  Bank  for  collection.  Some  time  before  the  maturity  of  said 
note,  M.  L.  Hamilton,  one  of  the  said  plaintiffs,  sent  the  defendant,  plaintiff 
in  error,  $112.40,  directing  that  the  same  be  paid  on  said  note,  which  was  by 
said  defendant  received  and  duly  paid  and  indorsed  on  the  note.  Afterwards, 
and  on  May  7,  1884,  the  plaintiff,  John  M.  Gormly,  sent  to  said  defendant, 
by  express,  $112.25,  with  a  letter  of  instructions,  directing  the  money  to  be 
paid  on  said  note  and  the  note  lifted  and  returned  to  him,  which  money  was 
received  by  defendant  and  retained  by  him  and  appropriated  to  his  own  use. 
Afterwards  suit  was  brought  against  said  plaintiffs  on  said  note  for  the  bal- 
ance of  $112.25  and  interest,  and  judgment  rendered  against  them  for  that 
sum.  Defendant  claimed  to  the  plaintiffs  that  the  money  so  received  by  him 
Was  by  him  paid  over  to  the  Wellington  National  Bank,  to  be  applied  on  said 
note,  and  refused  to  again  pay  the  amount  to  the  Wellington  Bank  or  to  the 
plaintiffs.  The  question  in  controversy  was  whether  or  not  defendant  had 
so  paid  the  Wellington  Bank  the  money  so  received  by  him  from  plaintiffs. 
Judgment  was  rendered  for  the  plaintiffs  for  $112.25,  with  interest  at  7  per 
cent.    Defendant  brings  the  case  here  on  error. 

Isaac  G,  Reed,  for  plaintiff  in  error.  Ray  A  Qrider,  for  defendants  in 
error. 

Clogston,  C,  {after  stating  the  facts  as  a6ot?e.)  The  errors  complained 
of  are:  First  That  the  bill  of  particulars  failed  to  show  or  state  that  a  de- 
mand was  made  on  the  defendant  for  the  money  claimed  before  the  commence- 
ment of  the  action.  Second.  That  the  action  was  improperly  brought  in  the 
name  of  the  firm  of  Hamilton  &  (Jormly.  Third.  That  the  court  permitted 
evidence  to  be  given  to  the  jury  of  the  amount  of  the  judgment,  costs,  and 
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attorneys'  fees  paid  by  plaintiffs  in  a  suit  by  the  Moline  Plow  Company  against 
said  plaintiffs.  Fourth,  The  cashier  of  the  Wellington  National  Bank  was 
permitted  to  testify  to  his  examination  of  the  bank's  books,  and  to  give  the 
result  of  that  examination.  We  think  none  of  these  objections  are  well 
taken.  It  is  true  that  the  bill  of  particulars  did  not  show  that  a  demand  had 
been  made  upon  the  defendant  before  bringing  the. action,  but  it  did  show  a 
state  of  facts  which,  in  our  judgment,  made  a  demand  unnecessary;  and  if  a 
demand  was  necessary,  then  the  defect  was  cured  by  the  evidence.  The  de- 
fendant admitted  in  his  examination  that  a  demand  had  been  made  upon  him, 
and  that  he  refused  to  pay  the  money  a  second  time.  We  think  the  action 
was  properly  brought  in  the  name  of  the  firm.  The  note  was  a  firm  note. 
The  judgment  was  paid  by  the  firm.  It  is  true,  Mr.  Grormly  testified  that 
the  money  now  sought  to  be  recovered  was  sent  by  him  to  Woods,  but  that  he 
sent  it  for  and  on  behalf  of  the  firm.  It  was  immaterial  to  the  defendant 
whether  this  money  was  the  individual  money  of  the  plaintiff  Gormly,  or  part- 
nership funds;  it  was  sent  to  him  on  account  of  the  firm;  to  be  used  in  the 
firm's  business;  and  to  pay  an  indebtedness  of  the  firm;  and  now  the  firm 
seeks  to  recover  that  payment.  The  court  improperly  permitted  the  plaintiffs 
to  show  the  amount  of  costs  and  attorneys*  fees  paid  by  them  in  the  case  of 
the  plow  company  against  them.  Xone  of  these  items  were  proper  elements 
of  damage  in  connection  with  this  action,  and  the  court  so  instructed  the 
jury,  and  all  such  evidence  was  thereby  taken  from  them,  and  the  jury  re- 
turned a  verdict  for  the  amount  that  was  admitted  to  have  been  received  by 
defendant,  with  interest  at  7  per  cent.  The  verdict  being  correct,  the  error 
in  the  admission  of  testimony  was  immaterial.  II.  E.  Frantz  was  called  as  a 
witness  on  behalf  of  the  plaintiffs,  and  testified  that  he  was  cashier  of  the 
Wellington  National  Bank;  that  at  the  time  of  the  alleged  payment  of  money 
by  Woods  to  said  bank  on  behalf  of  the  plaintiffs  he  was  a  book-keeper  in  said 
bank,  and  made  all  the  entries  of  money  received  in  the  books  of  the  bank; 
and  that  at  the  time  of  said  alleged  transaction  he  was  requested  to  make  an 
examination  of  the  books  to  ascertain  if  such  a  sum  had  been  paid  in  by 
Woods  for  the  plaintiffs.  He  was  then  asked:  "What  was  the  result  of  your 
examination?  Ansioer,  I  found  that  no  such  amount  had  been  paid  in  at 
that  time,  nor  at  any  time,  by  Judge  Woods."  Witness  was  also  asked  if  he 
made  an  examination  of  the  books  of  the  bank  at  that  time  to  see  whether  or 
not  there  was  an  amount  of  money  paid  in  about  that  time  that  had  not  been 
credited  to  any  source.  He  was  then  asked:  "What  was  the  result  of  your 
examination?  Answer,  There  was  no  money  over  in  our  cash  at  that  time. 
These  questions  were  objected  to  by  defendant,  and  objection  overruled  by 
the  court.  It  was  in  the  testimony  of  H.  E.  Frantz,  who  was  cashier  of  the 
Wellington  National  Bank  at  the  time  of  this  alleged  payment  by  the  defend- 
ant to  said  bank,  that  the  defendant  made  the  request  that  the  books  of  the 
bank  be  examined  to  ascertain  whether  or  not  he  had  paid  that  sum  into  the 
bank,  and  was  informed  of  that  examination.  Perhaps  this  evidence  was  not 
very  material.  In  any  event,  its  admission  could  work  no  great  hardship  to 
the  defendant.  It  was  not  proving  the  contents  of  the  books  of  the  bank,  but 
simply  the  evidence  of  the  book-keeper  who  kept  the  books,  and  who  made  the 
examination,  that  the  books  failed  to  show  certain  facts,  and  that  no  entry  of 
that  kind  was  to  be  found  upon  the  books.  We  think  no  material  error  was 
committed  in  the  admission  of  this  testimony. 
It  is  recommended  that  tlie  judgment  of  the  court  below  be  alfirmed. 

Per  Curiam.    It  is  so  ordered;  all  the  justices  concurring. 
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(4  N.  M.  [QUd.]  405) 

United  States  v.  San  Pedro  &  Canon  del  Aqua  Co. 
{Supreme  Cov/rt  of  New  Mexico,    January  Term,  1888.) 

1.  Public  Lands— Patents— Vaoatiow  por  Fbaud. 

In  1S44,  one  R.  petitioned  for  and  was  granted  by  the  Mexican  government  cer- 
tain vacant  lands,  describing  them,  and  juridical  possession  was  given  in  accordance 
therewith.  In  1869  he  filed  an  application  in  the  United  States  surveyor  general's 
office  in  New  Mexico  for  a  confirmation  of  such  grant,  and  the  surveyor  general  ap- 
proved the  claim  according  to  the  original  papers,  and  in  1866  the  grant  was  con- 
firmed by  congress.  About  that  time  a  company  was  organized  to  purchase  the  land, 
and,  pending  the  negotiations,  the  surveyor  general  at  Washington  sent  out  his 
chief  clerk  to  ^o  upon  the  land  and  locate  the  marks;  and  the  clerk,  accompanied 
by  the  parties  interested  in  the  company,  and  traveling  at  their  expense,  went  upon 
the  land,  took  some  ex  'parte  evidence,  and  located  the  land  east  of  a  spring,  which 
was  described  in  the  original  papers  as  the  east  boundary  of  the  land.  Three  days 
afterwards  the  land  was  conveyed  by  R.  to  the  company  oy  the  new  description,  in 
which  every  call  of  the  original  description  was  changea.  On  the  return  of  the 
clerk,  the  surveyor  general  directed  a  man  who  had  accompanied  the  clerk  and  his 
party  as  a  notary,  to  make  a  survey,  which  he  did,  locating  it  according  to  the  new 
description.  The  survey  was  suspended  by  the  commissioner  as  not  oorresponding 
with  the  application,  and  the  surveyor  general  was  ordered  to  give  notice  by  publi- 
cation, and  take  testimony.  No  notice  was  given.  The  testimony  taken  by  the 
clerk,  and  also  of  certain  vritnesses  produced  **by  the  gentleman  acting  as  agent  for 
the  claimants, "  was  forwarded,  and  the  commissioner  approved  it,  directing  the 
surveyor  general  to  publish  notice  of  such  approval,  allowing  adverse  claimants 
60  days  to  appeal;  which  notice  was  not  given.  None  of  the  calls  in  the  new  de- 
scription correspond  with  the  original,  all  of  which  could  have  been  located  on  the 
ground,  and  none  of  the  land  in  the  new  description  was  included  in  R.'s  application, 
or  held  by  him  under  his  juridical  possession  and  title  from  the  Mexican  govern- 
ment. Meld  sufficient  evidence  of  fraud  and  mistake  to  authorize  the  cancellation 
of  the  patent. 

2.  Same— Innocent  Pukchaseb— Corpobations— Notiob  to  Officers  and  Stock- 

holders. 

A  corporation  was  organized  to  purchase  a  grant  of  land.  Upon  the  making  of 
the  contract  to  purchase,  and  before  all  the  money  was  paid,  the  president  and  two 
stockholders  were  sent  to  investigate  the  grant.  They  went  upon  the  land  claimed 
to  be  conveyed ;  talked  with  per.-  ons  claiming  interests  in  the  land  adverse  to  the 
patent.  The  patent  itself  called  for  an  entirely  different  tract  than  that  held  by  the 
original  owner,  who  held  under  tbe  Mexican  government,  and  every  call  for  courses 
and  distances  in  the  patent  was  different  from  those  in  the  Mexican  title,  applica- 
tion to  congress  for  confirmation,  and  the  act  of  confirmation.  The  patent  also 
recited  thai  the  surveyor  general  had  no  authority  to  adjudicate  on  claims  to  mines. 
JSeldy  that  the  corporation  took  the  land  with  constructive  notice  of  all  the  facts, 
and  was  not  entitled  to  the  rights  of  an  innocent  vendee,  in  an  action  to  vacate  the 
patent  for  fraud  and  mistake,  and  to  enjoin  the  company  from  working  the  mines 
on  the  land. 
8b  Sake— Mbxioan  Titles— Mineral  Lands. 

An  act  of  congress  confirming  to  a  claimant  his  title  to  a  tract  of  land  granted 
to  him  by  the  Mexican  government  under  the  colonization  laws  of  Mexico  and  Spain, 
and  a  patent  issued  in  accordance  therewith,  conveys  no  title  to  the  mineral  landa 
included  in  such  grant. 

Henderson,  J.,  dissenting. 

Appeal  from  district  court,  Fii*st  district. 

Action  by  the  United  States  against  the  San  Pedro  &  Canon  del  Agua  Com* 
pany  for  the  cancellation  of  a  patent  to  land.  Judgment  for  defendant,  and 
plaintiff  appeals. 

Thomas  SmithfTJ.  S.  Atty.  for  INTew  Mexico,  Francis  Downs^  (special  coun- 
sel,) and  FUke  <&  Warden,  for  appellants, 

Wlien,  by  the  rules  of  law,  the  legal  title  must  prevail,  the  action  of  the 
land  department  is  conclusive.  But  courts  of  equity,  both  in  England  and 
this  country,  have  always  had  the  power,  in  certain  cases,  to  correct  injustice, 
both  in  judicial  and  executive  action  founded  in  fraud  or  mistake.  The  lia> 
bility  of  the  land-office  to  be  imposed  upon  by  fraud  and  false  swearing  ex- 
emplifies the  necessity  for  this  jurisdiction.  Johnson  v.  7'owsley,  13  Wall. 
84.  The  patent  is  but  evidence  of  a  grant,  and  the  officer  issuifig  it  acts 
v.l7p.no.5— 22 


Digitized  by 


Google 


388  PAaFIC  REPORTER.  [N.  M. 

ministerially,  and  not  judicially.  Equity  will  relieve  against  the  patent,  not 
only  in  cases  of  fraud  by  the  patentee,  but  where  the  patent  is  issued  unad- 
visedly, by  mistake;  the  oflScer  having  no  authority  in  law  to  grant  it.  TJ, 
S.  V.  Sto7ie,  2  Wall.  535;  Hughes  v.  U.  S.,  4  Wall.  236;  Meader  v.  Iforton, 
11  Wall.  458;  Motory  v.  Whitney,  14  Wall.  440;  Field  v.  8eabury,  19  How. 
332.  The  fraud  has  been  practiced  upon  the  government,  and  it  is  the  proper 
party  to  assert  the  remedy.  Mowry  v.  Whitney,  14  Wall.  440.  Patents  for 
lands  reserved  from  sale,  or  appropriated,  are  void.  Morton  v.  Nebraska,  21 
Wall.  660.  The  government  is  not  estopped  by  the  laches  of  its  officers.  CT. 
8.  v.  Kirkpatrick,  9  Wheat.  736;  U.  S.  v.  Hoar,  2  Mason,  311;  U.  S.  v.  Will- 
iains,  5  McLean,  133;  Gibson  v.  Chouteau,  1»J  Wall.  92;  U,  8,  v.  Thompson, 
98  U.  S.  486;  Qaussen  v.  U,  S.,  97  U.  S.  584;  U.  8,  v.  Iron  Co,,  18  Fed.  Kep. 
273;  U.  8.  v.  Land-Grant  Co.,  21  Fed.  Rep,  19.  In  establishing  the  fraudu- 
lent combination  alleged  in  the  bill,  all  the  circumstances  are  to  be  consid- 
ered. Com.  v.  McCUan,  2  Pars.  Eq,  Cas.  368,  369;  U.  8.  v.  Cole,  6  McLean, 
513.  Fraud  may  consist  in  concealment  by  a  party  of  a  fact  within  his  own 
knowledge  which  he  ought  to  disclose.  It  is  not  necessary  that  all  the  repre- 
sentations be  untrue.  2  Pom.  Eq.  Jur.  §§  873,  875,  901.  In  pleading  the 
defense  of  innocent  purchaser,  the  deed,  date,  parties,  and  contents;  that 
vendor  was  seized,  and  in  possession;  the  consideration,  with  a  distinct  aver- 
ment that  it  was  6ona^e  and  truly  paid, — must  be  alleged,  and,  where  notice 
is  specially  charged,  the  denial  must  be  of  all  facts  from  which  notice  can  be 
inferred.  Boone  v.  Chiles,  10  Pet.  212,  213.  Evidence  will  not  be  permitted 
of  matters  not  set  out.  Id.;  2  Pom.  Eq.  Jur.  §  785.  A  purchaser  of  a  title 
derived  from  the  general  government  by  patent,  which  contains  recitals  af- 
fecting the  title  in  the  hands  of  a  purchaser,  however  remote  from  the  orig- 
inal patentee,  takes  subject  to  such  recitals,  although  ignorant  both  of  such 
recitals  and  the  facts  recited  when  he  purchased  the  title.  Brush  v.  Ware,  15 
Pet.  93;  Bmner  v.  Ware,  10  Ohio.  465;  U.  8.  v.  Iron  Co.,  18  Fed.  Rep.^73. 
A  party  is  charged  with  notice  of  such  facts  as  could  have  been  readily  ascer- 
tained had  he  made  inquiries;  the  facts  within  his  knowledge  being  such  as 
would  lead  an  honest  man  using  ordinary  caution  to  make  such  inquiry. 
Wade,  I^otice,  p.  9,  §  11;  Sankinson  v.  Barbour,  29lI11.  80;  LewU  v.  Brad- 
ford, 10  Watts,  67;  Williamson  v.  Brovm,  15  N.  Y.  354;  FUke  v.  Potter, 
♦41  X.  Y.  70.  A  purchaser  who  sees  or  might  see  or  know  of  visible  material 
objects  upon  or  connected  with  land  is  chargeable  with  constructive  notice  of 
any  easement  or  similar  right,  the  existence  of  which  would  be  suggested  by 
the  appearance  of  such  objects.  2  Pom.  Eq.  Jur.  §  611;  Benise  v.  RuggUs, 
16  How.  244. 

Thomas  8mith,  U.  S.  Atty. 

In  England,  grants  are  construed  favorably  to  the  grantor,  and,  if  it  is 
shown  that  the  king  is  deceived  in  his  grant,  it  will  not  include  a  subject  not 
expressed.  Attorney  General  v.  Hospital,  17  Beav.  366;  Attorney  General 
V.  Almshouse,  22  Law  J.  Ch.  846;  Bridge  v.  Bridge,  7  Pick.  844;  Church  v. 
Beach,  26  Conn.  355.  Public  lands  are  to  be  construed  favorably  to  the 
grantor,  and  no  alienation  should  be  presumed  that  is  not  clearly  expressed. 
liaUroad  Co.  v.  Litchfield,  23  How.  66;  Bankw.  U.  8,,  1  G.  Greene,  553; 
Taylor  v.  Galland,  3  G.  Greene,  17;  Green's  Estate,  4  Md.  Ch.  349;  Tovmsend 
V.  Broum,  24  N.  J.  Law,  80.  If  the  government  discovers  that  in  its  location 
of  lands  claimed  under  a  Mexican  grant  an  erroneous  result  is  obtained  by 
imposition  or  fraud,  it  may  institute  proceedings  to  vacate  its  patent.  Leese 
V.  Clark,  18  Cal.  535.  Where  a  doubt  arises  as  to  the  measuring  of  a  grant 
as  to  the  quantity  ceded,  reference  may  be  had  to  the  juridical  possession. 
U.  8.  V.  Pico,  5  Wall.  536.  The  juridical  possession  is  conclusive  as  to  the 
boundaries  and  extent  of  the  land  granted.  Graham  v.  U.  8.,  4  Wall.  260. 
The  survey  must  conform  reasonably  to  the  boundary  lines  in  the  decree. 
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XT.  5.  V.  HallecK  1  Wall.  445;  Chinoweth  v.  Haskell,  3  Pet.  96;  BlaJce  v. 
Doherty,  5  Wheat.  359;  Mine  Case,  2  Wall.  649;  Dehm  v.  Bemal,  3  WaU. 
774;  JEx  parte  Milligan,  4  Wall.  104;  Castro  v.  Hendricks,  28  How.  438; 
Mahoney  v.  Fan  fVmA;26,  21  Gul.  552.  A  survey,  to  be  good,  must  be  in 
pursuance  of  an  entry,  {Lin^lsay  v.  Miller,  6  Pet.  666,)  and  cannot  appro* 
prlate  without  authority  outside  the  calls  of  the  entry,  {Hastings  v.  Stevenson^ 
2  Ohio,  8.)  Lines  of  survey  actually  marked,  if  traced  and  identified  as  call& 
of  the  grant,  will  control  courses  and  distances,  but  these  will  not  be  con- 
trolled by  a  survey  entirely  inconsistent  and  repugn^mt  to  the  calls  of  tbe 
grant.  Booth  v.  Upshur,  26  Tex.  64.  When  a  given  quantity  of  land  is  to 
be  run  off  on  a  given  base,  it  must  be  included  within  four  lines,  those  from 
the  base  proceeding  at  right  angles,  and  the  line  opposite  the  baser  parallel  to 
it,  unless  this  form  is  repugnant  to  the  entry,  ifassie  v.  Watts,  6  Granch,. 
148;  Ketr  v.  Watts,  6  Wheat.  560;  Shipp  v.  MUler's  Heirs,  2  Wheat.  316. 

Henry  L.  Waldo,  William  Breeden,  and  Catron,  Thornton  d:  Clanoy,  for 
appellee. 

Where  there  is  any  conflict  between  monuments  and  landmarks  named  in 
the  description,  and  the  courses  and  distances  given,  the  former  control. 
Ayres  v.  Watson,  113  U.S.  594,  5  Sup.  Ct.  Bep.  641;  Barclay  v.  Howell,  ^ 
Pet.  498;  PrestojirY.  Bowmar,  6  Wheat.  580;  Land  Co.  v.  Saunders,  103  U. 
S.  316.  The  surveyor  having  followed  the  directions  of  the  surveyor  general, 
the  court  will  not  vacate  the  patent,  even  though  there  be  a  mistake  in  loca- 
tion, in  the  absence  of  positive  proof  of  fraud.  U,  8.  v.  Flint,  4  Sawy.  61; 
U.  S.  V.  Throckmorton,  98  U.  S.  61;  U.  8.  v.  Tin  Co.,  23  Fed.  Bep.  280.  If 
it  would  be  inequitable,  from  lapse  of  time  and  changed  condition  of  the  par- 
ties, and  from  the  difficulty  in  obtaining  evidence,  the  relief  will  be  refused, 
even  though  the  United  States  be  the  suiton  U,  8.  v.  Flint,  4  Sawy.  43,  o3; 
U.  8.  V.  Tin  Co.,  23  Fed.  Rep.  280;  U.  8.  v.  Beebee,  17  Fed.  Bep.  36;  U.  8.  v, 
Fossatt,  21  How.  450;  U.  8.  v.  Barker,  12  Wheat.  559;  Mitchel  v.  U.  8.,  9- 
Pet.  711;  U.  8.  v.  Bank,  96  U.  S.  36;  U.  8.  v.  Bostwick,  94  U.  S.  66;  U.  8. 
V.  8mith,  94  U.  S.  217;  The  8iren,  7  Wall.  159;  People  v.  Clarke,  10  Barb. 
120;  U.  8.  V.  Tichenor,  8  Sawy.  155, 156;  U.  8.  v.  White,  9  Sawy.  131.  Fraud, 
and  not  mistake,  having  been  alleged  in  the  bill,  complainant  can  only  suc- 
ceed upon  proof  of  fraud  as  charged.  Boone  v.  Chiles,  10  Pet.  209.  Before 
the  court  can  vacate  the  patent  it  must  be  fully  and  absolutely  convinced  that 
the  survey  is  incorrect.     V,  8,  v.  Land-Grant  Co.,  7  Sup.  Ct.  Bep.  1015. 

Long,  0.  J.  The  complainants,  the  United  States,  by  Wayne  MacYeagh, 
then  attorney  general,  and  Sidney  M.  Barnes,  at  the  time  United  States  at-^ 
torney  for  the  territory  of  New  Mexico,  on  the  fifteenth  day  of  September,  A. 
D.  1881,  filed  in  the  First  judicial  district  court  of  said  territory  a  bill  of  com- 
plaint. Later,  Francis  Downs,  Fiske  &  Warren,  and  Thomas  Smith,  United 
States  attorney,  appeared  as  solicitors  for  the  complainant.  The  San  Pedro 
&  Canon  del  Agua  Company,  a  corporation,  was  made  defendant,  and  ap- 
peared by  William  Breeden,  Henry  L*  AValdo,  Catron,  Thornton  &  Clancy  as. 
solicitors. 

It  was  charged  in  the  bill  of  complaint  that  the  United  States,  by  virtue  of 
the  treaty  with  the  republic  of  Mexico  of  1848,  known  as  the  "Treaty  of  Guad- 
alupe Hidalgo,"  and  the  cession  thereunder,  acquired  the  title  and  ownership 
of  a  certain  tract  of  land  in  the  territory  of  New  Mexico  commonly  known  as 
the  '*New  Placers,"  or  **Tuerto  Mountains,"  situated  in  Santa  Fe  county, 
and  of  certain  mineral  lands  and  mining  regions  in  that  locality,  and  also  other 
lands  in  the  vicinity  adapted  to  stock-raising  and  agriculture;  that  as  early  as 
1842  there  was  upon  said  lands,  while  the  same  were  subject  to  the  republic  of 
Mexico,  a  large  and  flourishing  town  of  many  thousand  inhabitants,  known 
as  ''Beal  de  &n  Francisco, "  which  had  for  many  years  prior  to  that  time  ex* 
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isted  as  a  Mexican  town,  with  the  rights  and  privileges  under  that  govern- 
ment pertaining  to  such  places,  and,  among  other,  with  the  right  to  the  lands 
so  occupied  for  such  purpose,  and  the  common  grounds  immediately  adjacent 
thereto  for  pasturage,  all  of  whicli  rights  are  conceded  by  the  bill;  that  such 
town  has  continued  to  exist  ever  since  to  the  filing  of  the  bill  of  complaint, 
with  the  rights  aforesaid,  and,  among  them,  the  right  to  the  commons  for  b 
league  distant  from  the  town;  that  upon  the  said  lands  for  many  years  there 
had  been  mining  camps,  and  many  rich  and  valuable  mines  of  gold,  silver, 
iron,  copper,  and  lead,  both  near  the  town  and  distant  therefrom,  and  that 
such  mines  had  been,  prior  to  the  date  of  said  treaty,  occupied  and  worked  by 
citizens  and  subjects  of  the  Mexican  republic,  Avho  thereby  acquired  rights 
which  they  held  at  the  time  of  said  treaty,  and  who  after  the  cession  became^ 
citizens  of  the  United  States,  and  with  rights  to  protection  in  their  said  prop- 
erty under  the  treaty;  that  among  such  mines  is  one  discovered  and  located 
by  Mariano  Barela  in  the  year  1844,  which  it  is  now  averred  is  now  claimed  and 
owned  by  Antonio  Jaques,  Mariano  Barela,  and  the  heirs  of  Jose  Antonio 
Otero.  It  is  averred  that  Jaques  and  Barela  worked  and  operated  said  mine 
until  the  occupation  of  the  territory  of  New  Mexico  by  the  American  forces 
during  the  war  with  the  republic  of  Mexico,  and  by  the  Oteros  after  that  pe- 
riod for  a  long  time;  and  that  this  particular  mine,  among  others,  is  within 
the  limits  of  the  survey  sought  to  be  vacated  by  this  proceeding.  It  is  fur- 
ther averred  that  within  the  limits  of  said  survey,  long  before  the  same  was 
made,  citizens  of  said  town,  and  also  other  citizens  of  the  United  States,  had, 
by  virtue  of  continuous  work  upon  and  development  therein,  acquired  rights 
to  valuable  mines  of  ore,  both  as  to  old  mines,  and  new  ones  alleged  to  have 
been  discovered,  opened,  and  continuously  occupied.  It  is  alleged  that  the 
lands  within  the  lines  of  said  survey,  since  the  said  treaty,  have  been  gen- 
erally and  publicly  understood  to  be  a  part  of  the  public  domain  of  the 
United  States,  and  not  private  property;  and  that,  so  understanding,  many 
persons  have  entered  thereon,  and  opened  mines,  and  developed  mineral  veins, 
and  occupied  the  same,  intending  to  acquire  legal  title  thereto  under  the  min- 
ing laws  of  the  United  States,  and  under  the  mining  laws,  usages,  and  cus- 
toms relating  to  mineral  lands  in  said  territory.  It  is  alleged,  f  ui-ther,  that  in 
February,  A.  D.  1844,  one  Jose  Serafin  Ramirez  petitioned  the  then  governor 
of  the  department  of  New  Mexico  for  a  certain  tract  of  land  described  in  his 
petition,  and  also  described  in  the  bill  in  this  case;  that  said  land  was  vacant 
land,  and  did  not  include  any  part  of  said  town,  but  was  over  a  league  dis- 
tant therefrom;  that  on  the  thirteenth  day  of  February,  A.  D.  1844,  the  said 
governor  granted  said  petition  of  the  said  Bamirez,  and  that  the  departmental 
assembly  ratified' and  approved  the  same,  and  he  was  afterwards  given  actual 
juridical  possession  of  the  same;  that  the  grant  so  asked  for  and  so  given  was 
afterwards  presented  to  the  surveyor  general  of  New  Mexico;  that  it  received 
his  approval,  and  afterwards  was  confirmed  by  the  congress  of  the  United 
States;  that  a  survey  thereof  was  made,  and  a  patent  thereon  was  issued  by 
the  president  of  the  United  States.  It  is  averred  the  present  defendant  claims 
title  under  and  through  mesne  conveyances  from  the  said  Ramirez,  by  virtue 
thereof,  and  by  virtue  of  the  confirmation,  survey,  patent,  and  mesne  convey- 
ances. It  is  further  averred  that  in  the  petition  by  Ramirez  to  the  governor, 
in  the  grant  by  the  departmental  assembly,  in  the  petition  by  Ramirez  to  the 
surveyor  general  for  confirmation,  that  the  land  was  described  by  terms 
slightly  different  in  phraseology,  but  to  the  same  legal  effect;  that,  as  so  de- 
scribed, the  said  land  could  be  easily  found,  and  marked  out  on  the  earth^s 
surface;  that  all  the  monuments  and  landmarks  named  in  said  description 
were  well  known,  and  easily  ascertainable,  and  entirely  consistent  with  the 
courses  and  directions  named  in  said  descriptions;  that  the  words  of  descrip- 
tion used  in  the  petition  filed  before  the  surveyor  general  asking  confirmation 
of  the  grant  gave  its  description,  with  the  following  boundary  lines:   "Bounded 
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as  follows:  On  the  north,  by.  the  Placer  road  that  goes  down  to  the  yellow 
timber;  on  the  south,  the  northern  boundary  of  the  San  Pedro  grant;  on  the 
east;  the  spring  of  the  Canon  del  Agua;  on  the  west,  the  summit  of  the  moun- 
tain of  the  mine  known  as  the  property  of  your  petitioner."  It  is  further 
averred  that  the  Canon  del  Agua  spring  is  and  always  was  a  well-known 
point,  and  that  the  true  east  boundary  oi  said  tract  of  land  would  be  a  line 
drawn  directly  north  and  south  through  said  spring.  It  is  averred  further, 
in  effect,  that  the  whole  of  the  land  is  west  of  such  line  drawn  through  the 
said  spring;  that  there  is  a  a  road  leading  from  the  town  of  San  Francisco 
nearly  south,  which  at  a  point  about  one  league  below  said  town  turns  to  the 
west,  and  goes  thence  nearly  west  to  the  Palo  AmarilJo,  or  yellow  timber; 
that  this  road  existed  there  at  the  time  of  the  original  grant,  and  that  it  is  the 
one  described  in  the  grant  boundary;  and  that  at  the  point  where  said  road 
turns  to  the  west  a  line  should  be  drawn  east  and  west  for  the  north  bound- 
ary of  the  Ramirez  grant.  It  is  contended  by  complainant  that  these  points 
are  easily  found }  that  both  the  Tuerto  mountain  and  mine  lie  west  of  the 
spring;  that,  by  making  the  lines  named  boundaries,  the  whole  of  the  land 
described  in  the  grant  will  lie  west  of  the  spring,  and  its  northern  line  be 
at  least  a  league  south  of  the  town,  and  exclude,  as  outside  of  its  bounda- 
ries, both  the  town  and  the  league  for  commons.  It  is  averred  that  such  is 
the  true  and  honest  location  of  the  land,  and  the  one  which  should  have  been 
made  in  the  survey  complained  of.  It  is  further  averred  that  instead  of  the 
line  for  the  north  boundary  being  so  located,  there  is  no  north  boundary  as 
surveyed,  but  the  lines  extend  a  league  north  of  the  true  point,  and  so  take 
in  and  include  a  large  part  of  the  town  of  Real  de  San  Francisco,  with  its  pub- 
lic chapel;  that  instead  of  making  the  spring  the  eastern  boundary  and  throw- 
ing all  the  land  west  of  it,  the  survey  disregards  the  true  and  honest  bound- 
ary, and  extends  a  long  distance  to  the  east  of  the  spring,  so  as  to  take  in  and 
include  the  Jaques  mine,  and  a  large  and  very  valuable  mineral  region,  rich 
in  the  precious  metals,  east  and  north-east  of  the  spring,  which  it  is  averred 
does  not  properly  belong  to  the  grant  as  confirmed,  but  which  it  is  alleged  does 
belong  to  the  United  States.  It  is  thus  contended  by  complainant  that  by  the 
extension  of  the  line  east  of  the  spring,  and  north  of  the  place  where  the  Palo 
Amarillo  road  makes  a  turn  to  the  west,  a  great  wrong  is  done  to  a  large 
number  of  individuals  inhabiting  the  town  of  San  Francisco,  whose  rights 
the  government  is  bound  to  respect,  under  the  treaty,  and  to  others  who, 
within  the  limits  of  the  alleged  wrongful  extension,  have  opened  and  worked 
mines ;  and  also  that  a  great  wrong  has  been  done  to  the  United  States  by  ap- 
propriating, under  color  of  the  alleged  wrongful  survey  and  patent,  a  large 
region  of  the  public  domain  to  which  neither  Ramirez,  nor  any  one  claiming 
through  him,  was  entitled,  and  which  is  alleged  to  be  valuable,  not  only  for 
pasturage  and  timber,  but  also  by  reason  of  the  abundance  and  richness  of  its 
minerals.  The  bill  asks  to  set  aside  this  survey,  and  to  set  aside  and  vacate 
the  patent  made  under  it,  so  far  as  it  aifects  the  lands  embraced  therein  lying 
east  of  the  spring,  and  north  of  said  point  where  the  road  turns  west. 

The  complainant  predicates  the  right  to  such  relief  on  the  allegations  of  fraud 
and  mistake  in  the  bill.  These  allegations  are  full  and  specific,  and  may  be 
abbreviated  and  stated  as  to  the  following  effect:  That  John  A.  Clark,  then 
surveyor  general  of  New  Mexico.  David  J.  Miller,  his  clerk,  W.  W.  Grifiin, 
deputy-surveyor,  Serafin  Ramirez,  the  owner  of  the  claim,  Carey,  Cooley, 
Kitchen,  and  Benman,  conspired  together  to  defraud  the  United  States  out  of 
all  the  lands  lying  east  of  said  spring,  and  north  of  the  said  Palo  Amarillo 
road,  and  to  defraud  the  inhabitants  of  San  Francisco  out  of  their  property, 
and  the  mine  owners  and  claimants  located  on  such  alleged  fraudulent  exten- 
sion; and,  as  a  means  to  that  end,  they  fraudulently  agreed  among  themselves 
to  locate  the  lines  of  said  grant  at  a  place  other  than  that  called  for  in  the 
grant  description,  to-wit,  north  the  said  Palo  Amarillo  road  where  it  turns 
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west,  and  east  of  the  said  spring,  to  tliereby  acquire  said  property,  and  get  a 
patent  therefor,  and,  under  its  color,  to  eject  the  true  owners;  that,  as  a  part 
of  such  fraudulent  conspiracy,  they  falsely  pretended,  knowing  the  truth  to  be 
otherwise,  that  there  was  no  mountain,  and  especially  none  known  as  '*E1 
Tuerto,"  west  of  the  spring,  and  no  mine  there  which  would  answer  the  call 
of  the  grant,  but  that  such  mountain  and  such  mine  were  far  to  the  east  of 
said  spring,  and  were  only  named  in  the  grant  papers  as  being  west  by  mis- 
take, when  they  were  intended  to  be  named  as  lying  east  of  the  said  spring; 
that  they  agreed  to  and  did  procure  false  and  fraudulent  affidavits  to  give  color 
to  such  pretense,  and  that,  well  knowing  the  truth  to  be  otherwise,  they  pre- 
tended and  represented  to  the  commissioner  of  the  general  land  office  that 
there  was  such  a  mistake  in  description,  and,  by  means  of  such  false  repre- 
sentations and  fraudulent  affidavits,  induced  him  to  believe  the  £1  Tuerto  was 
east,  and  not  west,  of  the  said  spring,  and  that  under  a  misapprehension  and 
mistake  as  to  the  true  boundaries,  induced  in  that  way,  that  he  approved  a 
survey,  and  ordered  a  patent  to  Ramirez,  which  afterwards  issued,  containing 
such  incorrect  and  fraudulent  survey  and  extension.  Substantially  the  same 
averments  are  contained  as  to  the  northern  extension.  It  is  further  alleged 
that  the  defendant  bought  with  notice  of  the  alleged  fraud,  and  also  under 
such  circumstances  and  with  such  knowledge  as  to  put  it  on  inquiry,  and  that 
inquiry  would  have  shown  the  facts  alleged;  and  so  it  is  claimed  the  defend- 
ant should  be  bound  to  the  same  extent  as  Ramirez  would  be  if  he  held  title 
in  his  own  name.  There  is  no  pretense,  either  in  allegation  or  proof,  that  the 
commissioner  of  the  land-office  was  a  party  to  the  alleged  fraud,  but  that  he 
was  imposed  upon,  and  induced  by  it  to  issue  the  patent  complained  of,  or  to 
cause  it  to  be  dfone.  The  fraud  charged  is  set  out  at  length,  and  with  partic- 
ularity; but  enough  only  has  been  stated  to  show  the  question  at  issue,  and 
how  it  arises.  The  defendant  denies  all  these  averments,  and  also  pleads  that 
it  is  an  innocent  purchaser  for  value,  without  notice;  and  thus  an  issue  is 
made  which  was  presented  to  the  lower  court  for  determination. 

Another  contention  was  also  raised  by  the  complainant  upon  the  averments 
of  the  supplemental  matter  in  the  bill  of  complaint,  by  leave  of  court,  without 
objection,  and  to  which  his  original  bill  was  attached,  and  which  was  answered, 
partly  by  denial,  and  as  to  some  matters  by  admission.  It  was  averred  that 
defendant,  claiming  the  right  so  to  do  under  the  patent,  was  mining  large 
quantities  of  ore  from  the  body  of  the  land,  and,  denying  its  right  to  do  so, 
asked  against  the  defendant  a  perpetual  injunction  prohibiting  forever  such 
acts.  The  defendant  admitted  the  mining  in  what  is  called  the  "Big  Copper 
Mine,"  and  claimed  the  right  to  do  so.  In  the  lower  court  all  questions  at 
issue  were  decided  in  favor  of  the  defendant,  and  from  that  action  and  judg- 
ment the  case  comes  to  this  court  on  appeal,  and  the  questions  hereafter  dis- 
cussed were  properly  saved,  and  come  properly  before  us  in  this  court 

The  record  presents  to  us  for  determination,  necessarily,  the  following  ques- 
tions: *' Was  the  complainant  in  the  court  below,  upon  the  issues  and  evi- 
dence, entitled  to  the  relief  prayed,  or  to  any  substantial  part  thereof?  Inci- 
dent to  this,  and  involved  in  it,  are  three  others,  to- wit:  First.  Did  the  com- 
missioner of  the  land-office  commit  the  mistake  charged  in  the  bill?  Second. 
Was  he  induced  and  caused  to  do  so  by  the  fraudulent  collusion,  conspiracy, 
artifices,  and  acts  charged  in  the  bill?  Third.  Is  the  defendant  an  innocent 
purchaser  for  value,  without  notice,  so  that  even  if  the  Urst  two  questions  are 
held  in  the  affirmative,  no  relief  can  be  decreed?  Aside  from  these  is  an 
additional  question,  presented  on  the  supplemental  averments,  and  answer 
thereto:  Suppose  it  be  held  that  the  fraud  alleged  is  not  proven,  or  that  the 
mistake  did  not  occur,  or  that  defendant  is  protected  as  an  innocent  purchaser 
for  value,  without  notice,  what  disposition  is  then  to  be  made  of  the  applica- 
tion for  a  permanent  injunction?  If  all  the  questions  are  decided  in  favor  of 
the  defendant,  and  the  decree  dismissing  the  bill  is  sustained,  what  effect 


/Google 


Digitized  by  ^ 


N.  M.]    imiTED  STATES  V.   SAN  PBDRO  A   CANON  DEL  AGUA  CO.      343 

would  sach  a  decree  have  upon  the  matter  alleged  in  the  supplemental  bill  ? 
It  would  seem  that  if  the  United  States,  denying  that  the  legal  effect  of  the 
patent  is  to  give  the  defendant  all  the  ore  within  the  boundaries  of  the  grant, 
even  if  it  is  valid  and  binding  on  the  government  as  to  all  other  things,  should 
bring  a  bill  to  enjoin  the  defendant  from  its  use,  that  it  would  be  a  complete 
answer  to  plead  the  supplemental  biJl  in  this  case,  and  the  issue  thereon,  and 
a  decree  dismissing  the  same  for  want  of  equity.  That  question  would,  under 
such  a  decree,  be  res  adjtuiicata.  The  questions  in  the  record  will  be  dis- 
posed of  in  the  order  stated,  and  as  they  naturally  arise. 

First,  then,  as  to  tiie  fraud  alleged.  An  analysis  and  consideration  of  the 
evidence  is  necessary  to  determine  that  point.  In  the  beginning,  it  is  well 
to  remember  that  this  grant  was  made  to  Ramirez  in  1844;  that  he  was  placed 
in  actual  possession  of  it  at  once;  that  in  1860  he  tiled  his  application  with  the 
surveyor  general  for  confirmation.  An  examination  of  the  acts,  knowledge, 
and  motives  of  Ramirez  for  over  20  years  with  respect  to  the  lines  of  the  grant, 
before  his  acquaintance  with  the  alleged  co-conspirators,  will  throw  much  light 
upon  the  contention  for  determination. 

Serafin  Ramirez  was  an  officer  high  in  authority.  He  was  presumably  an 
intelligent  man.  The  mine  to  which  he  referred  must  have  been  a  property 
well  known  to  him.  Ramirez  went  to  the  place  in  person;  and  when  he  stood 
upon  the  mine,  and  walked  over  the  ground  to  take  juridical  possession,  he 
must  have  given  attention  to  natural  physical  objects,  and  have  well  known 
whether  the  mine  was  east  or  west  of  the  Canon  del  Agua  spring,  and  whether 
the  spring  constituted  the  boundary  for  his  east  line,  as  stated  in  the  desciip- 
tion.  The  decree  of  the  departmental  assembly  giving  him  this  property  was 
an  important  title 'paper.  It  was  his  right  from  the  crown.  With  it  he  was 
secure  in  his  property  within  its  boundaries,  and  without  it  he  had  nothing. 
It  was  a  valuable  possession,  and  it  is  reasonable  to  believe  he  gave  attention 
to  the  lines  named  as  boundaries.  If  he  saw  that  the  land  was  really  east  of 
the  spring,  while  described  as  west  thereof,  is  it  to  be  presumed  he  would  re- 
main silent?  Can  it  be  believed  that  he  never  read  so  important  a  title 
paper?  If  he  did  read  it,  familiar  as  he  was  with  the  location,  it  is  most 
strange  so  important  a  mistake  as  a  change  in  the  boundary  lines,  completely 
reversing  them,  would  not  impress  him;  and  it  would  be  remarkable  if  he  did 
not  read  so  important  a  document.  Certainly,  after  the  annexation ,  and  when 
he  began  to  make  preparations  to  perfect  the  title  to  his  property,  the  ques- 
tion of  boundaries  would  impress  itself  upon  him  as  of  first  impoi1;ance.  In 
a  country  like  New  Mexico,  location  is  of  the  utmost  concern.  Water-rights 
and  mineral  deposits  are  valuable,  and  changes,  in  lines  affect  them.  No  two 
points  would  have  come  to  the  mind  of  Serafin  Ramirez  with  more  force  than 
the  location  of  the  Canon  del  Agua  spring,  and  the  mineral  deposits  in  that 
region,  in  their  relation  to  his  grant.  The  spring  especially,  as  a  landmark 
visible  and  well  known  as  a  boundary  line,  would  have  been  a  prominent  ob- 
ject. Imagine  this  high  ofiicer,  an  intelligent  man,  at  the  Canon  del  Agua 
spring,  in  the  act  of  taking  juridical  possession  by  physical  acts,  pulling  grass 
and  throwing  stones.  Is  it  reasonable  to  believe  that  he  was  inattentive  to 
location  when  it  was  everything  to  him,  or  that  he  did  not  know  whether  this 
landmark  (the  spring)  was  the  east  or  west  line?  Again,  consider,  with  re- 
spect to  his  act  of  possession,  the  northern  boundary.  The  deed  of  juridical 
possession  says:  "On  the  north,  the  road  of  the  Palo  Amarillo."  That  act 
was  many  years  ago;  by  date  February  15,  A.  D.  1844.  Many  changes  in  the 
traveled  ways  have  probably  occurred  since  then.  In  this  country,  where 
but  few  roads  are  laid  out  by  public  authority,  and  where  they  are  generally 
used  for  the  public  convenience  by  common  custom  and  consent,  the  lines  of 
travel  must  constantly  change  and  vary,  as  particular  localities  become  more 
or  less  prominent  as  agricultural,  commercial,  or  mineral  centers.  But  can 
there  be  any  reasonable  doubt  that  at  the  time  of  the  actual  delivery  of  pos- 
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session,  when  Itainirez  was  in  person  on  the  ground  for  the  very  purpose  of 
confirming  his  title  by  the  act  of  possession,  there  was  Just  such  a  landmark 
as  his  deed  of  possession  describes  as  the  northern  boundary,  to-wit,  "on  the 
north,  the  road  of  the  Palo  Amarilla?"  Can  there  be  any  doubt  but  Hamirez 
knew  this  road  well,  and  knew,  as  his  deed  of  possession  said,  that  it  marked 
the  northern  boundary  of  his  tract  of  land?  The  deed  from  the  Mexican 
authority  is  a  formal  document.  If  Ramirez  ever  was  attentive  to  descrip- 
tion, he  would  have  been  so  when  this  document  was  placed  in  his  hand  as 
his  evidence  of  title.  That  instrument  recites  the  northern  boundary  of  the 
tract  in  dispute  in  this  proceeding  as  being  "on  the  north,  the  road  of  the  Palo 
Amarilla;  on  the  west,  the  highest  summit  of  the  little  mountain  of  £1 
Tuerto,"  "When  Ramirez  read  over  this  instrument,  was  he  in  ignorance  re- 
specting this  road?  It  was  not  in  that  solemn  instrument  named  as  the  north* 
west  boundary,  but  as  the  northern  boundary,  while  the  highest  summit  of 
the  little  mountain  of  El  Tuerto  was  named  as  the  westeiii  boundary.  How 
could  it  be  that  Santiago  Plorez  and  Don  Serafin  could  look  to  the  north  as  a 
monument  for  a  line  to  run  east  and  west  as  a  boundary,  and  Intend  to  make 
that  road  a  north-western  boundary,  and  not  a  northern  one,  without  so  stat- 
ing in  the  written  description?  To  hold  this  description  in  the  deed  of  May, 
1866,  to  Cooley,  Kitc^Jien,  et  al,,  to  be  correct,  and  the  survey  right,  and  the 
description  in  the  deed  of  possession  from  the  Mexican  government,  by  "San- 
tiago Flores,  first  justice  of  the  illustrious  corporation  of  Santa  Fe,  and  judge 
of  original  jurisdiction  of  the department  of  New  Mexico,"  of  Feb- 
ruary, 1844,  to  be  wrong,  is  to  presume,  not  only  that  the  illustrious  officer 
who  signed  that  instrument  was  ignorant  or  inattentive,  but  also  to  presume 
that  the  man  of  all  others  interested,  himself  an  important  public  officer,  was 
also  ignorant  or  neglectful.  Ramirez,  if  the  deed  of  1844  is  wrong  in  de- 
scription, would  certainly  have  observed  it.  When  lie  read  therein  that  the 
road  was  the  northern  boundary,  he  would  have  said:  "No;  here  is  a  mis- 
take. The  road  is  not  the  northern,  but  the  north-western,  boundary;"  and 
when  he  read,  "the  highest  summit  of  the  little  mountain  of  £1  Tuerto"  as 
the  western  boundary,  he  would  have  said:  "There  again  is  an  error.  This 
mountain  is  not  the  western,  but  the  eastern,  boundary."  Ramirez  must 
have  known  the  points  of  the  compass,  with  respect  to  the  land,  as  well  in 
1844  as  in  1866,  as  he  is  proven  to  have  been  on  the  land,  and  familiar  with 
its  topography.  It  is  not  to  be  presumed  he  was  asking  for  land  as  to  the 
qualities  of  which  he  was  in  ignorance,  and  about  the  boundaries  of  which  he 
was  uninformed.  It  must  be  remembered  that  Jose  Serafin  Ramirez  was  not 
an  illiterate  man  at  the  time  t^e  received  this  land,  and  in  the  humble  walks 
of  life;  but  he  was  an  officer  of  rank,  an  auditor  of  accounts,  and  therefore 
necessarily  accustomed  to  details,  and  to  a  scrutiny  of  statements,  and  would 
be  Impressed  with  the  importance  of  correct  descriptions.  In  his  petition 
asking  for  the  land  in  controversy,  he  describes  himself  as  follows:  "Jose 
Serafin  Ramirez  y  Cusa  Noba,  first  auditing  officer  of  the  departmental  treas- 
ury of  New  Mexico,  and  lieutenant  of  auxiliary  cavalry,  a  citizen  and  em- 
ploye of  the  nation  in  actual  service  for  some  years,  and  a  creditor  to  the  gov- 
ernment to  a  large  amount."  In  determining  the  probability  of  mistake,  the 
characteristics  of  all  persons  who  are  parties  to  the  transactions  are  proper 
matters  for  consideration.  This  man  Ramirez  was  doubtless  a  competent 
roan.  He  held  a  position  which,  in  the  experience  of  mankind,  always  calls 
for  careful  attention  to  phraseology  and  description.  He  was  the  flrat  audit- 
ing officer  of  the  treasury.  The  Mexican  government  was  his  debtor.  While 
such  a  person  might  be  inattentive  or  mistaken,  it  is  not  probable  he  would 
be  in  so  important  a  transaction,  and  in  so  gross  a  manner  as  to  entirely 
change  the  location  of  his  lands.  Neither  is  it  reasonable  to  suppose  that 
such  a  mistake  would  have  remained  for  so  many  years  without  discovery. 
Let  us  consider,  for  a  moment,  the  opportunities  presented  for  a  discovery 


Digitized  by 


Google^ 


N.  M.]        UNITED  STATES   V.  SAN   PEDRO  A  CANON   DEL  AQUA   CO.  345 

of  mistake  between  1844,  the  (l«ite  of  the  conveyance  by  the  Mexican  govern- 
ment to  Ramirez,  and  1866,  the  date  of  his  deed  to  Cooley,  Kitchen,  et  aL, — 
a  period  of  22  years.  At  the  close  of  the  war  with  Mexico,  and  the  conclu« 
sion  of  the  treaty  of  Guadalupe  Hidalgo,  in  1848,  he  would,  as  a  prudent  man, 
consider  his  titles,  with  a  view  to  confirmation  by  the  government  of  the 
United  States;  as  his  title  papers  would  necessarily  undergo  inspection,  and 
the  lines  of  his  lands  be  fixed  and  established  by  the  action  of  this  govern- 
ment. On  the  thirtieth  day  of  December,  A.  D.  1859,  Serafin  Ramirez  filed 
with  William  Pelham,  then  surveyor  general  of  the  territory  of  New  Mexico, 
his  claim  to  the  land  now  in  controversy,  and  based  his  claim  on  the  grant 
from  Mexico.  This  was  filed  as  a  notice  to  the  world  of  his  right,  and  of  the 
character,  limits,  and  lines  of  his  claim.  It  was  an  important  proceeding  on 
his  part;  not  less  so  than  his  original  grant  from  Mexico.  It  was  an  act  to 
obtain  from  the  government  of  the  United  States  ofllcial  recognition  of  the 
boundaries  of  the  land.  From  1844  to  the  date  of  this  application,  15  years 
had  intervened,  with  Ramirez  a  resident  of  New  Mexico,  and  in  actual,  physi- 
cal possession  of  this  land,  and  with  knowledge  of  its  location.  His  title  papers 
were  carefully  preserved,  and  referred  to  in  terms  and  by  date  in  this  notice 
and  application,  which  is  in  these  words: 

"Exhibit  E. 

**The  Canon  del  Agua  Grant.     Claim  of  Jose  Serafin  Ramirez. 

"  United  States  of  America.    Territory  of  New  Mexico, 

"Notice. 

"The  surveyor  general  of  New  Mexico  is  hereby  notified  that  the  under- 
signed, Jose  Serafin  Ramirez,  a  resident  of  the  county  of  Bernadillo,  territory 
of  New  Mexico,  and  a  citizen  of  the  United  States  of  America  under  the 
treaty  of  1848  between  the  United  States  of  America  and  the  republic  of 
Mexico,  claims  originally  a  tract  of  laud  that  was  donated  by  the  authorities 
legitimately  constituted,  and  authprized  to  make  such  donations,  by  the  laws 
and  government  of  Mexico,  on  the  twelfth  day  of  February,  1844,  by  virtue 
of  the  authority  vested  in  the  governor  and  departmental  assembly.  Said 
claim,  as  will  be  seen  by  reference  to  the  documents,  is  complete.  Said  grant 
of  land  was  made  and  confirmed  by  General  Mariano  Martinez,  governor  and 
commander  in  chief,  under  the  authority  of  that  government,  on  the  thir- 
teenth day  of  February,  1844,  and  juridical  possession  given  on  the  fifteenth 
day  of  the  same  month.  Said  granting  ofiicers  granted  the  same  under  the 
authority  of  the  colonization  laws  of  Mexico  and  the  laws  of  Spain  in  force  at 
the  time  the  land  was  granted.  The  quantity  of  land  claimed  is  ^ve  thousand 
varas  square,  making  one  Castilian  league,  and  bounded  on  the  north  by  the 
Placer  road  that  goes  down  to  the  yellow  timber;  on  the  south,  the  northern 
boundary  of  the  San  Pedro  grant;  on  the  east,  the  spring  of  the  Canon  del 
Agua;  on  the  west,  the  summit  of  the  mountain  of  the  mine  known  as  the 
property  of  your  petitioner, — as  appears  by  the  original  title  deeds  accom- 
panying this  notice,  numbered  1,  2,  .3,  4,  5.  The  land  claimed  does  not  con- 
flict with  any  other  lands  granted  by  the  said  government  of  Spain  and  Mex- 
ico; to  prove  which  he  offers  the  evidence  necessary  to  prove  his  claim,  the 
claimant  to  which  is  the  original  grantee. 

"Very  respectfully,  Jose  Serafin  Ramirez.*' 

Notwithstanding  his  familiarity  with  the  topography  of  the  country,  his 
personal  knowledge  of  the  objects  named  as  calls,  his  knowledge  of  the  direc- 
tion of  the  El  Tuerto  from  the  spring,  his  physical  possession,  not  a  hint  is 
given  of  any  mistake  in  description  in  his  grant  papers.  Mark  the  words  of 
the  description:  "Bounded  on  the  north  by  the  Placer  road  that  goes  down  to 
the  yellow  timber;  on  the  east,  by  the  spring  of  the  Canon  del  Agua;  on  the 
west,  by  the  summit  of  the  mountain  of  the  mine  known  as  the  property  of 
your  petitioner."  Ramirez  does  not  here  follow  the  description  in  terms  of 
his  grant,  but  uses  as  to  the  northern  boundary  different  phraseology,  show- 
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ing  he  was  attentive  to  description.  During  these  15  years  Ramirez  reposed 
in  the  belief  that  there  was  a  road  which  constituted  the  northern,  and  not 
the  north-western,  boundary.  He  was  satisfied  that  his  land  was  west  of  the 
Canon  del  Agua  spring.  The  spring  and  land  are  not  far  distant  from  Santa 
Fe,  being  only  a  day's  ride  therefrom.  During  that  15  years  considerable 
mining  was  done  in  its  neighborhood,  and  business  transacted  at  the  Plaza 
San  Francisco,  in  its  immediate  vicinity.  That  town  then  contained  2,000  to 
4,000  people.  Hon.  Trinidad  Romero — a  man  of  much  prominence,  a  former 
delegate  to  congress  from  New  Mexico,  one  in  whose  honor  general  confidence 
is  reposed,  and  whose  statements  can  be  taken  as  certainly  credible — was  ex- 
amined as  a  witness  in  this  case.  He  testifies  in  substance  as  follows:  "lam 
well  acquainted  with  a  place  by  name  of  Heal  de  San  Fiancisco.  I  lived  there 
in  my  early  days  for  about  six  or  seven  years.  About  4,000  people  were  there 
at  that  time.  I  went  there  to  reside  with  my  father  in  1844.  My  father  was 
Miguel  Romero.  He  removed  from  the  Cerillos  to  the  Placers.  I  can't  tell 
exactly  how  long  I  remained  there — but  from  six  to  seven  years, — from  about 
1844  to  1851.  I  remember  the  time  we  removed  from  there  to  Las  Vegas. 
My  father  had  a  little  grocery  store  there,  and  hauled  water  for  the  miners. 
1  was  at  San  Francisco  the  last  time  three  years  ago  in  August,  and  am  fa- 
miliar with  the  different  localities  in  that  vicinity.  I  am  acquainted  with  the 
locality  called  the  •  Palo  Amarilla.'  It  is  about  south  of  the  Real  de  San  Fran- 
cisco. My  father  owned  a  little  farm  there,  and  planted  corn  and  beans. 
There  were  several  old  mines  in  the  vicinity  of  Palo  Amarilla;  several  shafts 
in  a  little  mountain.  My  father  used  to  tell  me  they  belonged  to  Serafin 
Ramirez.  They  were  there,  working  both  mines.  1  know  the  Canon  del 
Agua  spring.  It  is  about  three  or  four  miles  south-east  from  San  Francisco 
town."  Melquiades  Ramirez,  a  brother  of  Serafin  Ramirez,  testifies  that  the 
latter  came  to  Santa  Fe  in  1839;  that  he  resided  there  until  1846,  and  then 
moved  to  Real  de  San  Francisco,  in  Santa  Fe  county;  resided  there  about  a 
yei\r  more  or  less,  and  went  to  live  at  San  Pedro,  about  nine  miles  distant 
from  San  Francisco,  and  continued  to  reside  there  until  1865  or  1866.  This 
witness,  on  the  point  of  the  familiarity  of  Ramirez  with  the  localities,  is  con- 
clusively corroborated  by  others.  The  evidence  establishes  that  Ramirez  was 
engaged  in  that  region  of  country  for  a  long  time;  so  that,  during  the  15  years 
between  his  deed  of  possession  and  the  filing  of  his  notice  and  claim  with  the 
surveyor  general,  he  became  thoroughly  acquainted  with  the  country,  and  the 
location  of  the  road  and  the  Canon  del  Agua  spring.  This  being  true,  when 
he  came  to  look  up  his  old  title  papers  in  1859  to  make  out  his  claim  for  filing 
before  the  surveyor  general,  and  to  validate  his  title,  is  it  rejisonableto  believe 
that  he  had  not  then  ascertained  whether  his  land  was  east  or  west  of  the 
Canon  del  Agua  spring,  or  that  so  important  a  fact  would  be  overlooked? 
Consider  this  act  in  the  light  of  facts.  He  had  lived  at  San  Francisco,  at  San 
Pedro;  had  mined  and  done  business  for  15  years  in  the  immediate  neighbor- 
hood of  the  Canon  del  Agua  spring;  necessarily  had  traveled  the  roads,  and 
inspected  the  country,  and  was  a  man  of  standing  and  large  intelligence.  His 
claim  before  the  surveyor  general  is  not  signed  by  attorney,  but  by  himself, 
so  he  presumably  read  it  over.  He  must  by  actual  observation  and  travel 
over  the  tract  in  these  15  years  have  been  very  familar  with  its  lines  and 
points.  If  his  land  did  in  fact  lie  east  of  the  spring,  so  that  it  constituted  the 
western,  instead  of  the  eastern,  boundary  lino,  how  utterly  amazed  he  would 
have  been  to  read  in  the  claim  he  was  about  to  sign  as  his  boundary  line: 
"Bounded  on  the  east  by  the  spring  of  the  Canon  del  Agua."  Knowing  the 
land  as  the  evidence  proves  he  did,  with  his  intelligence,  it  is  unreasonable 
in  the  extreme  to  believe  such  a  mistake  in  description  as  to  completely  re- 
verse the  location  of  his  land  would  not  have  attracted  his  notice  at  such  a 
time.  It  is  equally  unreasonable  to  suppose  that  he  then  knew  there  was  a  mis- 
take, and  omitted  to  state  it.     The  petition,  if  he  believed  the  description  in- 
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correct,  would  have  set  up  the  mistake,  and  asked  confirmation  by  correct 
boundaries.  After  so  filing  the  notice  and  claim  before  Surreyor  General 
Pelham,  Bamirez  proceeded  to  prosecute  the  same.  The  records  in  evidence 
from  the  surveyor  general's  office  show  the  following: 

^^Serafln  Ramirez  vs.  United  States, 

"This  case  was  set  for  trial  on  the  tenth  day  of  January,  A.  D.  1860,  and 
the  witnesses,  being  present,  were  duly  sworn;  their  evidence  was  recorded. 
The  surveyor  general  makes  his  finding  on  the  case  so  far  iis  it  relates  to  the 
land.  The  grant  to  the  land  situate  at  the  Canon  del  Agua  «  *  *  has 
been  proven  to  have  been  in  the  quiet  and  undisturbed  possession  of  the  ap- 
plicant from  the  thirteenth  of  February,  1844,  up  to  the  present  time.*' 

This  action  of  the  surveyor  general  was  taken  January  10, 1860.  It  thus 
appears  as  undisputed  that  Bamirez  made  his  application  to  the  Mexican  gov- 
ernment, had  granted  and  was  placed  in  the  actual  possession  of  a  tract  of 
land  of  which  the  Canon  del  Agua  spring  was  prominently  named  as  the  east- 
ern boundary;  that  for  over  15  years  he  had  lived  on  and  about  the  land, 
knowing  the  same  well;  that  he  instituted  proceedings  before  the  surveyor 
general  by  the  same  description,  after  his  full  personal  knowledge,  to  have 
confirmed  to  him  a  tract  of  land  lying  west  of  the  spring,  and  carried  these 
proceedings  to  a  successful  termination.  In  all  these  15  years  the  evidence 
does  not  disclose  that  even  a  whisper  was  hearr)  that  the  lands  were  east  of 
the  spring,  instead  of  west.  Upon  the  proofs  brought  by  Bamirez  before 
Surveyor  General  Pelham  in  1860,  on  the  application  for  confirmation,  that 
o/ficer  fin^s  actual,  continuous,  physical  possession  in  the  terms  before  stated. 

Thus  it  appears  the  grantee,  in  1860,  was  himself  engaged  in  placing  before 
the  surveyor  general  evidence  to  identify  his  possession  of  the  grant,  with  its 
boundaries  as  then  described.  The  record  in  this  case  does  not  contain  the 
evidence  on  the  point  thus  introduced  before  the  surveyor  general .  The  nature 
of  the  inquiry,  however,  furnishes  satisfactory  information  as  to  the  charac- 
ter of  that  evidence.  To  constitute  proof  of  ''quiet  and  undisturbed  posses- 
sion," it  was  necessary  that  the  evidence  establish  occupancy;  not  of  some 
tract — some  place — in  New  Mexico,  nor  yet  of  a  tract  with  different  bound- 
aries from  those  in  the  petition,  nor  of  a  tract  lying  east  of  the  spring,  when 
the  claim  was  for  land  lying  west  of  that  point,  but  of  the  identical  tract  asked 
for,  lying  west  of  the  spring.  Proof  of  possession  must  identify  the  tract 
possessed.  It  is  therefore  fair  to  assume  the  evidence  placed  before  Surveyor 
General  Pelham  in  1860  by  the  grantee  was  to  the  effect  that  he  occupied  the 
land  described  in  his  application,  to- wit,  a  tract  lying  west  of  the  spring. 
Would  witnesses  be  found  on  such  a  hearing  to  swear  that  Bamirez  exercised 
dominion  west  of  the  spring,  if  the  fact  was  he  did  not  so  occupy;  or  that  his 
dominion  was  west  of  the  spring,  if  in  fact  it  was  east  of  that  place?  It  would 
be  a  strange  proceeding,  in  such  an  application,  to  name  the  spring  as  the 
eastern  boundary,  and  then  extending  for  a  long  distance  west,  and,  to  sup- 
port the  averment  of  continuous' possession  of  such  a  tract,  to  introduce  wit- 
nesses to  swear  to  the  occupancy  of  a  tract  of  land  to  the  east  of  such  a  mon- 
ument. Such  a  line  of  proof  would  be  absurd.  The  surveyor  general  finds 
the  grantee,  from  the  date  of  the  grant,  had  been  in  actual  occupancy  of  the 
identical  tract  described  in  his  application  and  notice,  lying  west  of  the  spring, 
and  he  finds  this  '^waa  proven,"  Did  Bamirez,  while  he  was  engaged  in 
proving  to  Surveyor  General  Pelham  that  his  land  lay  west  of  the  spring, 
suspect  that  it  was  east  of  that  point?  While  looking  up  witnesses  to  prove 
15  years'  continuous  possession  from  the  spring  west,  did  it  occur  to  him  that 
his  land  was  not  west  of  that  point,  but  east  of  it?  This  very  proceeding  of 
Serafin  Bamirez  in  finding  witnesses,  taking  them  to  Santa  Feto  prove  actual 
and  continuous  possession  by  himself  west  of  the  Canon  del  Agua,  not  for  a 
short  time,  but  for  15  years,  is  wholly  inconsistent  with  the  theory  that  this 
grant  was  to  the  east,  and  not  to  the  west.    It  cannot  be  this  proof  was  taken 
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in  such  a  loose  and  unreliable  manner  before  Surveyor  General  Pelham  as 
that  he  would  find  it  proven  by  the  evidence  that  Ramirez  had  been  in  con- 
tinuous possession  of  a  tract  of  land  to  the  west  of  the  spring,  when  in  point 
of  fact  he  had  not  occupied  or  claimed  a  foot  of  such  a  tract,  but  only  another 
and  entirely  different  one.  Occupancy  is  a  physical  fact,  open  to  observation 
and  proof,  and  manifested  within  defined  lines  or  points.  It  is  established 
that  the  petition  of  Ramirez  for  the  grant,  the  decree  for  juridical  possession 
by  the  judge,  Santiago  Flores,  was  for  land  west  of  the  spring;  that  the  peti- 
tion to  Pelham,  as  surveyor  general,  was  for  a  tract  lying  west  of  the  spring; 
that  witnessc»a  appeared  before  such  surveyor  general  and  proved  15  years' 
possession  of  land  lying  there;  and  that  Surveyor  General  Pelham  recom- 
mended for  confirmation  a  grant  located  there.  The  description  was  written 
and  considered  so  often  by  parties  with  knowledge  of  the  locality,  was  proven 
before  Pelham  as  actually  occupied,  that  the  inference  therefrom  is  very 
strong  that  such  is  the  correct  location  for  the  land  actually  conveyed  in  the 
grant.  Thus  the  matter  rested  at  the  time  of  the  recommendation  for  cout 
firmation  in  1860;  and  until  new  developments  were  made,  and  the  hand  of 
new  manipulators  came  to  the  surface,  without  a  suggestion  from  any  source 
— notwithstanding  the  grantee  had,  without  doubt,  often  traveled  over  every 
acre  of  the  land — of  mistake  in  description. 

In  considering  where  the  tract  granted  actually  did  lie,  whether  east  or  west 
of  the  spring,  the  report  of  Surveyor  General  Pelham  should  have  great  weight. 
His  recommendation  to  congress  is  for  the  confirmation  of  a  tract  lying  west 
of  the  spring.  There  is  not  a  line  of  proof  that  evidence  on  which  he  found 
possession  in  fact  of  that  tract  was  either  corrupt  or  mistaken.  So  far  as  the 
evidence  discloses,  Ramirez  remained  content  with  his  desc;-iption  up  to  about 
the  time.  In  1866,  when  he  was  visited  by  Miller,  Gooley,  Carey,  and  others  on 
the  expedition  ordered  by  Clark.  Before  this,  Cooley  and  the  parties  who  set 
that  expedition  on  foot  had  prospected  the  country  there.  They  had  organized 
a  mining  company,  and  elevated  Ramirez  to  its  presidency.  They  doubtless 
ascertained  the  value  of  the  Big  copper  mine  and  the  minerals  near  it,  and 
coveted  such  a  prize.  They  clearly  comprehended  the  difference  in  value  be- 
tween a  tract  of  land  lying  west  of  a  line  drawn  north  and  south  through 
Canon  del  Agua  spring,  and  one  lying  to  the  east  of  such  aline,  and  including 
the  Big  copper  mine. 

For  a  period  of  over  18  years,  up  to  the  time  when  the  hand  of  these  men 
first  began  to  appear,  there  had  been  no  thought,  so  far  as  appears,  of  a  mis- 
taken description,  or  of  any  uncertainty  in  location.  During  that  period  the 
locality  in  controversy  was  not  an  unknown  or  obscure  place.  The  evidence 
is  clearly  to  the  contrary;  that  it  was  a  place,  during  much  of  that  time,  of 
large  importance,  and  well  known.  The  town  of  San  Francisco  contained  a 
varying  population,  with  from  two  to  four  thousand  people;  stores,  and  com- 
mercial transactions  of  considerable  extent;  planting  grounds  near;  an  organ- 
ized church  and  chapel,  where  people  congregated  to  worship;  and  with  Ra- 
mirez one  of  the  active  leading  spirits.  During  all  that  time  he  made  no 
claim  to  the  town  which  this  survey  gives  him,  but,  to  the  contrary,  recog- 
nized the  title  of  otiiers  to  property  there  in  various  ways.  At  this  place  it 
is  well  to  observe,  the  survey  complained  of  now  is  made  to  include  a  part  of 
the  town  of  San  Francisco.  Not  only  does  the  survey  extend  north  of  a  road 
described  in  the  petition  for  the  grant,  and  in  the  grant,  as  the^  northern 
boundary,  but  it  includes  a  substantial  part  of  the  town  of  San  Francisco. 
Ramirez  did  not  ask  to  run  his  line  even  to  the  town,  but  asked  "for  a  tract 
of  vacant  land,  known  as  the  *  Canon  del  Agua,'  near  the  placer  (or  town)  of 
San  Francisco,  *  *  *  siuddistant  from  that  tovm  about  one  lesigue,  move 
or  less.  The  land  I  solicit  is  vacant  and  without  owner."  This  petition  of 
Ramirez  bears  date  February  12,  1844.  Xazario  Gonzales  went  to  the  town 
of  San  Francisco  when  a  young  man  about  23  years  old.    He  is  a  witness  in 
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this  case,  and  testifies:  "When  I  went  there  [to  San  Francisco]  in  1842,  there 
was  about  one  hundred  families  living  there.  I  know  how  the  right  to  locate 
luts  for  building  purposes  was  then  acquired.  They  applied  to  a  j  ustice  of  the 
peace  for  a  lot  on  which  they  wished  to  build,  and  he  would  give  a  certificate 
which  entitled  them  to  a  piece  of  ground."  Was*  it  this  land  on  wliich  the 
town  was  being  built  which  Ramirez  sought  to  acquire?  He  says  not,  in  his 
petition.  He  says  it  was  vacant  land  he  asked  for;  not  a  tract  to  include  in 
its  lines  a  town  with  over  a  hundred  families.  Did  it  include  the  town?  The 
petition  he  tiled  says  "no,"  but  that  "it  is  distant  from  the  town  about  one 
league;"  while  the  survey  sought  to  be  upheld  in  this  case  says  "yes;  it  does 
include  a  part  of  the  town."  If  the  land  he  wanted  came  up  to  the  town, 
why  did  he  not  petition  for  land  adjoining  the  said  town  of  San  Francisco? 
If  he  intended  to  embrace  over  a  hundred  residences  in  the  grant  he  asked 
for,  why  did  his  petition  not  say,  "Including  the  town  of  Heal  de  San  Fran- 
cisco, with  the  houses  and  lands  therein  occupied  by  others?"  The  land  he 
asked  for,  in  the  terms  above,  as  vacant,  for  cultivation  and  pasturage,  a  league 
from  the  town,  and  south  of  the  road,  is,  by  the  survey  complained  of,  ex- 
tended north  of  the  road  to  and  including  the  town,  and  actually  including  the 
chapel  erected  and  used  as  a  place  of  public  worship.  We  ai-e  not  only  asked 
to  hold  that  land,  described  as  west  of  a  given  point,  all  lies  east  of' it,  but 
that  the  san^e  tract,  described  as  having  the  road  for  its  northern  boundary, 
extends  far  north  of  the  road;  also,  that  the  same  tract,  described  as  being 
vacant,  really  included  a  town  and  Its  place  of  worship,  and  that  while,  by 
the  description  in  the  grant,  it  is  located  a  league  away  from  the  town, — 
three  miles  distant  therefrom, — that  in  fact,  notwithstanding  the  declaration 
in  the  grant  and  petition  that  the  land  desired  was  vacant,  outside  of,  and 
below  the  town,  yet  that  it  ran  up  to  and  included  a  large  part  of  tlie  town. 
If  the  position  of  the  appellee  be  true,  Kamirez  for  15  years  lived  upon,  used, 
and  occupied  a  tract  of  land,  a  part  of  which  was  in  the  town,  when  he  be- 
lieved it  was  distant  a  league  therefrom;  that  included  houses  he  was  asking 
the  permission  of  others  to  occupy,  the  western  boundary  of  which  was  lo- 
cated where  the  eastern  boundary  was  described  to  be.  If  the  survey  be  cor- 
rect, then  there  was  a  mistake  in  the  description  in  the  grant  as  to  the  north- 
ern, eastern,  and  western  boundary;  not  one  mistake  in  description,  but  at 
least  three.  The  presentation  of  such  a  claim  carries  on  its  face  the  most  se- 
rious suspicion.  The  facts  apparent  in  the  evidence  respecting  the  location 
of  the  northern  boundary  are  quite  as  interesting  and  important  as  those  re- 
lating to  the  eastern  boundary.  Even  if  the  eastern  boundary  is  correctly  lo- 
cated, and  the  northern  is  not,  it  should  prove  fatal  to  the  survey.  On  page 
654,  Record,  Mr.  GriflSn,  who  made  the  survey,  said,  respecting  the  northern 
boundary,  in  answer  to  a  question:  "You  will  find  there  is  nowhere  in  the 
testimony,  I  don't  think,  or  in  the  survey,  anything  called  the  northern 
boundary  except  the  points.    It  is  south-east  and  north-west  boundary." 

The  petition  of  Raniirez  to  the  Mexican  government,  and  the  deed  of  pos- 
session, both  do  fix,  not  a  north-western,  but  a  northern,  boundary;  and  it  is 
.at  this  point  the  complainant  in  this  case  has  reason  to  make  serious  objec- 
tion. It  is  because  there  is  nowhere  in  the  survey  a  northern  boundary 
fixed,  when  there  is  such  a  boundary  named  in  the  grant,  and  which  the  sur- 
vey defines,  that  substantial  reason  is  bounil  to  question  the  correctness  and 
validity  of  the  survey.  The  principal  part  of  the  evidence  upon  which  these 
points  and  lines  were  fixed  was  t«iken  in  May,  1866.  On  page  649,  Record, 
Mr.  Griffin  says  he  was  not  then  a  deputy  United  States  surveyor.  He  was 
in  no  sense  a  sworn  officer.  He  was  not  at  that  time  intrusted  by  the  govern- 
ment with  any  duties,  and  his  act  could  no  more  bind  or  preclude  the  govern- 
ment than  that  of  any  other  private  person.  On  page  643  he  says:  "I  was 
out  there  in  May,  1866,  at  the  Canon  del  Agua  grant,  as  a  notary  public,  in 
connection  with  Mr,  Miller,  as  chief  clerk  of  the  surveyor  general's  office.    I 
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was  along  as  notai^  public  simply."  Page  649:  **I  received  compensation 
for  my  services  from  the  owners  of  the  grant, — ^the  parties  who  purchased 
from  Ramirez."  He  was  the  agent  of  those  only  through  whom  tl»e  defend- 
ants in  this  case  claim.  The  evidence  in  the  record  proves  that  the  then 
claimants,  after  the  recommendation  in  1860  by  Pelham,  and  before  this  evi- 
dence was  taken,  in  1866,  visited  the  locality,  organized  companic^s,  operated 
mines,  became  familiar  with  the  topography  and  mineral  deposits  and  re- 
sources of  the  locality,  and  that  they  contracted  with  Ramirez  for  the  pur- 
chase of  the  property. 

If  the  boundary  described  in  the  grant  as  the  eastern  boundary  could  be 
changed,  and  the  land  inverted  so  as  to  include  the  Big  copper  mine  and  its 
adjacent  mineral,  it  would  increase  the  value  of  the  purchase  by  hundreds  of 
thousands.  The  manner  in  which  this  business  was  clearly  transacted  is  not 
creditable  to  any  of  the  parties  engaged  in  it.  The  period  was  favorable  for 
fraud  and  wrong.  The  country  was  just  recovering  from  the  civil  war, — a 
period  of  great  agitation, — and  the  best  thought  was  turned  to  the  questions 
then  engrossing  the  public  attention.  New  Mexico  was  far  distant  from 
business  or  populous  centers,  away  from  all  railroad  and  telegraph  lines,  and 
the  scrutiny  usually  applied  to  populous  centers.  Under  such  circumstances, 
the  then  surveyor  general,  Jolm  A.  Clark,  visited  Washington,  the  residence 
of  some  of  the  lesiding  spirits  in  the  enterprise.  From  there  Redirected  a 
letter  to  one  designated  as  "Chief  Clerk  and  Translator."  In  response  to 
that  letter,  a  part  of  the  evidence  was  taken  which  fixed  the  boundaries 
named  in  the  survey  complained  of,  and  now  sought  to  be  maintained.  For 
some  reason  not  explained,  that  letter  failed  to  find  its  way  to  the  files,  and  is 
not  to  be  found.  Miller  calls  it  a  "private  letter," — possibly  too  private  for 
preservation.  It  is  at  least  suspicious  that  what  was  done  in  obedience  to 
the  instructions  should  be  preserved,  and  the  instruction  lost  or  destroyed. 
What  business  has  a  public  oflicer  giving  private  instructions  as  to' the  basis 
of  a  public  survey, — so  private  that  the  party  to  whom  addressed  regards 
tliem  as  too  private  to  go  on  the  public  records?  The  evidence  proves  that 
Cooley,  Carey,  and  others  of  the  purchasers  from  Ramirez  liad  been  on  the 
ground,  and  became  personally  acquainted,  not  only  with  Ramirez,  but  also 
with  the  country  about  his  grant.  It  will  be  seen  by  referring  to  Exhibit  L 
3,  p.  371,  that  a  mining  company  had  been  organized  to  operate  mines;  that 
Jose  Serafin  Ramirez  was  the  president  of  such  company.  It  was  called  "The 
Mining  Company  of  the  Placer  de  San  Francisco. "  A  contract  was  entered 
into  by  Serafin  Ramirez  on  one  part,  and  as  president  of  the  company,  and 
John  C.  McFaren,  of  U.  S.  A.,  of  Washington,  D.  C.  Asa  B.  Carey,  also  of 
the  army,  at  Santa  Fe,  Charles  W.  Kitchen,  Denmore,  Hinkley,  and  Cooley, 
of  the  other  part,  bearing  date  October  20,  1865.  whereby  the  grant,  with 
some  other  property,  was  sold  by  Ramirez  for  $40,000.  A  prior  contract  had 
been  made  at  a  consideration  of  032,000,  and  an  increase  of  $8,000  on  the 
price  occurred.  The  parties  were  to  pay  to  Ramirez  the  $40,000  on  the  first 
day  of  May,  A.  D.  1866.  On  the  seventh  day  of  March,  A.  D.  1866.  Ram- 
irez and  his  wife  (see  page  372,  Record)  extended  the  time  for  making  this 
payment  "from  the  first  day  of  May,  1866,  to  June  1,  1866," — just  one 
month.  Observing  these  dates,  which  are  important,  it  is  worth  while  to  in- 
quire, where  was  Clark,  the  surveyor  general,  while  these  important  nego- 
tiations were  proceeding?  On  page  45  it  will  be  seen  that  the  surveyor  gen- 
eral, from  Washington,  only  eight  days  after  this  extension  of  time,  directed 
Miller,  his  chief  clerk  and  translator,  to  go  out  on  the  ground,  and  to  make 
an  inspection  thereof.  It  is  not  to  be  forgotten  that  Miller  swears  this  let- 
ter, though  from  a  superior  officer  to  an  inferior  one,  respecting  an  act  now 
claimed  to  be  public  and  official,  was  private,  kept  from  tlie  files,  and  cannot 
now  be  produced  or  found  by  its  custodian.  In  his  letter  dated  May  10th, 
reporting  to  Clark,  surveyor  general,  how  he  obeyed  the  instructions,  their 
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purport  is  clearly  seen.  The  transaction  is  odorous  with  suspicious  circum- 
stances. May  1,  1866,  there  was  due  from  the  purchasers  to  Kamirez  for  the 
grant  840,000.  March  7,  1866, — about  90  days  before  this  sum  became  due, 
—  Ramirez  was  induced  to  extend  the  time  of  payment  to  June  1.  1866. 
Marcli  15th, — only  eight  days  after  this  extension  was  procured, — Clark,  the 
surveyor  general,  from  Washington,  directed  his  clerk.  Miller,  not  to  make  a 
survey,  nor  to  locate  points,  lines,  or  boundaries  in  aid  of  the  government, 
but  to  go  out  on  the  land,  and  take  evidence  of  wicnesses  respecting  land* 
marks.  There  can  be  no  reasonable  doubt,  after  the  careful  reading  of  the 
evidence  pertaining  to  the  transaction,  that  the  purpose  of  the  purchasers  in 
procuring  the  extension  was  to  enable  them  to  ascertain  whether,  in  the 
meantime,  these  boundaries  could  be  reversed  and  the  location  inverted,  and 
that  the  direction  to  Miller  was  in  aid  of  that  enterprise.  Tlie  real  induce- 
ment, — the  true  inwardness, — ^to  this  remarkable  direction  by  Surveyor  Gen- 
eral Clark  to  his  clerk.  Miller,  and  the  more  remarkable  manner  in  which  the 
thing  was  done,  is  established  by  the  last  paragraph  of  Miller's  report  of  how 
he  carried  out  the  instructions.    In  that  report  (page  46)  he  says: 

**  As  there  is  no  fund  out  of  which  to  defray  my  expenses  in  making  the 
examination,  and  collecting  the  evidence  here  reported,  and  as,  in  view  of  a 
probable  early  survey  of  the  land  in  question,  it  was  important  to  the  parties 
interested  that  the  boundaries  should  be  clearly  identified,  so  as  to  enable  the 
surveyor  general  to  act  understandingly  in  giving  instructions  to  his  deputy 
for  the  survey,  they  furnished  Mr.  Griffin  and  myself  transportation  both 
tvaySf  bore  our  necessary  expenses  while  on  the  trip,  and  paid  the  witnesses 
for  their  attendance. 

"Respectfully,  David  J.  Miller,  Clerk  and  Translator." 

Two  things  are  established  by  this  quotation:  First,  A  survey  of  this 
tract  had  not  then  been  ordered  by  any  official  authority,  and  so  the  direction 
of  Surveyor  General  Clark  was  extraofficial  and  premature,  and  made  for 
some  purpose  outside  of  the  line  of  his  official  duty.  It  is  important  to  in- 
quire  what  induced  Surveyor  General  Clark  to  give  such  direction  to  Miller. 
There  is  no  evidence  that  he  was  moved  to  do  so  by  orders  from  his  superiors 
in  office;  besides,  up  to  the  time  when  he  gave  Miller  his  instructions,  noth- 
ing had  occurred  indicating  any  incompatibility  between  the  calls  and  nat- 
ural objects.  There  had  not  been,  at  the  time,  in  the  field,  any  surveyor  to 
ascertain  any  reason  why  the  survey  could  not  be  made  by  following  the  calls 
of  the  grant.  It  is  an  unaccountable  coincidence  that  the  contract  for  the 
extension  of  payment  should  be  concluded  on  the  seventh  day  of  March,  and 
on  his  own  motion  that  Clark  should  order  Miller  to  locate  landmarks  not 
then  disputed  or  in  controversy.  Second,  Not  only  was  the  work  directed 
extraofficial,  but  it  was  undertaken  without  any  public  funds  to  meet  the  ex- 
pense, and  dependent  on  the  private  generosity  of  interested  parties  to  pay 
the  bills.  It  was  not  the  government  or  its  department  which  in  fact  insti- 
tuted the  taking  of  evidence  at  that  time,  but  it  w^as  those  parties  who  had 
contracted  for  the  grant,  and  who  had  procured  the  extension  of  time  for 
payment,  that  this  very  proceeding  might  be  taken  before  they  were  called 
upon  to  pay'.  Clark  and  Miller  had  placed  themselves  in  the  hands  of  the 
men  who  were  inspiring  the  transaction.  It  is  a  suspicious  coincidence  that 
March  7th  the  extension  should  occur;  that  March  15th  the  private  instruc- 
tions should  go  to  Miller;  that  on  May  10th  he  should  go  with  the  purchrisers 
to  the  ground;  May  19th,  a  deed  should  be  made  by  Kamirez  to  Cooley  &  Co., 
and  identical  with  the  survey  later  made:  and  June  12,  1866,  the  grant  con- 
firmed by  congress.  There  was  no  order  for  a  survey;  none  was  then,  in 
fact,  made.  There  was  no  money  with  which  to  pay  expenses.  What  was 
the  motive  which  induced  Clark  and  Miller,  forgetting  their  duty,  to  throw 
themselves  on  the  charity  of  Cooley  &  Co.  ?  Surveyor  General  Pelham  had 
beard  evidence,  and  recommended  for  confirmation  uuder  the  description. 
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Ilamirez  for  nearly  a  quarter  of  a  century  had  occupied  and  roamed  over  the 
tract,  without  a  whisper  of  mistake  in  his  description.  What  new  light  flashed 
across  the  mind  of  Clark  during  this  30  days  of  extension  to  the  purchasers  of 
the  claim?  This  was  all  answered  by  the  following  quotation  from  the  report 
of  Miller:  "It  was  important  to  the  parties  interested  that  the  boundaries 
should  be  clearly  identified  to  enable  the  surveyor  general  to  act  understand- 
ingly  in  giving  instructions  to  his  deputy  for  the  survey."  There  is  the  key 
to  the  whole  transaction .  It  was  not  for  the  reason  that  it  was  of  consequence 
to  the  government;  but  because  it  was  important  to  the  parties  interested, — 
the  claim-holders, — that  this  inquiry  was  commenced.  Time,  too,  was  the  es- 
sence of  the  transaction.  It  must  bo  done  before  the  extension  expired.  It 
might  have  been  the  voice  of  Clark  which  directed  the  proceeding,  but  it  was 
the  mind  of  Cooley,  Kitchen  &  Co.  that  conceived  it,  and  their  hand  which 
manipulated  and  controlled  it.  Clerk  Miller,  continuing,  says,  (speaking  of 
this  transaction,  and  of  Cooley,  Kitchen  &  Co. :)  "They  furnished  Mr.  Griffin 
and  myself  transportation  both  ways,  bore  our  necessary  expenses  while  on 
the  trip,  and  paid  the  witnesaes  foi'  their  attendance. "  "Our  party  consisted 
of  Colonel  Carey,  Senor  Ilamirez,  Messrs.  Cooley,  Kitchen,  Hoffman,  and  Mr. 
Oriffln.  Magnanimous  grant  claimants!  Was  transportation  necessary,  they 
were  ready  to  furnish  it  to  the  government  without  cost  or  price.  Was  money 
to  pay  the  bills  needed,  it  was  at  once  advanced.  Did  witnesses  ask  for  pay, 
a  generous  purse  was  at  hand  at  their  service.  What  a  mockery  of  justicel 
What  a  tribunal  to  protect  the  interest  of  the  government,  and  make  a  fair 
and  honest  inquiry  as  to  a  disputed  landmark!  The  men  who  inspired  the 
expedition,  who  hired  the  teams,  who  paid  the  bills,  who  procured  the  order 
for  the  proceeding,  had  only  30  days'  extension  for  payment,  and  an  interest 
of  many  thousand  dollars  to  invert  the  grant,  and  place  east  instead  of  west 
of  the  spring,  and  thereby  make  it  cover  a  mineral  tract  of  almost  fabulous 
wealth.  Not  a  man  in  the  lot,  unless,  possibly,  the  weak  clerk.  Miller,  was 
there  to  protect  the  government.  Griffin,  even,  was  hired  and  paid  by  the 
company  as  a  mere  "notary"  to  administer  the  oath  to  witnesses.  No  wonder 
an  expedition  so  induced  and  inspired  had  its  mind  on  a  single  point, — to  make 
west  east.  It  is  not  strange  that  the  northern  boundary  was  to  it  a  matter  of 
light  moment,  when  the  immense  wealth  was  in  the  eastern  extension.  Who 
was  there  to  examine  or  cross-examine,  on  behalf  of  the  government,  the  wit- 
nesses produced,  or  to  say  a  word  in  its  behalf?  The  situation  of  Miller  was 
not  such  as  to  enable  him  to  act  independently  and  fearlessly.  On  page  619 
of  the  record  the  evidence  of  David  J.  Miller,  taken  in  this  cause,  is  set  out, 
and  it  fully  discloses  the  character  of  his  mission.  He  says:  "Surveyor  Gen- 
eral Clark  was  then  on  leave  of  absence. "  It  is  well  to  note  this  coincidence. 
March  7th,  Cooley,  Carey  &  Co.  had  procured  the  extension  for  payment.  Be- 
tween that  date  and  the  15th,  Clark,  from  Santa  Fe,  would  have  just  time 
enough  to  procure  from  Washington  his  leave  of  absence,  and  reach  that  place. 
He  would  have  eight  days  in  which  to  accomplish  that  object.  On  the  15th 
he  did  write  from  Washington,  giving  Miller  his  secret  instructions.  Did 
Cooley  also  procure  the  extension,  and  report  it  to  Clark?  Did  he  (Clark)  then 
write  for  and  obtain  a  leave  of  absence,  and,  when  it  was  received,  hsisten  to 
Washington,  have  a  conference  with  the  parties  in  interest  at  that  end  of  the 
line,  and  on  the  15th  write  to  Miller  the  secret  instruction  which  took  him 
with  the  grant  purchasers,  then  in  New  Mexico,  to  the  land,  to  pave  the  way' 
for  an  inversion  of  the  grant  by  a  change  in  its  lines?  The  circumstances 
point  with  great  certainty  in  that  direction.  Continuing,  Miller  says,  (page 
619;)  "I  received  a  letter  from  the  surveyor  general — then  on  leave  of  ab- 
sence— ^from  Washington  directing  me  to  go  upon  the  ground  of  the  Canon  del 
Agua  grant.  *  *  *  I  find  no  record  of  this  letter.  I  looked  for  it  amonff 
the  official  records.  This  letter,  I  cannot  say  whether  it  was  official  or  not. 
My  recollection  is,  I  had  lettei*s  from  the  surveyor  general,  and  they  toeretUfU" 
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ally  private, " — more  than  one  it  seems.  "I  am  inclined  to  think  this  was  also. 
1  have  looked  in  the  files  and  records  to  see  if  it  was  recorded,  supposing  it 
might  have  been  deemed  official,  and  made  a  record  pf,  but  I  do  not  find  it." 

Within  90  days  these  developments  occurred:  Time  for  payment  extended, 
and,  it  is  fair  to  presume,  though  the  proof  on  that  point  is  not  direct,  leave 
of  absence  procured,  and  a  trip  by  Clark  to  Washington.  Also  in  proof,  the 
letter  of  instruction  to  Miller;  his  trip  to  the  grounds;  his  reports;  the  deed 
from  Ramirez  to  Cooley,  Kitchen  So  Co.;  and  the  grant  confirmation.  It  is 
fair  to  assume  that  th^e  private  letters  of  Clark  to  Miller  relating  to  the  grant 
contained  matter  which  it  was  not  for  the  public  to  know,  or  they  would  have 
been  placed  on  the  files  of  the  office.  Miller  in  his  evidence,  continues:  "When 
the  parties  claiming  were  ready  to  go  upon  the  gn>und,  I  accompanied  them." 
It  was  under  these  circumsta'nces  that  Miller  went  to  the  grant, — not  favor- 
ably surrounded  for  independent  action.  He  was  out  in  obedience  to  private 
instructions.  His  mission  was  in  no  legal  sense  official.  He  was  the  guest 
of  men  whose  interests  were  in  an  extension  of  the  eastern  line  beyond  the 
Canon  del  Agua  spring,  so  as  to  include  the  Big  copper  mine,  and  who  from 
actual  observation  on  the  ground  were  familiar  with  its  topography.  There 
were  five  of  them.  He  stood  as  one  to  five.  Wliy  did  Cooley  and  his  part- 
ners go  with  Miller?  Why  did  they  not  allow  him  to  select  his  own  notaiy, 
and  proceed  to  the  land  alone,  and  make  his  investigation  and  take  his  evi- 
dence in  his  own  way,  on  his  own  responsibility?  There  is  usually  motive  in 
all  human  action.  Is  it  to  be  presumed  by  men  of  experience  and  observa- 
tion in  life  that  these  grant  claimants  fitted  up  that  expedition,  and  went  out 
to  the  land,  as  an  act  of  disinterested  benevolence  towards  the  government? 
Not  at  all.  They  had  large  interests  at  stake.  The  Big  copper  mine  and  its 
mineral  belt  was  in  the  balance.  That  was  the  stake  to  be  lost  or  won  on  the 
trip.  If  evidence  could  be  found  or  fabricated  on  that  expedition  which  would 
form  an  excuse  or  justification  for  a  direction  from  the  surveyor  general  to 
his  deputy  in  the  field,  a  few  months  later,  to  disregard  directions,  and  estab- 
lish the  eastern  line  east  of  the  spring,  and  include  the  Big  copper  mine,  the 
value  of  the  grant  would  be  immensely  advanced.  To  accomplish  that  end 
was,  as  we  believe,  the  reason  why  the  parties  in  interest  would  not  allow 
Miller  to  go  alone.  They  went  to  be  conveniently  near  him  for  suggestion, 
and  to  present  witnesses.  The  inclusion  of  the  Big  copper  mine,  to  gain  legal 
control  of  it,  was  the  central  thought  and  inspiration  of  the  men  who  shadowed 
Miller  on  that  expedition.  Instead  of  going  to  the  town,  and  making  public 
announcement  of  the  object  of  the  inquiry,  so  as  to  elicit  information,  the  ev- 
idence in  the  record  proves  that  they  went  directly  to  the  Big  copper  mine,  as- 
suming in  the  beginning  that  they  were  at  the  right  point,  and  then  took  evi- 
dence to  support  that  assumption.  Every  lawyer  and  jurist  knows  the  value 
of  cross-examination,  and  the  weakness  of  ex  parte  affidavits.  Witnesses  who 
without  cross-examination  state  evidence  with  great  certainty,  often,  upon 
such  examination,  entirely  change  their  testimony,  or  break  down.  Miller 
went  directly  to  the  Big  copper  mine.  He  says :  **  On  the  following  morning, 
our  party,  consisting  of  Col.  Carey,  Senor  Hamirez,  Cooley,  Kitchen,  Hoffman, 
and  Mr.  Griffin, — who  accompanied  with  his  transit,  and  as  notary  public, — 
most  of  the  witnesses  and  myself  ascended  the  Tuerto  mountain  to  the  spot, 
*  where  the  highest  summit*  thereof  was  scientifically  ascertained  by  Mr.  Grif- 
fin, and  thence  descended  to  the  old  Ramirez  mine,  where  the  witnesses  were 
sworn  and  testified." 

The  inquiries  Miller  was  out  there  to  make  were:  Where  is  the  Tuerto 
mountain?  and  where  is  the  mine  described  in  the  grant?  Without  swear- 
ing a  witness,  by  some  intuition.  Miller,  and  the  whole  party  in  interest  against 
the  government,  went  right  to  the  mountain  which  their  interest  required  to 
be  the  Little  Tuerto,  and  to  the  mine  they  desired  to  establish  as  the  old  Ra- 
mirez mine.  It  was  worth  to  Cooley,  Carey  &  Co.  probably  a  hundred  thou- 
v.l7p.no.5— 23 
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sand  dollars  to  have  that  mountain  the  Little  Tuerto»  and  the  mine  the  one 
they  sought.  The  inspiration  of  the  expedition  was  to  malLe  that  the  Ramirez 
mine,  and,  without  evidence,  the  party  went  direct  to  the  spot  tliey  sought 
to  find.  Who  was  the  pilot  that  guided  to  that  point?  The  call  they  sought 
to  find  lay  west  of  the  spring.  It  was  a  carious  infatuation  which  led  them 
in  the  first  instance  to  go  east  to  find  a  call  described  as  being  west.  Miller 
must  have  at  least  known  that  Pelham  found  Ramirez  was  in  possession  of 
the  west;  and  it  is  strange,  therefore,  that  Miller  did  not  make  at  least  some 
slight  effort  to  find  the  landmark  where  the  grant  said  it  was.  The  evidence 
does  not  disclose  the  slightest  search  at  the  place  where  the  grant  designated 
the  landmark.  It  is  not  difficult  to  divine  the  subject  of  conversation  on  the 
road  to  the  mountain.  What  reasonable  person  can  conclude,  all  the  sur- 
roundings considered,  that  ^liller's  investigation  is  entitled  to  much  weight, 
or  that  it  should  have  been  a  controlling  point  in  directing  the  future  sur- 
vey? On  the  contrary,  the  extension,  the  trip  to  W^ashington,  the  secret  in- 
structions from  there  to  Miller,  the  expedition  filled  up  by  the  grant-owners, 
the  manner  in  which  it  was  all  begun  and  ended,  furnishes  the  strongest  ev- 
idence of  fraudulent  collusion.  Upon  a  careful  examination  of  the  record,  it 
is  shown  that  only  two  witnesses  on  that  trip  were  examined  respecting  the 
location  on  the  surface  of  the  earth  of  either  the  mine  or  the  mountain.  Mil- 
ler, in  his  record,  really  assumes  the  point  in  question.  He  dates  his  point 
"at  the  old  Ramirez  mine,  in  the  Tuerto  mountiiin,"  and  then  takes  as  to  the 
mountain  the  evidence  of  two  witnesses.  Jose  Serafin  Ramirez,  the  grantee, 
and  so  a  party  in  interest,  and  Juan  Jose  Anya,  are  the  only  witnesses  whom 
Miller  examined  at  that  time  respecting  the  mine  or  mountain.  Miller  was 
there  to  investigate,  and  a  town  full  of  witnesses.  Why  did  he  not  call  them  ? 
Contenting  himself  with  the  evidence,  on  this  point,  of  two  witnesses,  he  has- 
tened to  Santa  Fe,  and  made  his  report.  A  public  officer  who  would  recom- 
mend a  disregard  of  boundaries  named  in  a  solemn  instrument  on  such  evi- 
dence, so  as  to  invert  the  grant,  and  change  its  value  to  the  extent  of  hundreds 
of  thousands  of  dollars,  is  either  incompetent  or  dishonest;  and  the  latter  is 
the  reasonable  conclusion.  It  is  most  manifest  the  government  wsis  practi- 
cally without  representation,  and  the  whole  proceeding  a  private  enterprise, 
under  the  color  of  official  sanction,  on  the  part  of  Cooley,  Carey  &  Co.,  during 
the  period  of  their  extension,  before  confirmation  of  the  grant,  to  take  ex  parte 
evidence  to  serve  as  an  excuse  for  a  subsequent  claim  for  an  extension  to  the 
east  of  the  spring,  so  as  to  take  in  the  Big  copper  mine  and  other  valuable 
mineral  tracts.  It  was  an  expedition  with  millions,  almost,  at  the  l>ottom  of 
it;  in  which  the  government  had  no  equal  chance, — corrupt  in  its  inception, 
and  on  its&ce;  fraudulent  in  its  execution.  In  conception  and  execution, 
we  ar«  strongly  impressed,  the  evidence  proves  it  was  the  work  of  Cooley, 
Kitchen  &  Co.  An  inquiiy  full  of  significance  forces  itself  forward  at  this 
point:  If  Miller  and  Clark  believed  there  was  a  mistake  in  description,  at 
the  close  of  Miller's  investigation,  why  was  not  that  fact  communicated  to 
the  proper  authorities  at  Washington?  The  committee  of  congress  before 
whom  this  claim  must  have  been  pending,  or  congress,  if  the  claim  was  there 
reported,  must  have  reposed  in  the  belief  that  the  land  they  were  about  to  con- 
firm to  Ramirez,  but  really  to  Cooley,  Carey  &  Co.,  was  west  of  the  spring, 
and  did  not  include  the  Big  copper  mine.  Miller,  and  Clark,  Cooley,  Cafey, 
and  the  rest,  knew  the  value  of  the  Big  copper  mine.  They  also  knew  that 
confirmation  was  being  pushed,  and  that  an  effort  would  be  made  to  claim 
that  mine  under  the  act  of  congress.  It  was  either  a  deliberate  attempt  on 
their  part  to  deceive  the  constituted  authorities,  or  they  did  not  believe  the 
grant  included  the  mine.  What  would  have  been  the  effect  of  a  report  to 
congress,  coming  from  the  surveyor  general,  that  the  grant  about  to  be  con- 
firmed did  not  lie  where  it  seemed  to  from  the  grant  description,  but  it  in- 
cluded one  of  the  most  valuable  mines  in  New  Mexico,  and  to  make  the  sur* 
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vey  would  require  a  complete  inversion  of  the  grant  from  its  location  as  de- 
scribed before  congress?  In  the  survey  made  a  few  months  later,  the  north- 
ern boundary  clearly  ascertained  by  this  ex  parte  proceeding  was  ignored. 
In  the  notes  of  the  notary,  Mr.  Griffin,  the  following  is  fixed  at  a  point  where 
the  evidence  was  taken:  "At  a  point,  say,  two  and  one-half  miles  from  the 
Placer  del  Tuerto,  where  the  road  from  said  place  touches  the  Palo  Amarilla 
Arroya,  on  the  south  side,  at  a  bend  from  which  the  arroya  turns  suddenly 
to  the  west."  At  this  place  a  number  of  witnesses  gave  their  affidavits. 
Three  of  these,  Jose  Martin,  Juan  Jose  Anaya,  and  Guadalupe  Chaves,  are 
appended,  as  follows: 

Jose  Martin:  "I  know  the  place  called  *Palo  Amarillo.'  I  consider  that 
we  are  now  at  the  place  most  properly  so  called,  and  it  is  so  named  from  the 
palo  amarilla  that  is  found  here.  This  tree  is  found  more  or  less  extensively 
in  all  the  country,  but  abounds  more  at  this  spot  than  anywhere  else  in  this 
section.  The  road  which  crosses  the  arroya  for  the  Palo  Araarillo  planting 
ground  sometimes  crosses  a  few  paces  above,  and  sometimes  a  few  paces  be- 
low, this  spot.  The  main  road  running  from  the  Placer  del  Tuerto  to  the 
Palo  Amarillo,  I  consider,  comes  only  to  this  place;  and  from  this  place  to 
the  Palo  Amarillo  planting  ground  there  is  only  a  path. 

his 
"Jose    X    Martin." 
mark 

Jnan  Jose  Anaya:  "The  arroya  we  are  now  on,  and  the  place  we  are  now 
at,  are  called  and  known  the  *  Palo  Amarillo.'  I  consider  we  are  at  the  lower 
end  of  the  Placer  and  Palo  Amarillo  road.  There  are  palo  amarillo  through 
the  country,  but  they  are  more  plentiful  here  than  elsewhere.  To  go  to  the 
planting  ground  of  the  Palo  Amarillo,  the  main  road  is  l^'t  at.  this  spot  by 
crossing  the  arroya  to  the  west  and  descending  to  the  planting  ground. 

his 
"Juan  Josb    X    Anaya. •• 
mark 

Guadalupe  Chavez:  "The  spot  and  the  arroya  we  are  now  at  and  upon  are 
called  the  'Palo  Amarillo.'  The  Placer  and  Palo  Amarillo  road,  I  consider, 
ceases  as  such  at  this  spot.  Below  this  place  it  takes  the  name  of  the  'Placer 
and  San  Pedro  Road.'  The  trees  and  bushes  called  'palo  amarillo '  are  found, 
more  or  less,  over  this  section  of  country,  but  at  this  place  they  are  more 
abundant  than  elsewhe]:e;  whence  the  name  of  the  place. 

his 
"Guadalupe    X    Chavez.** 
mark 

At  the  point  thus  fixed  the  road  turns  to  the  v/est..  If  the  north  line  of  the 
Canon  del  Agua  grant  were  fixed  at  that  place,  it  would  much  more  nearly 
answer  to  the  description  in  the  deed  of  possession  than  where  it  was  finally 
placed  by  the  survey  sought  to  be  set  aside.  At  this  point  the  road  proper 
leading  down  to  the  Palo  Amarilla,  in  one  sense,  terminates.  It  turns  to  the 
west,  and,  if  a  line  were  drawn  directly  east  and  west  through  this  point, 
then  with  propriety  might  the  boundary  named  in  the  deed  of  possession  be 
said  to  be  answered,  to- wit:  "On  the  north,  the  road  of  the  Palo  Amarilla." 
A  line  drawn  east  and  west  to  this  point  would  exactly  make  that  call:  "On 
the  north,  the  road  of  the  Palo  Amarilla."  That  road  would  be  on  the  north 
of  such  a  boundary.  It  would  fill  to  a  certainty  the  description — ^the  same  in 
legal  effect,  but  different  in  phraseology — set  out  by  Bamirez  in  his  petition 
asking  for  the  grant,  as  follows:  "The  boundaries  solicited  are,  on  the  north, 
the  road  leading  from  the  Placer  to  the  Palo  Amarilla.**  This  phraseology, 
conceived  by  Kamirez  himself  to  fix  his  boundary,  clearly  indicates  the  north- 
ern point  at  which  the  line  should  be  drawn  from  east  to  west  for  the  north- 
ern boundary  of  the  grant.  It  assumes  there  is  a  place  known  as  the  "Palo 
Amarilla. "    It  assumes  there  is  a  road  from  the  Placer  to  that  point,  and 
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makes  the  place  where  the  road  reaches  the  Palo  Amarilla  a  boundary  point. 
Fifteen  years  later,  when  Hainirez  files  his  petition  before  Surveyor  General 
Pelham  for  confirmation,  he  does  not  copy  this  phraseology,  but  expresses  it 
in  different  words;  showing,  additionally,  that  he  was  then  cautious  about 
the  description.  In  that  petition  he  expresses  it:  "Bounded  on  the  north  by 
the  Placer  road  that  goes  down  to  the  yellow  timber. "  Miller  in  liis  expedi- 
tion, by  the  afiidavits  he  took,  definitely  proved  that  there  was  a  point  down 
the  Palo  Amarilla  road  where  there  was  a  direct  turn  to  the  west,  and  that  it 
constituted  the  northern  line  of  the  grant,  which  could  be  definitely  fixed  by 
a  line  drawn  through  that  point.  Griffin  knew  that,  but  discarded  it  in  the 
survey,  can-ying  the  line  further  north,  to  include  the  town.  This  point, 
when  the  road  branches  to  go  west,  and  from  which  point  the  road  going 
down  from  the  Placers  lies  north,  is  from  one  to  two  miles  below  the  town  of 
San  Francisco.  Mr.  GrilBn  fixed  it  at  about  two  and  one-half  miles.  It  must 
be  certain  that  Ramirez  and  Flores  meant  to  fix  some  line  as  a  northern  bound- 
ary. The  boundary  line  would  not  be  a  mile  in  width,  so  it  could  not  be  the 
whole  distance  in  width  from  east  to  west  from  the  Placers  to  the  Palo  Am- 
arilla. Ramirez  says  the  land  he  asks  is  distant  about  a  lengne  from  town, 
which  is  a  little  over  two  miles.  That  would  correspond  to  the  point  fixed 
by  the  evidence  above  set  out,  and  be  about  the  Placer,  where  the  evidence 
on  this  point  was  taken.  There  could  be  no  mistaking  the  northern  bound- 
ary, from  the  evidence  taken  by  Miller  in  the  presence  of  Grifiin,  and  no  ex- 
cuse for  extending  it  nearly  two  miles  to  the  north  of  where  it  should  be,  so 
as  to  include  a  part  of  the  town  of  San  Francisco.  To  do  so  would  be  to  in- 
clude within  the  line,  in  that  direction,  from  one  to  two  miles  not  contem- 
plated in  the  petition  of  Ramirez  for  the  grant,  or  fixed  by  the  deed  of  posses- 
sion ,  or  established  by  the  evidence.  The  circumstances  attending  the  taking 
of  this  evidence  are  discreditable  to  those  directing  it;  and  the  disregard  of  the 
northern  point  in  the  boundary  line  established  by  the  evidence  taken  must 
have  been  a  willful  disregard  by  Surveyor  General  Clark  of  his  official  duty. 
Here  it  is  pertinent  to  inquire,  of  what'  use  was  that  evidence?  Miller  says 
it  was  to  be  used  as  a  basis  of  instructions  by  the  surveyor  general  to  his  dep- 
uty in  making  the  survey.  It  is  strange  that  such  precaution  should  be  taken, 
in  the  absence  of  any  complaint  as  to  boundaries,  and  more  significant  that 
the  land  department  at  Washington,  and  congress,  about  to  act  on  the  ques- 
tion of  confirmation,  should  be  kept  in  ignorance  on  a  matter  of  such  vital 
importance;  especially  so,  in  view  of  the  fact  that,  while  confirmed  to  Rami- 
rez, it  was  owned  in  fact  by  Cooley  &  Co.,  and  contemporaneous  with  which 
change  in  ownership  came  the  claim  for  a  disregard  of  the  grant  description. 
Three  days  after  this  evidence  was  taken,  Serafin  Ramirez  conveyed  the  grant 
in  formal  terms  to  Cooley,  Kitchen  &  Co.,  and,  in  20  days  after  the  grant  was 
confirmed,  the  evidence  in  the  record  proves  that  this  conveyance  was  formu- 
lated, while  the  parties  were  on  the  trip. 

For  the  first  time  in  the  history  of  the  grant  for  20  yeara  a  new  descrip- 
tion was  used  to  designate  its  boundaries.  The  transformation  worked  during 
the  30  days'  extension  for  payment  by  the  new  company  to  Ramirez,  and  by 
the  trip  under  the  management  and  auspices  of  Cooley,  Kitchen  &  Co.  of  May 
10,  1866,  can  be  best  seen  by  placing  the  two  descriptions  in  contrj^t  with 
each  other.  The  description  asked  for  by  Ramirez  in  his  petition  for  the  grant, 
contained,  also,  in  the  grant,  in  Ramirez's  petition  before  Pelham  for  confirma- 
tion, re/erred  to  in  the  proceeding  to  identify  the  actual  possession  of  Ram- 
irez with  the  lines  of  boundary,  contained  in  his  written  agreement  of  sale  to 
Cooley,  Kitchen  &  Co.,  reads,  with  only  slight  variations  in  phraseology:  "On 
the  north,  the  road  of  the  Palo  Amarilla;  on  the  south,  the  northern  boundary 
of  the  Rancho  San  Pedro;  on  the  east,  the  spring  of  the  Canon  del  Agua;  on 
the  west,  the  highest  summit  of  the  little  mountain  of  El  Tuerto,  adjoining 
the  boundary  of  the  mine  known  as  inherited  property."    As  a  further  de- 
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scription  of  the  tract,  Ramirez  savs,  in  his  petition  in  1844,  asking  for  the 
grant:  "I  ask  for  a  tract  of  vacant  land  near  [not  to]  the  Placer  of  San  Fran- 
cisco, and  distant  from  that  town  about  one  league,  more  or  less.  The  land 
I  ask  is  vacanty  and  without  owner,  and  1  solicit  because  I  have  no  possession 
or  property  by  which  to  support  myself  or  family."  The  land  is  further  iden- 
tified by  Eamirez  in  his  petition  before  Peiham  for  confirmation,  in  1860,  in 
these  words:  "The  quantity  is  five  thousand  varas  square."  Consider  all 
these  points  of  identity  and  description,  promulgated  by  Hamirez  himself,  with 
the  utmost  familiarity  as  to  location,  mountains,  and  points.  It  was  "vacant 
land;"  not  land  on  part  of  which  was  a  town  of  several  thousand  people.  It 
was  ''near  to,*'  not  directly  adjoining,  nor  yet  embracing  within  its  limits, 
the  town  of  San  Francisco.  It  was  a  tract  with  a  defined  northern,  southern, 
eastern,  and  western  line,  with  the  points  of  the  compass,  and  not  with  north- 
eastern and  north  western  boundaries.  It  was  about  5,000  varas  square,  nearly 
square  in  form,  and  not  a  tract  triangular  in  shape.  It  made  the  "road  lead- 
ing down  from  the  Placer  to  the  yellow  timber"  a  point  north  of  the  northern 
boundary  line,  and  did  not  extend  north  along  that  road  two  miles,  and  include 
the  road  within  its  extension  lines,  as  the  survey  does.  Contrast  all  these 
descriptive  points,  formulated  for  the  very  purpose  of  Identification  by  Eam- 
irez, with  the  description  carried  into  the  deed  of  Cooley,  Kitchen  &  Co.,  con- 
cocted on  the  ground,  when  they  were  out  there,  as  Miller  says,  "paying  for 
transportation,  the  witnesses,  the  notary,  and  the  bills;"  which  description  was 
for  the  first  time  exhibited  in  the  deed  to  Cooley,  Kitchen  &  Co.  from  Ramirez. 
It  was  adopted  by  the  deputy-surveyor,  imposed  on  the  commissioner  of  the  land 
department  hj  ex  parte  attidavits,  inspired  by  the  grant-owners.  It  is  this 
new  description,  so  conceived  and  procured,  operating,  as  it  does,  to  take  from 
the  government  valuable  property  which,  by  mistake  of  facts,  was  carried  into 
the  patent,  which  this  case  seeks  to  vacate,  remitting  the  grant-owners  to  the 
lands  described  in  the  act  of  confirmation.  It  reverses  every  line  and  call  as 
written  down  in  the  act  of  confirmation.  Contrast  this  survey  with  the  calls 
of  the  grant,  to  see  how  completely  it  ignores  the  grant  as  made  out  and  con- 
firmed. Mark  the  words  of  the  new  description,  thus  brought  into  existence: 
"On  the  north  and  north-west,  by  the  road  commencing  at  the  Placer  of  San 
Francisco,  and  leading,  to  the  Palo  Amarilla;  on  the  south,  by  the  spring  of 
the  Canon  del  Agua;  on  the  east,  by  the  summit  of  the  Tuerto  mountain;  on 
the  west,  by  the  Palo  Amarilla."  What  a  transformation  was  thus  brought 
by  the  extraofiicial  expedition  under  Cooley,  Kitchen  &  Co.  during  the  period 
of  suspension  in  payment.  The  northern  boundary  was  no  longer  to  the  south 
of  the  road,  "leading  down  from  the  Placer  to  the  yellow  limber,"  so  that  the 
road  lay  north  of  the  grant;  but  the  northern  boundary  was  obliterated,  and 
in  place  thereof  a  north-western  boundary  was  substituted,  including  a  strip 
of  land  from  one  to  two  miles  wide,  and  running  eaat  and  west,  north  of  the 
spot  which  the  witnesses  examined  by  Miller  fixed  as  the  Palo  Amarilla,  and 
including,  also,  the  whole  of  that  strip  of  land  to  the  east  of  the  Palo  Amarilla 
road, — over  a  mile  in  width;  in  itself  a  large  and  valuable  possession  instead 
of  a  northern  boun^lary  line,  running  east  and  west  down  through  the  defined 
point,  with  the  road  to  its  north,  and  the  town  of  San  Francisco  "distant" 
therefrom;  there. was  in  its  place  a  single  point  furthest  to  the  north,  with 
lines  diverging  therefrom,  not  directly  east  and  west,  but  nearly  south-east 
and  south-west,  as  boundaries.  The  point  as  defined  by  the  new  description 
was  not  "near  to,"  or  "distant  about  one  league  from,  the  Placer  of  San  Fran- 
cisco;" but  it  was  right  there,  including  the  town.  The  south  line  was  not 
"the  northern  boundary  of  the  Rancho  San  Pedro,"  but  the  Canon  del  Agua 
spring.  That  spring  ceased  to  mark  the  eastern  line  of  the  grant,  and,  in- 
stead, the  grant  had  no  eastern  line  at  all,  but  only  a  point  some  two  miles 
.  distant  from  the  spring  as  a  mark  of  the  extreme  eastern  limit.  The  grant 
ceased  to  be  in  form  about  "five  thousand  varas  square,"  as  Ramirez  had  de- 
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scribed  it  to  Pelham  after  15  years'  occupancy,  but  in  the  form,  nearly,  of  a 
triangle.  In  a  word,  there  was  a  complete  obliteration  of  boundary  lines,  an 
entire  disregard  of  prominent  landmarks,  points,  and  directions  which  for  20 
years  had  been  carried  into  the  written  description  of  the  grant  boundaries, 
and  which  had  in  actual  possession  so  marked  the  ground  out  on  the  earth's 
surface  by  visible  and  prominent  points  and  objects  as  to  make  it  capable  of 
identification  within  such  monuments  by  proof  before  Surveyor  Greneral  Pel- 
ham.  This  court  is  asked  to  believe  that  such  a  disregard  of  landmarks  act- 
ually marked  on  the  ground,  such  a  change  in  directions,  as  literally  to  turn 
over  the  tract  from  the  west  of  a  named  line  to  the  east  of  it,  and  convert  a 
parallelogram  in  form  to  a  triangular  tract,  was  demanded  for  tlie  vindication 
of  truth,  honesty,  and  justice,  or,  at  least,  that  such  a  transformation  was  but 
an  error  of  judgment.  We  find  it  impossible,  under  the  evidence  in  the  record, 
to  reach  such  a  conclusion.  Many  facts  have  been  stated  and  reasons  given 
which  influence  our  minds  to  the  contrary  opinion,  and  others  will  be  given. 
The  mere  statement  that  the  survey  makes  a  change  in  points,  lines,  and  lo- 
cation as  that  before  shown  carries' with  it  the  probability  that  such  a  survey 
is  grossly  wrong.  It  is  no  wonder  that  Mr.  Burdett,  the  commissioner  of  the 
general  land-oflSce  in  1874,  was  compelled,  by  what  appeared  on  the  face  of 
the  survey,  to  disapprove  it  as  being  prima  facie  wrong.  The  commissioner 
of  the  general  land-office  suspended  the  survey,  and  returned  it  to  the  surveyor 
general  of  New  Mexico  for  further  investigation.  His  communication  was 
as  follows: 

"Exhibit  K. 
*^DepaHvtent  of  the  Interior.    General  Land-Qfflce. 

"Washington,  D.  C,  September  23, 1874. 
** James  K.  Proudflt,  Esq.,  United  States  Surveyor  General,  Santa  Fe, 
New  Jfecwco— Sir:  I  return  herewith  a  plat  approved  October  16,  1866,  of 
the  survey,  containing  3,501  21-100  acres  of  the  private  land  claim,  in  the 
territory  of  New  Mexico,  called  *  Canon  del  Agua,'  confirmed  to  Jose  S.  Ra- 
mirez as  No.  70,  by  the  act  of  June  12,  1866,  (14  Stats,  p.  588.)  The  boun- 
daries of  this  grant,  as  described  in  the  original  title  papers,  (ex  doc.  No.  28, 36 
Cong.  2d  Sess.  House  of  Rep.  page  32,)  are  as  follows:  The  Mand  known  as 
the  "Canon  del  Agua,"  in  the  Placer  of  San  Francisco,  bounded  on  the  north 
by  the  road  leading  from  the  Palo  Amarilla;  on  the  south,  by  the  northern 
boundary  of  the  grant  of  San  Pedro;  on  the  east,  by  the  spring  of  the  Canon 
del  Agua;  and  on  the  west,  by  the  highest  summit  of  the  little  mountain  of 
Tuerto,  adjoining  the  boundary  of  the  mine  known  as  inherited  property.' 
The  only  evidence  on  file  in  this  office  as  to  the  location  of  those  boundaries 
on  the  earth's  surface  is  found  on  the  plats  of  survey  of  the  Canon  del  Agua 
and  San  Pedro  grants,  and,  as  thus  indicated,  the  present  survey  of  the 
Rancho  Canon  del  Agua  in  no  manner  conforms  to  the  calls  for  such  boun« 
daries  contained  in  the  original  title  papers,  except  as  to  the  northern  boun- 
dary, or  M'oad  leading  from  the  Palo  Amarilla;'  and  with  respect  to  that 
boundary  it  is  not  clear  that  the  Canon  del  Agua  extended  further  north  than 
the  southern  boundary  of  the  tract  claimed  to  be  within  th«  limits  of  the  Ortiz 
Mine  grant.  The  CJanon  del  Agua,  as  surveyed,  extends  between  two  and 
three  miles  south  of  the  northern  boundary  of  the  San  Pedro  grant  as  sur- 
veyed; whereas  the  said  northern  boundary  of  the  San  Pedro  grant  is  the 
southern  boundary  of  the  Canon  del  Agua,  according  to  the  original  title  pa- 
pers in  the  case  last  named.  The  spring  of  the  Canon  del  Agua,  in  the  sur- 
vey of  the  ranch  of  that  name,  is  also  south  of  the  northern  boundary  of  San 
Pedro  as  surveyed,  and  a  western  boundary  of  the  Rancho  Canon  del  Agua; 
whereas,  according  to  the  title  papers  of  the  last-named  rancho^  that  spring  is 
the  eastern  boundary  of  the  Canon  del  Agua.  The  highest  point  of  the  little 
mountain  of  Tuerto,  as  shown  on  the  plat  of  Canon  del  Agua,  is  east  of  the 
spring  of  the  Canon  del  Augua,and  the  eastern  boundary  of  the  claim;  when* 
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according  to  the  original  title  paperd,  it  should  be  west  of  the  said  spring,  and 
the  western  boundary  of  said  rancho.  In  view  of  these  manifest  differences 
between  the  calls  for  boundaries  contained  in  the  original  title  papers  in  this 
case,  and  their  location  by  United  States  Deputy-Surveyor  Griffin,  I  do  not 
deem  it  advisable  to  take  further  action  upon  tiie  survey  until  the  parties  in 
interest  shall  have  had  an  opportunity  to  show  by  testimony  the  exact  loca- 
tion of  said  boundaries,  and  such  other  facts  relative  to  the  extent  of  the  place 
known  as  *  Canon  del  Agua'  as  will  enable  this  office  either  to  approve  the 
survey  of  that  rancho  as  now  made,  or  to  locate  it  in  such  a  manner  as  to  do 
justice  to  the  claimants  and  the  United  States.  You  will  therefore  notify  the 
claimants  that  in  its  present  condition,  and  with  the  evidence  now  before  this 
ofhce,  this  office  cannot  approve  the  before-mentioned  survey  of  Canon  del 
Agua  rancho.  If,  however,  the  claimants,  or  any  other  interested  party,  will 
deposit  with  you  sufficient  money  to  pay  the  expenses  of  an  investigation  as  to 
such  boundaries,  you  are  hereby  authorized  to  publish  for  four  weeks,  in  some 
newspaper  of  general  circulation  near  the  vicinity  of  the  land,  a  notice  calling 
upon  all  parties  in  interest  to  produce,  within  sixty  days  from  the  expiration 
of  said  publication,  such  exhibits,  or  testimony  relative  to  said  boundaries,  as 
they  may  desire  to  submit.  In  the  event  of  such  deposit  of  money,  you  will 
transmit  to  this  office  all  exhibits  and  testimony  received  in  response  to  such 
notice,  and  also  your  report  thereon. 

"Respectfully,  S.  S.  Burdett,  Commissioner." 

Here,  in  1874,  was  the  result, — a  suspended  survey. 

Before  considering  further  the  proceeding  after  this  order  of  suspension  by 
Commissioner  Burdett,  it  may  be  well  to  retrace,  and  consider  what  was  done 
after  Miller  returned  from  his  expedition.  The  next  step  was  an  order  from 
Surveyor  Greneral  Clark  to  Griffin  to  make  the  survey.  It  is  pertinent  to  in- 
quire why  Mr.  Griffin  of  all  others  was  selected  for  that  work?  Surveyor 
General  Clark  must  have  known  that  Griffin  was  one  of  the  Cooley-Kitchen 
expedition.  Griffin  had  gone  out  with  them,  had  been  selected  and  paid  by 
them,  and  was  necessarily  op  intimate  terms  with  tliem.  He  had  sworn  the 
parties  to  the  affidavits  taken  by  Miller.  He  was  with  the  latter  at  the  point 
selected  by  him  as  tlie  Tuerto  mountain  and  the  Ramirez  mine.  He  neces- 
sarily heard  all  the  talk  on  that  trip  respecting  these  points,  and,  in  the  nat- 
ure of  things,  was  impressed  by  it.  Why  did  Clark  send  out  a  man  whose 
mind  was  thus  impressed, — who  was  a  member  of  the  expedition  which  had 
gone  to  the  land  for  the  very  purpose  of  identifying  the  landmarks?  Clark 
knew  the  state  of  Griffin's  mind,  when  he  sent  him,  respecting  these  monu- 
ments. It  is  presuming  too  much  in  favor  of  Clark's  ignorance  to  believe 
that  he  knew  Griffin  was  a  member  of  that  expedition,  and  yet  to  suppose 
Griffin's  mind  was  not  settled  as  to  the  location  of  the  Ramirez  mine.  Under 
such  circumstances,  it  must  be  apparent  that  Clark,  when  he  sUirted  Griffin 
from  Santa  Fe  to  make  tha  survey,  kn^w  that  Griffin  and  Miller  and  Cooley, 
Carey  &  Co.  all  were  of  one  mind  as  to  the  location  of  Tuerto  mountain  and 
the  Ramirez  mine.  Consider  the  situation  at  that  moment  of  time.  The  gov- 
ernment was  interested  in  placing  that  east  line  where  the  Ramirez  grant  de- 
scribed L  t  to  be, — at  the  spring, — and  not  two  miles  east  of  it,  so  as  to  save  to 
the  public  a  large  and  valuable  tract  of  mineral  land,  if  it  could  honestly  and 
fairly  be  done.  The  grant  claimants  were,  on  the  other  hand,  interested  in 
carrying  the  line  east  of  the  spring  to  include  the  mineral.  The  stake  at  issue 
in  the  survey  was  not  less  than  a  hundred  thousand  dollars.  What  would  an 
honest  surveyor  general  do  under  such  circumstances?  Would  ho  throw  his 
deputy-surveyor  into  the  company,  and,  under  the  influence  of  the  adverse 
party,  send  him  out  with  them  to  look  on  while  the  very  point  in  dispute  (as- 
suming, for  the  argument,  that  it  was  an  honest  difference)  was  being  dis- 
cussed, investigated,  determined,  and  reported  upon  adversely  to  the  govern- 
ment; and  then,  after  all  that  was  accomplished,  select  him,  as  a  disinterested 
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surveyor,  whose  mind  was  open  to  a  consideration  of  the  point,  to  stand  fairly 
and  evenly  between  the  government  and  the  claimants?  Or  would  he  say 
"No.  Mr.  Griffin  must  already  have  a  fixed  opinion  on  this  question,  and  a 
surveyor  shall  run  the  lines  who  has  not  prejudged  the  controversy?"  Who, 
under  the  evidence  in  contemplation,  can  follow  Mr.  Griffin  from  Santa  Fe  to 
the  grant  with  Cooley,  Carey  &  Co.,  taking  the  point  he  then  did,  and  say  that 
he  was  in  a  frame  of  mind,  however  honest,  to  stand  impartially  as  to  the 
question  then  at  issue?  Not  satisfied  with  placing  Griffin  in  advance,  where 
he  would  naturally  become  impressed  against  the  government  on  the  point  he 
was  to  determine,  the  surveyor  general  tied  his  hands  with  instructions.  Why 
.  did  not  the  surveyor  general  send  out  a  deputy-surveyor  whose  mind  was  not 
fixed  against  the  government,  and  give  him  the  grant  description,  and  tell  him 
to  make  the  survey,  and  find  the  calls,  and  report  the  result?  Instead  of  giv- 
ing an  unbiased  surveyor  an  opportunity  to  go  to  the  locality,  and  exercise  an 
independent  judgment,  he  selected  Griffin,  who  must  have  prejudged  the 
point,  and,  by  his  instructions,  tied  his  hands,  and  fixed  the  initial  point  of 
the  survey.  Clark  says:  "It  is  represented  to  me  that  the  landmarks  named 
in  the  Canon  del  Agua  grant  do  not  correspond  in  direction  or  position  with 
the  corners  or  distances."  Griffin  knew  that,  because  he  was  out  there  with 
Miller,  gathering  material  upon  which  to  base  such  representation.  Griffin 
is  specitically  instructed  to  take  two  places  in  the  Palo  Amarilla  road  as  points 
in  the  survey;  thus  making  the  northern  point  in  the  line  to  Include  San 
Francisco.  We  believe  this  instruction  to  be  utterly  indefensible.  It  pre- 
sumes against  the  government,  and  in  favor  of  the  grantees.  Clark's  action 
in  sending  Miller  out  to  the  grant,  and  in  selecting  Griffin,  with  his  presu- 
mably formed  opinion,  was  also  in  favor  of  the  grantees.  So,  also,  his  confirm- 
ation of  the  survey.  The  acts  of  Clark  respecting  this  grant  are  uniformly 
adverse  to  the  government;  so  much  so  as  to  create  a  belief  of  his  insincerity. 
Griffin  took,  as  deputy-surveyor,  some  evidence  as  to  the  locality  of  the 
mine.  On  that  point  his  first  witness  is  Francisco  Aranda.  He  does  not  tes- 
tify that  the  El  Tuerto  mountains  do  not  extend  south-west  of  the  San  Fran- 
cisco. He  was  asked:  "  What  is  the  name  of  the  little  hills  or  mountains  on 
the  western  end  of  the  Sierretta  del  Tuerto?  Answer.  It  is  a  part  of  the 
Sierretta  del  Tuerto. "  He  does  not  say.  however,  where  this  lies,  but  does 
say  they  lie  to  the  east  of  the  town ;  but  he  is  not  directed  to  another  range 
west  of  the  town.  Jose  Martin  was  the  next  witness  before  Griffin.  He 
swears,  in  a  general  way,  that  the  Sierretta  del  Tuerto  is  south  and  east  of 
San  Francisco.  His  attention  was  not  pressed  on  the  point  whether  the 
mountain  did  not  also  extend  south-west  of  the  town,  and  he  was  not  asked 
whether  the  mine  was  east  or  west  of  the  town  or  spring.  Jose  Guerro  is  the 
next  witness.  His  evidence  is  not  very  full.  He  swears  the  Ramirez  mine 
is  in  the  Sierretta  del  Tuerto.  but  does  not  say  where  that  is, — whether  east 
of  spring  or  town.  Juan  Ortega  is  the  next  witness.  He  does  say  the  moun- 
tains are  east  of  the  town.  He  is  not  asked  if  they  do  not  also  lie  south-west 
thereof,  or  if  there  are  not  other  mountains  lying  south-west  of  the  town  by 
that  name.  Tecundo  Chaves  locates  the  Sierretta  del  Tuerto  as  commencing 
west  and  south-west  of  the  San  Francisco,  and  extending  east.  He  says  the 
mine  is  in  these  mountains,  but  does  not  say  whether  east  or  west  of  either 
the  spring  or  town.  Guilermo  Roival  swears  that  the  Tuerto  begins  south- 
west of  the  town,  and  extends  to  the  east;  that  the  mine  is  in  the  mountain, 
— but  does  not  otherwise  locate  it.  Aban  Nieto  swears  to  the  same  effect. 
Ramirez  is  also  sworn,  and  says:  "The  Sierretta  del  Tuerto  commences  at  the 
Plaza  del  Tuerto  on  the  toest,  and  runs  to  the  east  one  and  a  half  leagues, 
more  or  less."  That  is  all  the  evidence  on  this  point  taken  by  Griffin.  If  it 
would  not  unduly  extend  this  opinion,  it  would  be  of  interest  to  get  out  every 
line  of  evidence  taken  by  Griffin .  A  close  scrutiny  of  it  will  demonstrate  that 
it  is  wholly  insufficient  to  overthow  the  calls  of  the  grant.    And  It  is  astonish 
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ing  that  it  ever  should  have  been  regarded  as  sufficient  to  set  aside  a  clear 
description.  Jose  Martin,  vrhose  evidence  was  taken  by  Miller,  has  some 
point  to  it,  and,  coupled  with  Miller^s  report,  tends  to  fix  the  mine  east  ot 
the  spring;  but  there  was  no  cross-examination  of  the  witness,  and  his  atten- 
tion was  not  in  the  slightest  called  to  any  fact  which  might  modify  his  evi* 
deuce  so  far  as  the  same  is  adverse  to  the  complainant.  It  is  remarkable  that 
not  a  single  one  of  these  witnesses  was  asked  whether  or  not  there  was  an 
ancient  mine  west  of  the  spring,  and  near  the  Palo  Amarilla  road.  It  was 
the  duty  of  Griffin  to  survey  to  the  call,  if  he  fairly  could.  It  was  his  duty 
to  ascertain  if  there  was  not  a  small  mountain  to  the  west  of  the  spring,  gen- 
erally known,  or  known  to  many,  as  the  "Little  Tuerto;"  and  if  there  was 
not  at  that  point  an  old  mine  which  would  answer  the  call;  and  yet  not  a 
question  is  asked  on  those  points.  Special  Surveyor  Treadwell,  sent  out  to 
make  an  examination  by  the  commissioner  of  the  land-office,  McFarland,  did 
make  such  examination,  and  in  his  evidence  says:  "After  personal  examina- 
tion, and  carefully  considering  all  the  testimony  taken,  I  have  concluded  that 
the  little  mountains  south-west  of  the  town  of  San  Francisco  are  the  Little 
Tuerto  range,  and  the  highest  peak  is  the  little  mountain  of  El  Tuerto."  If 
diligent  inquiry  had  been  made  by  Griffin  or  Miller,  they  might  have  ob- 
tained the  same,  and  even  more,  information  on  that  point. 

Analyze  the  evidence  taken  by  Mr.  Griffin.  The  witnesses  are  named  as 
follows:  Francisco  Aranda,  Jose  Martin,  Jose  Guerrero,  Juan  Ortega,  Te- 
cundo  Chaves,  Guillermo  Roival.  Aban  Nieto,  Jose  Serafin  Ramirez, — eight 
in  number.  Of  these  eight  witnesses,  Aranda,  Martin,  possibly  Guerrero  and 
Ortega, — four  in  all, — in  a  general  way  fix  the  Tuerto  as  east  of  the  Placers. 
Their  evidence  discloses  nothing  like  a  critical  or  careful  examination.  They 
were  not  asked  by  Griffin  as  to  the  mountains  or  mines  south-west  of  the 
town.  The  other  witnesses  sworn  by  Griffin  really  corroborated  the  grant 
calls.  Chaves  swore:  "The  Sierretta  del  Tuerto  commences  on  the  west, 
south  of  and  near  the  Placer  del  Tuerto."  The  word  "nejir"  is  not  very  def- 
inite, and  might  have  been  used  to  mean  a  greater  or  less  distance.  The 
mountain,  at  all  events,  according  to  his  evidence,  began  west  and  south  of 
the  town.  How  far  west  and  how  far  south  he  does  not  state.  Roival  states: 
"The  Sierretta  del  Tuerto  commences  at  the  west,  south  of  and  near  this  town, 
and  extends  east  to  the  plain."  Aban  Nieto  says:  "The  Sierra  del  Tuerto 
commences  west,  and  south  of  and  near  this  place,  and  extends  east. "  Ramirez 
swears:  "The  Sierretta  del  Tuerto  commences  at  the  Plaza  del  Tuerto  on  the 
west,  and  runs  to  the  east."  His  statement  is  not  very  clear.  Whether  he 
meant  the  Tuerto  began  west  of  the  town,  or  east,  is  not  certain.  Three  wit- 
nesses out  of  the  eight  clearly  testified  the  Tuerto  mountain  was  west  and 
south  of  the  town,  and  in  a  direction  to  verify  the  western  call  of  the  grant. 
Four  testify  to  the  contrary,  and  one,  with  large  interest,  was  indefinite.  Not 
a  single  man  was  called  and  examined  as  to  mountains  or  mines  south-west 
of  the  town,  in  the  direction  of  the  Palo  Amarilla,  in  support  of  the  grant 
call.  The  evidence  that  did  come  out  on  that  point  was  not  brought  out  by  a 
direct  reference  to  it.  In  addition,  it  is  evidence  that  Cooley  &  Co.  produced 
the  witnesses  who  were  examined.  Aban  Nieto,  a  witness  called  by  the  de- 
fendant, (folio  2563,)  says:  "Captain  Carey  summoned  witnesses."  This  fact 
may  account  for  the  absence  of  witnesses  to  sustain  the  interest  of  the  gov- 
ernment. Tecundo  Chaves  also  says,  referring  to  his  evidence  before  Griffin: 
"They  took  me  from  Real  de  Dolorez,  together  with  Aban  Nieto  and  Guil- 
lermo Roibal,  in  Mr.  Cooley 's  carriage."  "Cooley  came  in  a  carriage  to  where 
I,  Nieto,  and  Guillermo  worked."  As  further  characterizing  the  transaction, 
the  wife  of  Ramirez  says:  "The  grant  was  sold  to  the  government  company 
from  the  states.  Col.  Carey  was  one  of  them.  We  signed  a  contract  in  writ- 
ing out  there.  May  8,  1866.  Kitchen  was  present,  and  money  at  that  time 
was  delivered  to  us.    A  note  was  given  to  us  for  $1,200  the  same  day, — ^May 
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8th.  The  condition  of  that  note  is  that  it  was  to  be  paid  when  the  grant  was 
surveyed,  and  the  title  made  perfect."  All  this  is  corroborated  by  the  son. 
What  would  be  the  course  of  a  fair  examination?  Witnesses  in  large  num- 
bers would  have  been  called*  and  questions  asked  directing  their  minds  to  the 
point  in  controversy.  They  would  have  been  asked  as  to  the  mountains  to 
the  south-west  of  the  town;  to  the  west  of  the  spring;  as  to  their  height  com- 
pared with  others,  so  as  to  ascertain  if  they  were  mere  hills  or  properly  mount- 
ains; as  to  the  names  they  were  known  by  in  1844  and  1846  and  1860, — all 
important  dates;  as  to  the  mines  north-west  of  the  spring,  their  extent,  who 
had  opened,  and  who  had  worked,  them.  It  was  of  the  utmost  importance 
to  the  public  to  sustain  the  calls  of  the  grant.  Just  enough  evidence  was 
taken  to  make  a  very  weak  excuse  to  disregard  the  call  to  the  west  of  the 
spring.  It  is  to  be  presumed  that  the  deputy-surveyor  reported  all  the  evi- 
dence taken.  Tiie  evidence  reported  is  far  short  of  proof  upon  which  the  calls 
of  the  grant  should  be  rejected,  and  the  value  of  the  grant  increased,  and  the 
complainant  to  that  extent  wronged.  The  direction  of  Clark  to  Miller,  under 
the  circumstances,  and  at  the  time  made,  to  go  to  the  land  to  take  proofs;  the 
manner  in  which  he  executed  that  direction;  the  influences  by  which  he  sur- 
rounded Griffin,  to  impress  him  as  to  the  incompatibility  of  the  landmarks 
with  the  calls;  the  fact  that,  after  he  had  so  impressed  him,  he  selected  him 
as  the  deputy  to  make  the  survey  in  the  field;  the  very  slight  proof  taken  by 
Griffin  as  to  the  western  call,  its  prompt  approval  by  Clark;  and  the  failure, 
in  all  that  time,  of  these  officials,  to  do  any  act  tending  to  support  the  grant 
calls, — as  it  was  clearly  the  right  of  the  government  to  expect  of  them, — are 
badges  of  fraud,  and  full  of  significance,  which  is  greatly  strengthened  by  the 
fact  that  the  identity  of  the  grant  as  described  by  iiamirt^z  in  his  title  papers 
Is  totally  destroyed  by  the  survey. 

Mr.  Burdett,  the  commissioner  of  the  general  land-office,  suspended  this 
survey,  and  returned  it  back  for  proof,  September  23,  1874.  He  gave  his  ob- 
jections to  the  surveyor  general,  and  made  an  order  that  would  impress  every 
honest  man  as  just  and  fair;  which  is  elsewhere  in  this  opinion  set  out.  It 
was  for  the  publication  of  notice  tljat  evidence  on  the  point  might  be  taken. 
Why  it  was  not  given  it  is  not  difficult  to  understand.  It  provided  for  public 
notice  in  the  newspapers  near  the  land.  The  effect  of  such  a  publication 
would^have  been  to  open  the  door  for  public  examination  of  witnesses,  in  the 
presence  of  all  who  chose  to  hear.  Persons  having  interests  would  have  ap- 
peared. Examination  and  cross-examination  would  have  resulted.  If  the 
grant  claimants  had  accepted  this  order,  it  would  have  been  the  highest  evi- 
dence of  good  faith.  It  would  liave  shown  they  did  not  shrink  from  a  public 
inquiry  as  to  the  location  of  their  claim.  How  was  this  most  righteous  re- 
quirement by  the  commissioner  of  the  land-office  met?  Was  it  in  a  fair  spirit, 
by  publication  to  the  world  that  there  was  a  dispute  as  to  the  location  of  the 
Canon  del  Agua  grant?  Was  the  public  informed  that  Cooley,  Kitchen  & 
Co.  denied  the  correctness  of  the  grant  description,  and  were  proceeding  to 
take  in  the  Big  copper  mine,  and  the  valuable  mineral  grounds  adjoining  it; 
thereby  depriving  the  government  of  the  lands,  and  depriving  miners  of  the 
opportunity  of  acquiring  interests  in  such  minerals?  No;  to  the  contrary, 
the  evidence  was  taken  by  Miller,  and  Griffin  was  imposed  upon  the  commis- 
sioner of  the  general  land-office  to  induce  him  to  approve  the  survey.  The 
opposition  of  the  Ortiz  mine  claimants,  who  insisted  the  survey  included 
some  of  their  grant,  was  also  procured  to  be  withdrawn.  It  appears  that 
Mr.  Elkins  had  an  interest  in  the  Ortiz  mine,  and  that  his  wife  was  a  stock- 
holder in  the  San  Pedro  Company,  so  it  would  not  be  difficult  to  arrange  for 
a  withdrawal  of  opposition  by  the  Ortiz  mine  owners;  and  so  by  the  with- 
drawal of  opposition,  by  concealments,  and  ex  parte  affidavits,  the  action  of 
the  commissioner  was  procured.  The  instruction  of  Burdett  contemplated 
notice,  and  a  public  examination  of  witnesses  as  to  the  location  of  the  Little 
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Toerto  and  the  mine.  The  evidence  foisted  upon  the  commissioner  as  a  sub- 
stitute for  evidence  of  that  character  was  ex  partem  taken  in  private,  without 
notice  of  cross-examination.  If  the  commissioner  of  the  general  land-office 
had  known  ho^  Mil)er  was  surrounded  on  his  trip  to  San  Francisco,  and  of 
the  fact  that  Griffin  had  been  led  to  prejudge  the  point  of  inquiry  in  the  case 
before  he  started  on  the  survey,  and  that  he  was  not  permitted  to  make  a  sur- 
vey upon  his  own  judgment,  fixing  his  own  initial  point,  but  was  limited  in 
his  power,  and  not  permitted  to  act  for  himself,  and  that  the  evidence  thus 
placed  before  him  was  all  private  and  ex  parte,  he  would  have  rejected  it  as 
outside  the  record,  and  have  enforced  his  order  for  a  public  notice,  and  evi- 
dence taken  under  it.  The  additional  testimony  on  this  occasion  sent  for- 
ward is  of  a  class  with  all  the  rest.  It  related,  however,  to  the  San  Pedro 
grant;  but  it  shows  that  the  same  hand  which  directed  Miller  was  yet  visible. 
Evidence  not  on  file  was  needed  as  to  San  Pedro.  Instead  of  depositing 
money,  and  making  open  publication  as  to  that  grant,  what  was  done?  Let 
the  surveyor  general  himself  speak.  He  says:  "Having  no  means  of  deter- 
mining from  the  records  the  positions  of  the  natural  objects  called  for  as  a 
boundary  on  the  south  side  of  the  addition  to  San  Pedro,  I  mentioned  the  mat- 
ter to  the  gentleman  acting  here  as  agent  of  the  owners  of  the  claim;  and  he 
thereupon  brought  before  me,  and  I  examined  under  oath,  witnesses  to  estab- 
lish the  localities."  It  is  a  singular  fact  that  the  name  of  the  "gentleman 
acting  as  agent"  for  the  grant  claimants  is  not  given.  Who  was  he?  It  is 
very  rare  indeed,  in  a  law  suit,  that  one  party  goes  to  his  adversary  to  pro- 
duce witnesses  against  himself.  The  '* gentleman  acting  as  agent  for  the 
grant" — very  smooth  words — was  not  the  disinterested  pei-son  that  a  faithful 
officer  would  usually  select  to  privately  look  up  the  witnesses,  and  present 
them  for  examination,  to  make  out  a  case  as  to  a  boundary  against  the  grant, 
The  "gentleman  acting  as  agent  for  the  grant"  would  very  naturally  produce 
witnesses  favorable  to  its  claim ;  and  would  not  very  probably  produce  those, 
and  pay  them  out  of  his  own  pocket,  who  would  give  evidence  to  cause  the 
rejection  of  the  grant  claim,  or  to  fix  a  monument  different  from  the  one  de- 
sired by  the  grant  agent. 

Here  was  a  survey  suspended  by  the  commissioner  of  the  general  land-office. 
He  was  not  satisfied  it  was  correct.  There  was  a  reversal  of  the  calls.  He 
asked  for  public  notice,  and  open  proofs  as  to  monuments.  These  proofs 
would  cause  a  rejection  or  affirmation  of  the  survey.  The  surveyor  general 
of  New  Mexico  knew  that  this  proof  was  asked  for.  Who  would  he  go  to 
naturally,  impulsively,  if  honest,  for  proof  to  sustain  the  contention  of  the 
land-office?  Would  he  go  to  those  interested  in  defeating  that  contention? 
Would  he  seek  out  those  interested  against  the  claim  of  the  department?  Did 
any  litigant  or  claimant  in  any  department  ever  before  do  so  absurd  a  thing? 
And  yet  that  is  just  what  was  done  in  this  case.  It  was  not  disinterested 
men — witnesses  beyond  influences— that  were  brought  before  the  surveyor 
general,  but  the  gentleman  who  was  "agent  for  the  claimants"  was  gener- 
ously requested  to  bring  in  evidence  to  support  his  claim.  That  evidence  was 
taken,  and  sent  on  to  the  department.  The  evidence  thus  produced  was  every 
line  that  found  its  way  to  Washington.  Prom  the  beginning,  when  Cooley, 
Carey,  et  aL  began  to  manipulate  Serafin  Ramirez,  to  the  last  act  in  confirma- 
tion of  the  survey,  it  was  the  mind  of  the  claimants  which  conceived,  and 
their  hand  which  executed.  The  evidence  proves  conclusively  that  Clark  and 
Miller  were  subservient  to  the  wish  of  the  claimants.  There  is  not  a  single 
act  shown  by  Clark  or  Miller  in  support  of  the  boundaries  of  the  grant,  as 
contained  in  its  written  description.  There  is  not  a  word  by  them  spoken  to 
maintain,  or  try  to  do  so,  the  grant  calls.  From  the  day  Pelham,  (acting,  as 
we  believe,  in  good  faith,  upon  proof,  and  in  the  right,)  recommended  the  ap- 
proval of  the  grant  by  the  description  in  the  grant  deed,  to  the  date  of  Bur-  ' 
dett^s  suspension  of  the  survey,  in  all  that  pertained  to  the  interest  of  the^ 
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government  in  that  grant  it  was  practically  without  a  representative.  We 
believe  if  Burdett,  when  he  affii*nied  the  survey,  had  been  in  possession  of  the 
facts  shown  in  the  record  in  this  case,  he  would  certainly,  an^l  without  hesi- 
tation, have  rejected  it,  and  the  claimants  would  have  been  limited  to  the 
lands  west  of  the  Canon  del  Agua  spring.  .  It  was  evidence  such  as  this,  taken 
under  the  influence  and  in  the  manner  stated,  which  Clark  sent  to  the  commis- 
sioner of  the  general  land-office  to  induce  him  to  approve  the  survey,  when  that 
officer  called  for  evidence  taken  after  the  publication  of  notice.  The  commis- 
sioner expected  that  the  inhabitants  of  San  Francisco — the  miners  claiming 
properties  to  be  affected;  all  persons  who  might  have  adverse  rights — would 
liave  notice,  and  migiit  be  heard.  Such  an  examination  would  be  fair  and 
honest,  and  commend  confidence;  not  so,  the  ex  parte  affidavits  substituted 
in  its  place.  A  recital  of  the  manner  in  which  this  evidence  was  taken  car- 
ries its  own  condemnation.  Are  the  averments  of  the  bill  of  complaint  not 
fully  proven,  even  at  this  point  in  the  evidence?  Here  are  the  averments  in 
part:  "The  commissioner  of  the  general  land-office  taking  said  false  and 
fraudulent  affidavits,  so  as  aforesaid  forwarded,  as  a  basis  for  his  action  and 
decision,  was  led  into  and  induced,  under  a  mistake  founded  upon  the  false 
survey  of  the  said  Griffin,  and  upon  the  false  and  fabricated  affidavits  returned 
as  before  stated,  to  approve,  and  did  approve,  of  said  false  survey  aa  so  made 
by  said  Griffin."  The  theory  of  this  part  of  the  bill  of  complaint  is  to  the 
effect  that  the  real  facts  were  not  placed  before  the  commissioner,  but,  to 
the  contrary,  that  these  ex  parte  affidavits  taken  by  Miller  and  Griffin  were 
imposed  upon  him  as  the  truth,  and  as  being  honestly  taken  by  the  agents  of 
the  government,  whereas  they  were  taken  by  the  claimants  themselves,  and 
not  by  the  agents  of  the  United  States;  and  the  commissioner  thereby  acted 
under  a  mistake,  and,  by  reason  thereof,  approved  a  survey  wrong  in  fact, 
created  and  induced  by  the  fraudulent  act  of  the  grant  claimants.  We  have 
no  doubt  the  commissioner  would  instantly  have  rejected  the  survey  if  there 
had  been  before  him  the  facts  disclosed  in  this  record.  It  is  apparent  the 
commissioner  was  in  great  doubt  when  he  approved  of  the  survey.  That  is 
evident  from  the  terms  of  approval,  which  are  as  follows,  (page  77,  folio  370:) 

"The  boundaries  of  this  grant  are  represented  on  the  survey  under  consid- 
eration, but,  as  thus  represented,  the  highest  summit  of  the  Little  Tuerto 
mountain  is  the  east  boundary,  instead  of  the  west,  and  the  spring  of  the 
Canon  del  Agua  is  a  west,  instead  of  an  east,  boundary,  as  described  in  the 
record  of  juridical  possession.  The  spring  of  the  Canon  del  Agua  is  also  a 
considerable  distance  at  the  north  boundary  of  San  Pedro  rancJio,  and  Placer 
del  Tuerto  on  the  north  is  included  within  the  claimed  limits  of  the  Ortiz 
mine,  (confirmed,  as  Xo.  43,  by  act  of  March  1, 1841.)  As,  however,  all  the 
natural  objects  described  in  the  record  of  juridical  possession  have  been  found, 
the  present  survey  is  within  these  boundaries;  and  as  claimants  of  the  Ortiz 
mine  aforesaid  have,  by  conveyance  acknowledged  March  16,  1875,  released 
to  the  claimants  of  Canon  del  Agua  all  interest  in  said  mine,  as  claimed, 
which  appear  to  conflict  with  the  survey  of  the  Canon  del  Agua  now  under 
consideration,  I  have  decided  to  approve  said  survey.  You  will  give  notice 
of  the  decision  to  all  parties  in  interest,  including  the  owners  of  the  Ortiz 
mine  aforesaid,  and  allow  sixty  days  from  the  service  of  notice  for  appeal  to 
the  Hon.  secretary  of  the  interior.  If,  at  the  expiration  of  the  said  sixty  days, 
no  appeal  be  taken,  you  will  so  notify  this  office,  and  if  appeal  be  taken  you 
will  also  notify  this  office,  and  transmit  with  your  notification  all  documents 
or  arguments  which  may  be  filed  with  the  parties  named.  Please  acknowl- 
edge the  receipt  of  this  communication.       8.  S.  Burdett,  Commissioner. 

*'Date,  Washington,  D.  C,  March  25,  1875." 

It  is  a  most  significant  fact  that  two  orders  of  the  interior  department, — one 
to  publish  notice  in  Santa  Fe,  and  take  public  proofs  as  to  the  calls  and  mon- 
uments of  the  grant,  and  the  one  above, — both  of  which  would  have  disclosed 


Digitized  by 


Google 


N.  M.]    UNITBD  STATES  V.   SAN  PEDRO  &   CANON  DEL  AQUA  XX>.      865 

to  the  public  in  New  Mexico,  and  especially  to  those  there  interested  adverse 
to  the  grant  claimants,  what  they  were  trying  in  the  dark  to  do,  and  which 
would  have  opened  the  door  to  an  honest  investigation,  were  utterly  disre- 
garded. The  Ortiz  claimants,  as  shown,  were  silenced  by  a  purchase  from 
them  of  a  release,  and  thus  their  opposition  before  the  department  was  quieted. 
Otero  and  the  other  parties  in  interest  on  the  grant,  were  utterly  ignorant  of 
the  proceeding.  To  publish  either  of  the  notices  ordered  by  the  department 
would  arouse  them,  and  so  they  were  not  notified,  but  kept  in  ignorance  while 
the  secret  work  of  overturning  the  grant  boundaries  went  forward.  No  fair- 
minded  man  could  read  this  approval  without  at  once  being  impressed  that 
there  was  doubt  in  the  mind  of  the  commissioner,  requiring  the  purchaser  to 
look  further  into  the  title.  It  is  not  pretended  that  any  notice  was  ever  given 
of  this  decision.  If  notice  had  been  given  to  the  residents  of  San  Francisco, 
or  to  the  miners  upon  the  grounds  east  of  the  spring,  the  light  of  day  would 
have  been  let  in  on  the  scheme  of  these  grant  claimants  to  reverse  the  bound- 
aries of  the  grant.  Suppose  Mariano  S.  Otero — who  himself  claimed  the  Big 
Coppermine,  and  who  had  told  two  of  the  stockholders  in  this  case  before  pur- 
chase tluit  fie  intended  to  sue  for  it — had  been  notified,  or  that  notice  had  been 
given  at  Bernalillo,  San  Francisco,  or  Santa  Fe,  who  can  doubt  that  the  evi- 
dence which  is  in  this  record  would  have  found  its  way  before  the  interior  de- 
partment, causing  a  reversal  of  its  action. 

So  far,  we  have  only  considered  what  occurred  up  to  the  time  of  the  confirm- 
ation of  the  survey.  Let  us  now  consider  whether  the  courses  are  incompat- 
ible with  the  landmarks  named  in  the  deed  by  which  Ramirez  received  his  land, 
and  whether  the  land  does  not  really  lie  west  of  the  spring,  and  could  not  have 
been  placed  there  by  the  survey,  and  at  the  same  time  every  landmark,  mon- 
ument, direction,  and  call  have  been  fully  met.  There  is  no  contention  as  to 
the  existence  or  location  of  the  Canon  del  Agua  spring,  and  that  is  an  impor- 
tant landmark.  The  road  "leading  down  from  the  Placer  to  the  yellow  tim- 
ber'' is  also  well  established.  Jose  Martin,  Juan  Jose  Anaya,  Guadalupe 
Chaves,  (see  Record,  pp.  62  and  53,)  witnesses  sworn  by  Griffin,  locate  this 
road  exactly,  and  fix  the  point  at  the  Palo  Amarilla,  where  it  branches  to  the 
west.  That  spot  leaves  the  road  north  of  it,  is  "about  one  league  distant  from 
the  town,"  as  Ramirez  expressed  it  in  his  petition,  and  a  line  drawn  east  and 
west  there  would  answer  the  call.  If  the  spring  is  taken  as  the  east  point, 
and  a  line  be  drawn  through  north  and  south,  an  eastern  boundary  is  fixed 
according  to  the  description  in  the  grant.  If  a  line  is  drawn  east  and  west 
through  tlie  Palo  Amarillo  road  at  a  point  fixed  by  Jose  Martin  and  others, 
where  that  road  bears  to  the  west,  until  it  intersects  the  line  east,  drawn  north 
and  south  through  the  spring,  the  course  and  landmarks  of  the  grant  de- 
scription are  both  sustained,  and  the  east  and  north  boundary  fixed.  The 
north  boundary  of  the  San  Pedro  grant  constitutes  the  south  boundary  of  the 
Canon  del  Agua.  A  line  drawn  along  the  north  boundary  of  the  San  Pedro 
from  east  to  west  until  it  intersects  the  line  drawn  from  north  to  south  through 
the  spring  makes  the  south  boundary,  and  follows  the  description  in  the  grant. 
If  these  be  taken  as  correct  lines,  then  there  only  reinains  to  find  the  west 
line.  The  deed  of  possession  given  by  Santiago  Flores  to  Ramirez  describes 
the  west  line  in  this  way:  "On  the  west,  the  highest  summit  of  the  little 
mountain  of  El  Tuerto,  adjoining  the  boundary  of  the  mine  known  as  in- 
herited property."  Ramirez  also  describes  the  land  he  asks  as  "distant  about 
one  league,  more  or  less,  from  the  Placer  del  Tuerto."  In  his  petition  to  Pel- 
ham  for  confirmation,  Ramirez  describes  the  tract  as  "five  thousand  varas 
square;"  In  seeking  a  landmark,  we  should  look  west  of  the  spring,  rather 
than  east,  because  the  title  paper  says  it  is  west.  We  should  seek  to  bound  a 
iract  of  land  that  would  be  about  a  league  distant  from  San  Francisco,  rather 
than  a  tract  surrounding  and  including  that  town;  a  tract  with  a  north,  south. 
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east,  and  west  boundary,  containing  5»000  varas,  and  square,  or  nearly  so,  in 
form, — for  the  plain  reason  that  these  are  all  named  as  prominent  calls  in  the 
title  paper,  and  they  should  be  answered,  if  they  fairly  can  be.  It  should  also 
be  adjoining  the  "little  mountain  of  El  Tuerto,"  as  distinguished  from  some 
larger  mountain  not  likely  to  be  so  known  or  called,  having  the  east,  north, 
and  south  boundaries  fixed.  Why  not  begin  at  the  south-east  corner,  and 
measure  along  the  south  line  west  for  a  quantity,  and  find  a  point  from  which 
a  line  drawn  north  to  its  intersection  with  the  northern  boundary  line  will 
include  and  embrace  sufficient  to  make  **five  thousand  varas  square."  Doing 
this,  the  land  will  be  the  proper  distance  from  San  Francisco;  it  will  be  "five 
thousand  varas  square;"  it  will  answer  the  call  for  the  Canon  del  Agua  spring 
as  tlie  east  boundary  line;  it  will  meet  the  call  for  the  "north  line  of  the  San 
Pedro  as  the  south  line  of  the  Canon  del  Agua."  It  will  fill  exactly  the  call 
for  the  Palo  Amarilla,  and  leave  that  road  in  the  very  words  of  the  grant  de- 
scription: "to  the  nortli,  the  road  of  the  Palo  Amarilla."  Quantity,  form, 
distance  from  San  Francisco,  the  spring,  the  north  line  of  the  San  Pedro,  the 
Palo  Amarilla  road, — all  landmarks,— are  exactly  met  as  set  out  in  the  grant 
description,  and,  at  the  same  time,  courses  and  distances  are  preserved.  Con- 
trast such  a  survey  with  the  one  actually  made,  and  can  there  be  any  reason- 
able doubt  about  which  embraces  the  land  actually  intended  by  the  Mexican 
government,  and  in  fact  embraced  in  the  Canon  del  Agua  grant.  If  there  can 
be  added  to  the  landmarks  met  by  such  a  survey,  also,  the  little  mountain 
of  EI  Tuerto,  the  case  will  be  made  beyond  reasonable  doubt;  and,  if  that  be 
supplemented  by  the  mine,  it  will  stand  almost  as  clear  as  demonstration. 
Keeping  in  mind  the  description  of  the  mountain  named  as  a  landmark  west 
of  the  spring,  in  the  grant  from  the  Mexican  government,  a  consideration  of 
the  evidence  on  that  point  will  add  strength  to  the  case  for  the  complainant. 
The  words  of  this  western  call,  so  far  as  they  relate  to  the  mountain,  are:  "On 
the  west,  the  highest  summit  of  the  little  mountain  of  EI  Tuerto,  adjoining 
the  boundary  of  the  mine  known  as  inherited  property."  It  will  be  observed 
the  term  "the  little  mountain"  is  used.  The  terra  "little"  is  of  itself  descrip- 
tive, and  this  word  was  doubtless  used  to  distinguish  the  mountain  from  some 
other  larger  one,  or  from  a  range  of  mountains  by  that  name  greater  in  ex- 
tent. It  is  fair  to  assume,  from  the  use  of  this  word;  that  there  were  at  that 
time  other  mountains  ol  the  same  general  name,  larger  than  the  particular 
one  intended  in  this  call;  and  so  the  words  "little  mountain"  were  used  as  of 
more  certain  description.  John  B.  Treadwell  was  appointed  by  the  land  de- 
partment as  a  special  agent  to  proceed  upon  the  ground,  and  examine  into  the 
landmarks.  He  obeyed  his  instructions,  and  in  February,  A.  D.  1884,  took 
evidence  in  the  locality  of  the  town  of  San  Francisco.  Among  the  witnesses 
whom  he  examined  are  the  following,  with  their  evidence  on  this  point: 

Edward  J.  Edgar:  "I  have  resided  in  New  Mexico  since  1857,  and  lived 
near  the  town  of  San  Francisco  ever  since,  excepting  two  years.  I  am  familiar 
with  the  names  of  the  surrounding  mountains.  I  know  the  mountain  called 
the  *Little  Tuerto.'  It  is  situated  south  and  a  little  west  of  Real  de  San  Fran- 
cisco, and  distant  about  one  and  one-half  miles  from  that  town.  I  know  the 
road  running  from  the  Real  de  San  Francisco  to  Palo  Amarilla.  The  Little 
Tuerto  mountain  is  on  the  west  side  of  the  road.  The  road  is  about  five  hun- 
dred yards  from  the  base  of  the  mountain.  I  know  a  mountain  called  the  *Big 
Tuerto.*  It  is  the  second  high  peak  south-west  from  Reiil  de  San  Francisco; 
distance,  a  quarter  of  a  mile  or  more.  I  have  no  interest  antagonistic  to  the 
Canon  del  Agua  patent." 

Eulojia  Aranda:  "  I  was  born  in  the  town  of  Real  de  San  Francisco,  territory 
of  New  Mexico.  I  know  the  mountain  called  the  •Little  Tuerto.'  It  is  the 
first  mountain  west  and  south  of  the  town  of  San  Francisco,  and  the  arroya 
passi  ng  through  the  town  runs  along  the  east  base  of  the  same.    I  have  knowa 
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the  Little  Tuerto  by  that  name  ever  since  I  can  remember,  and  I  am  now  thirty- 
three  years  of  age.  I  have  never  known  the  Little  Tuerto  mountain  to  be 
called  by  any  other  name." 

Tecundo  Chaves:  "I  am  sixty-nine  years  old.  I  flrat  went  to  Real  de  San 
Francisco  in  April,  1842.  That  was  when  the  mines  were  first  discovered 
there.  I  lived  there  until  the  year  1858,  and  since  that  have  lived  at  Real  de 
Dolores.  The  mountains  west  ol  the  Real  deSan  Francisco  is  the  Little  Tuerto 
range.  I  never  knew  these  mountains  being  called  by  any  other  names.  I 
have  no  interest  antagonistic  to  the  Canon  del  Agua  grant."  This  is  one  of 
the  witnesses  whose  evidence  Griffin  also  took. 

Francisco  Martinez:  "I  am  sixty-nine  years  of  age.  Went  first  to  Real  de 
San  Francisco  in  the  year  1843,  and  lived  there  until  1854,  and  have  visited 
there  frequently  since.  I  know  the  mountain  known  and  called  the  'Little 
Tuerto.'  It  is  east  of  the  town,  and  the  other  mountains  also  west  of  the 
town  are  called  the  'Little  Tuerto  Mountains.'  I  have  no  interest  antago- 
nistic to  the  Canon  del  Agua  grant  patent." 

Antonio  Nieto:  "I  was  born  in  Real  de  San  Francisco,  and  have  lived 
there  most  of  my  life.  I  do  not  know  the  mountain  known  and  called  the 
'Little  Tuerto.*  The  mountain  just  south-west  of  Real  de  San  Francisco  is 
called  *  Sierra  de  la  Placer.*  I  have  no  interest  antagonistic  to  the  Canon  del 
Agua  patent."  While  this  witness  does  not  identify  the  name  of  the  Little 
Tuerto,  he  does  prove  there  were  mountains  south-west  of  San  Francisco,  and 
about  the  place  designated  in  the  call. 

Jose  Romero:  "I  am  over  forty-three  years  of  age.  I  came  to  Real  de 
San  Francisco  when  a  child,  and  have  lived  there  and  in  the  vicinity  ever 
since.  I  know  a  mountain  called  and  known  as  the  •  Little  Tuerto  Mountain.' 
That  is  the  Little  Tuerto  mountain.  [The  witness  here  points  to  the  moun- 
tain just  soutti-west  of  this  town,  and  adjoining  the  same.]  It  has  been 
called  the '  Little  Tuerto '  ever  since  I  can  remember.  I  have  never  known  it 
to  be  called  by  any  other  name.  I  have  no  interest  antagonistic  to  the  Canon 
del  Agua  claim.  I  know  where  the  Sieretta  Padernal  is  from  here.  It  is 
the  same  range  as  the  Little  Tuerto,  and  just  south  of  the  Little  Tuerto,  this 
side  of  Palo  Amarilla,  and  just  to  the  left  of  the  road  leading  from  Real  de 
San  Francisco  to  Palo  Amarilla.  Said  road  passes  between  the  Little  Tuerto 
and  the  Padernal  mountain.  I  have  no  interest  antagonistic  to  the  Canon 
del  Agua  patent." 

BartoloPena:  "I  came  to  the  Old  Placers,  nine  miles  from  here,  when  I 
was  nine  years  old,  and  have  lived  in  this  vicinity  ever  since.  The  only 
mountain  I  knew  as  the  Little  Tuerto  is  situated  north-west  of  here,  on  the 
other  side  of  the  second  arroyo.  It  is  about  three  hundred  yards  from  Real  de 
San  Francisco.  The  other  end  (to  the  south-west  of  here)  of  it  is  called  *  Palo 
Amarilla.'  This  end  is  called  the  •  San  Francisco.'  I  have  no  interest  antago- 
nistic to  the  Canon  del  Agua. " 

Manuel  Sanches:  ^'Qtcestion.  When  did  you  first  come  to  Real  de  San 
Francisco?  Answer.  I  was  one  of  the  discoverers  of  the  placers  here.  I  lived 
here  until  twenty  yeara  ago.  Have  lived  within  thirty  miles  ever  since,  and 
have  frequently  visited  this  place."  This  witness  here  makes  a  somewhat 
confused  statement,  but  locates  the  Little  Tuerto  south-west  of  Real  de  San 
Francisco,  and  has  no  interest  adverse  to  the  Canon  del  Agua. 

Jose  Manuel  Guerrero:  "I  came  to  the  Real  de  San  Francisco  in  1841;  lived 
there  until  1845;  moved  away,  and  returned  again  in  1855;  and  have  lived 
there  every  since.  1  know  the  mountain  called  the  'Little  Tuerto.'  [Wit- 
ness here  points  in  a  south-westerly  direction  from  San  Francisco.]  That  is 
the  mounUiin,  just  west  of  the  arroyo  passing  through  the  town  of  San  Fran- 
cisco. I  have  known  it  to  be  called  the  *  Sierretta  del  Tuerto '  ever  since  1841 . 
I  have  no  interest  antagonistic  to  the  Canon  del  Agua. " 

Juan  N.  Guerrero:  "I  was  born  in  Santa  Fe  in  1824.    I  lived  here  in  Real 
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de  San  Francisco  from  1841  to  1847.  Then  I  moved  away,  but  returned  here 
from  one  to  three  times  a  year.  1  know  the  mountain  called  tlie '  Little  Tuerto,' 
[pointing  to  it.]  That  is  the  mountain,  south-west  of  here,  Beal  de  San  Fran- 
cisco, and  the  first  mountain  west  of  the  arroyo  passing  through  this  town. 
I  have  known  this  mountain  to  be  called  the  *  Sierretta  del  Tuerto '  since  1341. 
I  have  no  Interest  antagonistic  to  the  Canon  del  Agua  grant  patent." 
.  Juan  Guerrero:  "I  ^vas  born  in  the  Real  de  San  Francisco  in  the  year  1847.^ 
I  know  the  moutain  known  and  called  the  'Little  Tuerto,'  [pointing  to  the 
mountain.]  That  is  the  mountain,  to  the  south-west  of  the  town  of  Beal 
de  San  Francisco,  and  the  arroyo  running  through  this  town  is  at  the  east- 
ern base  of  said  mountain.  1  have  known  these  mountains  to  be  ciiUed  the 
•  Little  Tuerto  '  ever  since  I  can  remember.  1  have  never  heard  them  called 
by  any  other  name.  I  have  no  interest  antagonistic  to  the  Canon  del  Agua 
grant." 

Jose  Eusebia  Sanchez:  '*I  was  born  in  New  Mexico  in  1835.  I  know  the 
mountain  known  and  called  the  *  Little  Tuerto.*  I  do  not  know  one  mount- 
ain as  the  *  Little  Tuerto,*  but  the  first  range  west  of  here,  Real  de  San  Fran- 
cisco, running  north  and  south,  is  called  the  *  Little  Tuerto  Range.'  This 
range  has  been  so  called  since  1  came  here,  in  1843.  The  mountain  four  miles 
north  of  here  was  called  the  *  Tuerto  Mountain,*  and  is  now  called  the  *  Ortiz.* 
The  Paiiernal.  or  Flint,  mountain  is  located  in  the  Little  Tuerto  range,  just 
south  of  the  road  passing  from  Real  de  San  Francisco  to  the  Palo  Amaiilla. 
I  have  no  interest  antagonistic  to  the  Canon  del  Agua  grant." 

S.  H.  King:  "1  am  a  native  citizen  of  the  United  States.  I  came  to  Real 
de  San  Francisco  in  June,  1849,  and  lived  here  until  the  fall  of  1860.  1  am 
forty-seven  years  of  age.  I  returned  here  in  the  fall  of  1879.  I  know  the 
little  mountains  known  and  called  the  •  Little  Tuerto.'  They  lie  west  of  here. 
I  have  known  them  for  the  past  three  and  a  half  years  to  be  called  the  *  Little 
Tuerto.*  I  have  known  this  by  conversing  with  the  old  Mexican  settlers.  As 
near  as  1  could  ascertain,  the  summit  of  the  Little  Tuerto  is  about  one  and  a 
half  miles  south-west  from  Real  de  San  Francisco.  I  have  no  interest  adverae 
to  the  Canon  del  Agua  patent." 

This  witness  makes  thirteen  in  number  who.  were  examined  under  oath  by 
Special  Agent  Tread  well.  Every  one  of  them  in  effect  denies  the  Little  Tuerto 
to  be  south-east  of  San  Francisco,  where  the  survey  in  dispute  places  it,  but 
fix  it  south-west  of  that  town,  and  generally  from  one  to  two  miles,— about 
where  the  western  call  of  the  grant  is.  Twelve  of  this  thirteen  have  not 
the  least  interest  in  the  result  of  this  proceeding,  and  may  therefore  be  pre- 
sumed fair  and  disinterested  persons.  Those  examined  by  Tread  well  were 
upon  interrogatory,  but  for  convenience  their  evidence  is  here  condensed,  and 
the  questions  are  omitted.  J.  B.  Treadwell  on  the  14th  day  of  December, 
A.  D.  1883,  was  appointed  by  N.  C.  McFarland,  then  commissioner  of  the 
general  land-otfice,  to  visit  the  ground,  and  make  examinations  respecting 
the  calls  of  the  grant,  as  the  department  was  not  satisfied  with  the  survey 
made  by  Gridin.  Commissioner  McFarland  says,  in  his  letter:  "It  is  desir- 
able the  examination  be  made  under  the  immediate  direction  of  the  depart- 
ment, and,  being  in  the  vicinity,  you  have  been  selected  for  the  work.  *'  Tread- 
well  swears  he  did  not  consult  or  talk  with  any  attorneys  or  parties  in  inter- 
est, but  proceeded  to  the  ground,  conversed  with  the  people,  and  took  the 
evidence.  His  proceeding  is  in  every  way  creditable,  and,  contrasted  with 
Miller's  examination,  is  like  the  brightness  of  day  to  tiie  darkness  of  midnight. 
He  is  sworn  as  a  witness  in  this  case,  and,  as  such,  states:  "I  proceeded  to 
the  town  of  Real  de  San  Francisco,  now  Golden,  about  the  21st  day  of  Janu- 
ary, A.  D.  1884.  I  proceeded  to  take  the  testimony  of  every  person  I  could  find 
who  was  familiar  with  the  country,  and  competent  to  testify.  I  also  made 
examinations  and  surveys  of  the  surrounding  country  in  question,  when  not 
taking  testimony.    After  carefully  considering  all  the  testimony  I  had  taken 
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and  from  my  personal  examinations,  I  have  concladed  ttiat  the  range  of  mount- 
ains sonth-west  of  Keal  de  San  Francisco  are  the  Little  Tuerto  range,  and 
that  the  highest  peak  in  this  range  is  the  little  mountain  of  El  Toerto.  It  is 
designated  on  the  map  filed  herewith,  marked  'Exhibit  B.'  "  Mr.  Tread  well, 
from  surveys  and  personal  observation  on  the  ground,  was  able  to  find  mount- 
ains to  the  south-west  of  the  town,  which  would  be  west  of  the  spring,  and 
answer  the  western  call.  His  name  makes  14;  witnesses  whose  evidence 
sustains  the  grant,  and  Identifies  the  western  call,  and  which  disputes  the 
survey  of  Griffin,  and  proves  it  to  be  radically  wrong.  Here  is  also  further 
evidence  to  the  same  point: 

Felipe  Belgado:  "Live  at  Santa  Fe.  I  am  fifty-three  years  old.  Lived 
in  Santa  Fe  since  1863.  Real  de  San  Francisco  is  about  thirty-five  miles 
south  of  Santa  Fe.  I  at  one  time  lived,  there.  Began  to  live  there  when  I 
was  about  eight  years  of  age.  I  went  to  school  at  that  place.  I  remained 
there  until  1849.  There  were  many  people  there  at  that  time.  I  know  the 
mountain  there  called  the  •  Sierra  del  Tuerto.*  I  know  it.  It  is  to  the  west 
of  the  plaza  of  Real  de  San  Francisco.  The  Tuerto  mountains  are  to  the  west 
of  the  San  Francisco  plaza.  They  were  called  the  *  Little  Tuerto  Mountains.' 
Xot  by  any  other  name." 

Juan  Delgado:  "I  am  twenty-nine  years  old.  lam  acquainted  with  the 
Real  de  San  Francisco.  It  is  about  thirty-five  or  thirty-six  miles  south  of 
Santa  Fe.  I  went  there  to  that  town  in  1877  and  resided  there  a  short  time. 
In  1878, 1  had  a  store  out  there  in  charge  of  another  man  before  I  went  there 
to  live.  I  am  acquainted  with  the  different  localities  in  that  region,  and  know 
the  names  by  which  they  were  generally  calleti  when  I  was  out  there,  and  when 
I  lived  there.  There  is  a  chain  of  mountains  to  the  south-west  of  Real  de  San 
Francisco, — to  the  south->Vest  of  the  town.  They  were  called  the  *  Sierretta 
del  Tuerto.'" 

Felipe  B.  Delgado:  "Am  a  merchant,  and  live  in  Santa  Fe.  I  am  forty 
years  old.  I  was  born  at  tlie  placer  of  Real  de  San  Francisco,  which  is  about 
thirty-six  miles  south  of  Santa  Fe,  and  continued  to  reside  there  about  seven 
years,  and  up  to  the  time  when  the  United  States  forces  occupied  this  territory. 
I  recollect  something  of  the  mountains  then.  There  are  some  ridges  or  moun- 
tains there  to  the  south-west  of  Real  de  San  Francisco.  They  are  mountains. 
The  last  time  I  went  there  I  saw  them  more  distinctly.  On  the  west  side 
there  are  high  mountains." 

Vicente  Garcia:  "1  am  fifty-five  years  of  age.  Live  at  Santa  Fe.  I  first 
knew  the  place  called  the  <  Real  de  San  Francisco '  in  1840  or  1841.  My  par- 
ents resided  there  at  that  time  at  the  Real  de  San  Francisco.  I  was  occupied 
at  the  parochial  church  at  Santa  Fe,  but  was  often  at  San  Francisco.  I  was 
there  frequently,  visiting  my  father,  to  1846.  and  then  went  to  live  with  my 
father.  I  then  knew,  and  yet  do  know,  the  location  about  the  Real  de  San 
Francisco.  There  are  mountains  west  and  south-west  of  the  town .  They  had 
different  names.  They  were  generally  called  the  *  Mountains  of  San  Fran- 
cisco of  the  Tuerto.*  The  Real  de  San  Francisco  is  situated  on  a  hill.  Tiiere 
is  a  canon  or  creek  right  west,  which  runs  down  from  the  San  Francisco 
Mountains  to  the  Una  de  Gato.  At  a  great  distance  from  that  canon  west  is 
the  Sandia  mountains.  You  can  stand  on  a  hill  on  the  west  side  of  San  Fran- 
cisco, and,  far  to  the  west,  see  the  Sandia  mountains.  The  Sandias  are  to  the 
west  of  the  town  fifteen  or  twenty  miles,  possibly  thirty.  It  is  a  long  dis- 
tance. From  that  point  where  you  look  to  the  west,  and  see  the  Sandias,  there' 
are  some  mountains  between  the  town  and  the  Sandias,  but  they  are  much 
lower  than  the  Sandias.  There  are  some  mountains  near  the  town,  where  the 
mountain  commences.  The  Sandia  is  a  long  range  of  mountains."  The 
cross-examination  of  this  witness  was  very  searching,  to  induce  him  to  state 
something  whereby  it  could  be  argued  no  mountains  we/e  west  of  San  Fran- 
cisco until  the  Sandias  are  reached,  fifteen  miles  distant:  but  tlie  witness  lo- 
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cates  mountains,  notwithstanding  a  very  close  cross-examination » west  of  the 
town,  and  near  there,  over  which  the  Sand ias  could  be  seen. 

Jose  Henriques  Guerrera.  This  witness  was  called  as  to  other  points  on 
his  original  examination,  but  was  Uxken  in  hand  by  the  defense,  and  critically 
cross-examined  about  locality,  and  corroborated  the  calls  of  the  grant.  As  to 
the  mountains  southwest  of  the  town  on  cross-examination,  he  said:  "Ques- 
tion. Were  there  any  mountains  west  of  the  town  of  San  Francisco,  or  south- 
west of  it?  Answer.  The  San  Francisco  mountain  is  to  the  west  of  San  Fran- 
cisco. The  mountain  I  know  as  San  Francisco  is  very  near  to  the  town,  and 
west  of  it."  He  was  also  pressed  further  to  locate  the  Sandia  mountains  far 
to  the  west,  and  to  say  no  mountains  were  between  the  Sandias  and  the  town. 
He  did  so  locate  the  Sandias,  but  did  also  place  mountains  to  the  south  and 
west  of  the  town,  between  the  town  and  the  Sandias,  and  near  the  town.  He 
said,  further:  "The  country  to  the  west  of  the  canon  that  runs  by  San  Fran- 
cisco is  broiien.  There  are  some  small  mountains  there.  They  are  not  hills, 
but  small  mountains."  This  witness  was  an  old  man,  seventy  years  of  age, 
and  savagely  pressed  on  cross-examination.  At  times  he  became  somewhat 
confused,  but  he  held  quite  persistently  to  the  point  that  there  were  small 
mountains  south-west  of  the  town.  All  this  was  evidence  brought  out  by  the 
defense  on  cross-examination. 

Jose  Maria  Samora.  This  witness  is  examined  at  great  length,  but  the  sub- 
stance of  his  evidence  as  to  the  mountains  soutli-west  of  San  Francisco  is  that 
the  Sandia  range  of  mountains  is  many  miles  distant  to  the  west  of  the  town, 
and  runs  a  long  distance  from  north  to  south;  that  it  is  a  high,  well-known 
range;  that  near,  and  to  the  west  and  south,  of  San  Francisco,  is  also  a  range 
of  small  mountains,  which  witness  designates  by  name  as  the  "Palo  Arnarilla." 
He  says:  "The  mountain  that  is  near  San  Francist^o  disturbs  the  view  of  the 
Sandias,  and  that  continues  up  to  the  Palo  Arnarilla.  This  is  a  tolerably  high, 
small  mountain.  There  is  only  one  well-known  peak  in  these  worth  a  name. 
It  is  called  the  *  Palo  Amarilla.'  This  mountain,  just  west  of  San  Francisco, 
was  very  well  known.  It  is  a  long  range, — about  five  miles, — and  was  called 
the  *Palo  Amarilla  liidge.'  There  was  no  mountain  in  there  called  the  *£1 
Tuerto.'"  This  witness  clearly  identifies  a  long  range  of  small  mountains 
extending  from  near  San  Francisco  to  the  south-west  about  five  miles.  It 
is  true,  he  does  not  identify  the  name  "£i  Tuerto,"  but  he  places  the  moun- 
tains there,  and  it  may  be  he  never  heard  any  part  of  it  called  by  that  name; 
but  a  cloud  of  other  witnesses  not  only  swear  also  to  those  same  mountains, 
but  have  heard  them  called  by  the  name  of  "El  Tuerto." 

Samuel  H.  King:  "My  age  is  forty-six.  I  live  at  Oak  Grove  ranch.  I  am 
acquainted  with  lieal  de  San  Francisco.  It  was  my  former  residence  until 
within  the  last  four  months.  I  first  became  acquainted  with  that  place  June, 
1849.  I  lived  with  my  fathei',  who  was  engaged  the  principal  part  of  the  time 
in  mining.  I  am  familiar  with  the  principal  places  in  that  locality.  In  1849, 
I  was  over  those  mountains  nearly  every  day.  I  knew  pretty  much  all  the 
mines  that  were  being  worked.  Question.  You  speak  of  a  small  range  of  moun- 
tains lying  in  the  south-west  of  this  town.  Do  you  know  the  name  of  that 
range?  Answer.  All  the  name  I  ever  knew  or  heard  to  it  was  the  <  Sierretas 
de  la  Plazas, '  and  I  never  heard  that  until  I  came  back  here.  Q.  Never  beard 
it  called  the*  Palo  Amarillo?'  A.  No,  sir.  Q.  You  do  not  know,  then,  whether 
that  range  of  mountains  extending  south-west  is  ever  c<iiled  the  'Palo  Ama- 
rilla Mountains  *  or  not?  A.  No,  sir.  Q,  Do  they  run  along  by  the  side  of 
where  this  planting  ground  is?  A.  They  terminate  at  this  planting  ground. 
The  planting  ground  is  at  their  foot. "  It  will  be  observed  this  witness  clearly 
defines  mountains  from  the  town  running  down  south-west  to  the  Palo  Am- 
arilla, but  does  not  fix  their  name,  either  as  "Palo  Amarillo  Mountains,"  as 
one  or  two  other  witnesses  did,  nor  as  "El  Tuerto,"  as  very  many  state.  On 
the  substantial  point  that  there  was  something  more  than  mere  foot-hills — ^in 
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fact,  mountains — south-west  of  San  Francisco,  he  is  clear,  from  years  of  per- 
sonal obsef  vatlon. 

Stephan  White:  '* Question,  Is  there  a  little  range  of  mountains  running 
south-west  from  the  Placer  de  San  Francisco?  Anittoer,  Yes,  sir;  it  extends 
down  to  the  Palo  Amarilla  planting  ground.  They  run  from  San  Francisco 
down  to  the  Palo  Amarilla,  on  the  west  side  of  the  road  that  goes  down  there. 
From  the  town  the  road  runs  about  south-west.  In  going  from  the  Real  de  San 
Francisco  to  the  Palo  Amarilla  planting  grounds,  these  mountains  lie  to  your 
right  hand  as  you  go  down.  Q,  What  is  the  character  of  the  country  between 
this  town  (Heal  de  San  Francisco)  and  the  Sandia  mountains?  A.  Where  I 
went  over,  it  seems  to  be  a  rolling  country, — a  kind  of  grazing  country.  Q. 
Are  there  any  distinctive  mountains  there?  A,  Not  between  them.  Q.  There 
are  no  distinctive  mountains,  as  I  understand  you,  between  this  town  and  the 
Sandias?  A.  Not  west,  there  is  not.  There  is  south-west.  There  is  a  little 
range  of  mountains  runs  right  along  west  of  Real  de  San  Francisco.  1  never 
knew  the  name  of  them.  They  are  three  or  four  hundred  feet  high.  They 
are  not  as  high  as  the  mountains  to  the  south-east.  I  should  say  the  moun- 
tains to  the  south-east  are  not  *^,500  feet  high,  but  about  eight  or  nine  hundred 
feet.     The  mountains  to  the  south-east  are  the  highest. " 

John  U.  Talbot:  "I  am  fifty-three  years  old.  I  met  Mr.  Ballou.  My  un- 
derstanding is  he  was  president  of  the  San  Pedro  &  Canon  del  Agua  Co.  I 
met  him  early  in  1880,  and,  along  with  Colonel  Grafton  and  others,  went  out 
there  to  the  town,  and  loolced  around  some  three  or  four  days.  I  liad  been 
there  before, — first,  in  September,  1879;  and  was  tliere  frequently,  two  or 
three  times  a  year,  after  that,  until  I  moved  to  that  place.  I  had  some  inter- 
ests there.  I  am  tolerably  familiar  with  the  different  localities  in  the  vicinity 
of  Real  de  San  Francisco.  I  surveyed  a  line  out  there.  There  is  quite  a  hill, 
you  might  call  it,  or  a  small  mountain;  comes  right  up  to  the  town.  It  is  an 
elevation  of  probably  three  or  four  hundred  feel  high.  It  is  on  Wie  west  and 
south-west  side  of  the  town.  These  mountains  extend  from  the  town  south- 
west,— The  first  one  about  a  mile,  probably,  to  where  the  Palo  Amarilla  road 
goes  through  between  that  and  another  one.  Then  there  is  another  one  joins 
in  a  sort  of  little  chain  of  hills  there,  that  is  lower  than  the  other  mountains 
a  good  deal." 

Richard  W.  Webb:  "I  am  forty  years  old. .  Live  at  Golden.  Have  lived  at 
Real  de  San  Francisco  for  two  years.  1  had  visited  there  before.  I  have 
taken  occasion  to  look  up  the  landmarks, — to  go  over  the  ground. "  This 
witness,  under  a  long  examination,  fixes  mountains  south-west  of  the  town, 
and  also  south-east,  and  says  both  have  been  called  the  *'£1  Tuerto;"  and  des- 
ignates a  little  mountain  south-west  of  Real  de  San  Francisco  which  would 
answer  the  grant  call.  He  says:  ** There  is  a  main  road  going  near  due  south 
from  Golden,  that  is  known  as  the  'Albuquerque  Road '  until  you  reach  a  point 
about  three-quarters  of  a  mile  from  Golden,  where,  as  I  understand  it,  the  Al- 
buquerque road  branches  to  the  west.  I  understand  it  to  be  the  Palo  Ama- 
rlUoroad,  as  told  me  by  residents  there, — people  that  have  cultivated  the  land. 
I  have  been  over  the  road.  When  I  saw  it,  it  was  an  old  road,  very  little 
used.  It  took  more  the  appearance  of  a  trail,  though  you  could  see  it  had  been 
used  as  a  road.  I  have  been  to  one  mine  or  shaft  in  that  vicinity.  This  lies 
south  of  the  road  leading  to  the  Palo  Amarillo,  and  at  the  base  of  a  little 
mountain.  At  the  time  I  was  there,  I  should  think  it  was  twelve  or  fifteen 
feet  deep.  Had  the  appearance  of  containing  mineral  all  the  way  down  from 
the  sui*face.  There  is  a  small  mounUyn  lies  right  to  the  west  of  it.  This 
mine  has  an  arroya  at  the  eastern  base.    It  is  south-west  of  San  Francisco." 

Henry  Yates:  "Am  thirty-six.  I  am  acquainted  with  Real  de  San  Fran- 
cisco. So  became  acquainted  six  years  ago.  I  engaged  in  mining  there,  and 
became  familiar  with  the  locality.  1  know  where  the  Big  copper  mine  is  sit- 
uated.   The  mountains  at  that  place  are  called  the  *£1  Tuerto.'    There  are 
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also,  besides  them,  other  mountains  in  that  vicinity  called  the  'El  Tuerto.* 
There  is  a  little  mountain — it  runs  north  and  south—right  west  o#  the  town, 
always  called  the  'Little  Tuerto  Mountain;'  also  two  little  mountains  which 
stand  off  to  the  north-west  of  the  plaza,  called  the  same  name." 

Kasario  Gonzales:  "My  age  is  sixty-four.  I  first  became  acquainted  witK 
lieal  de  San  Prancisco  in  1842.  I  have  lived  there  at  different  times,  but  When 
I  first  went  there  I  lived  at  the  place  for  seventeen  months.  I  lived  there  aft- 
erwards about  six  months  in  1846.  I  am  more  or  less  familiar  with  the  lo- 
calities there,  and  became  so  at  that  time.  There  are  some  small  mountains 
to  the  west  and  south-west  of  that  town.  I  do  not  know  the  particular  names 
given  to  these  small  mountains,  but  I  know  they  were  there.  These  are 
small  mountains  some  three  miles  south-west  of  the  town.  Where  the  mount- 
ains leave  off,  the  hills  begin." 

Trinidad  Bomero:  "I  am  forty-seven  years  old.  Formerly  a  delegate  in 
congress  from  this  territory.  I  first  went  to  Real  de  San  Francisco  to  reside 
in  1844.  Remained  there  six  years  to  1851.  I  am  acquainted  with  and  fa- 
miliar with  the  localities  in  the  vicinity  of  that  town.  My  father  had  a  little 
farm  at  the  Palo  Amarillo,  and  cultivated  there  corn  and  beans."  He  also 
places  mountains  to  the  south-west  of  the  town.  He  says:  *' There  was  a 
spring  north-west  of  the  Real  de  San  Francisco,  and  a  mountain  there  of  that 
same  name,  and  a  whole  range  of  small  mountains  extended  from  that  point 
south.  Between  the  town  and  the  spring  the  whole  range  was  called  the 
*  Tuerto  Mountains '  in  the  early  days,  from  the  spring." 

The  defendant  called  the  following  witnesses  to  the  point  under  considera- 
tion, to-wit,  mountains  south-west  of  Real  de  San  Francisco: 

Francisco  Aranda :  "  There  are  small  mountains  to  the  west  and  south-west 
of  San  Francisco.  They  are  called  the  *  Small  Mountains  of  the  Ojo  Valverde.' 
Never  heard  mountains  in  that  vicinity  called  •  Palo  Amarillo '  or  'El  Tu- 
erto.' " 

Abad  Nieto  also  fixes  small  mountains  there,  but  never  heard  them  called 
the  "Tuerto." 

Francisco  Martinez  calls  them  "ridges"  to  the  west  and  south-west. 

Jose  Martinez  swears  he  is  well  acquainted  near  San  Francisco.  "I  do  not 
know  of  any  little  mountain  on  the  west  side  of  Real  de  San  Francisco  by  the 
name  of  <  Sierrita  del  Tuerto.'  I  do  not  know  of  any  other  mountain,  except 
where  the  mine  is  called  the  <  Sierrita  del  Tuerto.'  "  On  his  cross-examina- 
tion, he  admits  there  are  elevations  south-west  of  Real  de  San  Francisco,  but 
designates  them  as  "foot-hills,"  not  mountains.  This  witness  says  he  is  some 
distracted  and  out  of  his  mind. 

Fecundo  Chaves  does  not  know  any  mountains  west  of  San  Francisco  by 
the  name  of  "El  Tuerto." 

Juan  Nieto :  "  Well  acquainted  in  the  vici nity  of  Real  de  San  Francisco  from 
having  lived  there.  Know  of  no  mountains  called  « El  Tuerto '  except  those 
east  and  south-east  of  the  town.  Am  well  acquainted  with  the  planting 
grounds  of  the  Palo  Amarillo.  Question.  Do  you  know  whether  there  are 
any  little  mountains  right  in  the  immediate  vicinity  of  the  Palo  Amarillo? 
Answer,  No,  sir:  there  is  not  one.  There  is  only  the  sachila  [ridge]  that 
commences  at  the  Ojo  Valverde,  and  runs  up  to  the  Palo  Amarillo."  This 
witness  does  not  dignify  the  elevation  which  other  witnesses  have  called  moun- 
tains by  that  title.  He  calls  them  "ridges."  His  evidence,  however,  proves 
an  elevation  there;  the  same  that  others  call  mountains. 

Ventura  Chavez.  This  witness  shows  knowledge  of  the  locality.  "  Question, 
Is  there  a  mountain  where  the  mine  is  [referring  to  one  south-east  of  the 
town]  generally  known  as  the  •  Sierra  del  Tuerto,'  or  •  La  Sierrita  del  Tuerto?' 
Answer,  It  is  so  called.  Q.  Do  you  know  a  point  there  called  the  *  Palo 
Amarillo  Planting  Ground'?  A,  Yes,  sir;  I  do.  Q,  Do  you  know  any  other 
mountain  in  the  vicinity  of  Real  de  San  Francisco  called  *  La  Sierrita  del 
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Taerto,'  except  the  one  in  which  this  mine  is  situated?  A,  Yes,  sir;  tTiere  is 
a  little  mountain  Just  this  side  by  the  same  name.  Q,  Where  is  that  little 
mountain?  A.  That  is  called  tJu*  Mountain  of  t?ie  Palo  Amarillo,^  Q.  Then 
it  is  not  called  '  Sierrita  del  Tuerto/  but  the  Mountain  of  tiiePalo  Amarillo'  ? 
A,  It  is  divided.  One  is  called  the  *  8ierrita '  or  *  Palo  Amarillo, '  and  the  other 
is  called  the  •  Sierrita 'del  Tuerto.'  Q»  Tiien  it  is  not  called  the  <  Sierrita  del 
Tuerto,'  but  the  •  Palo  Amarillo? '  A.  It  is  divided.  One  is  called  the  -  Sier- 
rita' or  'Palo  Amailllo/  and  the  other  is  called  'Sierrita  del  Tuerto.'  It  is 
divided.  Q.  Now,  which  way  from  the  town  of  San  Francisco  is  the  one  called 
the  *  Sierra '  or  'Sierrita  del  Tuerto'  ?  A,  In  this  direction,  [pointing  south* 
east.]"  It  is  clear  that  this  witness  bad  in  his  mind  that  there  were  mountains 
south-west  of  the  town  from  the  Palo  Amarillo  planting  grounds,  running 
north  and  east  to'the  vicinity  of  San  Francisco,  and  on  the  west  of  that  town. 
He  agrees  with  the  witness  who  preceded  him,  except  the  former  modified 
the  extent  of  the  elevation  to  ridges,  while  this  witness  named  them  moun- 
tains. Even  a  rigorous  cro^s-examination  by  defendant  of  his  own  witness 
produced  but  little  modification  in  his  statement  as  to  the  name  these  moun- 
tains bore. 

Mariana  Antonio  Sandoval  was  the  wife  of  Serafin  Kamirez,  and  shows  an 
intimate  knowledge  of  the  locality.  She  places  the  El  Tuerto  mountain  south- 
east of  the  town,  and  says  she  never  knew  any  other  mountain  of  that  name 
in  the  locality.  This  witness  also  shows  that  she  has  an  interest  of  about 
82,000  in  the  result  of  the  proceeding, — a  payment  of  that  amount  if  defend- 
ants get  title.  Althoqgh  foreign  to  the  point  just  now  being  considered,  she 
also  knows  that,  when  Grifiln  was  out  with  Miller,  the  contract  of  sale  was 
made  definitely,  and  money  was  paid. 

Jose  Augustin  Bamirez,  son  of  the  grantee.  On  his  original  examination 
he  says:  *'The  El  Tuerto  mountains  are  south-east  of  the  town  of  San  Fran- 
cisco." On  his  cross-examination,  this  evidence  appears,  (page  580,  Record:) 
*' Question.  Are  there  not  little  mountains  west  of  the  Albuquerque  road,  and 
near  the  Palo  Amarillo  planting  ground?  Ansv)er.  Yes,  sir;  there  are;  Q. 
What  are  they  called?  A.  They  are  called  the  •  Small  Mountains  of  the  Palo 
Amarillo.'"  This  witness  also  states  $4,000  is  due  from  defendants  if  their 
title  is  sustained,  and  to  that  extent  both  himself  and  mother  are  interested 
witnesses. 

Nasario  Lopez:  **  There  are  no  mountains  or  peaks  west  of  Beal  de  San 
Francisco.  From  my  infancy  I  have  known  of  none  west."  On  further  ex- 
amination, however,  this  witness  joins  the  rest  in  placing  mountains  west  of 
the  Canon  del  Agua  springs,  which  would  fairly  answer  the  grant  call  as  to 
that  point.  He  states:  ''Question.  Do  you  know  any  mountains  in  the 
neighborhood  of  the  San  Pedro  ranch  known  as  the  '  San  Pedro  Mountains '? 
Anstoer.  Yes,  sir,  I  do;  some  on  the  eastern  side, — that  is  the  old  San  Pedro. 
Q.  Do  these  mountains  lie  east  or  west  of  the  Canon  del  Agua  spring?  A, 
They  remain  to  the  west  and  the  Canon  del  Agua  spring  to  the  east.  Q.  Are 
there  any  little  mountains  right  near  to  the  Palo  Amarillo  planting  grounds? 
A.  There  are  some  very  small  mountains.  They  are  not  high  mountains. 
They  are  hills  near  the  valley." 

W.  W.  Griffin:  ''Question.  Are  there  not  near  the  Palo  Amarillo  planting 
grounds,  and  lying  between  the  forks  of  the  road  and  that  ground,  two  or 
three  little  mountains?  Answer.  There  are  two  or  three  little  hills  or  ele- 
vations,— gravelly  elevations.  They  are  not  high.  They  would  be  called 
•hiils,'  calling  the  others  'mountains.'  "  This  is  the  last  witness  called; 
and  he,  the  vei7  last  one,  describes  elevations  south-west  of  the  town,  and 
north-west  of  the  spring,  but  he  does  not  designate  them  mountains. , 

It  is  worthy  of  note  that  not  over  three  or  four  witnesses  in  all  have  denied 
absolutely  the  existence  of  such  elevations.  The  large  majority  have  called 
them  mountains,  a  very  few  have  named  them  hills,  but  they  have  not  de- 
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fined  just  how  high  elevations  raust  be  to  cease  to  be  hills  and  begin  to  be 
inountains.  It  is  possible  a  witness  who  did  not  want  to  discover  mount- 
ains, might  quiet  his  conscience  by  requiring  the  elevation  to  be  quite 'great 
befoie  it  passed  from  a  hill  to  the  mountain  stage  of  existence.  On  thigf  point* 
the  evidence  of  the  witnesses  has  been  quoted  to  demonstrate  the  correctness 
of  the  analysis  thereof.  It  proves,  by  witnesses  called  by  the  defendant,  that 
Francisco  Aranda,  Ventura  Chavez,  Jose  Augustin  liamirez,  Abad  Nieto, 
Nasario  Lopez — five  in  all — place  little  mountains  to  the  north-west  of  the 
Canon  del  Agua  spring.  Jose  Martinez,  Juan  Nieto,  W.  W.  Griffin,  Fran- 
cisco Martinez, — four  in  number, — admit  that  at  the  point  named  there  is  a 
ridge  or  elevation,  but  they  do  not  think  it  Is  made  sufficiently  large  to  be 
technically  termed  a  small  mountain.  Fecundo  Chavez,  Mariano  Sandoval,  do 
not  speak  as  to  the  existence  of  mountains  south-west  of  the  town.  Their 
examination  was  as  to  mountains  there  bearing  the  name  of  "Tuerto,"  or 
"El  Tuerto,"  but  not  as  to  the  existence  or  otherwise  of  mountains;  their  at- 
tention being  directed  rather  to  the  name  of  the  mountains  there,  than  to  the 
point  whether  there  were  or  were  not  mountains  there.  It  is  thus  seen  that  a 
majority  of  the  defendant's  witnesses  place  well-defined  small  mountains 
south-west  of  the  town,  leading  down  to  the  Palo  Amarillo,  and  so  north- 
west of  the  spring,  and  that  all  of  them  who  speak  on  the  subject  recognize 
high  elevations  there;  so,  upon  this  evidence  alone,  the  court  could  safely  be- 
lieve mountains  there  which  fairly  might  answer  the  calls  of  the  grant,  ex- 
cept as  to  the  mere  matter  of  name.  The  defendant's  witnesses  who  say  the 
name  "Tuerto"  or  "Little  Tuerto"  was  never  to  their  knowledge  applied  to 
those  south-w^est  of  the  town  give  evidence  negative  in  character,  as  those 
mountains  might  have  borne  such  a  name,  and  yet  the  w^itnesses  might  not 
have  known  it.  There  was  no  great  significance  at  that  time  attaching  to  the 
name  of  these  small  mountains.  The  name  would  be  only  a  matter  of  cus- 
tom. A  very  great  many  people  may  have  called  them  "Little  Mountains  of 
the  Tuerto,"  and  these  witnesses  who  are  called  by  the  defendant  not  have  heard 
such  a  name.  They  are  generally  persons  of  humble  stations  in  life.  If,  how- 
ever, they  did  not  hear  such  name  applied,  it  does  not  prove  that  others  may  not 
have  done  so.  A  large  number  of  witnesses  testified,  on  behalf  of  the  com- 
plainant, that  they  did  know  such  mountains  were  there,  and  did  know  they 
were  called  the  "Little  Tuerto."  This  is  an  affirmative  fact,  and  such  wit- 
nesses either  have  seen  tlie  mountains  there,  and  have  heard  such  names  ap- 
plied, or  they  are  willfully  false.  Others  who  testify  negatively  may  be 
equally  honest,  but  yet  never  have  heard  such  name  applied.  It  would  not 
follow  that  witnesses  who  did  hear  such  name  were  either  false  or  mistaken, 
because  other  witnesses,  less  observant,  had  not  heard  what  complainant's 
witnesses  testify  they  did  hear.  The  negative  evidence  would  not  overthrow 
the  affirmative.  What  is  the  weight  of  such  testimony,  and  what  does  it 
prove?  It  has  been  copied  into  this  opinion  that  it  might  be  classified,  and 
thereby  the  more  easily  be  weighed  and  comprehended.  There  will  be  found 
hereinbefore,  on  this  point,  set  out  the  evidence  of  the  following  witnesses: 
Edward  J.  Edgar,  Antonio  Nieto,  Bartolo  Pena,  Jose  Manuel  Guerrero,  Juan 
Guerrero,  S.  H.  King,  Vicente  Garcia,  Jose  Maria  Samoza,  John  M.  Talbot, 
Nasario  Gonzales,  Juan  Delgado,  Eulogio  Aranda,  Fecundo  Chavez,  Jose  Ro- 
mero, Manuel  Sanchez,  Juan  N.  Guerrero,  Jose  Eusebia  Sanchez,  Felipe  B.  Del- 
gado, Jose  IIenriq«es  Guerrero,  Stephan  C.  White,  Henry  Yates,  Trinidad  Ro- 
mero, Felipe  Delgado,  R.  W.  Webb.  This  is  a  list  of  24  witnesses,  each  and 
every  one  of  whom  testify  clearly  and  distinctly  to  the  existence  of  well-defined 
little  mountains  to  the  north-west  of  the  Canon  del  Agua  spring.  Of  this  24 
all  but,5  testify  they  have  no  interest  whatever  antagonistic  to  the  defendant 
in  this  action.  The  fact,  then,  that  there  are  mountains,  just  where  the  grant 
boundaries  locate  them,  in  size  and  name  to  correspond  exactly  with  the  call 
of  the  grant,  is  fully  proven  beyond  a  reasonable  doubt.    The  evidence  which 
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these  witnesses  give  on  this  point  is  not  assamed,  but  it  is  quoted  from  the 
record.  A  reference  to  their  evidence,  set  out,  wrli  prove  that  Edward  J. 
Edgar,  Eulogio  Aranda,  Fecundo  Chavez*  PranciscoMai-tinez,  Antonio  Nie- 
to,  Jose  Bomero,  Bartolo  Fena,  Manuel  Sanchez,  Jose  Manuel  Guerrero,  Jose 
Eusebia  Sanchez,  S.  H.  King,  Felipe  Delgado.  Juan  Delgado,  Vicente  Gar- 
cia, R.  W.  Webb,  Henry  Yates,  Trinidad  Bomero,  each  and  all  in  their  evi- 
dence state  that  the  name  of  the  ** Little  Mountain  of  the  Tuerto,"  or  "Little 
Tuerto  Mountain,"  was  applied  to  those  south-west  of  Bealde  San  Francisco. 
These  witnesses  are  19  in  number;  14  of  whom  have  not,  so  far  as  appears,  a 
dollar  of  interest  in  the  action.  Are  small  mountains  to  be  found  south-west 
of  Beal  de  San  Francisco?  Twenty*five  witnesses  answer  yes,  and  only  four 
answer  no.  With  such  proof,  can  there  be  much  uncertainty  of  the  fact? 
Was  this  i-ange  known  as  the  **E1  Tuerto,"  and  one  of  them  known  as  the 
"Little  Tuerto  Mountain?"  Befer  to  the  record  for  the  answer,  Nineteen  wit- 
nesses answer  yes,  while  but  nine  at  furthest  say  no.  As  to  the  fact  of  there  be- 
ing mountains  there,  the  evidence  of  twenty-five,  yes;  and  four,  no.  As  to  the' 
the  name  being  "£1  Tuerto,"  and  a  mountain  there  known  as  the  "Lit- 
tle Tuerto  Mountain,"  the  proof  stands  nineteen  in  favor,  to  nine  against. 
With  such  proof,  there  is  added  to  the  other  calls  heretofore  referred  to  as 
established,  by  following  the  description  of  the  grant,  the  addition  of  the 
Little  Tuerto  mountain,  north-west  of  the  Canon  del  Agua  spring.  Thus 
the  evidence  clearly  proves  that  the  grant  description  can  be  followed,  and 
landmarks  and  description  as  written  in  the  grant  deed  be  found  easily,  un- 
less it  be  the  mine  therein  described.  With  every  other  boundary,  line,  di- 
rection, and  landmark  clearly  proven  in  accordance  with  theBamirez  deed,  if 
some  uncertainty  does  exist  as  to  one  single  point, — the  mine, — that  should 
not  operate  to  set  aside  every  other  landmark,  and  reverse  the  location  of  the 
grant.  That  survey  should  be  made  which  will  meet  most  of  the  calls.  Is 
there  any  reason  why  the  mine  should  be  given  prominence  over  all  other 
landmarks?  Is  pot  the  Canon  del  Agua  spring  just  as  prominent  a  point, 
and,  in  the  nature  of  things,  better  known?  Is  not  the  Palo  Amarillo  road, 
traveled  then  daily,  as  certain  as  the  mine?  Distances,  directions,  lines, 
spring,  roads,  farms,  should  not  all  be  disregarded  to  give  prominence  to  a 
single  point. 

An  examination  of  the  evidence,  however,  will  show  that  the  mine  also  can 
with  reasonable  certainty  be  located  where  the  grant  boundary  fixes  it,— to  the 
west  of  the  spring, — and  every  point  definitely  settled.  A  consideration  of  the 
evidence  relating  to  the  mine  shows  that  it  is  at  least  as  likely  to  be  west  of  the 
Canon  del  Agua  spiing,  where  the  grant  description  places  it,  as  east,  where 
the  survey  locates  it.  The  one  known  now  as  the  "Big  CopperMine, "  sometimes 
also  called  the  "Bamirez  Mine,"  is  a  prominent  point  in  the  defendant's  con- 
tention. In  fact,  defendant  so  magnifies  this  one  point  as  almost  to  obscure 
others  of  equal  or  greater  importance.  Whether  this  mine  is  the  one  referred 
to  by  Santiago  Flores  in  February,  1844,  in  the  description  to  the  grant,  or  not, 
will  now  be  considered.  The  burden  of  proof  on  that  point  is  upon  the  de- 
fendant. The  presumption  must  be  in  favor  of  the  grant  description.  It 
will  not  be  presumed  that  the  judge,  Flouez,  in  his  official  act  evidenced  by 
the  deed,  and  placing  in  possession,  made  a  mistake;  and  so  the  question 
must  be  whether  the  evidence  proves  a  mistake. 

Antonio  Jaques,  a  witness  called  by  the  defendant,  is  the  central  figure  in 
the  case  on  this  point.  When  his  evidence  was  taken  he  was  68  years  old, 
and  a  resident  of  Chihuahua,  Mexico.  He  says:  "My  profession  is  that  of  a 
lawyer.  I  have  been  engaged  for  the  last  thirty  years  in  the  discharge  of  pub- 
lie  offices,  and  have  been  for  over  twenty  years  a  magistrate  of  the  supremo 
court  of  Chihuahua,  and  several  times  have  been  president  of  the  court,  by  ap- 
pointment of  the  other  judges."  This  witness,  just  before  his  evidence  was 
taken,  went  to  the  Big  copper  mine,  and  again  looked  over  the  ground.    He 
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did  this  that  he  might  refresh  his  memory  and  testify  understandingly.  He 
says  that  he  came  to  the  territory  on  business  for  Antonio  Otero  and  his 
brother  and  copartners  in  claiming,  acquiring,  and  working  a  mine  called  *'Our 
Lady  of  Dolores;"  fii'st  in  company  with  Don  Antonio  Jose  Otero,  Mariana 
Barela,  and  Don  Luis  Aguilar.  That  with  his  associates  they  denounced  the 
mine  according  to  the  law  of  the  country,  and  posted  notices  thereof  both  at 
Santa  Fe  and  San  Francisco,  and  within  90  days  sunk  a  shaft  to  the  depth  of 
10  varas,  and  were  put  in  possession  thereof  by  Albino  Chacon,  judge  of  tlie 
first  instance,  who  gave  them  a  certificate;  and  that  it  was  placed  ou  file  by 
the  judge.  That,  the  day  before  he  testified,  he  went  to  the  ofiice  of  the  sur- 
veyor general,  and  there  saw,  read,  and  examined  that  identical  paper,  and 
identified  it  as  the  one  given  him  by  Chacon.  That  the  paper  was  also  signed 
by  attesting  witnesses.  He  swears  he  worked  in  that  mine  himself,  sinking 
the  shaft;  that  it  was  worked  for  gold,  but  showed  signs  of  copper;  that  they 
first  established  an  arrastrar  at  Canon  del  Agua,  and,  the  water  not  being 
^sufiicient,  that  they  established  one  at  San  Antonio;  that,  when  he  and  his 
associates  began  first  to  work  the  mine,  there  was  nothing  but  a  very  small 
prospect  hole  there, — not  over  half  a  vara  in  depth  at  most;  that,  while  he 
was  working  this  mine,  many  persons  were  engaged  working  out  gold  at  the 
placers;  that  he  then  knew  Jose  Serafin  Ramirez;  and  that  he  at  that  time  saw 
him  at  Santa  Fe,  the  Placers,  Ferelta,  and  Albuquerque;  that  he  saw  Serafin 
at  the  Tuerto  Placers  there;  that  Mariano  Barela  was  at  the  time  superintend- 
ent of  the  working  of  the  mine  and  reduction  of  the  ores;  that  they  (Jaques 
and  his  associates)  had  eight  blasters,  men  engaged  in  handling  ore  in  wagons 
to  the  furnaces,  all  kinds  of  workmen  employed— holsters,  wagoners,  and  other 
necessary  employes;  that  Mariano  Otero  is  the  son  of  Juan  Otero,  and  Jose 
Antonio  Otero  is  the  uncle  of  Mariano.  He  swears,  further,  that  during  all 
that  time  Serafin  Ramirez  made  no  claim  whatever  to  the  mine.  He  identi- 
fies clearly  this  mine  as  being  the  Big  copper  mine,  and  as  the  one  of  which 
defendant  is  in  possession,  and  as  to  which  the  supplemental  bill  seeks  injunc- 
tion. He  says  himself  and  his  associates  were  working  this  mine  when  the 
American  forces  came  in ;  that  Jose  Antonio  Otero  and  Juan  Otero  remained, 
and  were  partners  in  all  their  business,  and,  as  such,  acquired  the  Interest  in 
the  mine  which  Aguilar  held.  He  goes  into  the  details  quite  minutely  relat- 
ing to  the  discovery,  and  shows  much  familiarity  with  the  situation  at  that 
time,  and  impresses  us  as  a  truthful  witness.  The  title  papers  to  this  mine, 
connected  with  the  evidence  of  Jaques,  constitute  a  chain  of  record  evidence 
of  great  strength,  and,  that  its  force  may  be  seen,  they  are  here  copied  in  full: 

"Exhibit  B. 
''T?ie  Deeds  of  Varela  et  aL,  Tear  1846. 

"Legalized  testimony  of  the  registration  and  grant  of  the  mine  Nuestra  Se- 
nora  de  los  Dolores,  situated  in  the  Real  del  Tuerto  mineral  district,  to  the 
owners  of  the  same.  Licentiate  Antonio  Jaques,  Mariano  Yarela,  Antonio 
Jose  Otero,  and  Luis  A uguilar.  [Seal.]  Third  seal.  (Four  reals.)  Eight- 
een hundred  and  forty-six  and  eighteen  hundred  and  forty-seven. 

*'0n  this  day,  at  about  ten  o'clock  of  the  seventh  day  of  April,  1846,  Mr. 
Luis  Aguilar  has  appeared  at  this  office  under  my  charge,  showing  that  he  has 
discovered  a  mine  [cata,']  of  gold,  which  he  stiites  is  found  in  the  Bonancita 
mountains,  which  registry  he  has  made  verbally  in  the  presence  of  Messrs. 
Nicolas  Pino,  Jose  Abreu,  and  Jose  Salazar;  he  having  to  do  so  in  accord- 
ance with  the  law  on  thi^  subject  within  the  term  of  ten  days,  in  the  manner 
by  it  prescribed,  leaving  deposited  in  the  office  a  specimen  Ipiedra]  which  he 
declares  is  from  the  said  mine,  the  weight  of  which  is  twelve  ounces;  and  for 
the  proper  evidence  this  entry  is  made,  which  1  sign,  with  the  witnesses  of 
my  attendance.    I  certify.  Josb  Ajlbiso  Chacon. 

"Attending.    Telesfor  Salazab. 

"Attending.    Felipe  Sandovai^ " 
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"To  the  Justice  of  the  First  Instance:  We,  citizens,  Mariano  Varela  and 
Luis  Aguilar,  both  natives  of  the  department  of  Chihuahua,  bj  occupation 
miners,  and  now  residents  of  this  department,  and  living  in  the  mineral  dis- 
trict of  Dolores,  appear  before  jou  in  due  legal  form,  and  state  that  we  do  in 
the  name  of  the  supreme  powers  of  the  nation,  and  of  the  local  ones  of  the 
depai-tment,  make  formal  registry  of  the  mine  which  is  situated  in  the  Placer 
<]el  Tuerto  mountains,  belonging  to  this  precinct,. which  mine  has  a  small  ex- 
cavation, and  it  is  unknown  who  may  have  been  its  owners,  it  having  been 
open  from  time  immemorial,  its  courses  being  from  north  to  south,  and  which 
we  bind  ourselves  to  work  for  gold,  silver,  copper,  or  what  God  shall  be  pleased 
to  give  us  therein,  giving  it  as  a  name  'Nueetra  Senora  de  los  Dolores;'  for 
which  purpose  we  ask  tliat  you  be  pleased  to  return  to  ns,  acted  upon,  this 
registry  for  our  security,  allowing  us  the  time  fixed  by  the  ordinances  on  the 
subject  for  sinking  the  shaft  of  possession,  and  in  due  time  to  return  and  ap- 
ply for  possession. 

"^ District  of  Dolores^  April  12,  1846, 

**Mariano  Yarela. 
"Luis  Aquilar." 
"Santa  Fe,  April  13,  1846. 

"All  that  IS  due  under  the  law  for  the  purpose  being  presented  and  admitted 
according  to  the  requirements  [circumstances]  of  the  ordinance  on  this  sub- 
ject, entry  is  made  in  t?ie  book  of  registrations  of  this  office  of  first  instance 
of  the  mine  mentioned  in  the  foregoing  petition,  discovered  by  citizens  Ma- 
riano Varela  and  Luis  Aguilar,  to  whom  is  conceded  the  term  of  ninety  days, 
counted  from  this  date,  for  them  therein  to  notify  this  office  of  the  said  reg- 
istered mines,  then  having  a  shaft  a  vara  and  a  half  in  width  or  diameter  at 
the  mouth,  and  ten  varas  in  depth,  for  the  purposes  contemplated;  the  citizen 
Jose  Albino  Chacon,  first  constitutional  alcalde  of  the  illustrious  corporation 
of  this  capital,  financial  justice  of  the  department,  and  ex  officio  judge  of  the 
first  instance  of  the  Central  district  thus  provided,  acting  with  attending  wit- 
nesses.   I  certify.  Jose  Albino  Chacon. 

"Attending.    Felipe  Sena. 

"Attending.    Narciso  Cardinas." 

"To  tJie  J^istice  of  the  First  Instance:  We,  Antonio  Jacquez,  Antonio 
Otero,  Mariano  Yarela,  and  Luis  Aguilar,  all  shareholdeits  in  tlie  mine  Nues- 
tra  de  los  Dolores,  the  former  of  twelve  shares  by  donation  which  the  latter 
have  made  to  them  gratuitously,  as  will  be  accredited,  if  necessary,  with  the 
proper  document,  which  they  do  not  present  now,  so  as  not  to  expose  it  to  loss 
in  the  transit  from  this  point  to  the  capital,  appear  before  you  in  due  legal 
form,  stating  that  having  denounced  the  said  mine  you  granted  in  your  decree 
of  the  thirteenth  of  April  ninety  days  to  sink  the  possession  shaft  on  the 
terms  prescribed  by  the  ordinance  on  the  subject,  and  the  same  being  finished, 
we  apply  to  you  that  you  be  pleased  to  come  to  give  us  possession  thereof,  or 
to  direct  that  the  justice  of  this  mining  district  do  so,  being  pleased  to  con- 
cede to  us  for  that  purpose  the  measurements  and  appurtenances  correspond- 
ing to  us  as  a  company  mine  under  article  two,  title  11,  of  said  ordinance; 
wherefore  we  request  that  you  be  pleased  to  provide  accordingly,  this  being 
justice,  and  we  declare  as  is  necessary,  etc. 

"District  of  San  Fra^wisco  del  Tuerto^  July  12,  1846. 

"Antonio  Jacquez. 
"Antonio  Jose  Otero. 
" Mariano  Varela . 
"Luis  Aguilar." 
"Santa  Fe,  July  14.  1846. 

"As  T  understand  that  I  am  not  authorized  to  delegate  this  authority  that 
is  conferred  upon  me  by  law  to  the  justice  of  the  peace  of  that  district,  to  or- 
der him  to  place  in  possession  of  the  mine  of  Nuestra  Senora  de  los  Dolores 
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the  solicitors  in  this  petition,  I  will  proceed  myself  formally  to  do  so  at  the 
earliest  opportunity.  Jose  Albino  Chacon.** 

"District  of  El  Tuerto,  July  21,  1846. 

"As  it  is  required  by  the  mining  ordinance  that,  in  order  to  execute  the 
possession  asked  for  by  Messrs.  Jacquez,  Otero,  Vareia.  and  Auguilar,  an  ex- 
pert should  be  appointed  to  examine  the  declivity  or  incline  of  the  vein,  the 
direction  in  which  it  runs,  tJie  hardness,  softness,  or  quality  of  the  ores,  etc., 
and  there  not  being  in  this  department  any  professor,  and  it  appearing  to  me 
that  citizen  Julian  Tenorio  is  the  most  proper  person,  I  appoint  him  to  dis- 
charge the  duty  of  expert  in  the  possession  that  I  should  give  to-day  to  the 
aforesaid  gentlemen  of  the  mine  Kuestra  Senora  de  los  Dolores,  for  which 
purpose  they  shall  be  summoned,  and  this  decree  made  known  to  them,  as 
well  as  the  citizen  appointed  expert,  so  that  he  may  accept  and  be  sworn;  as 
so  ordered,  decreed,  and  signed,  with  my  attending  witnesses,  for  the  lack  of 
a  secretary.  Jose  Albino  Chacon. 

"Attending.    Antonio  Chaves. 

"  Attending.    Francisco  Sarracino.  •* 

"Messrs.  Jacquez,  Otero,  Varela,  and  Aguilar  were  immediately  notified  of 
the  foregoing  decree,  and  said  that  they  heard  the  same,  and  signed  it  with 
me,  and  those  of  my  attendance.  Jose  Albino  Chacon. 

"Attending.    Antonio  Chaves. 

"Attending.    Rafael  Chacon." 

"Immediately,  the  citizen  Julian  Tenorio  was  notified  of  the  foregoing  de- 
cree, and  said  that  he  heard  the  same,  accepted  the  appointment,  and  swore 
to  faithfully  perform  his  duty  as  expert  in  the  possession  that  will  be  given  of 
the  mine  Nuestra  Senora  de  los  Dolores,  according  to  his  best  knowledge  and 
understanding,  and  that  he  will  act  without  injuring  any  of  the  parties,  with- 
out being  influenced  by  gift,  bribe,  or  other  passion,  and  signed  the  same  with 
me,  and  those  of  my  attendance. 

"Attending.    Antonio  Cuaves.  Jose  Albino  Chacon. 

"Attending.    Rafael  Chacon.  Julian  Tenorio.  " 

"I  proceeded  immediately,  accompanied  by  my  attending  witnesses,  the 
appointed  expert,  and  the  interested  parties,  to  the  mine  called  *  Nuestra  Sen- 
ora de  los  Dolores,*  and,  finding  ourselves  there,  I  ordered  the  expert  to  ex- 
amine the  same,  and  he,  having  done  so,  said  that  the  shaft  of  possession  had 
the  ten  varas  in  depth,  and  the  vara  and  a  half  in  diameter,  as  required  by 
the  mining  ordinances;  that  the  vein  is  of  gojd;  that  it  runs  from  north  to 
south.  Its  inclination  is  horizontal.  Its  declivity  lies  in  the  lower  part  of 
the  hill.  Its  walls  show  the  greatest  solidity.  And,  the  expert  not  having 
anything  else  to  say,  his  statement  will  be  recorded  upon  the  corresponding 
record  book.  And  according  to  him  there  were  given  to  the  parties  interested, 
and  measured  from  the  mouth  of  the  mine  to  the  east,  one  hundred  and  ninety 
varas,  and  to  the  west  ten  varas.  After  this  they  proceeded  to  measure  six 
locations  upon  the  line  or  direction  of  the  vein  pertaining  to  them  as  discov- 
erers and  partners,  and  consequently  they  were  measured  from  the  mouth  of 
the  mine  to  the  north  eight  hundred  varas,  and  four  hundred  varas  to  the 
south,  at  which  limits  were  placed  the  corresponding  sUikes;  and  I  o]*dered 
them  to  build  their  mounds  at  said  limits.  This  being  concluded,  I  ordered 
the  interested  parties  to  walk  over  the  surf  ace  of  tlie  mine,  and  to  throw  stones 
in  all  directions,  in  sign  of  possession,  that  by  this  wiiting  I  grant  to  them, 
in  the  name  of  the  supreme  powers  of  the  Mexican  nation  to  the  citizens  Don 
Antonio  Jacquez,  Don  Antonio  Otero,  Don  Mariano  Varela,  and  Don  Luis 
Aguilar;  giving  to  them  for  their  security  and  protection  for  all  time  certi- 
fied and  authorized  copies,  signing  myself,  with  the  appointed  expert  and  my 
attending  witnesses,  for  the  lack  of  a  secretary,  there  being  none  in  this  de- 
partment. Jose  Albino  Chacon. 

"Julian  Tenorio. 
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"Attending.    Antonio  Chavez. 

"Attending.    Francisco  Sarragino. 

"Fees,  eighty  dollars.    I  swear  it.  [Rubric] 

"In  the  first  page  and  in  the  fiist  line  is  interlined  <Juzgado:^    Valid. 

"This  is  a  copy  of  the  original,  faithfully  and  legally  made,  compared,  le^ 
galized,  and  authorized  by  me  and  my  attending  witnesses,  with  whom  I  act 
as  special  justice  for  the  lack  of  a  secretary.    I  certify. 

"Jose  Albino  Chacon. 

"Attending.    Telesfor  Salazar.    , 

"Attending.    Felipe  Sandoval." 

This  record  evidence  is  very  impressive,  when  the  seven  witnesses  who 
attest  as  being  present  at  the  various  acts  are  considered ;  for  it  proves  actual 
possession  by  Jaq'uez  and  his  partners,  by  seven  witnesses  to  the  various  legal 
steps,  and  is  record  evidence  of  the  fact. 

Melquiades  Ramirez  was  called  as  a  witness  by  the  complainant.  He  is  a 
brother  of  Jose  Serafin  Ramirez,  the  grantee,  and  was  52  years  of  age  at  the 
time  he  testified.  He  came  to  Kew  Mexico  first,  to  reside,  in  March,  1845, — 
about  one  year  before  Jaquez  and  his  associates  discovered  the  mine.  He 
swears  Jose  Serafin  Ramirez  came  to  New  Mexico  in  1839,  and  was  residing 
in  Santa  Fe  in  1845,  when  he  (Melquiades)  came,  and  they  went  together  to 
the  place  in  1846.  He  says  Serafin  went  to  San  Pedro,  and  he  went  there, 
and  lived  with  him;  that  he  (Melquiades)  lived  there  until  1863,  when  he  left, 
and  went  to  the  county  of  San  Miguel.  He  says:  "Serafin  lived  in  that  vi- 
cinity till  1865  or  1866,  and  then  he  moved  away."  He  continues,  in  answer 
to  interrogatories:  "In  1846,  I  knew  Mariano  Yarela,  Luis  Anguilar,  and 
also  Antonio  Jaquez,  from  Chihuahua.  They  were  engaged  In  1846  in  min- 
ing near  Real  de  San  Francisco.  They  worked  their  ore  at  that  time  in  San 
Antonio.  I  have  seen  the  mine  they  got  their  ore  out  of  at  that  time.  That 
mine  lies  about  a  mile  and  a  half  south-east  of  San  Francisco.  I  can't  state 
distance  exactly.  It  is  in  a  mountain.  That  mountain  was  ctdled  the  •  Moun- 
tain of  the  Placer,'  and  some  times  •  Del  Tuerto.'  The  first  mining  work  my 
brother  and  I  engaged  in  was  in  working  in  the  Una  de  Gato,  assaying  ores, 
about  the  year  1852.  We  got  the  ores  at  that  time  from  the  Huertas  mine, 
then  so  called,  and  also  ores  f]:om  the  Cerillos.  In  1846  my  brother  and  I 
had  nothing  whatever  to  do  with  this  mine,  which  Barela  and  Luis  Aguilar 
were  working  there  in  1846.  After  that  time  we  did  have  something  to 
40  with  that  mine.  In  the  year  1854,  more  or  less,  we  were  taking  out 
ore,  crushing  and  working  ore,  from  that  mine.  We  then  claimed  it  by 
denouncement  as  an  abandoned  mine.  I  do  not  know  of  any  other  claim 
except  by  denouncement  made  to  it.  I,  at  least,  made  no  other  claim.  I 
never  heard  my  brother  make  any  other.  My  brother  and  I  continued  to 
work  that  mine  from  1854  up  to  1863,  when  I  moved  to  the  county  of  San 
Miguel  to  reside.  I  do  know  that  between  the  time  that  Jaques  and  Agui- 
lar worked  it,  and  the  time  when  my  brother  took  possession  of  it,  that 
other  persons  did  work  that  mine.  In  that  time  Tomas  Valencia  worked  it. 
I  do  not  know  how  long  he  worked  it,  but  he  commenced  working  it  in  the 
year  1846  and  a  part  of  1847.  I  have  seen  that  mine  since  then.  I  saw  it  the 
last  time  in  December,  1881,  and  have  heard  it  called  by  the  name  of  *  Copper 
Mine.*  That  Big  copper  mine  is  the  same  one  that  was  worked  in  1846  by 
Mariano  Barela  and  Luis  Aguilart  and  the  same  one  my  brother  took  pos- 
session of  in  1853  and  1854  under  a  denouncement.  It  is  all  the  same  mine. 
It  was  never  claimed  by  me  or  my  brother  as  having  belonged  to  our  grand- 
father or  grandmother  or  great-grandfather  or  great-grandmother  or  any  of 
the  family.  I  have  lately  seen  a  paper  on  the  files  purporting  to  be  a  claim 
by  my  brother  Jose  Serafin  Ramirez,  and  also  an  oath  indorsed  on  anotlier 
paper."  The  oath  to  which  the  witness  evidently  refers  is  in  the  record.  It 
seems  to  be  on  file  in  the  surveyor  general's  office,  and  indorsed,  as  would  ap- 


•  Digitized  by 


Google 


880  PACIFIC  REPORTEB.  [N.  M. 

pear  from  this  witness'  evidence,  on  some  of  the  grant  papers.  In  what  way 
it  relates  to  the  grant,  who  procured  it,  or  who  filed  it,  does  not  appear,  that 
we  can  find  from  the  evidence.  This  oath  was  not  filed  prior  to  its  date,  but 
it  seems  than  to  have  been  indorsed  on  the  papers  previously  on  file.  Ic  reads 
as  follows: 

''Territory  of  New  Mexico^  County  of  Bei-nalillo:  Before  me  personally 
appeared  the  undersigned,  requesting  that  the  oath  might  be  administered  U> 
them,  they  declaring,  under  the  responsibility  of  that  oath,  that  Francisco  de 
Moradillos  is  their  great-grandfather  and  tliat  this  is  the  truth. 

"Jose  Serafin  Ramirez. 
•^Parties  sworn.    "Melquiades  Hamirez. 
"Serto  Ramirez." 

The  witness  continues,  as  to  this  paper:  "I  have  examined  that  paper.  1 
never  made  any  such  oath  or  statement.  I  never  appeared  before  a  justice  of 
the  peace  and  made  such  an  oath.  I  never  signed  that  paper.  I  understand 
Srsto  Ramirez  never  signed  it.  He  does  not  know  how  to  write.  I  never 
made  any  claim  myself,  nor  did  I  ever  know  of  any  of  my  brothers  to  make 
any  claim,  to  the  mine  Barela  worked,  by  virtue  of  any  inheritance  from  my 
father  or  great-grandfather.  The  mountain  in  which  this  mine  is  situated 
was  called  by  ditf  erent  names.  It  was  called  the  *  La  Sierrita  del  Tuerto,  *  the 
*  La  Sierra  de  Bonanza,*  and  •  La  Sierra  del  Placer.'  I  saw  that  mine  before 
Barela  worked  it.  It  had  been  an  abandoned  mine  before  that.  It  was  a 
shaft  about  two  or  three  varas  deep.  I  had  a  grandmother  whose  name  was 
Dolorez  Diaz.  I  know  Tomas  Valencia,  and  that  he  was  working  there,  but. 
do  not  know  my  brother  was  working  or  interested  with  him.  I  arrived  in 
this  territory  in  1845.  Stayed  in  Santa  Pe  from  1845  until  1846.  I  came  in 
March.  I  went  to  the  Placer,  and  stayed  a  year.  I  stayed  then  at  San  Pedro 
three  or  four  years.  In  November,  1846, 1  went  to  the  Placers,  and  stayed 
about  a  year,  and  then  went  to  San  Pedro,  and  stayed  until  1857,  and  then 
made  a  visit  to  Old  Mexico,  and  returned.  Stayed  there  a  month,  and  then 
came  back.  My  brother  was  engaged  in  assaying  ore»s  in  Una  de  Gata  about 
1852  or  1853.  I  know  Juan  Jose  Jarmillo.  He  was  a  Justice  of  the  peace  at 
San  Antonito  in  1853,  and  that  was  about  the  time  my  brother  Serafin  com- 
menced to  work  this  Big  copper  mine.  I  was,  under  his  control  at  that  time, 
and  of  course  had  to  work  for  him.  We  denounced  this  mine,  I  think,  in  the 
year  1854,  as  an  abandoned  mine, " 

BartoloPena,  61  years  old  when  examined:  "lam  a  miner  and  laborer. 
Resided  at  Real  de  San  Francisco  since  1845  or  1846.  I  know  the  mine  now 
in  the  possession  of  the  San  Pedro  &  Canon  del  Agua  Co.  called  the  'Big 
Copper  Mine.'  I  heretofore  worked  in  that  mine,  and  again  lately.  1  know 
who  firet  discovered  the  Big  copper  mine.  It  was  discovered  by  two  men, 
Mariano  Barela  and  Antonio  Jacques,  and  they  were  pai'tners  in  w^orking 
mines.  I  saw  Mariano  Barela  twice  in  the  mines.  I  know  about  the  time 
when  he  discovered  the  mine,  but  can't  state  it.  I  know  a  man  living  at  the 
town  called  King.  He  worked  that  mine  also.  I  know  Jose  Serafin  Ramirez 
personally.  King  worked  the  Big  copper  mine ;  so  did  Serafi  n .  lately  I  have 
worked  for  the  San  Pedro  &  Canon  del  Agua  Co.  I  do  not  know  how  long 
Mariano  Barela  and  Antonio  Jaques  worked  that  mine.  They  did  not  work 
it  much.  I  was  there  twice  at  the  time  when  Mariano  Barela  was  working 
it.  When  I  first  saw  them  they  were  at  work  there.  Barela  and  Jaques  first 
worked  'the  mine,  afterwards  King  worked  it,  and  after  that  8e?'afln  also 
worked  it.  I  worked  also  in  the  Campbell  mine.  The  Campbell  mine  and  the 
Big  copper  mine  are  both  in  the  same  mountain.  One  is  on  this  side,  and  one 
is  on  the  other.  When  I  first  knew  the  mine  now  called  the  •  Big  Copper 
Mine*  they  were  working  it  very  little.  Serafin  Ramirez  was  not  a  partner 
with  Antonio  Jaquez  and  Mariana  Barela.  Mariano  Barela  worked  that  mine 
for  gold.    He  worked  it  in  San  Autonito." 


Digitized  by 


Google 


N.  M.]    UNITED  STATES  V.   SAM  PEDRO  A   GAKON  DEL  AQUA  CO.      381 

Vicente  Garcia:  "I  first  knew  the  Beai  de  San  Francisco  about  the  years 
1840  and  1841.  My  parents  lived  there  at  that  time.  I  was  there  visiting 
roy  father  frequently  until  1846,  and  that  year  went  there  to  live  with  my 
father.  I  was  acquainted  with  Mariano  BarelH,  Luis  Auguilar,and  Antonio 
Jacques.  All  three  of  them  worked  mines  there.  I  also  kni'W  Jose  Serafin 
liamirez.  He  moved  out  there  in  1846.  Before  that,  he  resided  at  Santa  Fe. 
Jose  Serafin  Ramirez  was  my  teacher.  There  was  a  great  deal  of  work  done 
in  mining  in  the  vicinity  of  that  town  from  1841  to  1846." 

Nasario  Gonzales:  "Age  64.  Lived  at  Bealde  San  Fra^icisco.  First  knew 
it  in  1842.  Lived  there  in  1846,  about  six  months.  Was  more  or  less  famil- 
iar with  the  different  localities.  While  1  lived  there,  I  knew  Mariano  Barela 
and  Antonio  Jacques.  They  were  working  mines.  I  also  knew  Jose  Anto- 
nio Otero.  I  was  informed  they  were  working  a  mine  in  the  little  mountain 
south-east  of  the  town.  Before  the  settlement  of  the  town,  that  mountain 
was  called  the  •  El  Tuerto;'  afterwards  it  was  called  the  'Little  San  Fran- 
cisco Mountain.'  " 

Fusebio  Sanchez:  "I  live  in  Beal  de  San  Francisco.  First  came  there  to 
live  in  1843.  1  know  a  mine  now  called  the  *  Big  Copper  Mine '  in  that  locality, 
and  now  in  the  possession  of  the  San  Pedro  &  Canon  del  Agua  Company,  l 
know  it  by  sight,  but  have  never  been  in  the  mine.  1  do  not  positively  know 
who  discovered  it,  but  I  have  heard  ever  since  I  was  very  young  that  it  was 
a  man  by  the  name  of  Mariano  Barela.  I  never  knew  of  Ramirez  claiming 
it  until  he  made  the  sale  to  Col.  Carey,  and  I  knew  of  others  working  it  before 
that." 

Tiinidad  Bomero:  "1  first  went  to  the  town  in  1844..  I  know  the  Big  cop- 
per mine.  I  was  there  about  three  years  ago.  I  knew  that  mine  from  the 
time  we  were  living  there.  I  was  there  at  thsit  mine  at  the  time  Mr.  King, 
an  American,  who  was  an  immigrant  from  the  state  of  California,  stopped 
there,  and  took  hold  of  the  mine,  and  worked  it  some.  I  don't  remember 
King's  first  name.  He  had  a  son,  S.  H.  King.  I  remember  their  working 
that  mine  before  King  did,  but  do  not  remember  the  names  of  the  parties.  I 
knew  Antonio  Jaques,  and  that  he  was  working  a  mine,  but  donH  remem- 
ber whether  or  not  he  worked  that  mine.  I  think  King  worked  the  Big  cop- 
per mine  along  from  1847  to  1848.  I  believe  about  that  time  Serafin  stopped 
with  my  father  every  time  he  came  to  town.  During  the  time  we  lived  there 
I  never  knew  or  heard  of  his  working  the  Big  copper  mine,  or  claiming  it.  I 
did  not  hear  of  his  working  that  mine  until  after  we  left  there;  then,  in  1854, 
I  heard  of  his  working  it.  I  think  we  left  in  1851,  and  Serafin  moved  into 
our  house." 

Francisco  Perea:  "Fifty-two  years  old.  A  member  of  congress  in  1864 
and  1865.  Beturned  to  New  Mexico  from  college  at  St.  Louis  in  August, 
1845,  and  up  to  1847  went  once  a  month  to  Keal  de  San  Francisco  on  a  bus- 
iness trip  to  a  store  my  father  had  there.  Antonio  Jose  Otero  was  my  uncle 
by  his  wife,  and  afterwards  my  father-in-law.  When  I  was  at  the  Placers  in 
1846»  I  knew  ray  uncle  was  engaged  in  mining  operations  there.  In  going 
there  one  time,  my  father  sent  a  peon  with  me.  When  passing  by  San  Pedro 
we  saw  some  wagons  coming,  and  the  peon  said  to  me:  *  There  goes  the 
wagons  of  Oteros,  bringing  ore  from  the  mines.'  1  know  where  the  mine 
was  situated  which  he  was  working  at  that  time.  I  was  near  enough  to  the 
mine  to  see  where  it  was  located.  I  saw  the  wagons  coming  down  the  moun- 
tains on  the  south-western  part  of  it.  There  was  a  train  of  wagons  coming 
down,  right  from  the  mine,  at  the  time;  and  I  knew  where  the  m'ne  was, 
more  or  less,  then,  and  I  know  where  it  is  now.  I  did  not  until  late  years 
know  any  one  was  asssociated  with  Otero  in  working  that  mine.  The  Mex- 
ican people  called  it  the  *  Otero  Mine.*  This  mine  was  east  of  the  Canon  del 
Agua  spring.  1  have  been  at  that  place  in  later  years.  In  the  year  1865  no 
one  was  in  possession  of  that  mine.  ** 
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Tlie  foregoing  recital  contains,  as  to  the  Big  copper  mine,  the  evidence  of 
Antonio  Jaques,  Melquiades  Ramirez,  Bartolo  Pena,  Vicente  Garcia,  Xasario 
GonzaL  s,  Eusebio  Sanchez,  Trinidad  Romero,  Francisco  Perea, — eight  wit- 
nesses in  all. — corroborated  by  the  official  papers  filed  by  Jaques,  Barela,  and 
Angnilar,  and  being  the  title  papers  identified  by  Jaques,  and  copied  herein. 

The  evidence  in  the  case  proves,  to  our  entire  satisfaction,  that  Barela, 
Aguilar,  and  Jaques,  in  1846,  discovered  what  is  now  known  as  the  "Big  Cop- 
per Mine."  The  papers  filed  by  Barela,  and  the  action  of  the  authorities 
thereon,  are  conclusive  on  this  point.  The  papers  speak  louder  than  any  living 
witness  can.  They  fix  the  date,  and  the  evidence  which  identifies  that  as  the 
Big  copper  mine  is  satisfactory.  That  Jaques,  Barella,  and  Aguilar  did  work 
that  mine  is  proven  by  at  least  seven  witnesses;  and  Jacques,  who  worked 
there,  identifies  it  as  the  Big  copper  mine.  Francisco  Aranda,  a  witness  for 
the  defendant,  testifies  that  it  was  said  that  Jose  Otero  and  Juan  Otero  were 
furnishing  wagons  to  Barela  with  which  to  haul  his  ore  down  to  the  springs  at 
Antonito.  He  is  corroborated  by  Perea,  who  swears  he  was  there  in  1846, 
and  saw  these  same  wagons  coming  down  the  mountain  from  the  mine, 
loaded  with  ore.  They  were  pointed  out  to  him  as  the  "  wagons  of  the  Oteros. " 
This  work  was  so  publicly  known  that,  as 'he  says,  the  mine  was  generally 
spoken  of  as  the  "Otero  Mine."  The  evidence  is' so  strong  that  it  cannot  be 
doubted  that  Barela  claimed  to  have  discovered  a  mine,  which  is  none  other 
than  what  is  known  now  as  the  "Big  Copper  Mine."  This  was  not  an  orig- 
inal discovery,  but  the  rediscovery  of  an  old  abandoned  mine.  The  papers 
filed  before  Judge  Jose  Albino  Chacon  prove  that  Luis  Auguilar  appeared  be- 
fore Chacon  on  the  seventh  day  of  April,  184^,  and  claimed  the  discovery  of  a 
mine,  and  made  verbal  registry  of  the  mine  April  12, 1846.  Himself  and  Ma- 
riano Varela,  sometimes  called' Barela,  tiled  formal  written  application  for  its 
possession.  On  the  same  date  a  formal  paper  was  filed,  showing  that  Varela, 
Auguilar,  Jose  Otero,  and  Antonio  Jaques  joined  in  the  enterprise.  An  ex- 
pert was  appointed,  and  formal  proofs  made.  The  justice  of  the  first  instance, 
Jose  Albino  Chacon,  recites  in  the"  title  papers  held  by  Barela,  Jaques,  and 
Otero:  "I  proceeded  immediately,  accompanied  by  my  attending  witnesses, 
the  appointed  expert,  and  the  interested  parties  to  the  mines,  *  ♦  *  and, 
finding  ourselves  there,  I  ordered  the  expert  to  examine  the  same.  *  *  * 
After  this,  they  proceeded  to  measure  six  locations  upon  the  line  or  direction 
of  the  view  pertaining  to  them  as  discoverers  and  partners,  and  consequently 
they  were  measured  from  the  mouth  of  the  mine.  *  *  *  This  being  done, 
I  ordered  the  interested  parties  to  Widk  over  the  surface  of  the  mine,  and  throw 
stones  in  all  directions,  in  sign  of  possession."  There  was  present,  as  shown 
by  the  papers,  Antonio  Jaques,  Antonio  Jose  Otero,  Mariano  Varela,  Luis 
Auguilar,  as  discoverers  and  partners,  Jose  Albino  Chacon,  justice  of  the  first 
instance,  Julian  Tenario,  interpreter,  Anton  Chaves,  Francisco  Sarracino,  as 
witnesses.  Eight  witnesses  attend  this  formal  act  of  delivering  the  posses- 
sion of  the  very  mine  in  controversy.  Antonio  Jaques  in  188i$,  standing  at 
the  mouth  of  the  mine,  identifies  it  as  the  one  named  in  these  papera.  Anto- 
nio Jaques,  as  a  witness,  proves  actual  possession  and  work  on  the  mine  in 
1846.  He  says  Juan  Antonio  Otero  was  an  uncle  of  Maranio  Otero,  the  son 
of  Juan  Otero.  He  says  Juan  Otero  and  Antonio  Jose  Otero  were  partners 
in  the  mine;  that  they  got  the  interest  Auguilar  held  originally,  and  when 
the  American  forces  came  in  they  (the  Oteros)  remained  there,  and  the  mine 
was  then  over  ten  varas  deep;  and  that  San  Francisco  contained  2,000  people. 
He  says:  "I  worked  in  sinking  a  shaft  as  required  by  law,  and  from  the  time 
possession  was  given  to  me  I  worked  it  until  the  United  States  forces  came 
into  the  territory.  I  had  eight  or  ten  blasters  at  work  taking  out  ore,  and 
men  employed  hauling  ore  in  wagons  to  the  furnaces.  We  had  all  kinds  of 
workmen,  wagoners,  blasters,  hoistera  of  the  metal,  and  other  employes. 
Serafln  Ramirez  made  no  claim  to  the  mine.    Notices  were  posted  up,  both 
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at  Beal  de  San  Francisco  and  at  Santa  Fe,  that  we  had  denounced  the  mine, 
in  order  that,  if  any  other  persons  had  "any  claim,  they  could  appearand  man- 
ifest it.**  This  witness  comes  with  the  very  highest  evidence  of  cliaracter. 
In  his  country,  he  has  been  continuously  for  20  years  trusted  as  a  member  of 
the  highest  court  in  the  state,  and  occasionally  its  presiding  officer.  The  facts 
he  narrates  are  corroborated  by  the  witnesses  heretofore  named,  nine  in  num- 
ber,— some  of  whom  knew  Barela  to  work  there;  and  others,  of  the  Otero 
wagons  hauling  the  ore  away.  The  Oteros  remained,  and  continued  the  work. 
After  Aguilar  went  back  to  Mexico,  as  Perea  and  Aranda  fully  prove,  Jaques 
and  his  associates,  in  the  most  public  manner,  took  possession  and  worked  the 
mine.  Where  was  Sera6n  Bamirez  during  this  time?  Whether  at  Santa  Fe 
or  Real  deSan  Francisco,  he  would  get  notice,  as  it  was  posted  in  both  places. 
Where  was  he  during  the  public  act  of  taking  possession;  during  the  previous 
work  to  sink  the  shaft,  as  the  law  required;  while  the  blasters  and  holsters 
were  taking  out  ore;  while  the  Otero  wagons  were  hauling  it  to  Antonito? 
So  far  as  the  evidence  shows,  he  was  utterly  silent.  Had  he,  ttoo  years  be" 
fore^  procured  his  grant,  to  claim  thereunder  this  mine?  If  so,  would  he  have 
stood  by  without  protest,  and  see  Jaques  (known  as  a  profound  lawyer)  with 
his  associates  denounce  the  mine,  work  it,  receive  juridical  possession,  and 
build  up  against  him  legal  titles  thereto?  The  acts  done  by  Jaques  and  the 
Oteros  were  on  so  large  a  scale,  they  must  have  been  notorious;  and,  in  addi- 
tion, notices  were  prominently  posted  in  both  towns,  so,  if  he  had  lived  at 
either,  he  would  have  known  of  this  occupation  hostile  to  his  claim,  if  he  had 
any.  He  was  a  prominent  and  influential  man.  The  posted  notices  at  the 
two  towns  would  have  come  to  some  of  his  friends,  and  they  would  have  in- 
formed him,  (Don  Serafin.)  If  Jaques  tells  the  truth;  if,  as  Perea  says,  in 
1846  and  1847,  the  wagons  of  the  Oteros  were  Imuling  ore  from  this  mine;  if 
Barela  had  the  ore  from  the  mine  taken  down  in  wagons  and  carts  belonging 
to  the  Oteros  to  the  spring  at  San  Antonito,  before  Serafin  began  work, — it  is 
wholly  unreasonable  to  believe  that  Bamirez  would  have  stood  by  without  a 
word.  If,  in  1843, 1844,  or  1845,  Bamirez  had  sent  out  his  peons  to  clean  out  the 
mine,  it  would  not  have  been  an  old  abandoned  mine,  as  Barela  and  Auguilar 
put  it  on  record,  Jis  Jaques  and  others  also  swear,  but  one  showing  work  newly 
done.  There  is  one  reasonable  theory  upon  which  the  evidence  in  this  case 
can  be  only  reconciled  and  one  which  is  probably  the  truth.  If,  however, 
Serafin  Bamirez  had  no  claim  at  that  time  to  the  mine,  but  began  his  claim 
later,  in  1852  or  1853,  as  his  brother  swears,  by  a  denouncement,  and  not  un- 
der a  claim  through  his  great-grandfather,  his  silence  while  Jacques  worked 
the  minas  would  be  accounted  for,  and  his  omission  to  object  to  such  occupa- 
tion by  Jaques  and  Barela  and  Otero  be  consistent  with  his  claim  in  1852,  but 
not  with  the  one  he  now  sets  up. 

Appellee,  in  his  brief,  says:  "We  suggest,  however,  that  all  statements  by 
witnesses  as  to  matters  accruing  nearly  forty  years  since  are  to  be  received 
with  a  great  deal  of  caution;  at  least,  so  far  as  exact  dates  are  concerned.** 
That  statement  is  very  creditable  to  the  learned  counsel,  Mr.  Thornton,  who 
evidently  prepared  the  able  brief  in  which  it  occurs,  and  who  has  deeply  im- 
pressed this  court,  not  only  with  his  ability,  but  as  well  with  his  fairness  in 
argument.  It  is  exactly  at  the  point  suggested  by  this  quotation  where  the 
case  of  the  appellee  is  weak.  The  complainant  presents  the  petition  of  Bami- 
rez to  the  Mexican  government;  the  solemn  written  deed  of  possession  made 
by  the  judge,  and  the  record  therein;  the  no  less  formal  petition  to  Surveyor 
General  Pelham,  with  proof  of  actual  possession  under  tiie  grant  description 
then  made;  two  petitions;  two  records,  each  one  undergoing  the  scrutiny  of 
different  officials  at  different  periods;  also  the  title  to  the  mine,  with  the  cer- 
tificate of  the  attending  witnesses.  All  this  the  appellee  seeks  to  overthrow 
and  set  aside  as  incorrect,  and  substitute  for  this  written  record,  made  at  the 
time  of  its  date,  the  failing  memory  of  a  few  old  men  as  to  events,  names 
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that  mountains  bore,  dates,  transactions,  40  years  ago;  and  this  evidence  sub- 
ject to  those  feelings  and  interests  which  are  necessarily  a  part  of  human  nat- 
ure. The  character  of  such  evidence  proves  its  inherent  weakness.  Where 
so  large  a  stake  is  involved,  there  is  also  the  temptation  to  corrupt  witnesses, 
— to  sliadow  them,  as  Davis  and  Hart  did  Aranda.  There  is,  in  addition,  the 
liability  on  the  part  of  the  witnesses,  in  speaking  of  so  remote  a  time,  to  be 
inacci;rate  where  certainty  is  important,  and  forgetful  or  visionary  respecting 
dates  or  events.  Ail  this;  and  much  more  which  might  be  added,  shows  tliat 
evidence  depending  on  memory  is  not  in  any  degree  so  reliable  as  what  has 
been  so  often  solemnly  reduced  to  writing  and  m^e  a  matter  of  record.  Here 
it  is  well  to  observe,  there  is  another  record  as  to  the  location  of  this  grant, 
which  in  a  high  degree  corroborates  the  deed  of  Ramirez.  This  is  set  out  in 
Exhibit  H  of  the  record.  It  is  the  petition  for  the  same  land  by  another 
claimant: 

"To  the  Judge  of  the  First  Insfance:  I,  Jose  Terran  del  Vallo,  native  of 
the  department  of  the  east,  and  established  here  in  this  territory  for  eight 
years,  present  myself  before  your  honor,  stating  that  having  examined  a 
tract  of  unoccupied  land,  which  is  known  by  the  name  of  the 'Canon  del 
Agua,'  which  in  the  name  of  the  sovereignty  I  register  and  solicit,  as  much 
for  the  purpose  of  encouraging  the  pursuit  of  agriculture,  although  with  im- 
mense labor  which  it  needs,  as  for  the  purpose  of  keeping  some  animals  on  its 
summer  pasturage.  *  *  *  Said  tract  has  from  north  to  south  4,300  varas 
on  the  east;  5,000  from  east  to  west  on  the  north;  from  north  to  south  on  the 
west,  4,300;  from  east  to  west  on  the  south,  5,000  varas.     *    *    * 

''Real  de  San  Francisco,  February  15,  1846. 

"Jose  Tehran  del  Balle.** 

The  record  in  writing  recites  that  the  judge,  Trinidad  Barcelo,  actually 
went  with  Del  Balle  onto  the  ground,  found  it  vacant,  and  gave  formal  pos- 
session. Here  is  a  date  fixed  by  writing  and  record,  and  a  written  recital  of 
the  fact,  which  shows  that  at  the  date  February,  1846,  the  tract  known  as 
"Canon  del  Agua"  was  vacant.  If  the  Big  copper  mine  had  been  a  part  of 
that  tract,  and  tiien  occupied,  no  such  certificate  could  have  been  made.  If  it 
was  not  a  part  of  the  tract,  but  was  far  to  the  east  of  it,  and  occupied,  it 
would  not  have  been  in  the  way  of  such  a  recital.  The  description  used  is 
strong  evidence  to  corroborate  the  description  of  the  grant  to  Bamirez.  It  de- 
fines the  boundaries  as  being  from  north  to  south,  and  from  east  to  west, 
with  the  points  of  the  compass.  So,  also,  does  the  description  in  the  grant  to 
Eamirez«  in  effect,  as  recited  in  tlie  original  grant.  Del  Ballets  petition  and 
grant  give  the  length  of  each  of  the  boundary  lines,  which  corresponds  ex- 
actly with  thtt  description  used  by  Ramirez  in  his  petition  in  1859  before  Pel- 
ham,  to-wit:  "The  quantity  of  land  claimed  is  five  thousand  varas  square." 
Bamirez  himself  regarded  the  Canon  del  Agua,  as  described  in  Del  Balle's 
petition,  as  the  same  owned  by  him,  and  granted;  because  on  the  seventh 
day  of  December,  A.  D.  1887,  he  procured  for  him  a  conveyance  of  the  grant. 
In  that  instrument  Del  Balle  recites  that  he  conveys  to  Bamirez  because  the 
latter  has  a  prior  title,  and  has  given  him  500  varas  of  the  land.  Later, 
August  7,  1866,  after  Cooley,  Kitchen  &  Co.  had  received  their  conveyance 
from  Bamirez,  Del  Balle  is  again  called  upon  for  further  conveyance  to  this 
same  grant.  At  that  date  he  makes  a  second  conveyance,  for  which  SIOO  is 
paid.  This  conveyance  is  witnessed  by  Bamirez.  Here,  then,  is  an  addi- 
tional record,  dated  only  two  years  later  than  Serafin's  grant,  in  which  the 
idea  is  clearly  conveyed  that  the  lines  are  direct  north,  south,  east,  and  west, 
and  the  form  about  square.  From  the  fact  that  exact  distances  are  named,  it 
is  probable  that  measurements  were  made.  This  shows  that  there  was  a  well- 
defined  tract  of  land  known  there  as  the  "Canon  del  Agua."  This  record  is 
also  sought  to  be  overthrown  by  the  same  ciass  of  evidence.  Contrast  this 
description  with  a  diagram  showing  the  lines  made  by  the  survey  sought  to  be 
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upheld,  and  it  reveals  such  a  departure  from  the  description  as  at  first  sight  to 
condemn  the  survey.  It  is  also  written  in  the  record  by  the  justice  of  the 
first  instance,  Chacon,  in  writing,  proven  by  eight  witnesses,  that  on  the 
twenty-first  day  of  July,  1846,  Jaqnes,  the  Oteros,  Varela.'and  Luis  Aguilar 
were  in  actual  possession  of  the  Big  copper  mine.  Which  shall  prevail, — 
this  record,  thus  attested  and  preserved,  or  the  infirm  memory  of  a  few  wit- 
nesses? 

Holding  fast  to  these  papers  written,  and  records  made  and  attested,  by  so 
many  different  men,  safe  anchorage  is  found  upon  which  to  establish  the 
truth;  turning  away  from  this  safe  and  reliable  proof  to  "evidence  which 
should  be  received  with  caution, "  nothing  can  be  certain  or  reliable.  No  pub- 
lic official,  with  a  merely  executive  duty  to  perform,  should  permit  himself 
to  be  drawn  from  positive,  relisible,  certain  written  evidence,  to  rest  upon 
that  which  is  uncertain  and  visionary.  There  is  no  one  fact  about  which 
men  are  more  liable  to  be  honestly  mistaken  than  as  to  dates;  and,  respecting 
Bamirez's  claim,  dates  are  of  the  utmost  importance.  If  it  be  true  that  he 
made  no  claim  that  the  Big  copper  mine  was  the  one  referred  to  in  his  papers 
until  years  after  the  grant,  then  there  is  no  reason  why  that  mine  should  be 
taken  as  a  land  mark  more  than  the  one  west  of  Canon  del  Agua  spring.  It 
is  not  so  important  what  Ramirez  claimed  q/Ur  1848,  in  ascertaining  the 
boundary  point, — although  such  a  claim  would  have  its  weight, — as  what  he 
claimed  prior  to  1844,  the  date  of  his  grant.  We  believe  the  evidence  does 
prove  with  certainty  that,  early  in  1846,  Jaques  and  his  associates  had  actual 
possession  of  the  mine,  and  that  the  Oteros  continued  to  work  it.  It  also 
proves  that  at  occasional  intervals,  at  a  later  period,  Ramirez  also  occasion- 
ally worked  the  mine.  There  is  an  entire  failure  of  the  proof  as  to  a  continu- 
ous claim  by  Hamirez,  or  continuous  work.  The  written  evidence  which 
Bamirez  placed  on  file  as  to  the  mine  west  of  the  spring  described  it  as  ** an- 
cient." The  evidence  proves  that  he  worked  that  mine  quite  as  early  as  the 
other,  and  the  evidence  as  clearly  indicates  that  as  a  call  in  the  grant  as  the 
one  to  the  east.  Here  it  may  be  well  to  consider  the  evidence  relating  to  that 
point.  The  following  evidence  tends  to  show  a  mine  south-west  of  the  Real 
de  San  Prancisco,  and  north-west  of  the  Canon  del  Agua  spring,  at  a  point 
where  a  large  majority  of  witnesses  place  the  Little  Tuerto  mountain,  and  a 
point  corresponding  with  the  call  of  the  grant. 

Bartolo  Pena,  in  liis  examination  taken  before  Tread  well,  says:  "The  mine 
on  the  left  side  of  the  arroya,  just  at  the  foot  of  the  Fademal  mountain,  was 
discovered  by  Ignacio  de  Geboro.  Do  not  remember  the  year,  but  it  was  the 
first  mine  discovered  and  worked  in  this  section.  It  was  an  iron  mine.  It 
was  afterwai'ds  located  and  claimed  by  Jose  Serafin  Ramirez.  He  called  it  his 
own  mine.  There  is  also  another  mine  in  that  section  of  the  country,  the 
Big  copper  mine.  It  was  discovered  by  Mariano  Yarela  and  Antonio  Jaques. 
After  it  was  discovered,  Serafin  Ramirez  worked  it*" 

Trinidad  Romero:  "Question,  Do  you  know,  during  the  time  you  were 
first  residing  at  San  Francisco,  there  were  any  old  mines  m  the  vicinity  of 
the  Palo  Amarillo?  Answer,  Yes,  sir;  there  were  several  shafts  there  in  a 
little  mountain,  but  I  do  not  now  remember  what  they  called  tlie  little  moun- 
tain. My  father  used  to  tell  me  they  belonged  to  Serafin  Ramirez.  They 
were  then  working  those  mines.  I  first  went  to  Real  de  San  J'rancisco,  to 
reside,  in  1844,  and  lived  there  six  or  seven  years.  My  father  had  a  planting 
ground  at  the  Palo  Amarillo,  and  I  herded  the  cows  and  goats  near  there. 
Near  the  roads  over  there,  close  to  the  Palo  Amarillo,  I  have  seen  two  shafts 
there, — maybe  more;  two  I  remember  well.  I  know  Serafin  Ramirez  very 
well.  My  father  was  personally  well  acquainted  with  him.  He  was  his 
'compadre,'  and  used  to  stop  with  my  father  every  time  he  came  to  town." 
Again,  speaking  of  the  old  shafts  to  the  south-west  of  the  town,  the  follow- 
ing is  in  his  evidence:  *' Question.  From  my  recollection  of  your  testimony, 
v.l7p.no.5 — 25 
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you  mentioned  tbat  the  people  went  sometimes  on  one  side  of  the  mountain, 
and  sometimes  on  the  other,  when  the  road  was  bad.  It  was  in  that  little  mount- 
ain, was  it?  Anstoer.  Yes,  sir;  it  was  on  the  Albuquerque  road.  They 
had  some  particular  name  for  that  little  mountain  at  that  time,  but  I  have  for- 
gotten it.    It  was  close  to  the  place  called  •  Palo  Amarillo.'" 

Mariana  Antonio  Sandoval,  (folio  2819:)  "Was  the  wife  of  Don  Serafin. 
Question.  In  1864,  and  the  early  part  of  1865,  did  not  your  husband  malce 
locations  of  new  mines,  many  of  them  near  the  town  of  San  Francisco, — 
some  in  the  mountains,  and  some  of  them  near  the  Palo  Amarillo?  Answer. 
What  mines  are  to  be  found  in  the  Palo  Amorilla?  You  are  asking  so  many 
questions  I  have  become  confused;  there  are  so  many  mines  over  there." 

Jose  Augustin  Ramirez:  "Son  of  Don  Serafin.  Was  born  in  1845.  I 
know  the  place  known  as  the  «Palo  Amarilla  Planting  Grounds.'  My  father 
worked  a  mine  close  to  the  Palo  Amarilla.  I  do  not  recollect  the  exact  time. 
He  generally  took  me  along  with  him.  My  uncle  Melquiades  Bamirez  lived 
with  my  father  at  that  time,  but  did  not  work  in  that  mine.  He  did  not  dis- 
cover the  mine.  This  mine  is  a  little  south-west  of  the  town  of  Heal  de  San 
Francisco.  It  is  between  the  two  roads  that  go  to  San  Pedro;  that  is,  the  old 
and  the  new  rond, — about  half  way  between  them.  It  is  an  old  lead,  prob- 
ably five  or  six  feet  deep.  It  was  discovered  and  prospected  by  my  father.  I 
can  remember  when  he  discovered  and  prospected  it.  At  the  time  I  was  jus- 
tice of  the  peace,  in  April,  1865.  my  father,  Jose  Serafin  Ramirez,  Melquiades 
Ramirez,  Manuel  y  Lopez,  and  Juan  Ortiz  made  a  petition  to  me  as  justice  of 
the  peace  to  register  a  mine  of  lead  and  silver  at  the  Palo  Amarillo.  It  is 
the  mine  I  have  just  spoken  of,  and  the  shaft  is  five  or  six  feet  deep. "  Con- 
sider this  evidence  of  the  son  in  counectiqn  with  the  paper  to  which  he  refers, 
and  it  proves  conclusively  that  this  mine  is  not  a  new  discovery,  but  an  "an- 
cient mine."  The  following,  in  evidence,  is  the  paper  to  which  the  witness 
refers: 

**  Territory  of  New  Mexico,  County  of  Santa  Fe. 
^^ Claim  of  a  Mine  at  the  Palo  Amarilla, 

"Placer,  March  28,  1865. 

"To  the  Honorable  Aitf/ustin  Ramirez — Sir:  Your  petitioner's,  proprietors 
and  owners  of  a  lead  and  silver  mine  at  the  placer  of  the  Palo  Amarillo,  and 
within  the  location  of  the  tract  of  the  Canon  del  Agua,  within  the  district  of 
the  Placer  de  San  Francisco,  state  that  as  members  of  the  New  Mexico  Gold 
and  Copper  Mining  Company,  at  the  placer  of  San  Franciso,  and  in  its  name, 
we  register  and  claim  a  mine  of  one  thousand  five  hundred  feet  on  the  direc- 
tion of  the  vein.  The  said  mine  is  ancieiitt  and  known  as  •  Antonio  Sala- 
zar's,'  of  whom  it  was  bought  by  your  first  petitioner  in  the  year  1848,  and 
the  assessment  work  done  according  to  the  "old  laws,  and  now  it  is  registered 
as  a  part  of  the  company,  by  halves  with  your  first  petitioner.     *    *    • 

"Juan  Ortiz. 
"Jose  Serafin  Ramirez. 
"Manuel  C.  y  Lopez." 

A  certificate  is  attached  to  the  foregoing,  dated  March  28,  1865,  signed  by 
AUGTJSTIN  Hamirez,  justice  of  the  peace,  certifying  that  Jose  Serafin  Ramirez, 
Melquiades  Ramirez,  and  Manuel  C.  y  Lopez  came  before  him,  and  declared 
"that  everything  contained  in  the  preceding  instrument  is  the  truth."  Au- 
gustin Ramirez  identifies  the  mine  named  in  this  instrument  as  the  one  near 
the  Palo  Amarilla.  Augustin  was  born  in  1845;  so. in  1848,  when  this  paper 
recites  this  mine  was  bought  by  Ortiz,  Augustin  was  only  three  years  old, 
and  could  not  have  known  about  it.  It  was  a  mine  as  early  as  1848,  so  he 
is  mistaken  about  its  being  discovered  by  his  father,  unless  it  had  fallen  into 
disuse,  which  is  likely,  and  was  again  owned  by  Don  Serafin.  This  mine  was 
of  suflicient  importance  to  buy  and  sell  in  1848.  Its  liistory  prior  to  that  date 
is  not  very  clearly  disclosed.    It  is  about  the  place  w  here  Bartolo  Peua  locates 


Digitized  by 


Google 


N.  M.]    UNITED  STATES  V.  SAN  PEDRO  &   CANON  DEL  AQUA  00.      387 

a'  mine,  which  he  says  was  the  first  one  discovered  in  the  country,  and  which 
he  says  Ignacio  Gebere  discovered,  and  which  he  says  was  afterwards  located 
and  claimed  by  Serafln  Ramirez,  and  which  Pena  calls  an  "iron  mine."  Un- 
less these  two  mines  are  the  same,  then  there  are  two  very  old  mines  there. 
Serafin  Hamirez  and  his  associates  no  doubt  regarded  the  mine  described  by 
Angustin  as  a  very  old  one.  for  they  described  it  as  an  "ancient  mine." 

Felipe  Delgado,  (folio  718:)  **  Question,  In  your  testimony  yesterday  you 
stated  that  Ramirez  was  working  a  copper  mine  situated  in  the  Canon  del 
Agua.  What  direction  was  this  mine  from  San  Franci^o?  Answer.  I  heard 
the  mine  was  to  the  west  of  the  Canon  del  Agua.  Q.  The  question  is,  what 
direction  was  it  from  the  town  of  San  Franciso?  A,  To  the  south.  Q,  Was 
it  south  or  east?  A.  To  the  south  directly.  There  was  one  other  copper 
mine  that  I  heard  of  in  that  district.  I  heard  it  was  near  the  Canon  del  Agua 
to  the  west."  **The  Canon  del  Agua  runs  from  the  south  to  the  north.  I 
heard  it  was  on  the  west  side,  but  whether  above  or  below  the  spring  I  do 
not  know.  This  copper  mine  was  not  in  the  same  mountain  in  which  the 
mines  known  as  *  Bonanza '  and  •  Bonanzito '  were  situated.  That  mountain 
is  separate  from  the  Canon  del  Agua.  The  Canon  del  Agua  mountain  is 
south-west  of  the  mountain  where  the  Bonanza  mine  was.  San  Francisco 
mountain  is  the  name  where  the  Bonanza  was.  When  I  went  out  -there  it 
was  not  known  there  was  any  mineral  this  side  of  the  mountain."  This 
gives  a  strong  indication  that,  at  the  time,  there  was  a  mine  to  the  south-west, 
that  it  was  a  copper  mine,  and  worked  by  Ramirez. 

Juan  Delgado:  "I  have  seen  some  old  mines  near  the  road  that  goes  down 
to  the  Rio  Grande,  a  little  to  the  south-west  of  San  Francisco." 

Stephan  C.  White:  "Question,  Do  you  know  whether  there  are  any  old 
shafts — mining  shafts — around  anywhere  in  the  vicinity  of  this  Palo  Ama- 
rilla  planting  ground?  Answer,  Yes,  sir;  there  is  one  old  shaft, — an  old 
mine  out  on  this  road  we  are  speaking  of,  [the  road  going  down  from  San  Fran- 
isco  to  Palo  Araarilla,]  to  the  right  of  the  road  before  you  turn  off  to  go  down 
to  the  Palo  Amarillo, — to  the  west  of  the  road.  There  is  an  old  shaft  there. 
More  iron,  it  appears  to  me,  in  the  shaft  than  anything  else,  with  some  cop- 
per to  the  west  of  it.  The  shaft  is  probably  five  or  six  feet  deep.  They  call 
it  a  mine.  It  would  be  called  a  mine  if  it  showed  a  big  body  of  mineral. 
There  is  a  good  body  of  mineral  in  it. " 

John  M.  Talbot:  "There  is  a  road  leads  from  San  Francisco  directly  down 
to  the  Palo  Amarilla.  There  is  one  mine  south  of  this  Palo  Amarilla  road, 
about  a  mile  and  a  half  from  Golden,  in  a  south-westerly  direction,  on  the 
east  side  of  a  small  mountain, — an  old  mine  that  had  been  worked  there;  a 
good  deal  of  rock  thrown  out;  about  eight  feet  deep.  Showed  a  good  deal  of 
mineral,  iron,  and  galena  ore." 

Eulojio  Aranda:  "I  heard  White  testify.  I  heard  all  the  people  say  Igna- 
cio Vara  sunk  that  shaft,  but  I  do  not  know  him,  or  see  him  do  the  work. 
I  do  not  know  when  it  was  sunk.  When  I  saw  it,  it  was  old,  and  about  six 
feet  deep. " 

This  proves  that  as  early  as  1848  this  was  then  an  old  mine.  Who  Ignacio 
Vara  is,  the  evidence  does  not  disclose.  Another  witness  does  speak  of  him 
as  having  discovered  the  first  mine  in  that  country.  It  will  be  observed  that 
the  word  "discovered"  is  used  both  to  apply  to  a  mine  never  before  worked, 
and  also  to  one  commenced  and  abandoned;  so  it  would  not  result  from  the 
use  of  that  word  that  this  mine  might  not  have  been  very  old.  B.  W.  Webb 
testifies  also  to  a  mine  in  the  same  locality. 

Although  we  have  compiled  a  statement  of  the  evidence  given  by  the  de- 
fendant's witnesses  as  to  the  Big  copper  mine,  its  location,  and  Ramirez's 
relation  to  it,  yet  this  opinion  has  extended  to  such  length  that  it  is  deemed 
advisable  to  omit  such  detailed  statement.  It  is,  however,  our  belief  that 
Bucb  evidence  in  no  way  overturns  that  of  Antonio  Jaques,  or  the  record 
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above  referred  to,  and  the  witnesses  who  support  it,  and  t\at  it  is  not  sufficient 
upon  which  to  hold  it  proven  that  the  mine  mentionea  in  tiie  grant  descrip- 
tion lies  east  of  the  Canon  del  Agua  spring,  rather  than  west  of  it;  especially 
in  view  of  the  other  evidence  in  the  record.  With  the  overwhelming  weight 
of  evidence  proving  the  Little  Tuerto  to  be  be  just  as  the  petition  of  Ramirez 
fixes  it.— north- west  of  the  spring, — with  mines  there  fairly  meeting  the  de- 
scription in  the  grant  in  that  particuiar,  it  does  seem  that  the  lands  granted 
should  not  be  inverted  so  as  to  make  such  a  radical  change  in  location, 
even  if  it  were  uncei-tain  as  to  the  exact  locality  of  the  mine.  If  all  other 
calls  in  the  grant  description — the  landmarks—can  be  found,  and  there  is  un- 
certainty as  to  one  only,  that  should  not  operate  to  disregard  all  others. 

THE  NORTH  BOUNDARY  LINE. 

Let  us  now  examine  the  evidence  as  to  the  foregoing  line,  and  it  will  be 
plain  that  such  line  is  wrong  beyond  ^1  doubt,  as  fixed  by  the  survey.  The 
evidence  which  shows  an  absolute  disregard  of  the  northern  boundary,  as  re- 
cited in  the  grant  description,  is  to  our  minds  perfectly  conclusive. '  It  will 
not  be  necessary  to  add  to  the  length  of  this  opinion  by  quoting  all  the  evi- 
dence, but  a  careful  reading  of  it  demonstrates  that  San  Francisco  at  the  date 
of  the  grant  was  a  town  of  about  2,000  people.  Tlie  survey  includes  a  sub- 
stantial, part  of  that  town.  It  is  not  to  be  believed  that  Ramirez  asked,  or 
that  the  judge  of  the  first  instance  granted  and  turned  over  to  him,  possession 
of  such  a  town.  It  was  a  flourishing  mining  region,  and  the  vacant  lands 
adjoining  it  would  be  reserved  for  commons  to  actual  residents,  as  by  the 
Mexican  custom  at  that  time;  besides,  the  evidence  conclusively  fixes  a  line 
east  and  west,  near  a  mile  and  a  half  south  of  the  town,  as  the  correct  northern 
boundary. 

Juan  Delgado:  "Going  down  the  Palo  Amarillo  about  two  and  a  half  miles, 
the  Palo  Amarillo  road  forks  to  the  right, — to  the  west." 

Jose  Maria  Samoza:  "The  road  from  San  Francisco  to  the  Palo  Amarillo 
goes  about  two  miles  almost  directly  to  the  soutli,  and  then  changes  to  the 
west." 

Samuel  H.  King:  "I  know  the  Palo  Amarillo.  A  road  went  down  there 
from  Real  de  San  Francisco.  It  was  a  plain  road.  The  whole  produce  raised 
on  the  Palo  Amarilla  was  hauled  over  that  road  to  the  Real  de  San  Francisco. 
The  Palo  Amarilla  at  that  time  was  cultivated  by  different  people  from  the 
new  places.  You  went  from  San  Francisco  down  on  that  road  some  mile  and 
a  half  or  two  miles,  and  then  the  road  breaks  off  to  the  right,  to  the  Palo 
Amarilla." 

Stephan  White  is  to  the  saine  effect.  He  says:  "The  Albuquerque  road 
runs  about  south-west  from  the  town,  and  then  the  Palo  Amarilla  road 
hranchea  off  to  the  west*  The  first  three-quarters  of  a  mile  (from  the  town) 
is  south, — a  very  little  west  of  south;  then  you  turn  west,** 

R.  W.  Webb:  "There  is  a  main  road  going  nearly  due  soulh,  known  as  the 
•Albuquerque  Road  '  until  you  reach  a  point  about  three-quarters  of  a  mile 
from  Golden,  where,  as  I  understand,  the  Palo  Amarillo  road  branches  to  the 
west.  I  have  been  over  that  Palo  Amarillo  road.  In  a  short  line  it  would  be 
almost  an  easterly  and  westerly  course." 

Henry  Yates  says:  "The  direction  of  the  Palo  Amarillo  road,  from  where 
it  branches  off  from  the  Albuquerque  road,  is  nearly  east  and  west." 

Trinidad  Romero:  "In  going  from  Real  de  San  Francisco  to  the  Palo  Ama- 
rillo planting  ground,  you  went  down  south  on  the  Albuquerque  road.  I 
used  to  walk  it  two  or  three  times  a  day,  and  then  turn  off  the  Albuquerque 
road  to  the  west  from  the  main  road^  and  this  road  which  turned  off  went  to 
the  Palo  Amarillo  planting  ground." 

Francisco  Aranda:  "To  go  to  Palo  Amarillo,  you  went  down  from  San 
Francisco  on  the  Albuquerque  road  about  one  league.  There  we  turned  off 
to  the  west  from  the  main  road,  in  going  to  the  Palo  Amarillo.    That  is  the 


Digitized  by 


Google 


N.  M.]    UNITED  STATES  V.  SAN  PEDBO  A   CANON  DEL  AQUA  00.      88*^ 

way  I  left  with  my  wagons  of  corn  to  go  down  to  the  wells  from  the  Palo 
Aniarillo.  It  passes  in  the  direction  of  the  west,  and  between  two  little 
mountains  there." 

Juan  Nieto:  "The  road  going  from  San  Francisco  to  the  Palo  Amarillo  goes 
south  a  distance,  and  then  turns  west.  The  arroyo  of  the  Palo  Amarillo  runs 
to  the  west." 

Jose  Auguilar,  who  swears  he  was  present  when  possession  was  given  to 
Ramirez,  says:  **The  northern  boundary  of  the  grant  was  fixed  from  three- 
quarters  of  a  mile  to  a  mile  from  the  town." 

Nazario  Lopez:  **I  know  the  boundaries  pointed  out  to  Ramirez  when  he 
took  possession.  They  were,  oh  the  west,  the  old  road  leading  to  the  Palo 
Amarillo  and  San  Pedro;  on  the  north,  I  do  not  recollect  exactly,  but  I  be- 
lieve it  was  the  foot  of  the  same  mountain."  If  that  is  so,  why  is  the  north 
line  earned  a  mile  and  a  half  north  of  this  point,  so  as  to  include  the  town? 

Mr.  Grifiin,  in  his  evidence,  says  (folio  3245)  that  it  was  right  where  these 
roads  forked,  going  down  on  the  Albuquerque  road  from  San  Francisco,  and 
turning  west  to  the  Palo  Amarillo,  that  a  point  was  fixed.  He  gives  no  satis- 
factory reason,  nor  does  any  occur  in  the  evidence,  why  a  line  east  and  west 
was  not  there  established  for  the  northern  boundary. 

Jose  Augustin  Ramirez.  This  witness,  who  was  a  son  of  Serafin,  was  pres- 
ent at  the  survey  with  Mr.  Griffin,  Serafin,  and  others.  His  evidence,  with 
what  has  already  been  given,  fixes  the  point  for  the  northern  boundary  so 
clearly  there  should  be  no  doubt  about  it.  See  folio  2874.  *'  Question.  Is  there 
not  about  a  mile  and  a  half  south  from  the  town  of  San  Francisco,  on  the  load 
leading  to  the  San  Pedro  ranch,  another  road  turning  off  to  the  right,  towards 
the  Palo  Amarillo?  Answer^  Yes,  sir.  Q,  Do  you  know,  or  were  you  pres- 
ent, when  Mr.  Griffin,  with  some  other  parties,  took  testimony  at  the  forks  of 
that  road  on  the  seventh  of  May,  1866?  A,  Yes,  sir*  On  the  old  road  lead- 
ing to  the  San  Pedro  there  is  a  monument  placed  near  the  Palo  Amarillo.  Q. 
I  ask  you,  on  the  seventh  day  of  May,  1866,  whether,  when  Mr.  Griffin  and 
your  father  was  there  at  the  forks  of  that  road  with  your  father  and  other 
parties,  was  there  anything  said  about  that  point  being  one  of  the  boundaries 
of  the  Canon  del  Agua  grant?  A*  Yes,  sir.  Q.  What  was  said?  A.  That 
was  the  boundary  of  the  grant;  that  Serafin  Ramirez  had  sold  it.  There  are 
little  mountains  west  of  the  Albuquerque  road. " 

If  it  be  said  the  presumption  of  law  is  in  favor  of  the  survey,  it  may  well 
be  asked  if  this  evidence  does  not  completely  overthrow  that  presumption. 
Here  was  Serafin  himself  and  Griffin.  Before  them  was  the  road  comi  ng  down 
south, — the  Albuquerque  road, — with  Real  de  San  Francisco  a  mile  and  a  half 
to  the  north,  and  at  this  point  the  road  branched  to  the  west,  and  went  out  t<> 
the  Palo  Amarillo,  and  right  there  a  monument  was  placed.  According  to 
the  evidence  of  Griffin  and  Augustin  Ramirez,  Serafin  Ramirez  right  then  and 
there  said:  '"That  was  the  boundary  of  the  grant"  This  point  answered 
exactly  the  call  in  the  description.  There  is  no  satisfactory  reason  found  why, 
exactly  at  this  point,  Griffin  did  not  obey  Serafin,  and  establish  a  line  east  and 
west  through  that  point  as  the  northern  boundary.  This  evidence  alone  brings 
to  our  minds  full  and  complete  conviction  that  this  survey  is  radically  wrong. 
The  doctrine  of  tlie  supreme  court  in  the  Maxwell  Case  is  accepted  by  this 
court,  and  also  regarded  with  great  satisfaction  on  this  point.  U.  8,  v.  Land- 
Grant  Co,^  7  Sup.  Ct.  Rep.  1015, 1271.  Surveys  should  not  be  overturned  for 
light  causes,  or  on  uncertain  evidence,  or  by  reason  of  merely  suspicious  cir- 
cumstances; but  in  a  case  where  it  is  most  conclusively  and  satisfactorily 
proven  that  a  boundary  line  is  pointed  out  by  the  grantee  to  the  surveyor  and 
the  purchaser,  and  such  line  is  entirely  consistent  with  the  courses,  distances, 
and  calls  of  the  grant,  and  such  boundary  is  utterly  disregarded,  and  extended 
a  mile  and  a  half  to  the  north  of  the  honest  line,  and  so  as  to  include  a  large 
part  of  a  populous  town,  the  case  stands  on  different  grounds,  and  it  becomes 


Digitized  by 


Google 


890  PACIFIC  REPORTER.  [K.  M. 

the  highest  duty  of  a  court  of  conscience  to  set  it  aside,  unless  the  rights  of 
innocent  purchasers  for  value,  and  without  notice,  intervene.  Such  proof 
should  completely  overthrow  every  presumption  in  favor  of  the  survey.  The 
importance  of  the  land  thus  unlawfully  included  is  seen  by  the  statement  that, 
to  the  north  of  such  a  boundary* — estimated,  but  not  calculated,— there  seems 
to  be  about  one-third  of  the  land  included  within  the  survey,  so  that,  regard* 
less  of  any  question  respecting  the  Big  copper  mine  and  the  extension  to  the 
east,  that  to  the  north  is  wholly  wrong.  The  manner  in  which  this  survey 
was  ordered  is  shown  by  the  following  from  Mr.  Griflin's  evidence,  (folio  3263:) 
''Question,  In  the  survey  of  private  land  grants,  when  a  point  is  given — a 
single  point — as  a  boundary, — either  northern  or  southern  boundary,  or  an 
eastern  or  western  boundary, — what  is  the  rule  obsei'ved  by  surveyors  fixing 
that  boundary?  Is  it  by  drawing  a  line,  either  north  or  south  or  east  or  west,  • 
through  that  point  till  it  intersects  the  other  boundaries,  or  what  is  the  rule? 
Answer.  Well,  that  is  what  I  hold  to  be  the  correct  rule;  but  in  this  case  the 
instructions  of  the  surveyor  general  forbade  that  method  of  survey,  and  di- 
rected otherwise.  But  the  other  I  hold  to  be  the  correct  rule;  and  if  I  had 
been  sent  out  there  to  survey  that  or  anyotlier  grant,  without  specific  instruc- 
tions, /  shotdd  haioe  so  surveyed  it,**  Here  is  the  deputy  surveyor  himself 
comlemning  that  survey, — his  own.  If  it  be  said  the  presumption  is  that  his 
survey  was  correct,  the  answer  is  that  the  survey  is  not  correct  in  that  partic- 
ular, lie  says:  "The  other,  the  one  I  did  not  follow,  I  hold  to  be  the  correct 
rule."  Then  the  one  he  did  follow  was  incorrect.  If  Grillin  had  been  sent 
out,  not  tied  down  by  instructions,  lie  would  not  have  located  the  lines  where 
this  survey  places  them.  That  he  says,  plain  enough.  After  stating  the 
rule  which  was  not  followed,  mark  his  words:  "If  I  had  been  sent  out  there 
to  survey  that  or  any  other  grant,  without  specific  instructions,  I  should  have 
so  surveyed  it. "  And,  if  he  had  done  so,  the  north  boundary  line  would  never 
have  gone  north  of  the  point  fixed  by  Ramirez,  and  designated  to  Griffin,  as 
the  northern  line.  Griffin  should  have  communicated  to  the  surveyor  general 
the  information  given  to  him  by  Serafin  Eamirez.  He  should  have  reported 
that  Kamirez  fixed  the  point  for  the  northern  line  a  mile  and  a  half  south  of 
where  it  was  placed  by  the  survey.  Turning  to  the  instructions  given  to 
Griffin  by  Clark,  they  are  utterly  indefensible.  Miller  had  reported  to  him 
affidavits  which  fixed  the  point  where  the  Amarillo  road  turns  to  the  west  from 
the  Old  Albuquerque  road.  This  exact  boundary  was  before  him  when  in  ef- 
fect he  instructed  Griffin  to  disregard  it.  After  designating  how  to  survey 
the  San  Pedro  grant,  he  says  to  Griffin:  "You  are  directed  to  establish  the 
initial  point  of  the  survey  in  the  established  boundary  of  the  San  Pedro  grant 
at  the  most  westerly  intersection  of  the  two  lines."  He  says  the  entire  road 
from  the  placer  seems  to  have  been  intended  as  a  boundary.  The  termini  of 
the  road  will  therefore  be  taken  as  two  points  in  the  survey.  It  is  difficult  to 
conceive  how  Clark  honestly  believed  that  whole  road  to  be  a  boundary  line. 
The  initial  point  he  fixed  was  where  the  road  and  the  northern  boundary  of 
San  Pedro  intersected.  If  he  wanted  an  honest  survey,  why  did  he  not  direct 
Griffin  to  draw  a  line  along  that  boundary  east  from  this  initial  point  for  the 
southern  line  of  the  Canon  del  Agua?  Griffin  says  that  the  correct  rule,  if 
this  were  done,  would  cut  off  one-third  of  the  grant  as  surveyed. 

While  the  evidence  in  this  case  does  compromise  Surveyor  General  Clark, 
we  do  not  think,  as  to  Mr.  Griffin,  it  proves  anything  wrong  in  intent.  A 
reference  to  Clark's  instructions,  to  Griffin  shows  that,  as  to  the  San  Pedro 
grant,  he  ordered  the  latter  to  apply  the  principle  which,  if  let  alone,  he  says 
he  would  have  acted  on  in  making  the  survey  of  the  Canon  del  Agua.  As  "to 
San  Pedro,  Clark  instructs  Griflin:  "The  north  and  south  boundaries  will  be 
east  and  west  lines  run  through  the  points  named."  Now,  why  did  he  not 
permit  Griffin  to  ascertain  on  the  earth's  surface  the  point  which  Ramirez 
pointed  out  as  the  northern  boundary,  and  there  draw  a  line  east  and  west  for 
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the  notthern  boundary  line?  Griffin  swears  that  is  what  should  have  been 
done,  and  what  he  would  have  done  but  lor  his  inslructions.  Such  aline,  as  a 
northern. boundaiy,  would  have  obviated  any  contest  as  to  that  point.  Not  a 
single  item  of  evidence  in  this  case,  not  a  fact  in  it,  will  carry  that  line  a  foot 
north  of  that  point;  and  yet  it  is  said  the  rule  of  surveying  must  be  violated, 
and  the  evidence  disregarded,  to  uphold  the  survey  made  in  disregard  of  cor* 
rect  rules.  To  us  it  is  a  perfectly  plain  case,  as  least  as  to  this  northern  line. 
If  it  be  objected  that,  by  fixing  the  northern  boundary  line  at  the  place  where 
Ramirez  pointed  it  out  to  be,  it  will  have  the  effect  to  reduce  the  quantity  of 
land  which  otherwise  might  be  included  in  the  grant,  it  is  to  us  a  satisfactory 
answer  that  there  is  no  obligation  on  the  part  of  the  government  to  carry  the 
boundary  line  north  of  the  place  fixed  by  the  Mexican  government,  so  as  to 
increase  the  quantity  of  land,  when  it  cannot  be  had  within  described  bound- 
aiies.  The  people  of  Real  de  San  Francisco  have  a  right  to  say  that  land  used 
by  them  as  commons,  and  not  claimed  by  Remirez,  shall  not  wrongfully  be  in- 
cluded in  the  survey,  only  to  make  up  quantity,  or,  if  such  strip  is  public  do- 
main, the  United  States  has  the  right  to  object  to  its  being  thrown  in  as  a 
gratuity  to  Ramirez,  so  as  to  incr«  ase  the  number  of  his  acres.  The  same 
survey  fixed  the  lines  of  both  the  San  Pedro  and  Canon  del  Agua  Grant;  and 
if  within  the  exterior  lines  of  these  two  grants,  as  described  in  their  grant 
deeds,  enough  land  could  not  be  found  to  make  the  quantity  of  both,  that 
would  afford  no  reason  for  carrying  the  Canon  del  Agua  survey  where  it 
should  not  be,  so  as  to  make  up  from  the  goverument  the  quantity  lost,  if 
any,  because  the  grants  either  overlapped  each  other,  or  because  there  was 
less  in  quantity  than  the  grantee  supposed  within  the  outside  lines  described 
in  the  grants. 

There  are  other  things  in  the  record  which  point  with  great  force  Jind  di- 
rectness to  the  conclusion  that  at  the  time  of  this  Canon  del  Agua  grant  there 
was  a  mountain,  or  series  of  them,  known  as  the  "Little  Tuerto,"  constitut- 
ing a  western  call  for  the  grant.  These  Ciinnot  very  well  be  classified  so  as 
to  be  presented  in  an  orderly  arrangement,  but  will  nevertheless  be  given. 
Mr.  Griffin,  on  page  650,  testifies:  "Question.  Please  state  what  was  desig- 
nated to  you  by  the  surveyor  general  as  being  the  eastern  boundary  of  the  San 
Pedro  grant.  Answer.  The  eastern  boundary  of  the  San  Pedro  grant  was  a 
little  mountain  at  the  west  end  of  the  Tuerto  mountains."  Mr.  Griffin's 
memory  failed  to  serve  him  so  as  to  enable  him  to  state  in  exact  terras.  In- 
stead of  naming  "a  little  mountain  at  the  west  end  of  the  Tuertos,"  which 
might  imply  it  was  not  a  part  of  the  Tuertos,  the  surveyor  general,  as  will  be 
seen  on  page  70,  (instructions.)  describes  the  boundaries  of  the  San  Pedro, 
"on  the  east,  the  little  mountain  of  the  Tuerto;"  showing  clearlv  it  was  a  part 
of  the  Tuerto  mountains.  Mr.  Miller  in  his  report  of  May  10, 1886,  to  Clark, 
(page  46,  Record,)  after  he  and  Griffin  and  Cooley  &  Co.  had  been  on  that  ex- 
pedition, says:  "In  the  case  of  the  San  Pedro  grant,  the  little  mountain  of 
the  Tuerto,  cited  as  the  eastern  boundary,  is  fully  identified,  as  the  deposi- 
tions will  show.  It  is  a  part  of  the  Tuerto  mountain,  though  the  official 
translation  describes  it  as  a  little  mountain  on  a  line  with  the  said  Tuerto." 

Jose  Auguilar,  a  man  of  60  years,  whose  evidence  is  in  this  opinion  also 
elsewhere  referred  to,  and  who  swears  he  was  on  the  grant  with  Serafin  Rami- 
rez and  Santiago  Florez  when  juridicial  possession  was  given  to  the  former, 
swears  that  the  boundaries  were  pointed  out  to  Ramirez,  and  further  says, 
speaking  of  the  Canon  del  Agua  grant:  '* Question.  What  was  the  western 
boundary  of  that  grant  given  at  the  time  of  the  possession?  Answm\  The 
San  Pedro  grant." 

Nazario  Lopez  testifies  also  that  he  was  present  when  juridical  possession 
was  in  fact  given  to  Ramirez,  and  when  the  boundaries  were  pointed  out  to 
him.  Both  this  witness  and  Auguilar  are  called  by  the  defendant.  See  page 
609.     ^Question.  Were  you  present  at. the  time  Santiago  Florez  placed  him 
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[Ramirez]  in  possession  of  this  [Canon  del  Agua]  grant?  Answer.  I  was, 
sir.  I  was  there,  and  knew  the  boundaries  pointed  out  to  him,  and  the  land- 
marks. Q,  Give  them.  A.  On  the  west,  the  old  road  leading  to  the  Palo 
Amarilla  and  the  old  San  Pedro  grant." 

With  what  weight  this  evidence  comesi  There  stood  Ramirez,  the  judge, 
Flores,  in  the  prime  of  life,  vigorous,  and  with  minds  alert  to  the  importance 
of  the  act  being  done.  There  was  Auguilar,  Lopez,  and  others.  It  is  not  an 
overdrawn  imagination  which,  coming  to  that  moment  and  place,  sees  San- 
tiago Flores  take  Ramirez  by  the  hand :  " Turn  your  face  to  the  west  There 
stretching  out  before  you,  and  to  the  west,  is  the  San  Pedro  grant.  Its  east- 
ern boundary  is  your  western  line;"  and  then,  taking  up  the  title  papers  for 
the  San  Pedro  grant:  "See,  here  it  is  written  down  in  this  deed,  the  little 
mountain  of  the  Tuerto  is  the  east  boundary  of  the  San  Pedro  grant."  It  is 
true,  no  voice  from  tlie  past  has  in  words  made  such  expressions;  but  if  the 
description  written  down  in  the  San  Pedro  grant  is  true,  and  the  evidence  of 
Auguilar  and  Lopez  called  by  the  defendants  is  also  true,  just  such  an  event 
must  have  occurred  right  there  on  the  land  when  possession  was  given.  It 
must  be  remembered  that  the  delivery  of  possession  was  a  very  solemn  and 
formal  act,  under  the  Spanish  system.  The  party  receiving  possession  was 
taken  by  the  hand  in  a  formal  way,  and  walked  over  the  land,  and  he  then 
pulled  the  grass  and  threw  stones,  crying,  "Grod  save  the  king,"  and  it  is  this 
formal  act  which  those  two  witnesses  are  describing.  If  this  did  occur,  then 
Florez  and  Ramirez  both  believed  the  San  Pedro  grant  was  to  the  east  of  the 
Canon  del  Agua.  It  is  written  in  the  San  Pedro  papers  that  the  little  mount- 
ain of  the  Tuerto  is  its  eastern  boundary.  It  is  written  in  the  grant  of  the 
Canon  del  Agua  that  the  same  mountain  is  the  western  boundary  of  the  Canon 
del  Agua,  and  further  written  that  such  mountain  is  west  of  the  spring.  It 
is  pointed  out  to  Ramirez,  on  the  ground,  that  the  point  thus  described  is  his 
western  boundary.  Can  any  man  doubt  there  was  in  the  mind  of  Florez  the 
little  mountain  of  the  Tuerto  marking  the  eastern  boundary  line  of  the  San 
Pedro,  and  the  western  of  the  Canon  del  Agua,  and  that  he  actually  pointed 
out  this  same  San  Pedro  as  west  to  Ramirez,  as  these  men  swear  that  he  did? 
How  could  Ramirez,  standing  thus  with  his  face  to  the  west,  looking  in  the 
direction  of  San  Pedro,  be  mistaken? 

Take  Griffin ^s  instructions,  and  the  evidence  of  those  two  old  men,  and  it 
is  almost  conclusive  against  the  survey.  Here  are  his  instructions  from  Clark, 
(see  page  70:)  "The  boundaries  of  the  San  Pedro  grant  are  as  follows:  On 
the  north,  the  outlet  arroyo  of  Chimal;  on  the  east,  the  little  mountain  of  the 
Tuertos;  on  the  south,  the  outlet  of  the  arroyo  of  San  Antonio;  and  on  the 
west,  the  Sandia  mountains,  to  which  is  added  one  square  league  on  the  south. 
The  calls  of  the  grant  as  above  are  said  to  be  well-defined  land-marks,  and 
easily  identified.  The  eastern  base  of  the  Sandia  mountains  forms  a  complete 
boundary  on  the  west.  The  north  and  south  boundaries  will  be  east  and  west 
lines  run  through  the  points  named,  and  the  east  boundary  will  be  a  north 
and  south  line  run  along  the  western  base  of  the  little  mountain  of  the  Tu- 
erto." Bearing  in  mind  that  Florez  pointed  out  to  Ramirez  the  San  Pedro  as 
lying  loest  of  the  Canon  del  Agua,  and  taking  these  instructions,  how  plain 
the  problem.  The  little  mountain  of  the  Tuerto,  the  Canon  del  Agua  spring, 
the  relative  positions  of  the  two  grants,  are  all  important  descriptive  points. 
The  survey  should  have  been  so  made  as  to  fill  all  these  calls,  if  it  could  fairly 
be  done.  Over  25  witnesses  have  been  quoted  proving  conclusively  that  the 
Tuerto  mountain  lies  west  of  the  Canon  del  Agua  spring,  and  soutli-west  of 
Real  de  San  Francisco.  If  the  survey  had  made  that  little  Tuerto  mountain 
the  eastern  line  of  the  San  Pedro,  then  the  San  Pedro  would  have  been  west 
of  the  grant  in  controversy.  That  would  have  located  it  just  where  Auguilar 
and  Lopez  swear  Florez  pointed  it  out  to  Ramirez  as  lying.  Griffin  did  not  do 
that.    He  ran  a  line,  as  shown  by  the  plat  in  evidence,  from  north  to  souttt 
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through  the  Canon  del  Agua  spring,  and  marked  that  line  as  the  east  line  of 
the  San  Pedro.  Estimated  by  the  plat  of  Griffin's  'survey,  the  northern  line 
of  San  Pedro  marks  the  southern  line  of  the  Canon  del  Agua  grant  for  80 
'  chains  only,  where  it  should  mark  the  whole  south  line.  A  line  drawn  north 
and  south  through  the  east  line  of  the  San  Pedro,  according  to  Griffin's  sur- 
vey, would  cut  the  Canon  del  Agua  into  two  parts;  one  of  which  would  be 
east  of  such  east  line  of  San  Pedro,  and  the  other  west,  instead  of  the  whole 
of  it  west,  as  Plorez  pointed  out  to  Bamirez  in  the  presence  of  Auguilar.  A 
line  taking,  as  surveyed  by  Griffin,  the  north  boundary /of  San  Pedro  as  a  point, 
and  drawn  east  and  west,  would  sever  the  Canon  del  Agua  into  two  parts; 
one  of  which  would  be  north,  and  Che  other  south,  of  the  San  Pedro,  instead 
of  all  being  north,  as  described  in  the  grant  boundary.  If  the  evidence  of  the 
cloud  of  witnesses  which  has  been  already  quoted  fixing  the  Little  Tuerto  mount- 
ain south-west  of  San  Francisco,  and  also  west  of  the  Canon  del  Agua  spring, 
is  true,  and  Griffin's  plat  correctly  exhibits  his  survey,  then  he  has  made  the 
eastern  boundary  of  San  Pedro  80  chains  east  of  where  it  should  be,  and  thereby 
to  that  extent  overlapped  onto  the  Canon  del  Agua  grant.  He  has  also  made 
the  eastern  point  290  chains  east  of  where  it  should  be.  What  strange  infat- 
uation operated  to  draw  the  lines  of  both  these  grants  east  of  the  real  posi- 
tions, and  thereby  to  embrace  the  valuable  bed  of  mineral  around  the  big 
copper  mine?  The  survey  sought  to  be  set  aside  is  utterly  inconsistent  with 
the  act  of  Florez  in  pointing  out  the  San  Pedro  grant  as  marking  the  western 
boundary  of  the  Canon  del  Agua;  and  that  he  did  so  point  it  out  is  proven  by 
the  defendant's  own  witnesses  already  quoted.  Fix  the  Little  Tuerto  moun- 
tain where  the  evidence  in  this  case  places  it, — south-west  of  San  Francisco, 
and  north-west  of  Canon  del  Agua  spring,— and  draw  a  line  from  north  to 
south  through  that  mountain,  and  at  once  the  whole  evidence  falls  into  per- 
fect harmony;  the  calls  of  both  grants  are  perfectly  answered  and  preserved. 
With  such  a  point  fixed,  and  such  a  line  drawn,  the  Little  Tuerto  mountain 
becomes  the  east  boundary  line  of  the  San  Pedro,  as  called  for  in  the  giant, 
and  also  west  of  the  spring.  It  also  becomes  the  western  boundary  call,  as 
described  in  the  gran  t  in  controversy.  San  Pedro  gran  t  marks  the  west  bound- 
ary of  Canon  del  Agua,  as  Auguilar  and  Lopez  swear  Florez  pointed  it  out  to 
be,  and  ail  the  other  calls  are  met.  But  depart  from  this  established  truth, — 
this  landmark,  proven  to  exist  on  the  surface  of  the  earth  just  where  these 
men  in  the  early  days  knew  it  was, — and  at  once  there  is  a  medly  of  confusion, 
entirely  irreconcilable  with  established  facts.  Place  the  Little  Tuerto  mount- 
ains where  God  put  them,  and  the  old  inhabitants  named  them,  and  the  evi- 
dence proves  them  in  fact  to  be,  and  every  line  and  its  direction  can  be  located, 
the  description  in  both  grants  sustained,  form  preserved,  quantity  secured,  and 
the  relative  directions  of  the  grants  with  respect  to  each  other  will  be  correct. 
Place  the  Little  Tuerto,  to  serve  a  personal  interest,  where  it  is  not,  and  noth- 
ing but  uncertainty  results. 

In  this  connection,  it  may  be  well  to  consider  the  evidence  of  Miller,  the 
clerk  of  Clark,  and  who  was  called  by  the  defendant.  He  is  directly  at  vari- 
ance with  Griffin  as  to  the  location  of  the  old  mine  spoken  of  in  connection 
with  the  Little  Tuerto  mountains,  (siee  page  622:)  ''Question.  Now,  were  you 
at  the  mine  that  Bamirez  claimed  was  the  old  Ramirez  mine  inherit«Ml  from 
his  grandfather?  Ansiver.  We  were  at  the  mine  that  was  said  to  be  that.  I 
do  not  know,  of  course.  Q.  Well,  now,  was  that  mine  at  that  time  to  the  east 
or  west  of  the  Canon  del  Agua  spring?  A,  1  think  it  was  north-westerly; 
in  a  north-westerly  direction  from  the  spring."  Later  in  the  examination, 
after  the  witness  had  opportunity  to  think  over  the  matter  and  refresh  him- 
self, his  mind  was  brought  back  to  the  same  point,  as  follows,  (see  page  629:) 
"Question,  You  are  satisfied,  then,  that  this  morning  you  made  no  mistake 
in  saying  that  the  mine  that  was  established  as  the  old  Kamirez  mine  was 
north-west  from  the  Canon  del  Agua  spring?    Answer,  I  said  it  was  north- 
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westerly,  I  thought;  more  of  that  course  than  any  other  course  approximately. 
I  meant  approximately  and  it  seems  so  to  me."  Although  abundant  oppor- 
tunity was  offered  the  witness,  he  made  no  withdrawal  or  retraction  of  this 
evidence.  If  he  is  correct  in  his  statement,  then  a  mine  was  found  at  that 
time  corresponding  with  the  calls,  and  west  of  the  Canon  del  Agua  spring.  If 
it  be  said  that  other  parts  of  this  witness*  testimony  are  inconsistent  with  the 
statement  quoted,  or  In  that  respect  that  be  is  contradicted  by  other  witnesses, 
then  it  may  well  be  replied  that  such  a  contention  by  defendant  only  tends  to 
prove  the  contradictory  character  of  his  own  evidence,  and  the  caution  which 
the  court  should  exercise  in  weighing  it.  ^  This  same  observation  will  apply 
with  equal  force  to  the  witness  Francisco  Aranda,  who,  under  oath,  denied  bis 
own  statenient. 

It  is  mjinifest,  in  the  evidence  of  Jose  Augustin  Ramirez,  son  of  Don  Sera- 
fin,  that  a  mental  struggle  was  continuously  present  in  his  mind  during  his 
evidence.  He  had  an  interest  with  his  mother  of  $3,250  in  an  unpaid  note 
and  contract  to  sustain  the  survey,  and  press  the  boundary  to  the  east  and 
north,  and  yet  to  do  so  was  so  far  inconsistent  with  real  facts  that  his  evi- 
dence is  inconsistent  in  many  particulars  with  that  theory.  On  page  579,  folio 
2878,  this  occurs  in  his  evidence:  *' Question,  Do  you  know  at  that  time,  May, 
1866,  [referring  to  the  time  when  Griffin,  Miller,  Carey  c%i  Co.  were  out  on  the 
ground.]  what  point  your  father  claimed  was  tlie  northern  boundary  of  the 
grant  of  the  Canon  del  Agua?  Anstoer,  The  Tuerto  mountain.  Q,  On  the 
north?  A,  On  the  north,  yes.  It  is  to  the  north  of  the  San  Pedro.  Q.  But 
I  ask  you  what  it  was  that  he  claimed  was  the  northern  boundary  of  the  Canon 
del  Agua  when  they  were  out  there  in  May.  A,  Up  to  the  Tuerto  mountain, 
in  front  of  the  Real  de  San  Francisco,  and  it  is  to  the  north  of  the  old  San 
Pedro,  which  is  about  t^n  miles  from  the  Real  de  San  Francisco.  Q,  Is  there 
not,  about  a  mile  and  a  half  south  from  the  town  of  San  Francisco,  on  the 
road  leading,  to  the  San  Pedro  ranch,  another  road  turning  off  to  the  right, 
towai-ds  the  Palo  AmariUa  planting  ground?  A.  Yes.  §.  Is  it  not  true 
your  father  insisted,  at  the  time,  that  point  was  the  northern  boundary  of  the 
grant,  and  that  they  had  no  right  to  go  further  north  than  that?  ul.  I  do  not 
recollect  that.  I  was  present  when  Mr.  Griffin,  with  some  other  parties,  took 
testimony  at  the  forks  of  that  road,  May  7,  1866.  Q.  Was  there  anything 
said  then,  at  that  time,  about  the  forks  of  that  road  being  the  northern  bound- 
ary of  the  grant?  A,  On  the  road  leading  to  the  San  Pedro  there  is  a  monu- 
ment placed,  and  near  the  Palo  Amarilla.  Q,  But  I  ask  you  whether  upon 
the  7th  day  of  May,  1866, — the  time  Mr.  Griffin  was  there  at  the  forks  of 
that  road  with  your  father  and  other  parties, — was  there  anything  said  about 
that  point  being  one  of  the  boundaries  of  the  Canon  del  Agua  grant?  A,  Yes, 
sir.  Q,  Well,  what  was  said?  A,  That  was  the  boundaries  of  the  grant. 
Serafin  Ramirez  had  sold  it.  Q,  Are  there  not  little  mountains  west  of  the 
Albuquerque  road,  and  near  tothePalo  Amarilla  planting  grounds?  A.  Yes, 
sir ;  there  are.  Q,  What  are  they  called  ?  A,  They  are  called  the  •  Small  Moun- 
tains of  the  Palo  Amarilla.'"  It  required,  evidently,  tenacious  cross-examina- 
tion to  bring  the  witness  to  this  point.  Two  things  are  made  apparent,  if 
this  witness  on  this  point  speaks  the  truth:  First,  Tiiat  Serafin  Ramirez 
pointed  out  to  Griffin  the  very  point  of  the  northern  boundary.  The  witness 
says  there  a  monument  was  placed.  In  this  he  is  fully  corroborated  by  the 
other  evidence.  The  point  thus  pointed  out  is  also  about  one  and  a  half  miles 
down  on  the  road  leading  to  Palo  Amarilla,  meeting  the  very  words  of  San- 
tiago Florez  and  Serafin  Ramirez,  as  distant  from  Real  de  San  Francisco. 
With  this  place  definitely  fixed  for  Griffin  by  Ramirez  himself  as  the  northern 
boundary,  and  a  monument  placed,  why  was  the  line  carried  north  a  mile  and 
a  half  beyond  the  place  Serafin  said  it  should  stop,  and  so  include  the  town? 
Is  such  an  act,  done  with  such  light,  to  meet  the  approval  of  a  court  of  con- 
science?   Secondly,  This  evidence  of  the  son  proves  that  the  father  recog- 
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nized  the  little  mountain  at  that  point  as  the  Tiierto  mountain.  He  fixes  that 
as  the  boundary  point  for  the  north  line,  and  aays  a  monument  was  placed 
there  for  the  north  line,  and  that  his  father  claimed  the  Tuerto  as  the  north 
boundary.  A  line  east  and  west  there  would  mark  the  Tuerto  as  a  northern 
point  on  the  boundary,  and  one  north  and  south  would  mark  it  as  a  point  in 
the  western  boundary;  making  the  Little  Tuerto  to  the  south-west  of  the  town, 
north- west  of  Canon  del  Agua  spring,  and  the  north-west  corner  landmark 
of  the  grant,  where  the  grant  description  says  It  is. 

A  further  very  strong  reason  for  disbelieving  the  claim  that  there  is  a  mis- 
take in  the  deed  to  Ramirez  is  found  in  the  fact  that,  if  such  mistake  be  ad- 
mitted, then  there  is  no  western  boundary  at  all  named  in  the  deed.  The 
only  western  boundary  attempted  to  be  named  in  Ramirez's  deed  from  the 
Mexican  government  is:  "  On  the  west,  the  highest  summit  of  the  little  moun- 
tain of  El  Tuerto.  *  *  *"  For  the  purpose  of  the  argument  only,  con- 
cede the  word  "west"  was  used  here  where  the  word  "east"  was  intended, 
and  substitute  the  intended  word  for  the  one  really  used,  and  the  absurdity 
of  the  claim  is  seen  at  once.  If  the  mistake  contended  for  occurred,  the  de- 
scription as  corrected  would  read :  "  With  boundaries  as  follows:  On  the  north, 
the  road  of  the  Palo  Amariila;  on  the  south,  the  boundary  of  the  Rancho  San 
Pedro;  on  the  east,  the  spring  of  the  Canon  del  Agua;  on  the  east,  the  high- 
est summit  of  the  little  mountain  of  the  El  Tuerto.  ♦  ♦  *"  Where  is  the 
boundary  line  on  the  west?  Which  of  the  two  points  east  is  to  be  taken  as 
the  point  through  which  the  (eastern  boundary  line  shall  extend  north  and 
south?  This  unreasonable  position  cannot  be  bettered  by  assuming  the  spring 
to  be  intended  as  the  western  boundary,  because  in  the  survey  it  is  not  made 
that  line.  If  the  description  preserve  the  words  of  the  grant,  only  substitut- 
ing the  words  claimed  to-be  intended  for  those  used,  on  the  theory  that  the 
spring  is  to  be  on  the  south  line,  then  there  is  no  west  boundary,  and  no  way 
to  find  one. 

Another  circumstance  tending  to  show  that  the  Big  copper  mine  is  *not  the 
one  referred  to  in  the  grant  description  is  found  in  the  evidence  of  Bartolo 
Pena  before  Treadwell,  elsewhere  set  out.  In  that  evidence  he  speaks  of  a 
mine  at  the  foot  of  what  he  calls  the  "Padenial  Mountain,"  but  which  others 
call  the  "Little  Tuerto,"  south-west  of  San  Francisco,  at  a  place  where  the 
grant  call  describes,  being  the  western  boundary,  and  west  of  Canon  del  Agua. 
He  says  this  mine  was  discovered  by  Iganacio  Gebare,  and  was  the  first  one 
discovered  in  that  country.  That  fact  would  make  it  the  oldest  mine  in  that 
region.  He  further  says:  "This  mine  was  afterwards  located  and  claimed  by 
Serafin  Ramirez.  He  called  it  his  own  mine."  This  corresponds  well  with 
the  words  used  by  Ramirez  in  his  petition  for  the  grant,  when  he  says  of  the 
mine,  "known  as  the  property  of  your  petitioner."  It  was  evidently  a  mine 
in  existence  before  the  grant,  and,  if  located  and  claimed  before  that  date  by 
Ramirez,  would  be  as  likely  to  be  the  one  referred  to  in  his  petition  as  any 
other.  This  view  of  the  question  is  strengthened  by  the  fact  that  it  is  located 
to  the  west  of  the  Canon  del  Agua  spring,  and  at  the  right  point  to  meet  the 
direction  named  in  the  grant. 

There  has  been  considered  so  far  the  matter  of  fraud  and  mistake  alleged 
in  the  bill  of  complaint.  The  evidence  compiled  and  analyzed,  relating  to  that 
subject,  is  so  clear  and  convincing  that  there  can  be  no  reasonable  uncertainty 
but  the  allegations  are  substantially  proven.  The  evidence  makes  it  very  clear 
that  the  Canon  del  Agua  spring  should  mark  the  line  for  the  grant  boundaiy 
on  the  east,  and  that  the  point  where  the  Amarillo  road  turns  to  the  west 
should  mark  the  northern  boundary  line.  An  overwhelming  weight  of  the 
evidence  places  the  little  mountain  of  El  Tuerto  to  the  west  of  the  spring,  and 
as  the  point  and  place  for  the  western  line.  This  being  true,  and  the  fraud 
and  mistake  alleged  being  fully  and  clearly  proven,  it  remains  to  be  considered 
whether  the  defendant  occupies  the  position  of  an  innocent  purchaser,  so  that 
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there  can  be  no  relief  against  him  on  the  ground  of  fraud  and  mistake.  This 
branch  of  the  question  must  be  considered  and  settled  in  the  negativot  before 
the  complainant  can  have  any  relief  on  such  allegations.  Even  though  fraud 
and  mistake  be  proven,  yet,  if  the  defendant  is  an  innocent  purchaser  for 
value,  equity  will  not  interfere  with  his  title. 

Is  the  defendant  an  innocent  purchaser?  The  fraud  charged  being  fully 
proven,  the  inquiry  remains  whether  the  defendant  is  an  innocent  purchaser 
for  value,  so  as  to  estop  inquiry  as  against  it,  and  to  enable  it  to  hold  not- 
withstanding the  fraud  and  mistake.  The  complainant  contends  that  the  d^ 
fendant  had,  through  its  president.  Ballon,  and  its  stockholders  Grafton  and 
"Welch,  of  whom  Grafton  was  its  attorney,  actual  notice  of  the  fraud  charged 
in  the  bill  of  complaint,  or  at  least  sufficient  to  put  it  upon  inquiry,  and  to 
bind  it  to  whatever  such  inquiry  would  have  disclosed.  The  evidence  proves 
the  defendant  corporation  paid  ^500,000  for  the  property,  and  put  into  it  in 
improvements  ^500,000 more  in  cash;  the  investment  including  the  two  grants 
of  San  Pedro  and  Canon  del  Agua.  So  it  is  clearly  a  purchaser  for  value. 
The  evidence  also  proves  (folio  1859)  that  the  stockholders  were  as  follows, 
with  the  shares  of  stock  named:  George  W.  Ballou,  Boston,  Mass.,  100,000 
shares;  Solon  L.  Wiley,  Greenfield,  Mass.,  100,000 shares ;  Benjamin  T.  Graf- 
ton. Washington,  D.  C,  50,000  scares;  .Tames  P.  Welch,  Santa  Fe,  N.  M., 
100,000 shares;  Frank  Morrison,  Boston,  Mass.,  49,600 shares;  David  H.  Dar- 
ling, Boston,  Mass.,  100  shares;  George  £.  Beatty,  Boston,  Mass.,  100 shares; 
Taster  Shores,  Boston,  Mass.,  100  shares;  Thomas  Ewing,  Lancaster,  Ohio, 
100  shares.  The  ceitificate  of  association  bears  date  March  22,  A.  D.  1880. 
The  name  George  William  Ballou  appears  to  this  certificate  as  president,  and 
therefore  we  conclude  that  he  was  elected  at  the  date  of  organization.  The 
evidence  in  this  case  proves  that  Grafton  is  a  lawyer,  residing  in  Washing- 
ton, D.  C;  that  Welch,  another  stockholder,  who  resided  in  Santa  Fe,  was 
much  of  his  time  in  Washington;  that  Mariano  Otero  was  a  delegate  in  con- 
gress from  the  territory  in  1879  and  1880;  and  that  both  Grafton  and  Welch 
knew  him  there.  Ballou  testifies:  "The  San  Pedro  and  Canon  del  Agua 
Company  acquired  title  to  most  of  the  property  through  B.  F.  Graf  ton.  *• 
This  statement  is  indefinite.  If  he  meant  that  Grafton  was  the  attorney  for 
the  company,  and  was  engaged  as  such  in  securing  the  title  for  the  company, 
and  in  that  way  the  defendant  procured  its  title  through  him,  the  defendant 
would  be  charged  with  whatever  facts  respecting  infirmity  in  the  title  came 
to  his  knowledge  while  he  was  engaged  as  the  attorney  for  the  company  in 
prosecuting  its  business.  Otero  swears  that  one  evening  Mr.  Welch  called 
Otero  to  his  room,  and  said  to  him  that  he  wanted  to  introduce  Otero  to  Mr. 
Grafton,  and  did  so  introduce  him.  That  Grafton  then  and  there  asked  Otero 
about  the  grant  in  question, — what  the  witness  knew  about  it;  and  that  he 
toid  Grafton  that  he  had  heard  it  said  by  people  on  the  grant  that  it  was  a 
fraud,  or  a  great  deal  of  it  was  a  fraud.  That  he  told  Grafton  that  he  (Otero) 
had  a  claim  for  a  mine  that  was  said  to  be  on  the  gi*ant,  and  that  he  had  at 
one  time  shown  the  papers  by  which  he  claimed  the  mine  to  Mr.  Welch.  That 
Welch  had  taken  the  papers  to  a  lawyer,  and  had  him  examine  them.  He 
told  Grafton,  further,  that  he  intended  to  see  if  his  papers  were  not  sufficient 
to  hold  the  mine.  That  Welch  and  Grafton  were  together,  and  heard  this 
talk.  That  he  had  hoard  before  this  that  Grafton  was  making  negotiations 
respecting  the  grant.  That  he  learned,  the  night  of  this  conversation,  that 
Grafton  had,  or  was  about  to  take,  an  interest  in  the  grant.  He  says,  further, 
that  he  told  Grafton  in  Welch's  presence  that  people  on  the  grant  said  it  was 
a  fraud,  and  that  the  witness  himself  believed  it  was  a  fraud  ail  the  way 
through;  that  Welch  and  Grafton  had  called  upon  him  at  his  room  at  the 
National  Hotel,  but  he  was  having  so  many  callers  that  they  all  then  left,  and 
went  to  Welch's  room,  so  as  to  have  a  better  opportunity  to  talk.  He  says 
he  told  them  he  had  a  claim  to  what  the  witness  identifies  to  be  the  Big  cop- 
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per  mine.  After  this  conversation,  he  saw  Grafton  at  Lamy,  Xew  Mexico, 
which  is  not  far  distant  from  the  mine.  He  testifies,  further,  that  Mr.  Welch 
was  in  Bernalillo  county,  New  Mexico,  and  that  Welch  went  out  there,  looked 
at  the  grant,  and  talked  about  buying  it;  and  that  witness  told  him  he  liad  a 
claim  on  that  property.  That,  if  he  thought  of  buying,  he  had  ))etter  first 
look  at  the  papers  which  witness  held,  in  which  he  based  his  claim  to  the 
mine.  He  (Welch)  asked  of  witness  to  see  the  papers,' and  that  he  let  Welch 
have  them,  and  Welch  took  them  off,  and  had  a  lawyer,  exam  ins  them  for 
him.  That  he  (Welch)  had  these  papera  three  or  four  days.  That  when  he 
returned  them  the  witness  told  him  (Welch)  that  the  property  belonged  to  the 
Oteros,  and  sooner  or  later  they  would  sue  for  it.  Neither  Grafton  nor  Welch 
were  called  by  the  defendant,  so  we  are  bound  to  accept  the  facts  stated  by 
Otero  as  true.  George  William  Ballou  was  a  witness,  and  from  his  evidence 
it  appears  that  on  the  twentieth  day  of  February,  A.  D.  1880,  himself,  Mrs. 
Ballou,  E.  L.  Motte,  Dr.  Little.  M.  G.  Gillette,  (a  mining  expert,  who  after- 
wards became  superintendent  for  defendant  in  conducting  its  mineral  opera- 
tions,) B.  F.  Grafton  and  Dr.  Welch,  (the  persons  who  had  talked  with  Otero 
in  Washington,)  and  Mr.  Chittenden,  all  visited  New  Mexico,  and  went  out 
to  the  property  for  a  day  or  two,  and  looked  it  all  over;  that  they  saw  the 
mines,  talked  to  the  miners,  and  had  the  fullest  opportunity  to  see  the  vari- 
ous mining  claimants,  and  did  see  many  of  them.  They  were  at  San  Fran- 
cisco, and  had  an  opportunity  to  talk  lo  tlie  people.  It  appears  by  the  evi- 
dence of  the  witness  Yates  that  he  showed  Ballou  a  number  of  lines  which 
had  been  clainied  as  grant  lines;  and  that  he  told  him  of  one  line  in  particu- 
lar, and  said  to  him  that  was  the  line  which  Welch  claimed  now  as  the  bound- 
ary line.  Ballou  could  see  by  tliis  that  it  took  in  a  substantial  part  of  the 
town.  Yates  testifies  further  as  follows:  *'He  [Ballou]  told  me  he  had  come 
there  to  invest  in  this  grant,  and  I  went  around  with  him  for  two  days,  and 
showed  him  the  country  as  much  as  I  could.  1  told  him  we  were  working  the 
Delgado  mine;  that  it  was  in  dispute;  that  I  had  worked  there  a  long  time, 
thinking  it  was  not  in  dispute.  He  said,  if  he  bought  the  mine,  he  would  do 
a  good  part  by  me,  and  by  Hart  and  Brown  (both  miners)  also.  He  said  he 
wanted  to  see  us  have  our  rights.  Brown  and  I  were  interested  in  a  number 
of  mines;  in  the  Keystone,  Ora  Cash,  and  the  Romero.  Johnny  Hart  was 
also  interested  in  mines.  Ballou  saw  all  that  belt  of  country  around  there. 
I  went  all  through  the  placers  with  them.  There  was  conversation  between 
Ballou  and  the  miners.  I  told  him  we  claimed  those  mines ^  and  had  them 
located,  and  were  working  them  under  the  United  States  laws.*'  White  tes- 
tifies, in  substance,  that  at  this  time  Ballou  and  his  party  were  stopping  at 
the  hotel  in  Real  de  San  Francisco,  and  that  himself  and  four  or  five  other 
miners  went  to  the  hotel  to  see  him,  and  to  tell  him  about  their  claims,  and 
did  so  tell  him;  and  that  he  replied,  if  he  bought  the  property,  he  would  do 
what  was  right  by  the  persons  claiming  the  mines,  and  would  buy  the  mines, 
and  not  bother  the  miners.  It  appears,  further,  that  three  or  four  mines 
were  being  worked  there  east  of  the  spring  at  that  time. 

This  evidence  establishes  most  conclusively  that  the  party  made  a  trip  from 
Massachusetts  to  examine  the  property;  that  Ballou,  Grafton,  and  Welch,  who 
represent  250,000  shares  of  the  stock  in  the  defendant  company,  spent  two 
days  on  the  ground  for  the  very  purpose  of  looking  it  over.  In  the  very  nat- 
ure of  the  transaction,  they  must  have  traced  lines,  observed  the  spring,  and 
the  direction  of  the  mines  therefrom,  and  have  seen  that  the  lines  included  a 
part  of  the  town.  The  infonnation  traced  directly  to  them,  the  purpose  of 
the  inspection,  all  forbid  the  conclusion  that  they  did  not  fully  understand 
the  situation.  They  thus  saw  and  knew  a  part  of  the  land  pretended  to  be 
covered  by  the  grant  was  actually  in  the  physical  possession  of  other  persons, 
claiming  to  have  the  legal  right  thereto,  and  claiming  that  the  lauds  wer«) 
mineral  lands,  subject  to  the  laws  of  the  United  States.     The  president  recog* 
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nized  all  this,  and  said  they  would,  buy  their  claims.  If  these  three  persons 
were  defendants  in  their  capaoity  as  individuals,  no  court  would  have  the 
slightest  hesitation  to  charge  them  with  notice.  Mr.  Ballou  also  testifies  that 
he  did  in  fact  examine  the  patent,  and  rely  upon  it.  It  is  fair  to  believe  that 
he  heard  these  statements,  saw  the  occupancy  by  others,  and  examined  the 
patent  and  record;  and  with  notice  the  company  determined,  no  doubt  on  con- 
sultation, to  take  the  chances.  He  says:  '" The  purchase  of  the  said  grant  was 
made  some  time  in  January,  1880,  previous  to  my  11  rat  visit  to  New  Mexico, 
although  some  of  the  payments  were  made,  and  transfer  of  the  title  to  the 
property  was  not  completed  until  after  my  return.  The  San  Pedro  and  Canon 
del  Agua  CJompany  was  organized  on  tlie  twenty-eightli  of  January,  A.  D. 
1880.    I  am  one  of  the  incorporators  of  the  company,  and  now  its  president." 

The  evidence  quoted,  with  that  in  the  record,  proves  that  on  the  twenty- 
eighth  day  of  January,  1880,  the  San  Pedro  &  Canon  del  Agua  Company,  the 
defendant,  was  organized,  and  made  a  contract  for  the  purchase  of  the  Kami- 
rez  grant,  and  paid  some  money  down, — but  how  much  the  evidence  does  not 
disclose;  and  that  Ballou,  as  president  of  the  company,  wa^  sent  out  to  New 
Mexico  by  the  comptmy,  with  Grafton  and  Welch,  altogether  representing 
250,000  shares, — a  large  majority  of  the  stock, — as  agents  to  make  examina- 
tion of  tlie  property,  and  ascertain  all  about  it;  that  they  came,  and  did  go 
upon  the  property  and  look  over  it;  that  they  learned  that  minera  were  occu- 
pying parts  of  the  property,  claiming  it  to  be  a  part  of  the  public  domain,  and 
claiming  the  right  to  locate  mines,  under  the  laws  of  the  United  States,  and 
claiming  thereby  to  own  the  mines  within  the  claimed  lines  of  the  grant.  The 
persons  so  inspecting  saw  the  town  of  San  Francisco  within  the  lines,  in  part, 
and  people  living  there,  and  thus  had  notice  of  an  adverse  claim  by  such  peo- 
ple. Tliey  saw  from  the  location  of  the  spring,  and  of  the  eastern  point  of 
the  line,  and  by  reading  the  Ramirez  description,  that  the  grant  was  inverted. 
They  saw,  instead  of  the  grant  being  either  grazing  or  agricultural  lands,  that 
it  was  one  of  the  largest  known  and  most  valuable  mining  camps  in  the  terri- 
tory, and  knew  the  land  was  well-known  mineral  land.  With  this  notice, 
they  were  bound  to  look  further  into  the  record,  and  bound  to  take  notice  of 
all  the  proceedings  in  the  progress  of  confirmation,  including  the  action  by 
the  surveyor  general  on  Moradillos  mining  claim.  The  evidence  discloses 
that  it  was  not  until  after  this  visit  that  the  title  was  conveyed  to  defendants 
as  a  corporation.  Who  can  doubt  that  upon  the  return  of  Ballou,  the  presi- 
dent, Grafton,  the  lawyer,  with  Welch  active  in  the  purchase  and  creation  of 
the  organization,  that  tliey  reported  to  the  board  of  directors,  and,  the  report 
being  satisfactory,  the  title  was  conveyed  to  defendants? 

The  certificate  of  association  bears  date  March  22,  A.  D.  1880;  but  Ballou, 
the  president  of  tiie  defendant  company,  swears  (folio  3490)  that  "the  San 
Pedro  and  Canon  del  Agua  Company  was  organized  on  the  twenty-eighth  day 
of  January,  A.  D.  1880."  As  he  speaks  with  certainty,  and  fixes  unhesitat- 
ingly the  exact  date,  his  statement  is  taken  as  accurate,  although  the  certifi- 
cate of  organization  bears  date  March  22d  afterwards,  and  shows  the  corpora- 
tion then  already  existing.  These  three  dates  are  significant, — actual  organ- 
ization, and  contract  for  the  purchase  of  the  property,  January  28th;  the  visit 
of  the  president,  Ballou,  also  Grafton  and  Welch,  to  the  grant,  February  20th; 
the  return  and  certificate  of  organization,  March  22d  following.  According 
to  the  evidence  of  President  Ballou,  the  title  during  this  inie?'im,  from  Jan- 
uary 28th  to  February  20th,  was  not  yet  conveyed  to  tlie  defendant  company, 
nor  had  the  purchase  money  yet  been  fully  paid.  Payment  and  conveyance 
of  the  legal  title  stood  suspended  between  those  periods  of  time.  The  trans- 
action about  to  be  undertaken  was  a  large  one,  involving  the  expenditure  of 
a  million  dollars.  The  contracting  parties  were  in  Boston,  and  the  grants 
were  in  New  Mexico.  Tlie  enterprise  about  to  be  entered  upon  was  the  work- 
ing and  development  of  the  mines  on  these  two  grants;  the  Big  copper  mine 
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being  the  basis  of  operation.  Every  consideration  of  business  prudence  would 
have  led  tiie  company,  before  finally  concluding  its  purchase,  making  full 
payment,  and  receiving  conveyance  of  title,  to  dispatch  an  agent  to  the  ground 
with  an  expert  to  make  an  actual  examination  of  the  extent,  character,  and 
value  of  the  ores;  to  ascertain  whether  the  mineral  wealth  actually  existing 
would  justify  such  an  immense  expenditure.  The  evidence  proves  there  was, 
on  and  after  the  visit  of  February  20th,  unpaid  purchase  money  in  the  hands 
of  the  defendant  enough  to  give  it  full  protection.  Through  its  president, 
agent,  and  attorney,  full  notice  was  received  while  on  that  trip  to  have  en- 
abled the  defendant,  by  withholding  the  purchase  money,  to  protect  itself;  so 
that,  in  buying  and  receiving  title,  it  was  after  notice,  upon  a  full  considera- 
tion of  {ill  the  chances;  and,  if  defendant  took  the  risk  under  such  circum- 
stances, it  cannot  thereby  place  upon  the  complainant  an  estoppel  against  in- 
quiry into  the  truth.  Situated  as  stated,  Ballou,  the  president,  bringing  with 
him  Mr.  Gillette,  a  mining  expert  from  California,  who  afterwards  became 
superintendent,  and  Mr.  Grafton,  the  attorney,  and  Mr.  Welch,  who  had 
worked  the  Big  copper  mine,  visited,  February  20th,  the  grant.  Bearing  in 
mind  that  these  men  represented  over  one-half  the  shares;  that,  according  to 
Ballou,  the  company  had  been  organized  only  20  days;  and  that  neither  con- 
veyance had  yet  been  made,  nor  payment  occurred,— the  conclusion  is  to  our 
minds  irresistible  that  they  were  there  as  representatives  and  agents  of  the 
company,  to  examine  the  title,  to  inspect  the  mines,  to  view  the  lines  and 
boundaries,  in  order  to  report  on  their  return  to  the  company;  and,  if  it  was 
deemed  advisable,  then  to  conclude  the  purchase,  receive  the  conveyances, 
pay  the  purchase  money,  and  set  in  operation  the  mills  and  smelters.  The 
central  point  in  this  position  is  the  evidence  of  the  defendant's  president  that 
January  28th  was  the  date  of  organization,  and  that  conveyance  of  title  and 
full  payment  of  purchase  money  was  not  made  until  after  his  return  from  this 
trip  of  examination  and  inspection.  It  is  unreasonable  to  believe  that  the  de- 
fendant would  undertake  so  large  an  enterprise,  without  just  such  an  inspec- 
tion and  examination. .  To  conclude  otherwise  is  to  believe  the  company  a 
reckless  adventurer,  investing  hundreds  of  thousands  of  dollars  without  ex- 
amination or  inquiry.  Capital  is  conservative,  and  would  demand  just  what 
was  here  done.  The  information,  notice,  and  knowledge,  hereafter  consid- 
ered, was  thus,  through  its  president  and  agents,  brought  to  the  notice  of  the 
defendant  company.  It  was  not  bound  thereafter  to  pay.  It  could  pay  or 
not  as  it  chose,  on  its  own  discretion.  It  was  not  bound  to  receive  title,  with 
a  town  holding  and  claiming  to  own  part  of  the  land;  with  miners  working 
upon  well-known  and  long-existing  mines,  claiming  to  do  so  by  virtue  of  the 
laws  of  the  United  States,  and  notifying  the  defendant's  president  and  agents 
that  this  land  was  public  domain.  It  is  true  that  the  defendant  might  make 
a  calculation  of  the  benefits  it  could  receive;  of  the  ores,  and  their  value,  that 
it  might  extract;  of  the  advantages  of  the  purchase, — and  then,  with  eyes  wide 
open  to  the  record  from  Ramirez's  grant  to  the  patent,  to  the  change  in  the 
boundary  lines,  to  the  assertion  of  title  in  the  United  States  notwithstanding 
the  survey  and  patent,  to  the  occupation  and  claim  of  the  miners,  and  weigh- 
ing the  advantages  on  one  side  against  the  risk  on  the  other,  complete  its 
purchase,  take  the  title,  and  risk  also,  and  pay  the  purchase  price;  but,  if  it 
did  so,  it  should  not  stay  the  hand  of  inquiry,  or  estop  investigation  into  the 
truth.  One  who  is  really  an  innocent  purchaser  occupies  a  favorable  posi- 
tion. He  is  in  a  situation  to  concede  fraud,  but  to  bar  inquiry.  He  may 
say:  "Yes;  the  title  I  hold  is  founded  on  malfeasance  and  villainous  con- 
spiracy, but  yet  I  command  a  halt,  and  stop  investigation,  while  I  hold  se- 
curely the  fruits  of  conspiracy."  The  law  does  place  an  honestly  innocent 
purchaser  in  that  position ;  but,  before  it  does  so,  it  demands  of  him  clean 
hands,  unsoiled  and  unstained.  We  do  not  believe  one  with  the  notice  which, 
defendant  had  in  this  case  should  be  regarded  as  an  innocent  purchaser.   The 
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temptation  to  buy  was  great.  The  land  was  well  known  for  its  mineral  de- 
positjj,  and  subject  to  the  mineral  laws,  unless  it  could  be  acquired  under  this 
agricultural  grant. 

"In  actual  notice,  [such  as  was  obtained  by  the  president  of  the  defendant 
company  on  the  land,]  information  is  not  infei'red  by  any  presumption  of  law. 
The  personal  communication  of  it  is  a  fact,  and,  like  any  other  fact,  is  to  be 
proved  by  the  evidence. "  "The  information  maybe  so  full  and  minute  and 
circumstantial  that  the  party  receiving  it  thereby  acquires  complete  knowl- 
edge of  the  prior  facts  affecting  the  transaction,  or  it  may  fall  far  short  of 
conveying  such  knowledge."  2  Pom.  Eq.  Jur.  §  595.  "Actual  notice  need 
not  be  full,  circumstantial  information  of  every  material  fact  affecting  the 
right  of  the  person  receiving  it.  It  is  enough  if  it  be  information  directly 
tending  to  show  the  existence  of  the  fact."  Barnes  v.  MoClinton,  8  Pen.  & 
W.  67;  Tillinghast  v.  ChampUn,  4  R.  I.  173.  215.  "When  A.  is  deaUng 
with  B.  for  the  purchase  of  land,  which  he  knows,  sees,  or  is  told  to  be  in 
possession  of  a  stranger,  C,  the  law  presumes  that  C.'s  real  interest  and 
claim  was  communicated."  Note  2,  Pom.  Eq.  Jur.  §  596.  "Whenever  A, 
is  dealing  concerning  certain  property  with  B.,  who  acts  as  grantor,  a  definite 
statement  made  to  A.  by  a  third  person,  C,  that  he  has  or  claims  some  con- 
flicting interest  or  right,  legal  or  equitable,  in  the  subject-matter,  is  a  sufficient 
actual  notice  to  affect  A.'s  conscience.  The  statement  need  not  be  so  full 
and  detailed  as  to  communicate  to  A.  complete  knowledge  of  the  opposing 
interest  or  right;  it  is  enough  that  it  is  so  definite  its  to  assert  the  existence 
of  an  interest  or  right  as  a  fact. "  2  Pom.  Eq.  Jur.  §  599.  Authorities  to  this 
point  could  be  multiplied.  If  A.  has  been  swindled  out  of  his  farm,  and  con- 
veyed it  to  B.,  and  C.  is  about  to  buy  of  B.,  it  is  not  necessary  that  A.  should 
detail  to  C.  all  the  facts  which  will  make  A.^s  case  when  he  brings  his  pro- 
ceeding to  set  aside  the  fraud.  It  is  enough  that  A.  tell  C.  of  the  fact  that  he 
has  been  defrauded,  and  then  G.  proceeds  at  his  peril.  G.  need  not  buy;  in 
good  morals,  he  should  not  do  so,  for  his  act  in  buying  tends  to  prevent  A. 
from  recovering  his  rights.  One  who  buys  with  notice  is  warned  in  advance, 
and  should  not  be  allowed  to  buy,  and  be  protected  as  an  innocent  purchaser, 
because  he  has,  after  notice,  taken  the  risk,  and  judged  incorrectly  as  to  the 
ability  of  the  person  defrauded  to  make  his  case. 

When  the  president  of  this  defendant  company  was  on  the  ground,  and  was 
called  upon  at  San  Francisco  by  the  miners,  and  informed  that  the  land  be- 
longed to  the  government,  that  they  claimed  rights  under  the  United  States 
mining  laws,  it  was  the  duty  of  the  defendant  to  pause  right  there,  and  it 
should  not  now  be  allowed  to  foreclose  inquiry,  to  cut  off  investigation,  be- 
cause it  would  not  be  warned.  This  much  is  clear  as  to  actual  notice.  It  is 
not  claimed  or  pretended  here  that  notice  to  a  mere  promoter*  before  organ- 
ization, of  a  corporation,  or  to  one  or  more  stockholders  less  than  the  whole 
number,  will  bind  a  corporation ;  but  it  is  held  that  the  facts  in  proof  warrant 
the  conclusion  that  Ballou,  as  president,  Grafton,  as  attorney,  Gillette,  as  a 
mining  expert,  Welch,  as  a  large  shareholder,  went  out  as  agents  of  the 
company  to  make  an  examination  and  inspection  of  the  property  before  the 
conveyance  was  made  to  it,  or  the  purchase  money  fully  paid,  so  that  the 
company  might  know  the  true  value  of  the  property  before  finally  concluding 
the  purchase,  and  whether  to  conclude  it  or  not;  and  the  company  is  bound 
by  the  notice  received  by  thein,  and  the  facts  coming  to  their  knowledge, 
while  making  such  examination  and  prosecuting  such  inquiry. 

Independently,  however,  of  this  view  of  the  evidence,  the  defendant,  as  a 
purchaser,  would  be  charged  with  notice  of  all  that  appears  on  the  face  of 
the  patent;  would  thereby  be  put  on  inquiry,  and  charged  with  notice  of  the 
facts  which  such  inquiry  would  develop.  The  patent  would,  by  its  terms, 
bind  the  defendant  to  examine  the  grant  of  Ramirez,  his  application  before 
the  surveyor  general,  the  action  of  that  officer  thereon,  the  confirmatory  act. 
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tbe  action  of  Bardette»  and  this  is  sufficient  to  arouse  tbe  grave  suspicion  of 
any  man  of  ordinary  prudence.  "  Every  person  is  presumed  to  read  tlie  deed 
under  which  be  holds."  ''When  a  purchaser  cannot  mal^e  out  a  title  but  by 
a  deed  which  leads  him  to  another  fact,  he  shall  be  presumed  to  have  knowl- 
edge of  that  fact. "  2  Devi.  Deeds,  §  1002.  "  It  is  a  familiar  principle  that  every 
person  taking  a  deed  is  charged  with  notice  of  all  recitals  contained  in  the 
instruments  making  bis  chain  of  title.  The  principle  of  equity  is  well  estab- 
lished, that  a  purchaser  of  land  is  chargeable  with  notice,  by  implication,  of 
every  fact  affecting  the  title  which  would  be  discovered  by  an  examination  of 
the  deeds  or  other  muniments  of  title  of  his  vendor,  as  to  every  fact  which  the 
purcl)aser,  with  reasonable  prudence  or  diligence,  ought  to  become  acquainted. 
If  there  is  sufficient  contained  in  any  deed  or  record  which  a  prudent  person 
ought  to  examine  to  induce  an  Inquiry  in  the  mind  of  an  intelligent  pf*i*son, 
he  is  chargeable  with  knowledge  or  notice  of  the  fact  so  contained."  Devi. 
Deeds,  §  1000*  and  note  4.  The  note  contains  a  citation  of  numerous  cases 
which  fully  support  the' text.  "  The  same  rule  as  to  recitals  in  deeds  is  also  ap< 
plic)ible  to  recitals  in  patents  from  the  government.  A  person  who  traces  his 
title  to  a  patent  in  charged  with  the  facts  in  the  recitals. "  Devi.  Deeds,  §  1003, 
and  note.  See,  also,  U.  S,  v.  Land-Grant  Co.,  21  Fed.  Rep.  24.  "Any  de- 
scription, recital  of  fact,  reference  to  other  documents,  puts  the  purchaser 
upon  an  inquiry.  He  is  bound  to  follow  up  this  inquny,  step  by  step,  from 
one  discovery  to  another,  from  one  instrument  to  another,  until  the  whole 
series  of  title  deeds  is  exhausted,  and  a  complete  knowledge  of  all  matters  re- 
ferred to  therein  is  obtained.  He  is  conclusively  presumed  to  have  prosecuted 
the  inquiry  to  its  final  result.  An  imperative  duty  is  laid  on  him  to  ascertain 
all  the  instruments  which  constitute  parts  of  his  title,  and  to  inform  himself 
of  all  they  contain."  2  Pom.  Eq.  Jur.  §  626.  Bnish  v.  Ware,  15  Pet.  104,  is 
a  very  instructive  case.  It  appeared  Hockaday,  a  soldier  of  the  lievolu tion,  was 
entitled  to  lands  for  military  service.  He  died.  His  administrator  sold  his 
claim.  On  the  claim,  certiticates  were  issued,  and  finally  warrants.  Brush 
bought  two  of  the  warrants  and  entered  land  thereon.  He  obtained  patents 
for  the  land.  The  heirs  of  Hockaday  brought  suit  against  Brush,  and  it  was 
held  he  was  not  an  innocent  purchaser.  The  court  say:  "The  law  requires 
reasonable  diligence  in  a  purchaser  to  ascertain  defects  in  his  title. "  "  When 
a  purchaser  cannot  make  out  his  title  but  through  a  deed  which  leads  to  a 
fact,  he  will  be  affected  with  notice  ot  sucli  fact."  The  court  held  that  the 
holder  of  the  patent  in  that  case  was  bound  to  know  the  administrator  had 
no  power  to  assign,  and  so  the  patent  was  void. 

Even  though  the  defendant  was  not  bound  by  the  knowledge  obtained  by 
Ballou,  Grafton,  and  Welch,  upon  the  visit  to  the  ground,  February  20th.  it 
would  be  compelled  by  the  recitals  in  the  patent  to  look  into  the  gran t  x>apers, 
and  especially  that  relating  to  the  Big  copper  mine.  Such  inquiry  would 
have  disclosed,  because  it  was  so  recited  in  the  patent,  that  the  claim  to  the 
Big  copper  mine,  based  on  the  alleged  right  under  the  mining  ordinances 
given  by  the  Mexican  government  to  Moradillos,  was  not  recommended  for 
confirmation,  but  that  the  surveyor  general  declined  to  exercise  jurisdiction 
over  it.  It  could  not  have  believed  when  the  surveyor  general  said,  "No 
authority  is  vested  in  this  office  to  adjudicate  on  claims  to  mines,"  and  "No 
action  has  been  had  by  this  office  in  the  premises,"  that  notwithstanding  this 
disclaimer  by  the  surveyor  general,  carried  by  recital  into  the  patent,  that  ho 
had  recommended  the  conveyance  of  the  mines,  and  that  they  were  so  con- 
veyed, in  opposition  to  and  overriding  the  recitals  in  the  patent. 

Notwithstanding  the  notice,  and  the  infirmities  in  title  apparent  in  the  va- 
rious documents  upon  which  the  patent  rests,  did  the  defendant  have  the 
nght  to  disregard  them  all,  and  repose  upon  the  act  of  the  land-officer,  and  so 
to  buy  and  conclude  all  inquiry  as  to  facts  behind  the  patent,  and  upon  whick 
v.l7p.no.6— 26 
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it  is  based?  That  must  depend  upon  the  weight  to  be  given  to  the  action  of 
these  department  officers.  Upon  that  point,  the  case  of  the  U.  8.  v.  Mmor^ 
114  U.  S.  288,  5  Sup.  Cfc.  Rep.  836,  is  in  point,  and  we  think  conclusive.  The 
action  in  tliat  case  was  to  set  aside  a  patent  issued  to  John  Minor.  The 
ground  of  the  proceeding  was  an  alleged  fraud  by  the  grantee  in  making  affi- 
davits to  residence  and  improvement,  when  in  fact  he  had  neither  resided 
upon  the  land  nor  improved  it.  It  was  contended  by  the  defendant  that  the 
action  of  the  land-officer  of  the  department  was  in  the  nature  of  a  judicial 
act,  and  conclusive.  The  observations  of  the  court  are  quite  pertinent  here. 
Speaking  of  the  land-officers,  the  court  says:  "For  the  truth  of  these  state- 
ments, they  [such  officers]  are  compelled  to  rely  on  the  oaths  of  the  parties 
asserting  claims,  and  such  ex  jjarte "affidavits  as  they  may  produce.  In  nine 
cases  out  of  ten,  perhaps  in  a  much  larger  percentage,  the  proceedings  are 
wholly  ex  parte.  In  the  absence  of  any  contesting  claimant  for  a  right  to 
purchase  or  secure  the  land,  the  party  applying  has  it  all  his  otim  way.  He 
makes  his  own  statement,  and  he  produces  affidavits.  *  *  *  In  cases 
where  there  is  no  contesting  claimant,  there  is  no  adversary  proceeding 
whatever.  The  United  States  is  passive;  it  opposes  no  resistance  to  the  es- 
tablishment of  the  claim,  and  makes  no  issue  on  the  statement  of  the  claim- 
ant. When  he  procee(ls,  therefore,  by  misrepresentation,  by  fraudulent  prac- 
tices, there  would  seem  to  be  more  reason  why  the  United  States  should  have 
remedy  against  that  fraud — all  the  remedy  the  courts  can  give— than  in  the 
case  of  a  private  owner  of  a  few  acres  of  land  on  whom  a  like  fraud  is  per- 
petrated." The  court  then  coiLsiders  whether  a  ruling  held  by  the  coui*t  be- 
low in  deciding  the  case  is  applicable;  and  in  referring  to  U,  8,  y,Thr(}ck' 
morton,  98  U.  S.  61,  explain  that  case  to  have  6een,  where  the  action  of  the 
land-officers  was  predicated  upon  the  decision  of  the  California  commission,  a 
judgment  judicial  in  character.  The  court  then  proceeds:  "Here,  no  one 
question  was  in  issue;  no  issue  at  all  was  taken;  no  adversary  proceedings  was 
had;  no  contest  wiis  made.  The- officere,  acting  on  such  evidence  as  the 
claimant  presented,  were  bound  by  it.  They  had  no  means  of  controverting 
its  truth,  and  the  government  tiad  no  attorney  to  inquire  into  it.  Surely  the 
doctrine  applicable  to  the  conclusive  character  of  the  judgments  of  courts, 
witli  full  jurisdiction  over  the  parties  and  the  subject-matter,  matle  after  ap- 
pearance, pleadings,  and  contests  on  both  sides,  cannot  be  properly  applied  to 
the  proceedings  of  the  land-office  in  such  cases.  *  *  *  We  have  steadDy 
held  that  though,  in  the  absence  of  fraud,  the  facts  were  concluded  by  the 
action  of  the  land  department,  a  misconstruction  of  the  law,  by  which  alone 
the  successful  party  obtained  a  patent,  might  be  corrected  in  equity,  much 
more  so  when  there  was  fraud  and  imposition."  In  1876  the  supreme  court 
of  the  United  States,  in  Tamelingy,  Freehold  Co.,  93  U.S.  662,  consider  the 
distinction  between  the  determination  of  the  commission  in  that  stale,  and 
the  action  of  the 'surveyor  general  in  New  Mexico.  Mr.  Justice  Davis,  in 
giving  the  opinion  of  the  court  in  the  case,  referring  to  the  tribunal  in  Cali- 
fornia, says:  "Congress  required  that  all  titles  to  real  property  in  Califor- 
nia, whether  inchoate  or  consummate,  should  undergo  judicial  examina- 
tion. *  *  *  But  congress  legislated  otherwise,  for  the  adjustment  of 
land  claims  in  New  Mexico.  *  *  *  It  will  thus  be  seen  that  the  modes 
for  the  determination  of  land  claims  of  Spanish  and  Mexican  origin  were 
radically  ditferent."  It  is  thus  apparent,  on  authority,  that  the  functions  of 
the  surveyor  general,  exercised  in  the  case  before  us,  were  not  judicial. 
There  were  no  adversary  parties;  no  pleadings;  no  issues;  no  attorney  on 
either  side  to  ascertain  the  facts,  subpoena  and  examine  witnesses,  and  cross- 
examine  those  of  his  adversary.  None  of  the  safeguards  thrown  about  a  ju- 
dicial proceeding  exist.  The  surveyor  general,  on  behalf  of  the  government, 
did  not  act  as  a  court,  with  adversary  parties,  an  issue,  and  attorneys,  but 
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ministerially.  In  17.  8.  v.  8tone,  2  Wall.  525,  the  supreme  court  say:  "The 
patent  is  but  evidence  of  a  grant,  and  the  officer  who  issues  it  acts  minis- 
terially, and  not  judicially." 

More  faith  and  credit  should  be  given  to  the  solemn  judgment  of  a  court 
having  jurisdiction  than  to  the  acts  of  the  land-officers  who  made  this  survey, 
and  who  issued  the  patent.  To  hold  that  defendant,  after  receiving  notice, 
might  discharge  Itself  of  the  legal  effect  thereof  by  relying  on  the  patent  and 
survey,  and  by  purchasing,  notwithstanding  the  notice,  and  thus  place  itself 
in  the  position  of  an  innocent. purchaser,  would  be  to  give  to  the  act  of  the 
officers  who  make  the  survey  and  issue  the  patent  as  much  legal  and  binding 
force  as  a  judgment  of  a  court  in  adversary  proceedings.  Suppose  some  offi- 
cer of  the  United  States,  authorized  in  the  premises,  had  called  upon  the  de- 
fendant's board  of  directors,  while  in  session,  negotiating  for  the  purchase  of 
the  grant  in  question,  and  then  had  notified  the  defendant,  through  its  board, 
that  the  government  was  not  satisfied  with  the  survey,  that  it  had  been 
fraudulently  made,  so  as  to  extend  the  boundaries,  and  that,  if  defendant 
bought,  it  must  do  so  at  its  peril,  what  would  be  the  legal  effect  of  such  a  no- 
tice if  so  given  ?  Could  the  defendant,  under  such  circumstances,  take  up  the 
grant  papers,  the  survey,  and  Burdett's  action  thereon,  and  the  pjitent,  and 
say:  "Here  is  a  patent.  It  is  the  highest  evidence  of  title.  To  it  full  faith 
and  credit  should  be  given.  It  is  not  probable  the  patent  can  be  successfully 
assailed  in  a  direct  attack,  and  so  the  purchase  will  be  made  and  the  risk  as- 
sumed,"— and  thereby,  because  it  chose  to  place  such  great  faith  in  the  pat- 
ent, place  itself  in  the  position  of  an  innocent  purchaser?  If  it  could,  then 
there  can  be  no  such  a  thing  as  a  direct  attack  on  a  survey  to  overthrow  it  for 
fraud,  if  the  land  described  in  it  is  in  the  hands  of  one  who  has  paid  value, 
and  read  the  patent,  and  presumed  the  notice  given  to  him  was  not  well 
grounded.  It  seems  to  us  there  is  a  clear  distinction  between  the  weight 
which  should  be  given  to  the  judgment  of  a  court  having  jurisdiction  and 
adversary  parties,  and  that  to  be  given  to  officers  intrusted  with  duties  not  so 
clearly  judicial  in  character.  If  the  acts  of  the  officers  of  the  land  depart- 
ment are  to  have  the  force  and  effect  of  judgments  in  a  court,  with  adversary 
parties  before  it,  practically  the  power  of  a  court  of  equity  would  be  limited, 
in  proceedings  to  set  aside  for  fraud  or  mistake,  to  those  cases  where  the  land 
was  yet  in  the  hands  of  first  holders;  because,  under  such  a  rule,  the  reading 
of  the  patent,  and  presuming  it  to  be  correct,  would  place  the  party  con- 
tracting, after  hi3  purchase,  as  an  innocent  purchaser,  beyond  the  reach  of  a 
court  of  equity.  It  seems  to  us  the  rule  is  that  when  the  purchaser,  before 
the  conclusion  of  his  purchase,  or  the  payment  of  the  purchase  money,  has 
notice  of  an  alleged  equity  in  another,  it  then  becomes  inequitable  for  the  pur- 
chaser to  buy,  and  thus  embarrass  the  true  owner  in  the  assertion  of  his 
riglit. 

The  action  of  Pelham,  and  of  the  confirmatory  act,  are  not  in  this  proceed- 
ing to  be  vacated ;  but  it  is  the  act  of  the  officers  in  carrying  such  act  into  effect 
which  is  attacked.  If  Felham's  act  is  a  judgment,  it  fixes  the  land  west 
of  .the  spring;  and  it  would  be  a  hard  rule  to  say  the  survey  is  a  judgment 
which  cannot  be  attacked  in  a  direct  proceeding.  Such  a  principle  would  con- 
clude the  government  where  the  confirmation  was  for  the  N.  E.  J  of  a  tract, 
and  the  patent,  by  fraud  or  mistake,  conveyed  another  and  different  tract,  as, 
for  instance,  the  S.  W.  J.  If  the  confirmation  is  a  judgment,  it  is  for  land  west 
of  the  spring,  and  there  is  no  power  to  convey  land  east  of  that  point.  The 
action  of  the  officers  in  this  case,  in  issuing  a  patent,  does  not  protect  one  who 
buys  with  notice,  either  in  fact,  or  from  the  record,  which  he  is  bound  to  ex- 
amine ;  so  that  he  cannot  be  affected  by  notice  of  fraud  in  the  survey.  Under 
the  circumstance  of  this  case,  the  defendant  is  not  an  innocent  purchaser. 

The  application  for  perpetual  injunction  will  now  be  considered.  There  is 
a  branch  of  this  case  not  much  discussed  in  the  briefs  filed,  and  which  is  of  as 
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high  importance  as  any  other  contention  in  the  recoix!.  It  arises  on  the  fol- 
lowing allegations  of  the  supplemental  bill:  *'That  said  defendant  is  now  and 
has  been  in  possession  of  large  portions  of  said  tract  of  land  mentioned  and 
described  in  said  original  bill  of  complaint  as  being  the  property  of  the  United 
States,  and  by  said  fraudulent  survey  now  included  and  embraced  within  the. 
boundaries  mentioned  and  described  in  the  patent  of  the  United  States,  as  set 
forth  in  said  bill  of  complaint;  and  that  said  defendant  is  now  in  possession 
of  many  mines,  leads,  lodes,  and  veins  of  mineral-bearing  quartz  or  rock  be- 
longing to  the  United  States,  and  situated  upon  the  said  tract  of  land,  the  prop- 
erty of  the  United  States.  The  said  mines,  leads,  lodes,  and  veins  are  very 
rich  and  valuable  for  gold,  silver,  copper,  and  other  valuable  ores.  The  said 
defendant  claims  said  land,  with  its  mines,  leads,  lodes,  and  veins  of  mineral- 
bearing  rock  and  mineral  deposits,  as  your  orator  is  informed  and  believes,  by 
and  under  the  said  patent  of  the  United  States."  After  making  other  aver- 
ments, there  is  a  prayer  that  defendant  be  forever  prohibited  and  enjoined 
from  mining  or  using  or  appropriating  said  ores.  The  defendant,  in  its  an- 
swer to  the  supplemental  bill,  admits  that  it  is  so  mining  at  what  is  known 
as  the  **Big  CJopper  Mine,"  and  claims  said  mine  to  be  within  the  lines  of  tlie 
land  conveyed  to  it.  and  that,  under  the  patent  and  survey,  it  is  the  legal 
owner  of  such  mine,  and  all  other  minerals  within  the  said  tract,  and  has  the 
legal  right  to  hold,  mine,  control,  and  use  the  same,  as  against  the  govern- 
ment of  the  United  States.  This  supplemental  bill,  and  the  admissions  in 
the  answer  thereto,  present  an  entirely  different  question  from  the  others 
which  are  heretofore  discussed.  The  supplemental  matter  proceeds  in  part 
upon  the  theory  that,  even  though  the  whole  relief  prayed  for  may  not  be 
granted,  yet,  if  the  court  should  hold  that  the  survey  and  patent  cannot  un- 
der the  evidence  be  set  aside,  it  then  must  give  construction  to  the  patent, 
and  say  to  whom  the  mines  of  gold,  silver,  and  copper  lying  within  the  grant 
lines  belong,  and  whether  the  defendant  shall  be  enjoined  perpetually  from 
working  them,  and  especially  from  mining  in  the  Big  copper  mine,  which  de- 
fendant admits  it  was  working  when  the  supplemental  bill  was  filed.  This 
question  must  depend  upon  the  rights  which  passed  to  Ramirez  by  the  patent 
from  the  United  States;  and,  as  that  patent  only  relinquished  to  him  his  right 
as  it  existed  at  the  date  of  the  session,  it  is  necessary  to  examine  briefly  the 
law  of  Mexico,  to  determine  what,  as  between  Ramirez  and  that  government, 
he  then  actually  owned, — whether  only  the  surface  of  the  land ;  or  that,  and 
also  the  mines  of  gold  and  silver  beneath  the  surface.  Certain  decrees  were 
in  force  at  the  time  of  the  separation  of  Mexico  from  Spain,  whereby  the  mines 
of  gold,  copper,  and  silver  were  held  by  the  crown  of  Spain.  Upon  the  separa- 
tion, which  resulted  in  creating  Mexico  a  separate  government,  the  title  to  all 
mines  within  her  territory  passed  to  and  vested  in  the  Mexican  government, 
including  therein  what  is  now  Kew^  Mexico.  A  grant  of  land  by  the  Mexi- 
can government  did  not  carry  such  mines.  It  did  not  require  a  reservation 
by  the  government  of  such  mines  to  prevent  them  from  passing.  No  inter- 
est in  such  mines,  whether  in  granted  or  ungranted  land,  could  be  acquired 
by  the  individual  citizen,  under  the  Spanish  or  Mexican  law,  except  through 
mining  ordinances.  The  law  of  those  countries  recognized  the  title  to  all 
such  mines,  whether  in  public  or  granted  land,  as  in  the  government,  and 
not'  subject  to  be  passed  out  of  it  by  a  mere  grant.  Rock.  Sp.  &  Mex.  Law, 
124r-127. 180, 131,411;  Hall,  Mex.  Law,  §§  1210-1213, 1235;  Moore  v.  8maw, 
17  Cal.  199, 12  Min.  R.  418. 424-428.  We  conclude,  then,  that  by  the  grant  of 
the  land  in  controversy  by  the  Mexican  government  to  Jose  Serafin  Ramirez 
of  the  Canon  del  Agua  no  interest  and  title  in  and  to  such  mines  therein  con- 
tained was  vested  in  him ;  and  as  it  does  not  appear  by  the  record  that  any 
individual  interest  in  such  minerals  had  been  obtained  by  him,  or  those  claim- 
ing under  him,  by  virtue  of  the  mining  ordinances  of  the  Mexican  govern- 
ment prior  to  the  cession  of  the  territory  of  New  Mexico  to  the  United  Scales, 
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that  these  minerals  were  at  that  date  the  property  of  the  Mexican  nation,  and 
by  the  cession  passed,  with  all  other  property  of  Mexico  within  the  limits  of 
New  Mexico,  to  and  became  the  property  of  the  Uuited  States.  Moore  v. 
8maw,  17  Cal.  199. 

When,  then,  the  lands  contained  within  the  limits  of  this  grant  passed,  by 
its  cession,  nnder  the  dominion  of  the  government  of  the  United  States,  the 
title  to  such  minerals  therein  contained  became  vested  in  the  government  of 
the  United  States.  Was  such  title  to  those  minerals  within  the  Ramirez  grant 
divested  by  the  act  of  confirmation,  passed  June  12,  1866?  Hamirez  had  no 
claim  to  any  more  interest  than  he  had  obtained  by  virtue  of  the  grant.  It 
was  only  the  right  in  the  land  which  had  passed  by  the  terms  of  the  grant  to 
the  grantee,  and  which,  as  we  have  seen,  did  not  include  such  minerals  therein 
contained,  that  c(mgress  was*  asked  by  him  to  confirm.  The  Spanish  and 
Mexican  governments  reserved  the  right  to  the  minerals  in  their  lands,  un- 
less expressly  granted,  and  they  were  not  by  the  Mexican  government  ex- 
pressly granted  to  Bamirez.  The  treaty  under  which  Kamirez  had  the  right 
to  have  his  interest  in  the  land  in  question  confirmed  by  our  government  only 
contemplated  the  confirmation  by  congress  of  such  title  thereto  as  had  been 
conveyed  to  Ramirez  by  the  government  of  Mexico,  and  which  did  not  confer 
upon  him  the  title  to  such  mines  therein  contained.  These  Ramirez  did  not 
own  when  confirmation  by  congress  of  this  grant  was  asked,  and  given  by 
that  body.  If  such  confirmation  passed  the  title  to  these  minerals  to  the 
grantee,  then  it  not  only  made  good  the  grant  made  by  Spain  and  Mexico,  but 
also  conveyed  additional  rights  and  interests  to  which  he  was  not  entitled, 
and  for  which  he  had  not  asked,  and  which,  it  is  believed,  was  contrary  to  the 
whole  public  policy  of  the  government  in  respect  to  its  mineral  lands  and 
mineral  interests.  This  will  be  made  more  apparent  by  an  examination  of 
our  laws  respecting  this  interest  in  the  mineral  lands  of  the  government. 
From  the  date  of  the  ordinance  of  May  20,  1785,  providing  for  the  disposal 
of  the  public  lands  in  the  "Western  Territories,"  and  reserving  the  interest 
of  the  government  in  the  minerals  therein,  to  the  present  time,  through  sill  the 
acts  of  congress  in  any  way  affecting  the  public  domain,  this  interest  in  the 
mineral  wealth  of  the  public  lands  has  been  carefully  guarded,  and  special 
legislation,  as  applicable  to  mineral,  lands,  in  contradistinction  to  ail  other 
lands,  enacted  for  its  protection  and  preservation;  while  our  present  laws 
governing  the  acquirement  of  mineral  lands  clearly  contemplate  the  disposal 
'  of  such  lands  in  small  quantities,  and  not  in  large  bodies  or  tracts,  so  as  to 
encourage  and  induce  prospectors  to  make  discoveries,  and  extend  and  in- 
crease the  means  of  their  development  when  made,  and  the  consequent  enrich- 
ment of  the  country.    Donald.  Pub,  Dom.  c.  26,  p.  306  et  seq. 

In  his  report  as  secretary  of  the  interior,  Mr.  £wing,  on  December  3, 1849, 
said:  "The  right  to  the  mines  of  precious  metals  which,  by  the  laws  of  Spain, 
remained  in  the  crown,  is  believed  to  have  been  also  retained  by  Mexico  while 
she  was  sovereign  of  the  territ-ory,  and  to  have  passed  by  tlie  transfer  to  the 
United  States.  It  is  a  right  of  the  sovereign  in  the  soil,  as  perfect  as  if  it  had 
Jt»een  expressly  reserved  in  the  grant;  and  it  will  rest  with  congress  to  deter- 
mine whether  in  those  cases  where  land  duly  granted  contains  gold,  this  right 
shall  be  asserted  or  relinquished.  If  relinquished,  it  will  require  an  express 
law  to  effect  the  olject^  and,  if  retained,  legislation  will  be  necessary  to  provide 
a  mode  by  which  it  shall  be  exercised."  In  Moore  v.  Smaw,  17  Cal.  216,  what 
seems  to  us  to  be  the  true  doctrine,  amply  sustained  by  authority,  is  stated  as 
follows:  "  The  minerals  were  vested  under  the  Spanish  monarchy  in  the  crown, 
and — after  the  separation  from,  Mexico,  in  that  nation — did  not  pass,  as  we 
have  already  stated,  by  the  ordinary  grant  of  land  without  express  words  of 
designation.  Such  grant  transferred  only  an  interest  in  the  soil,  distinct 
from  that  of  the  minerals.  The  interest  in  the  minerals  was  conveyed  through 
the  operation  of  the  mining  ordinances,  by  registry  of  discovery,  or  by  pro- 
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ceedings  upon  denouncement,  when  a  mine  once  discovered  had  been  for- 
feited or  abandoned.  *  *  *  They  constituted,  therefore,  at  that  time,  the 
property  of  the  Mexican  nation,  and  by  the  cession  passed  to  the  United  States. " 
"According  to  the  common  law  of  England,  mines  of  gold  and  silver  were 
the  exclusive  property  of  the  crown,  and  did  not  pass  under  a  grant  by  the 
king  under  tlie  general  designation  of  lands  or  mines."  Hicks  v.  BelU  3  Oal. 
220. 

It  thus  follows,  at  thO'time  of  the  session,  that  there  was  a  dual  interest  in 
the  property  of  the  Kamirez  grant, — his  title  or  equity  in  the  land,  and  the 
paramount  title  which  the  United  States  held  in  the  mines.  What  title  to  the 
mines,  under  his  grant,  could  Ramirez  have  asserted  against  the  Mexican  gov- 
ernment? None.  Neither  could  he  have  asserted  any  against  the  United 
States  as  to  the  mines.  The  past  policy  of  the  government,  which  has  con- 
tinued without  interruption  to  the  present,  has  been  to  preserve  and  protect 
its  Interest  in  the  mineral  wealth  in  the  public  domain.  Xr^sumA  of  the  leg- 
islation of  congress  respecting  the  mineral  lands  will  be  found  in  Donald. 
Pub.  Dom.  cc.  26  and  32.  In  Deffehack  v.  Hawke,  115  U.  S.  401.  6  Sup.  Ct. 
Rep.  95,  is  a  very  full  recital  of  congressional  legislation  respecting  mineral 
lands.  The  pre-emption  act  of  1841  excepts  from  pre-emption  and  sale  "lands 
on  which  are  situated  any  known  salines  or  mines.*'  The  act  extending  to 
California  the  privilege  of  settlement  on  unsurveyed  lands  contains  a  clause 
that  the  provisions  of  the  act  "shall  not  be  held  to  authorize  pre-emption  and 
settlement  of  mineral  lands."  Similar  exceptions  were  made  in  grants  to  dif- 
ferent states,  and  in  grants  to  aid  the  construction  of  railroads.  California 
was  granted  10  sections  of  land  for  the  purpose  of  erecting  public  buildings 
of  that  state,  but  there  is  a  proviso  that  "none  of  said  selections  shall  be  made 
of  mineral  lands."  In  the  grant  to  the  Union  Pacific  Railroad  and  its  associ- 
ated companies,  all  mineral  lands  other  than  coal  and  iron  are  excepted  from 
the  grant.  A  similar  exception  is  made  in  grants  for  universities  and  schools; 
and,  in  the  law  allowing  homesteads,  mineral  lands  are  not  liable  to  exemption. 
It  is  believed  a  detailed  examination  of  the  several  acts  of  congress  will  fully 
establish  that  in  June,  1866,  when  this  grant  was  confirmed,  that  it  was  the 
settled  policy  of  congress  to  reserve  and  protect  the  mineral  interest  of  the 
government,  and,  as  time  advanced,  this  policy  became  more  firmly  estab- 
lished. So  clearly  does  the  legislation  of  congress  evince  an  intent  to  reserve 
the  mineral  wealth  from  the  openition  of  the  general  laws  respecting  lands, 
that  the  supreme  court  of  the  United  States,  after  a  review  of  this  clearly-de-  ' 
fined  congressional  policy,  say:  "It  is  plain,  from  this  brief  statement  of  the 
legislation  of  congress,  that  no  title  from  the  United  States  to  land  known  at 
the  time  of  sale  to  be  valuable  for  its  minerals  of  gold,  silver,  copper,  or  cinna- 
bar can  be  obtained  under  the  pre-emption  or  homestead  laws,  or  the  town-site 
laws,  or  in  any  other  t^a^than  as  prescribed  by  the  laws  specially  authorizing 
the  sale  of  such  lands,  except  in  the  states  of  Michigan,  Wisconsin,  Minne- 
sota, Missouri,  and  Kansas."  This  early  and  continuous  manifestation  by 
the  law-making  department  of  its  purpose  to  reserve  mines  should  weigh 
heavily  in  determining  whether,  under  a  general  act  of  confirmation,  they  in- 
tended to  direct  the  conveyance  of  well-known  and  long-est4iblished  mines  of 
gold  and  silver,  thus  placing  a  claimant  under  a  Mexican  grant  not  only  in 
a  better  position  than  he  had  a  right  to  ask,  but  in  abetter  position  than  grant- 
holders  from  the  government.  There  are  California  and  perhaps  other  cases 
holding  to  the  contrary,  notably  Jfoore  v.  Smaw;  but  a  careful  study  of  them 
will  prove  that  there  were  circumstances  in  the  grant  confirmation  indicating 
an  intent  not  disclosed  in  this  case.  Here  it  is  well  proven  that  all  the  coimtry 
about  San  Francisco,  and  east  and  north-east  of  the  spring,  was,  in  the  lan- 
guage of  the  court  in  Beffehack  v.  Hawke^  supra,  "well-known  mineral  land," 
— not  only  to  Ramirez,  who  had  mined  all  about  that  region,  but  to  hundreds 
of  minera  engaged  at  and  in  the  region  from  1842  continuously  down  to  the 


Digitized  by 


Google 


N.  M.]    UNITED  STATES  V..8AN  PEDRO  A   CANON  DEL  AGUA  CO.      407 

present  day.  It  is  not  to  be  considered  in  the  light  of  a  grant  where  the  mines 
were  undiscovered  and  unknown,  but  in  the  light  of  a  conveyance,  covering 
a  valuable  mineral  belt,  mined  over  for  over  half  a  century,  and  with  minera 
working  openly  and  notoriously  with  claims  for  years,  at  the  very  time  of  the 
confirmation,  survey,  and  patent;  and  right  at  this  point  the  thought  will  in- 
trude itself  that  it  is  passing  strange  that  with  this  as  a  well-known  mining 
camp,  and  the  survey  as  embracing  mineral  lands  well  known  and  very  valu- 
able, that  such  facts  were  not  reported  by  the  surveyor  general  with  the  sur- 
vey, for  the  consideration  of  the  department,  when  the  survey  was  extended 
to  embrace  mineral  land. 

The  supreme  court  of  the  United  States  in  Beffehaok  v.  Rawke,  supra, 
quite  clearly  make  a  distinction  between  the  rule  which  should  be  applied  to 
lands  well  known  to  be  valuable  for  gold  and  silver  mines,  and  those  where 
there  is  at  the  time  of  the  patent  no  reason  to  anticipate  such  a  condition. 
The  policy  of  this  government  and  that  of  Mexico  we  believe  to  be  substan- 
tially alike  in  respect  to  such  mineral.  In  Mexico,  such  lands  and  the  mines 
therein  were  governed  by  the  mining  ordinances,  and  were  taken  out  of  the 
operation  of  the  general  laws  for  the  disposition  of  agricultural  lands.  So, 
also,  here,  one  set  of  laws  apply  to  the  sale  of  land  not  mineral,  and  another 
to  the  sale  of  those  known  to  be  full  of  gold  and  silver.  We  think  the  patent 
sought  to  be  affected  in  this  case  stands  on  an  entirely  different  principle  from 
those  referred  to  in  either  Moore  v.  Smaw,  the  Tameling  Case,  or  the  Max- 
well Land-Orant  Case,  In  the  first  of  these  cases,  the  patent  seems  to  have 
been  the  result  of  a  judicial  inquiry.  The  court  in  that  case  say,  (17  Cal.  223:) 
"The  object  of  the  act  is  to  ascertain  and  settle  private  land  claims  in  the  state 
of  California.  This  object  is  declared  in  the  first  section.  It  is  not  merely  to 
ascertain,  but  to  settle,  them;  that  is,  to  place  them  beyond  controversy."  In 
the  Tameling  Case,  93  U.  S.  662,  in  referring  to  the  same  act,  the  court  say: 
"It  will  thus  be  seen  that  the  modes  for  the  determination  of  land  claims  of 
Spanish  and  Mexican  origin  were  radically  different.  Where  they  embraced 
lands  in  California,  a  proceeding  essentially  judicial  in  character  was  provided, 
with  the  right  of  ultimate  appeal.  No  jurisdiction  over  such  claims  was  con- 
ferred on  the  courts  in  New  Mexico."  It  was  principally  upon  this  theory 
that  Moore  v.  Smaw  was  decided.  It  is  true  that  an  additional  view  was  also 
stated  on  another  point;  but  the  soundness  of  that  view,  with  due  respect  to 
the  learned  court  that  made  the  ruling,  may  well  be  doubted.  So  far  as  it  was 
there  held  that  the  principles  which  apply  against  a  private  individual  grantor 
shall  also  apply  to  public  grants  against  the  government,  we  are  inclined  to 
question  its  legal  accuracy,  and  to  believe  that  a  grant  from  the  government, 
unlike  that  of  an  individual,  should  be  construed^trictly  against  the  grantee, 
and  not  liberally  in  his  favor.  "According  to  the  common  law  of  England, 
mines  of  gold  and  silver  were  the  exclusive  property  of  the  crown,  and  did  not 
])ass  in  a  grant  of  the  king  under  the  general  designation  of  lands  or  mines." 
It  is  also  the  doctrine  in  the  case  of  Qiveen  v.  Earl  of  Ntyrthumherland,  1  Plow. 
310,  that,  while  mines  may  pass  by  the  king^s  patent,  they  will  not  do  so  with- 
out the  use  of  "apt  and  precise  words."  The  great  body  of  our  law  comes  to 
us  from  that  source,  and  we  can  see  no  reason  why  this  construction  as  to 
patents  by  the  government  should  not  also  be  adopted.  "It  is  an  old  principle 
of  law  that  exceptions  in  a  deed  and  every  uncertainty  are  to  be  taken  favor- 
ably for  the  grantee ;  but  this  rule  has  no  application  to  grants  of  the  sovereign. " 
2  Devi.  Deeds,  §  848.  See  also  there  a  large  citation  of  authorities  under  note 
4.  "The  manner  of  granting  by  the  king  does  not  more  differ  from  that  by 
a  subject  than  the  construction  of  his  grant  when  made.  (I)  A  grant  made 
by  the  king  shall  be  taken  most  beneficially  for  the  king,  and  against  the 
party,  whereas  a  grant  of  the  subject  is  taken  most  strongly  against  the  gran- 
tor. "  1  Bl.  Comm.  347.  "Public  grants  are  to  be  construed  strictly. "  Mail- 
way  Co.  V.  Railway  Co.,  97  U.  S.  497;  Bridge  v.  Bridge,  11  Pet.  544.    Other 
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authority  to  the  same  effect  is  abundant,  so  we  feel  constrained  to  hold  that, 
as  to  grants  and  patents  by  the  government,  a  different  rule  of  construction 
is  to  prevail  from  that  which  obtiins  against  a  private  grantor.  Again,  in 
the  California  case,  there  Is  nothing  in  the  record  to  disclose  that  the  land 
granted  was  well  known,  either  at  the  time  of  confirmation  or  patent,  to  be 
mineral;  neither  was  it  so  known  in  the  grant  considered  in  the  Tameling 
Case,  nor  the  Maxwell  grant,  so  far  as  we  have  been  able  to  ascertain,  this 
case,  in  an  important  feature,  bringing  it,  as  we  believe,  within  the  principle 
ruled  in  Deffeback  v.  Hawke,  is  to  be  distinguished  from  those  cases.  This 
is  a  direct  attack  by  the  government  itself  upon  the  survey,  to  vacate  it  on 
the  ground  of  fraud  and  mistake,  and  also,  on  the  supplemental  bill,  on  the 
affirmative  claim  by  the  United  States  to  the  mines  of  gold  and  silver,  and  es- 
pecially to  the  Big  copper  mine.  This  supplemental  bill  stands  partly  on  the 
ground  that  the  patent  embraces  lands  notoriously  known  to  be  mineral  at  the 
time  of  confirmation.  It  is  an  attempt,  under  a  patent  for  lands  claimed  only 
for  agriculture  and  pasturage  purposes,  to  hold  numerous  and  valuable  mines, 
and  a  mineral  tract  which  from  its  richness  became  so  well  known  as  to  attract 
a  population  of  from  one  to  six  thousand  people,  and  about  which  the  grantee 
himself  knew  for  a  period  of  over  twenty  yeai-s.  If  the  principle  of  strict 
construction  of  a  patent  ever  applies  to  a  confirmation,  it  should,  under  the 
facts  in  this  case,  do  so  here. 

In  Mining  Co.  v.  Mining  Co.,  2  Nev.  168,  263,  the  supreme  court  of  Ne- 
vada says:  "The  doctrine  of  the  common  law  that  he  who  has  a  right  to  the 
surface  of  any  portion  of  the  earth  has  also  the  right  to  all  beneath  and  above 
that  surface  has  but  a  limited  application  to  the  rights  of  miners  and  others 
using  the  public  lands  of  this  state.  Necessity  has  compelled  a  great  modifi- 
cation of  that  doctrine.  The  departure  from  those  old  and  established  doc- 
trines of  the  law  will  doubtless  lead  to  many  complications.  To  adhere  to  the 
common-law  rules  on  this  subject  is  simply  impossible.  To  attempt  to  carry 
out  common-law  doctrines  on  this  point  would  either  give  all  the  houses  in 
Virginia  to  the  mining  corporations,  or  else  all  the  most  valuable  mines  to 
those  occupying  the  houses.  The  well-established  custom  of  miners  to  locate 
veins  of  mineral,  claiming  to  follow  them  with  all  dips,  spurs,  and  angles, 
without  reference  to  occupancy  of  the  surface,  has  compelled  a  departure 
from  common-law  rules."  And  in  the  case  of  Mining  Co.  v.  Ish,  6  Or.  104, 
it  was  held  by  the  supreme  court  of  Oregon  that  a  patent  from  the  govern- 
ment of  the  United  States  for  lands  as  agricultural  lands,  but  which  contained 
deposits  of  precious  metals,  passed  no  interest  in  or  title  to  the  minerals  there- 
in contained.  That  court  says:  "But  Ish  obtained  no  Interest  in  the  mining 
claims  on  the  lode  by  the  patent.  True,  by  the  patent  he  obtained  a  given 
quantity  of  agricultural  lands,  and  the  lode  is  situate  upon  said  lands,  but  the 
known  deposits  of  precious  metals  did  not  pass  by  the  patent,  for  they  are  ex- 
pressly reserved  from  sale  under  the  pre-emption  and  other  land  acts."  The 
law  under  which  this  case  was  decided  by  that  court  was  enacted  by  congress 
July  26,  1866, — only  a  month  and  fourteen  days  after  the  passage  of  the  act 
of  confirmation  of  the  grant  of  land  in  controversy  in  this  cause, — and  by  the 
act  of  July  26,  1866,  all  mineral  lands  of  the  United  States  government  are 
expressly  reserved  from  sale  or  disposition  under  the  homestead  or  pre-emp- 
tion or  other  land  acts;  showing  the  policy  of  the  government  to  be  to  protect 
and  guard  with  special  care  its  mineral  interests  in  the  public  domain,  by 
specially  excepting  this  class  of  lands  from  all  others,  and  providing  a  special 
mode  of  their  disposition,  distinct  from  the  method  of  disposition  of  the  re- 
mainder of  the  public  domain. 

It  does  not  seem  to  us  that  congress  could  have  intended  to  deal  more  liber* 
ally  with  Kamirez  and  his  grantees,  by  the  act  of  confirmation  of  the  grant  in 
question  here,  than  by  the  remainder  of  the  body  politic,  as  shown  by  the 
whole  legislation  in  reference  to  the  mineral  lands  of  the  government.    Be* 


Digitized  by 


Google 


N.  M.]    UNITED  STATES  V.  SAN  PEDRO  &  CANON  DEL  AGUA  00.      409 

sides,  if  a  patent  of  the  lands  would  not  convey  the  interest  of  the  United 
States  in  the  mineral  therein  contained,  as  was  held  in  the  case  of  Mining 
Co,  y.  Ish,  supra,  unless  such  patent  were  issued  under  the  mineral  land  taws 
of  the  government,  or  in  cases  where  the  minerals  are  in  terms  named  as 
granted,  and  it  requires  an  express  law  to  effect  the  relinquishment  of  the  gov- 
ernment's title  to  its  mineral  interest  In  the  lands  of  the  public  domain,  as 
was  asserted  by  Mr.  Ewing,  as  secretary  of  the  Jnterior,  as  early  as  1849, 
then  it  would  seem  that  the  mere  relinquishment  of  the  land  described  by  the 
grant  in  controversy  in  this  cause  to  Ramirez  cannot  be  held  to  carry  with 
it  the  title  to  the  nainerals  found  within  the  grant  limits;  but  that  by  the 
grant,  and  its  confirmation  in  the  manner  such  grant  was  confirmed,  only  the 
right  to  the  surface  or  soil  of  the  land  passed  to  and  became  vested  in  the 
grantees,  and  that  the  title  to  the  gold' and  silver  mines  therein  contained  re« 
mained  in  and  still  is  the  property  of  the  United  States.  Especially  should 
this  principle  apply  where  the  lands  claimed,  as  in  this  case,  were  at  the  con- 
firmation, if  the  grant  is  properly  surveyed,  well-known  mineral  lands.  It 
may  be  that  this  view,  if  maintained  as  the  law  in  this  case,  will  result  in  mak- 
ing the  government  the  owner  and  possessor  of  interests  in  land  in  connec- 
tion witl)  individuals;  but,  if  so,  that  is  a  matter  to  be  dealt  with  by  another 
branch  of  the  government,  and  with  which  we  have  nothing  whatever  to  do. 
We  are  to  declare  the  law  as  it  is,  and  let  the  results  be  met  and  disposed  of 
by  that  department  of  the  government  upon  which  the  responsibility  for  its 
enactment  rests.  There  is  no  reason  to  apprehend  that  the  government  in- 
tended to  deal  more  generously  with  Bamirez  tlian  with  others  of  her  native- 
bom  citizens.  What  claim  had  he  that  the  government  should  voluntarily 
give  him  a  grant  he  did  not  already  possess?  If  under  the  law  of  Mexico,  by 
which  he  acquired  his  right,  the  gold  and  silver  mines  were  not  included,  as 
we  think  they  were  not,  why  should  the  value  of  his  right  be  greatly  enhanced 
by  adding  thereto,  in  the  nature  of  a  new  grant  by  the  United  States,  rich 
mineral  deposits?  Was  such  the  intention  of  congress  in  the  confirmatory 
act?  The  title  to  the  act  of  confirmation  is  conclusive  on  that  subject,  as  it 
may  be  looked  to  in  construction.  It  is  *' An  act  to  confirm  the  title  of  Jose 
Serafin  Bamirez  to  certain  lands  in  New  Mexico.''  It  Is  not  an  act  to  grant 
to  him  a  new  thing  or  right,  but  to  recognize  and  confirm  an  old  one.  Con- 
gress was  bound,  under  the  treaty  of  Guadalupe  Hidalgo,  to  protect  him  in 
existing  rights,  but  not  under  the*  slightest  obligation  to  give  him  an  addi- 
tional one.  In  passing  this  act,  congress  was  not  engaged  in  the  duty  of  look- 
ing up  persons  entitled  to  gratuities  for  some  beneficial  service  rendered  the 
government,  as  in  grantingprlvate  pensions,  but  was  examining  into  its  duties 
under  a  treaty  with  a  sister  republic,  and  in  that  way  discharging  only  a  po- 
litical duty.  Who  can  suppose  for  a  moment,  if  a  preamble  to  the  bill  had 
read,  in  substance,  this  way:  "Whereas,  Serafin  Ramirez  holds  a  grant  to 
land  from  the  government  of  Mexico,  which,  under  treaty  obligations,  con- 
gress is  bound  to  confirm;  and  whereas,  there  is  under  the  sui-face  on  said 
lands  rich  and  valuable  deposits  of  gold  and  silver,  which  did  not  pass  to  said 
Bamirez  from  Mexico  by  said  grant',  the  title  to  which  is  now  vested  in  the 
United  States,  but  which  Bamirez  desires  to  possess  to  increase  his  wealth: 
therefore,  as  a  gratuity  to  him,  be  it  enacted  that  the  congress  of  the  United 
States  grant  unto  said  Bamirez  all  the  mines  of  gold  and  silver  under  the  sur- 
face on  said  land," — that  a  single  member  of  that  honorable  body  would  have 
entertained  it  for  a  moment?  And  yet  if  these  mines  can  be  carried  to  the 
gmntee  on  the  theory  that  the  act  of  congress,  and  the  patent  thereunder,  op- 
erate as  an  original  grant,  that  is  the  preamble  which  should  accompany  such 
legislation.  We  believe  that  reason,  justice,  and  law  alike  are  against  any 
such  conclusion,  but,  to  the  contraiy,  they  all  say  that  congress  did  not  give 
to  Bamirez  new  rights,  but  recognized,  confirmed,  and  established  only  his 
old  ones. 
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This  construction  of  the  confirmatory  act  is  greatly  strengthened  by  the  pro- 
ceedings disclosed  in  the  record.  In  his  application  before  Surveyor  General 
Pelham,  Kamirez  says  the  land  he  asked  for  was  granted  to  him  "under  the 
colonization  laws  of  Mexico  and  Spain,  in  force  at  the  time  the  hind  was 
granted."  He  did  not  ask  this  land  of  Mexico  as  mineral  lands,  under  the 
mining  ordinances  of  Old  Mexico,  but  asks  it  for  agriculture  and  pasturing 
animals,  and  as  a  place  whereon  he  may  smelt  ore.  At  the  same  time,  Ram- 
irez invoked  the  action  of  the  surveyor  general  as  to  a  certain  mine,  and  filed 
papers  respecting  the  same,  60  that  in  fact  his  application  before  the  surveyor 
general  was  dual;  one  relating  to  the  land,  and  the  other  respecting  the  mine. 
The  surveyor  general,  in  his  report  for  the  action  of  congress,  expressly  d^ 
nies  his  official  power  to  take  action  rejecting  mines.  In  his  report  he  says: 
"On  the  thirteenth  of  February  of  the  same  year  (1844)  the  grant  was  con- 
firmed to  him,"  etc.  "The  claimant  also  files  with  the  papers  in  this  case  a 
grant  made  to  his  great-grandfather;  but,  as  no  authority  is  vested  in  this 
office  to  adjudicate  on  claims  to  mines  within  the  territory,  no  action  has  been 
had  by  this  office  in  the  premises,"  "The  grant  to  the  land  situated  in  t?ie 
Canon  del  Agua  is  made  according  to  the  laws  in  existence  at  the  time  it  was 
made,  *  *  *  and  is  fulJy  covered  by  the  treaty  of  Guadalupe  Hidalgo." 
"It  is  therefore  approved,  and  respectfully  transmitted  for  the  action  of  con- 
gress in  the  premises."  The  word  "it,"  as  used,  clearly  does  not  refer  to  the 
claim  for  the  mine;  but  does  refer  to  the  grant  of  the  land.  He  notifies  con- 
gress that  two  claims  are  before  his  oflice, — one  based  on  a  claim  alleged  to 
have  been  made,  in  the  language  of  the  surveyor's  report,  "to  his  [Ramirez'J 
great-grandfather,"  being  a  mine;  and  the  other,  a  grant  of  land  to  Serafin 
Kamirez  in  person, — one  an  alleged  grant  to  Don  Francisco  Dias  de  Moradii- 
los  for  a  mine;  the  other,  to  the  alleged  great-grandson,  years  afterwaixis. 
As  to  the  mine  claim,  there  was  no  inquiry  by  the  suryeyor  general  about  its 
genuineness,  or  in  regard  to  the  important  question  whether  in  fact  Kamirez 
was  the  grejit-grandson,  or  whether  at  the  time  of  the  treaty  the  right  to  the 
mine  under  the  Moradillas  claim  was  not  abandoned,  extinct,  and  of  no  legal 
or  equitable  force;  but,  on  the  contrary,  his  report  shows  that  the  surveyor 
general  turned  away  from  this  inquiry,  refused  to  make  it  for  want  of  official 
power,  and  only  recommendeil  the  confirmation  of  the  grant  made  to  the  al- 
leged grandson,  Ramirez.  The  title  of  the  confirmatory  act  shows  the  pur- 
pose of  congress  only  to  confirm  what  the  surveyor  general  recommended. 
And  the  words  of  the  act  are  conclusive:  "Be  it  enacted,"  etc.,  "that  the 
grant  to  Jose  Serafin  Kamirez  of  the  Canon  del  Agua,  as  approved  by  the  sur^ 
veyor  general  of  New  Mexico,  is  hereby  confirmed."  The  mind  of  congress, 
so  to  speak,  was  upon  the  official  act  of  the  surveyor  general,  and  upon  the 
words  of  his  recommendation.  The  legislative  intention  was  to  do  what  he 
had  recommended  to  be  done.  The  intention  of  congress  was  not  to  confirm 
the  mineral  grant  alleged  to  have  been  made  to  Moradillos,  for  that  had  not 
been  sent  forward  for  confirmation,  but  to  confirm  the  land  grant  which  had 
been  sent  forward  for  approval.  It  was. the  land  grant,  as  approved  by  the 
surveyor  general,  which  congress  confirmed,  and  not  the  mineral  grant,  which 
that  officer  expressly  declined  to  approve.  The  defendant,  in  its  answer  to 
the  supplemental  bill,  admits  that  it  was  taking  out  ore  in  the  very  mine  as 
to  which  the  surveyor  general  declared  he  had  no  power  to  act,  and  defendant 
claims  the  right  to  do  so  under  the  land  grant.  The  defendant  does  not  jus- 
tify the  act  of  appropriating  these  ores  on  the  ground  that  the  land  is  mineral 
land,  part  of  the  public  domain,  and  possession  under  the  mining  laws  of  the 
United  States,  but  claims  under  the  Kamirez  land  grant.  This  is  the  correct 
reasoning  on  that  subject,  based  on  the  facts  in  our  opinion.  Bamirez  pre- 
sented for  confirmation  two  grants;  one,  of  an  alleged  mining  claim  to  his  al- 
leged great-grandfather.  The  surveyor  general  made  no  investigation  into 
the  facts  of  this  claim,  or  as  to  its  equities,  but  declined  to  do  so  for  want  of 
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Jurisdiction,  and  so  informed  the  commissioner  of  the  general  land-office,  and, 
through  him»  congress.  Bamirez  never  appealed  from  this  decision,  nor  asked 
or  procured  a  reconsideration  or  review  thereof;  so  the  claim  under  the  al- 
leged mineral  grant,  on  the  record,  stands  decided  against  the  defendant,  and 
therefore  it  can  hold  no  right  under  the  alleged  grant  to  Moradillos;  and  the 
fact  that  congress  confirmed  an  entirely  different  grant,  made  under  different 
laws,  to  another  person »  years  afterwards,  which  was  claimed  to  be  grazing 
and  agricultural  lands,  does  not  carry  with  it  the  gold,  silver,  and  copper  be- 
low the  surface.  In  McQarrahan  v.  New  Idria  Co,,  49  Cal.  331,  it  is  held: 
"  The  patent  is  evidence  of  the  series  of  proceedings  recited  in  it,  and  is  a 
solemn  record  of  the  action  and  judgment  of  the  government  with  respect  to 
the  title  of  the  claimant."  If  that  be  so,  the  patent  discloses  that  the  depart- 
ment ruled  it  had  no  jurisdiction  to  determine  title  to  the  Big  copper  mine, 
and  so  cannot  carry  title  thereto  to  defendant. 

The  lands  ceded  by  Mexico  were  heid  by  virtue  of  the  cession,  and  passed 
to  the  United  States,  precisely  as  they  were  held  by  the  republic  of  Mexico, 
charged  with  the  same  equities.  Title  to  these  lands  was  somewhere, — in 
some  legal  entity  capable  of  receiving  and  holding  lands,  and  that  entity  was 
the  United  States  government,  in  its  organized  capacity.  This  tltl^  was  so 
held  by  her,  charged,  under  the  treaty,  with  the  rights  therein  owned  by  citi- 
zens of  the  Mexican  government,  and  no  higher  right  in  favor  of  such  citizen. 
Whatever  the  government  of  Mexico  would  have  recognized  in  such  citizen 
respecting  such  land,  and  whatever  conveyance  or  concession  in  law  or  equity 
was  due  from  Mexico  as  to  such  lands,  was  due  by  the  treaty  from  the  United 
States.  If  the  grant  held  by  the  Mexican  citizen  for  land  only  gave  him  the 
right  to  the  surface,  and  not  the  gold  and  silver  under  it,  he  stood  after  the 
cession  clothed  with  just  that  right,  and  no  greater,  against  the  United  States. 
The  surveyor  general's  office  in  New  Mexico  was  not  established  to  convey 
the  gold  and  silver  mines  belonging  to  the  general  government,  or  to  recom- 
mend their  conveyance.  A  patent  executed  by  the  president  for  a  Mexican 
grant,  in  the  absence  of  a  law  of  congress,  would  be  void.  The  law  is  the 
mesisure  of  the  president's  power  to  convey.  If  it  says,  "Convey  only  the 
surface,  and  not  the  gold  and  silver  mines,"  the  president  cannot  enlarge  upon 
the  congressional  act,  and  pass  title  to  such  mines  out  of  the  government.  In 
McQarrahan  v.  Mining  Co,,  49  Cal.  331,  it  is  held:  "Neither  the  president 
nor  any  officer  has  other  power  to  dispose  of  the  public  domain,  or  to  sign  or 
cause  the  seal  of  the  land-office  to  be  fixed  to  patents,  than  such  as  is  conferred 
by  statutes  of  the  United  States."  See,  also,  Parker  v.  Duff,  47  Gal.  554. 
So,  when  the  surveyor  general  of  New  Mexico  decided  against  his  jurisdiction 
to  recommend  a  confirmation  of  the  mine  described  in  the  grant  to  Maradil- 
los,  and  when  congress  confirmed  the  grant  to  Bamirez  as  recommended  by 
that  officer,  it  seems  to  us  that  this  enactment  was  confirmatory  of  the  whole 
action  of  the  surveyor  general  on  the  entire  petition  of  Bamirez,  and  excluded 
the  Big  copper  mine;  and  even  though  the  patent  assumed,  as  it  does  not,  to 
convey  the  same,  to  that  Extent  it  would  be  void  for  want  of  power  in  the  ex- 
ecutive to  convey,  on  the  ground  that  the  patent  conveys  only  what  was  con- 
firmed. This  would  be  true,  also,  of  the  other  gold  and  silver  mines,  if  the 
legal  effect  of  the  confirmatory  act  was  only  to  aflirm  title  in  the  land,  and 
not  the  mines.  In  such  case  the  patent  as  to  the  mines  would  be  void,  as  the 
president  had  no  power  by  patent  to  convey  what  congress  did  not  confirm. 
It  seems  to  us,  in  acting  on  Bamirez's  claim,  congress  should  not  be  regarded 
as  making  a  new  grant,  but  that  it  should  be  considered  only  as  performing 
treaty  obligations,  and  as  carrying  to  the  grantee  just  the  title  he  held  at  the 
*  time  of  the  cession ;  and  that,  in  giving  construction  to  the  words  of  the  pat- 
ent, they  should  be  interpreted  in  the  light  of  the  obligation  to  be  performed 
under  the  treaty,  and  in  harmony  with  the  legislative  Intent,  manifested  in 
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the  terms  of  the  confirmatory  act,  construed  by  the  action  of  the  surveyor  gen- 
eral. Any  other  construction  puts  the  United  States  in  the  attitude  of  con- 
ferring upon  the  grantee  a  title  which  he  had  no  legal  or  equitable  right  to 
ask,  which  he  did  not  demand,  which  was  not  contemplated  by  the  treaty; 
and  of  thrusting  upon  the  grantee,  out  of  the  property  of  the  United  States, a 
gratuity  worth  half  a  million  dollars,  congress,  in  confirming  the  grant  as  re- 
ported, intended  that  a  patent  should  issue  conveying  the  right  confirmed; 
not  other  and  different  property.  We  believe,  in  construing  the  psitent  in  this 
case,  the  treaty  obligation,  the  right  intended  to  be,  and  which  was,  estab- 
lished by  the  act  of  confirmation,  the  words  of  the  act,  the  terms  of  tlie  grant, 
all  must  be  considered.  In  this  ease  the  patent  does  recite  that  the  grant 
claim  was  filed  before  the  surveyor  general,  his  action  and  recommendation 
thereon,  and  the  act  of  congress  confirming  the  same;  and  manifestly,  by  its 
own  terms,  conveys  only  what  was  thus  granted  and  confirmed.  The  recital 
in  the  patent,  of  the  act  of  the  suryeyor  general,  of  the  confirmatory  act,  makes 
them  a  part  of  the  instrument,  and,  in  construing  any  contract  or  conveyance, 
every  part  and  word  must  be  considered,  and  force  given  to  all.  So,  also,  is 
the  report  of  the  surveyor  general,  copied  into  the  patent,  and  upon  the  same 
legal  rule,  it  must  be  given  effect  as  a  part  of  the  instrument,  and  as  some  evi- 
dence of  intention:  and  so,  in  the  face  of  the  patent,  the  grantee  is  informed, 
repe^ating  its  language,  "that  there  is  no  a,uthority  vested  to  adjudicate  upon 
claims  to  mines,"  and  that  therefore  "no  action  is  taken  in  tiie  premises;" 
that  is,  as  to  mines,  this  title  is  in  no  way  touched,  but  the  grantee  is  remit- 
ted to  whatever  legal  right  the  law  will  give  him  unaided  by  tliu  patent.  How 
it  could  be  claimed  that  this  mine  goes  with,  and  by  virtue  of,  the  patent, 
when  there  is  an  affirmative  denial  of  the  authority  of  tlie  surveyor  general 
as  to  mines  written  in  the  face  of  the  patent,  is  not  perceived.  It  seems  to 
us  reasonably  clear  that  it  is  neither  a  safe  nor  propor  rule  of  construction  to 
look  alone  to  the  words  of « the  patent.  In  case  of  a  private  grant,  the  grantor 
has  power  to  bind  himself  to  any  extent  he  wishes,  but  the  executive  cannot, 
in  issuing  a  patent,  add  therein  a  right  not  given  by  the  law  authorizing  that 
instrument,  or  rise  above  the  law,  and  by  his  own  unaided  act  convey  a  new 
and  additional  right.  That  this  view  was  evidently  taken  in  the  MaxtoeU 
LandrQrant  Case  is  very  clear,  as  in  that  case  not  only  the  act  of  confirma- 
tion, but  the  title  papers  and  surroundings,  were  considered  in  giving  con- 
struction to  the  patent. 

Another  consideration  which  should  not  be  overlooked  is  th^it  in  this  case 
the  act  of  confirmation  and  patent  provide  only  for  a  relinquishment  to  Ra- 
mirez. A  relinquishment  of  what, — of  only  the  thing  asked  for,  or  that  and 
more?  To  say  that  the  relinquishment  is  to  be  for  an  interest  or  a  right  not 
asked  for,  or  considered  by  the  surveyor  general,  would  be  to  say  that  when 
congress  confirmed  the  grant  as  approved,  it  did  not  mean  as  approved, 
but  did  mean  to  constitute  the  act  of  confirmation  authority  for  an  original 
grant.  As  congress  was  not  asked  to  make  an  original  grant,  we  do  not  be- 
lieve it  intended  to  make  one,  but  only  to  authorize  a  patent  currying  to  Ra- 
mirez such  title  and  interest  as  he  held  from  the  Mexican  government  at  the 
time  of  the  cession,  and  such  as  he  could  rightfully  have  asked  the  Mexican 
government,  under  its  laws,  to  regard  and  protect;  and  as,  under  the  Instru- 
ment presented  to  the  surveyor  general,  the  Mexican  government  would  not 
have  protected  him  in  the  possession  of  valuable  mines  of  gold  and  silver,  it 
is  not  believed  that  congress  intended  to  do  more  than  the  Mexican  govern- 
ment would  have  done  upon  the  title  paper  held  by  Ramirez. 

As  a  result  of  what  has  been  said,  tlie  defendant,  upon  the  averments  of  the 
supplemental  bill,  and  the  admissions  in  the  answer  thereto,  had  no  right,  as 
against  the  United  States,  to  appropriate,  occupy,  and  hold,  and  extract  ore 
from  the  Big  Coppermine;  and  so  the  supplemental  bill  should  have  been  sus- 
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tained,  instead  of  being  dismissed,  and  an  injunction  should  have  been  decreed 
against  the  defendant  forever  enjoining  it  from  appropriating  the  mineral  in 
said  mine. 

In  the  consideration  of  the  questions  involved,  we  have  not  been  unmind- 
ful of  the  importance  of  land  titles,  and  of  the  duty  of  the  court  to  establish 
and  maintain  such  leg*al  and  equitable  rules  as  to  give  stability  to  property, 
and  protection  to  personal  rights.  Especially  has  this  been  before  us  in  con- 
sidering the  acts  of  the  officers  of  the  land  department.  Such  acts  are  wholly 
unlike  those  of  a  court  liaving  jurisdiction  over  the  parties  and  subject-matter 
in  controversy.  In  the  latter,  there  is  an  adversary  party  brought  in  upon 
notice;  with  the  whole  power  of  the  judicial  machinery  to  compel  the  attend- 
ance of  witnesses,  make  discovei7,  and  disclose  the  truth;  with  adveraaries 
face  to  face,  represented  by  counsel,  scrutinizing  every  question  and  act.  In 
such  a  case  the  decision  is  in  the  full  light  of  open  investigation,  und  one  find- 
ing a  judgment  under  such  circumstances  might  well  conclude  that  it  was 
properly  rendered,  and  could  not  be  inquired  into,  and  that  he  might  safely 
buy  upon  the  faith  of  it;  but  to  apply  that  rule  to  those  officials  who  act  in 
mining  a  survey,  or  in  the  execution  of  a  patent,  would  cut  off  investigation, 
preclude  inquiry,  and,  instead  of  building  titles  on  truth  and  justice,  might 
establish  them  on  the  basis  of  frauds  and  estoppels.  In  the  acts  of  such  of- 
ficials there  is  no  notice  to  adverse  parties,  no  pleading,  no  attorneys  to  ap- 
pear, examine,  and  cross-examine,  and  none  of  the  safeguards  against  mistake 
or  injustice  such  as  surround  the  proceedings  of  the  judicial  tribunals.  Under 
our  system  of  government,  such  officers  frequently  change,  and  often  bring 
inexperience  to  their  duties  The  officers  in  the  territories  are  far  removed 
from  their  superiors  at  Washington,  and  personal  communication  is  difficult 
and  unusutU.  Between  the  confirmation  of  a  grant,  its  survey,  and  the  pat- 
ent therefor,  long  periods  in  the  past  have  often  intervened,  and  are  likely  to 
do  so  the  future.  Acts  partly  performed  by  one  officer  frequently  devolve  upon 
his  successor,  who  takes  up  the  duty  thus  imposed  in  ignorance  of  the  facts, 
usually  with  but  little  experience,  and  with  the  probability  of  change  in  place 
before  him,  incident  to  our  system.  Courts  should  be  cautious  not  to  hedge 
about  acts  performed  by  such  officials  with  estoppels  against  investigcition  and 
inquiry,  giving  them  the  force  and  dignity  of  judgments,  lest  in  the  anxiety 
to  maintain  titles  the  foundation  may  be  established  for  fraud  and  injustice. 
It  is  of  the  utmost  importance  that  honest  titles  be  so  firmly  established  that 
they  cannot  be  overturned,  and  that  merely  whimsical  or  capricious  attacks 
upon  them  shall  not  prevail.  Il  is  equally  important,  when  the  proof  of  fraud 
is  clear  and  convincing,  that  a  court  of  conscience  overturn  the  wrong,  and 
establish  the  right,  if  that  can  be  done  without  interfering  with  the  rights  of 
innocent  purchasers  who  have  bought  in  good  faith  without  notice.  To  give 
ejfect  to  proof  when  clear  and  convincing  is  as  much  a  duty  as  to  refuse  relief 
when  the  evidence  is  weak  and  unsatisfactory.  Each  case  must  stand  u|x>n 
its  own  merits.  In  this  cause  we  have  anaJyzed  the  evidence,  and  it  is  so 
clear,  and  so  unerringly  points  to  the  fraud  charged  in  the  bill  of  complaint, 
that  we  should  not  turn  away  from  it,  close  our  eyes  to  its  significance,  or  dis- 
regard its  conclusions,  for  fear  of  disturbing  the  defendant's  title.  To  do  so 
would  be  to  concur  in  the  wrongful  inversion  of  the  grant  in  question;  to  per- 
mit the  foundations  of  a  title  to  be  built  upon  a  fraudulent  conspiracy  involv- 
ing Miller  and  Clark,  officials,  whom  the  evidence  proves  to  have  been  faith- 
less to  the  confidence  and  trust  reposed  in  them.  We  fully  concur  in  all  that 
the  supreme  court  of  the  United  States  says  in  the  Maxmell  Case  respecting 
the  care  which  the  court  should  exercise  not  to  unduly  disturb  titles;  but,  be- 
lieving this  to  be  a  case  both  clear  and  satisfactory,  it  is  the  duty  of  the  couit, 
under  the  evidence,  to  interpose  and  grant  relief. 

This  case  was  argued  at  the  January  term,  1886.  The  record  submitted 
consists  of  over  700  closely  printed  pages,  with  numerous  maps  and  plats  in 
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addition,  and  the  evidence  of  a  large  number  of  witnesses,  each  one  often  giv- 
ing evidence  upon  several  subjects,  and  the  whole  thrown  together  in  a  record 
without  much  reference  to  form  or  system.  To  delve  through  such  a  record, 
select  out  and  systematize  the  evidence  of  the  several  witnesses  so  that  all  the 
proof  on  each  point  could  be  read  and  weighed  by  itself,  and  to  classify  the 
questions  involved,  both  of  law  and  fact,  so  that  they  could  be  separately  ex- 
amined, considered,  and  determined,  has  been  an  arduous  and  responsible 
work,  performed  when  other  duties  were  pressing  for  consideration.  The 
magnitude  of  the  task  involved  in  such  a  recprd,  with  the  daily  demands  of 
work  at  nisiprituf,  has  necessarily  postponed  the  rulings  of  the  case  until  the 
present  time.  While  anxious  to  reduce  the  opinion  within  narrow  limits,  the 
great  interest  and  importance  of  the  questions  involved, — many  of  them  mat- 
ters of  fact,  some  of  them  comparatively  new, — lias  made  it  a  duty  to  consider 
them  all  with  care,  and  to  give  the  reasons  for  the  conclusions  reached.  As 
a  result  of  such  examination  and  consideration,  it  is  held  by  the  court  that  the 
fraud  and  mistake  alleged  have  been  clearly  and  satisfactorily  proven ;  that 
the  defendant  is  not  an  innocent  purchaser;  and  that  the  supplemental  bill 
should  have  been  sustained  in  the  court  below;  and  that  for  these  errors  the 
case  must  be  reveraed,  with  direction  to  the  court  below  to  set  aside  and  vacate 
the  decree  dismissing  the  bill,  and  for  further  proceedings  in  accordance  with 
this  opinion. 

Brinkbr,  J.    I  concur  in  the  result. 

Reeves,  J.,  (concurring.)  On  the  twelfth  day  of  February,  1844,  Jose 
Serafin  Eamirez  petitioned  the  governor  of  New  Mexico  for  the  grant  of  a 
tract  of  land  known  as  the  "Canon  del  Agua,"  near  the  placer  of  San  Fran- 
cisco called  the  "Placer  del  Tuerto,"  and  distant  from  the  town  about  one 
league,  and  further  described  and  bounded  as  follows:  "On  the  north,  the 
road  leading  from  the  Placer  to  the  Palo  Amarillo;  on  the  south,  the  northern 
boundary  of  the  San  Pedro  grant;  on  the  east,  the  spring  of  the  Canon  del 
Agua;  on  the  west,  the  summit  of  the  mountain  known  as  *  My  Own.'  " 
Santiago  Flores,  first  justice,  etc.,  certified  that  he  had,  according  to  the  de- 
cree of  Gov.  Martinez,  put  Ramirez  in  juridical  possession  of  the  land  known 
as  the  "Canon  del  Agua,"  in  the  placer  of  San  Francisco,  with  the  boundaries 
set  forth  in  the  petition  as  follows:  "On  the  north,  the  road  of  the  Palo 
Amarillo ;  on  the  south,  the  boundary  of  the  Rancho  San  Pedro;  on  the  east,  the 
spring  of  the  Canon  del  Agua;  on  the  west,  the  highest  summit  of  the  little 
mountain  of  El  Tuerto,  adjoining  the  boundary  of  the  mine  known  as  inher- 
ited property;"  dated  February  15,  1844. 

In  1869,  Ramirez  filed  in  the  office  of  William  Pelham,  surveyor  general  of 
New  Mexico,  notice  of  his  claim  to  the  Canon  del  Agua  grant,  in  which  he 
says  that  the  quantity  of  the  land  he  claims  is  "5,000  varas  square,  making  one 
Castilian  league,  and  bounded  on  the  north  by  the  Placer  road  that  goes  down 
to  theyellovv  timber;  on  the  south,  the  north  boundary  of  the  San  Pedro  grant; 
on  the  east,  the  spring  of  the  Canon  del  Agua  grant;  on  the  west,  the  summit 
of  the  mountain  of  the  mine  known  as  the  property  of  your  petitioner." — ^re- 
citing that  his  claim  did  not  conflict  with  any  other  lands  granted  by  the  gov- 
ernments of  Spam  and  Mexico.  The  adjudicatiou  of  this  claim  before  Sur- 
veyor General  Pelham  seems  to  have  been  formal  and  regular  in  all  its  parts. 
The  case  is  entitled  *'8erafln  Ramirez  vs.  United  States."  In  the  entry  of  the 
proceedings  it  is  recited  that  the  case  was  set  for  trial  on  the  tenth  day  of  Jan- 
uary, 1860;  that  the  witnesses  were  present,  and  duly  sworn,  and  their  evi- 
dence recorded,  and,  continuing  the  recitals,  the  entry  sets  forth  Ramirezes 
derivation  of  title  to  the  land,  viz.:  that  on  the  twelfth  day  of  February,  1844, 
Ramirez  petitioned  Mariano  Martinez,  the  political  and  military  governor  of 
New  Mexico,  for  a  tract  of  land  known  as  the  "Canon  del  Agua,"  situated  in 
the  county  of  Bernalillo,  with  the  boundaries  therein  set  forth;  that  on  the 
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tbiiteenth  day  of  February,  of  the  same  year,  the  grant  was  confirmed  to  him 
by  the  departmental  assembly  of  the  province  of  New  Mexico,  and  possession 
given  on  the  fifteenth  day  of  February  by  Santiago  Flores,  justice  of  the 
peace,  and  further  stating  that  Ramirez  had  filed  with  the  papers  in  the  case 
a  grant  made  to  his  great-grandfather,  of  which  himself  and  his  brothers 
were  declared  by  the  assembly  granting  the  land  to  him  to  be  the  proper  legal 
heirs;  but  goes  on  to  (.eclare  that,  as  no  authority  was  vested  in  the  surveyor 
to  adjudicate  upon  claims  to  mines  within  the  territory,  no  action  was  taken 
in  the  premises,  and  then  proceeds  as  follows:  "The  grant  to  the  land  situ- 
ated at  the  Canon  del  Agua  is  made  according  to  the  laws  in  existence  at  the 
time  it  was  made,  and  has  been  proven  to  have  been  in  quiet  and  undisturbed 
possession  of  the  applicant  from  that  date  up  to  the  present  time,  and  is  fully 
covered  bythe  treaty  of  Guadalupe  Hidalgoof  3848.  It  is  therefore  approved,- 
and  respectfully  transmitted  for  the  action  of  congress  in  tho  premises. " 
Dated  Santa  fe,  N.  M.,  January 20, 1860.  Signed,  William  Pelham,  surveyor 
general.  On  January  11, 1861,  the  above  report  was  transmitted  to  congress, 
and  on  June  12,  1866.  congress  confirmed  the  grant  to  Riimirez  of  the  Canon 
del  Agua,  as  approved  by  Surveyor  General  Pelham.  This  was  not  a  fioating 
claim  to  land  that  might  be  removed  from  one  locality  to  another  at  the  pleas- 
ure of  the  holder,  but  it  was  a  claim  to  a  particular  tract  of  land  with  fixed 
boundaries,  and  known  as  the  "Canon  del  Agua  Grant,"  about  one  league 
from  the  town  of  San  Francisco.  From  the  inception  of  the  grant  in  1844  to 
its  confirmation  by  congress  in  1866,  as  approved  by  Pelham,  no  change  was 
made  in  the  boundaries,  nor  were  the  calls  for  course  and  distance  brought 
into  question  by  Hamirez  during  his  long  residence  of  20  years  or  more  on  tho 
land.  It  is  understood  that  the  town  of  San  Francisco  is  sometimes  called  the 
"Placer,"  or  "Plaza,"  or  the  "Placer  del  Tuerto,"  and  that  Palo  Amarillo,  or 
the  "  Yellow  Timber, "  is  the  same  place  throughout.  The  southern  boundary 
of  the  Canon  del  Agua  grant  is  the  northern  boundary  of  the  San  Pedro  grant, 
or  Rancho  San  Pedro;  and  without  exception,  and  in  the  same  language,  the 
Canon  del  Agua  grant  is  bounded  on  the  east  "by  the  spring  of  the  Canon  del 
Agua.  The  boundary  on  the  west  is  the  summit  of  the  mountain  known  as 
*  My  Own,'  or  the  highest  summit  of  the  little  mountain  of  El  Tuerto,  ad- 
joining the  boundary  of  the  mine  know  as  inherited  property,  or  the  mount- 
ain of  the  mine  known  as  the  property  of  your  petitioner." 

It  is  contended  by  Ramirez  that  the  mine  called  the  "Big  Copper  Mine"  is 
the  one  claimed  by  him  as  inherited  property  from  his  great-grandfather,  Diaz 
de  Moradillos.  It  appears  from  Exhibit  B,  attached  to  the  complainant's  bill, 
that  on  April  12,  1846,  formal  registry  was  made  of  a  mine  described  as  situ- 
ated in  the  Placer  del  Tuerto  by  Mariano  Vareia  and  Luis  Auguilar,  called  the 
"Nuestra  Senora  de  los  Dolores."  It  further  appears  from  Exhibit  P,  filed 
with  defendant's  evidence,  that  the  mine  applied  for  by  Jose  Caceldo  Lopez 
de  Viera,  as  attorney  of  Don  Francisco  Diaz  Moradillos,  was  the  "Santo 
Tomas  de  Villianueva  Lode,"  in  the  Tuerto  mountains,  about  eight  leagues 
from  Las  Muertas,  and  which  counsel  for  defendant  contends,  in  his  brief, 
would  locate  it  about  where  the  Big  copper  mine  is  situated.  The  description 
given  of  these  mines  shows  that  they  cannot  be  the  same  mines.  The  vein  of 
the  Nuestra  Senora  de  los  Dolores,  registered  by  Vareia,  or  Barela,  and  Au- 
guilar in  April,  1846,  is  described  as  runningfrom  north  to  soutli;  the  vein  of 
the  Tomas  de  Yillianueva  mine  is  described  as  running  from  east  tp  west. 
The  claim  of  JoseSerafin  Ramirez  to  this  mine  by  inheritance  from  his  grand- 
father, Moradillos,  is  denied  by  his  brother,  Melquiades  Ramirez,  who  testi- 
fied, as  a  witness  in  the  case,  that  he  never  knew  of  any  grandfather  or  great- 
grandfather by  the  name  of  Don  Francisco  Diaz  de  Moradillos.  This  witness 
proved  that  be  knew  Mariano  Barela  and  Antonio  Jacquez  in  1846,  and  said  that 
they  and  their  associates  worked  a  mine  which  lies  south-east  from  the  town 
of  San  Francisco,  and  about  one  and  a  half  miles  from  that  town.    That  the 
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nioiiTitain  in  which  this  mine  is  situated  is  called  bv  different  names.  It  was 
called  "La  Sierrita  del  Tuerto,"  "La  Sierra  de  Bonanza/'  or  "Ia  Sierra  del 
Placer.''  Bamirez  further  testified  that  in  1853  or  1854  he  and  his  brother 
.  worked  this  mine,  claiming  it  by  denouncement  as  an  abandoned  mine,  and 
said  that  he  never  heard  his  brother  make  any  other  claim  to  it;  that  they 
worked  it  from  1853  or  1854  to  1863;  that  it  was  called  "the  Big  Copper  Mine;" 
and  that  it  is  the  same  that  was  worked  b}'  Mariano  Barelaand  Auguilar  and 
their  associates  in  1846.  This  witness  further  stated  that  this  mine  was  never 
claimed  by  him  as  belonging  to  any  grandfather  or  great-grandfather  in  his 
family.  He  denies  that  he  made  the  oath  or  statement  purporting  to  be  made 
by  him  and  his  brothers,  Jose  Serafiu  and  Sisto,  to  the  effect  that  they  de- 
clared that  Francisco  Diaz  de  Moradillos  was  their  grandfather;  that  he  (wit- 
ness) never  signed  it;  and  that  his  brother  Sistx)  could  not  write.  Witness 
Antonio  Jacquez  identified  the  Big  Coppermine  as  the  same  mine  that  he  and 
his  associates,  Barela  and  Auguilar,  worked  in  1846,  and  that  tl}ey  continued 
to  work  it  until  the  forces  of  the  United  States  came  into  New  Mexico.  It  is 
alleged  in  complainants'  bill  that  the  land  described  in  the  survey  includes 
valuable  gold,  silver,  and  copper,  and  other  ores,  and  which  the  defendant  in 
its  answer  admits,  but  claims  the  land,  with  its  mines,  under  the  grant  from 
Mexico  and  the  patent  from  the  United  States. 

By  the  laws  of  Spain  and  Mexico,  farming,  stock-raising,  and  mining  were 
different  branches  of  industry.  A  distinction  was  also  made  between  lands 
suitable  for  farming  or  planting,  on  account  of  the  facility  for  irrigation,  and 
lands  proper  for  stock-raising.  Mines  were  reserved  to  the  crown  or  the  gov- 
ernment, and  did  not  pass  with  the  grant  of  the  land  unless  mentioned  in  the 
grant,  or  unless  by  prescription,  liock.  Sp.  &  Mex.  Law,  c.  5,  pp.  49,  50.  § 
4;  Id.  pp.  165,  166.  172,  174,  §  5,  6;  Id.  p.  176.  Also,  Hall,  Mex.  Law.  pp. 
356.  511,  I  1668;  Id.  p.  104,  §  263;  Id.  p.  123,  §  364.  See  report  of  Hon. 
Thos.  Ewing,  secretary  of  the  interior,  1849.  in  Bock.  Sp.  &  Mex.  Law,  410. 
Also,  1  Bl.  Conim.  274,  as  shown  by  Rockwell,  514;  "Forfeiture  or  Re- 
nouncement of  Mines,"  Rock.  313;  Id.  §  11,  p.  320;  and  Hall,  p.  376.  §§  1288- 
1290,  etc.  The  mines  were  disposed  of  according  to  such  ordinances  and 
regulations  as  might  be  from  time  to  time  adopted.  Rock.  pp.  49.  50,  410, 
411.  Also,  Hall,  p.  356.  Lands  were  classified  for  distribution,  and  in  order 
to  fix  the  different  values.  Similar  provisions  are  found  in  the  laws  of  the 
United  States.  Rev.  St.  §  2325,  This  was  a  matter  of  revenue  to  the  gov- 
ernment in  all  such  cases.  Hall,  Mex.  Law,  p.  79,  §  203;  Id.  p.  80»  §  208; 
and  Id.  c.  23.  p.  98.  The  statutes  asserting  paramount  title  in  the  United 
States  to  mineral  lands  are  in  harmony  with  the  laws  and  practice  of  other 
countries  on  the  same  subject.  It  is  known  to  be  the  practice  of  this  govern- 
ment in  the  grant  of  lands  to  the  states,  and  to  corporations  to  aid  in  the  con- 
struction of  railroads,  and  for  other  purposes,  not  to  include  mineral  lands, 
but  such  lands  are  reserved  to  the  United  States,  unless  it  is  otherwise 
provided  in  the  act  making  the  grant.  Rev.  St.  U.  S.  c.  6,  tit.  "Mineral 
Lands  and  Mining  Resources,"  p.  430,  §  2346.  Mineral  lands  are  also  re- 
served from  entry  and  settlement  by  the  pre-emption  and  homestead  statutes, 
but  open  to  purchase  by  citizens  of  the  United  States.  Rev.  St.  U.  S.  §§ 
2258,  2302,  2318.  A  claim  for  mineral  lands  must  be  accurately  desciibed  by 
reference  tq  natural  objects  or  permanent  monuments,  and  the  description 
must  be  Incorporated  in  the  patent.  Id.  §  2325.  Under  the  laws  of  Spain 
and  Mexico,  the  surveys  of  the  public  lands  were  made  in  squares,  noting 
streams  of  water  and  lakes,  pools,  mountains,  mineral  regions,  salt  regions, 
climate  of  the  locality,  the  character  of  the  soil,  and  everything  else  which 
might  give  an  idea  of  the  improvement  of  which  they  might  be  susceptible. 
Hall,  Mex.  Law,  p.  122.  §§  354,  357;  Id.  p.  72,  §  173.  The  statutes  of  the 
United  States  contain  substantially  the  same  provisions.  Rev,  St.  tit.  "Sur- 
vey of  the  Public  Lauds,"  §  2395,  and  subds.  7,  8. 
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Rights  acquired  before  the  treaty  of  Guadalupe  Hidalgo  were  recognized  by 
our  government,  and  provision  has  been  made  to  ascertain  and  protect  those 
rights,  and  also  to  protect  the  rights  of  the  government  under  the  treaty. 
For  that  purpose  congress  on  the  twenty-second  day  of  July,  1854,  passed  the 
act  to  establish  ihe  oflSces  of  surveyor  genei^al  of  New  Mexico,  Kansas,  and 
Nebraska,  to  grant  donations  to  actual  settlers,  and  for  other  purposes.  By 
section  8  of  this  act,  it  was  made  the  duty  of  the  surveyor  general,  under  in- 
structions of  the  secretary  of  the  interior,  to  ascertain  the  origin,  nature, 
character,  and  extent  of  all  claims  to  land  under  the  usages  and  customs  of 
Spain  and  Mexico,  and  report  on  the  claims  that  originated  before  the  cession 
of  the  territory  to  the  United  States  by  the  treaty  of  1848,  denoting  the 
various  grades  of  title,  with  his  decision  as  to  the  validity  or  inv&lidity  of  the 
same  under  the  laws,  usages,  and  customs  of  the  country  before  its  cession  to 
the  United  States.  10  St.  at  Large,  p.  308.  This  report  was  necessary  for  the 
intelligent  action  of  congress,  by  furnishing  what  was  intended  to  be  reliable 
information,  with  a  view  to  confirm  bona  fide  grants,  and  to  give  full  effect 
to  the  treaty  between  the  United  States  and  Mexico.  Lands  covered  by  these 
claims  were  reserved  from  sale,  and  donations  granted  by  the  statute,  until 
congress  acted  on  the  said  claims;  that  being  the  last  or  final  action  on  the 
claims,  and  so  called  to  distinguish  it  from  the  previous  action  of  Ihe  surveyor 
general  and  officers  of  the  land  department  of  the  government.  The  dona- 
tions above  referred  to  were  lands  granted  to  actual  sett  lei's,  but  not  extended 
to  lands  covered  by  bona  flde  grants  before  the  treaty  with  Mexico,  and  not 
extending  to  mineral  and  other  lands  reserved  from  settlement.  10  U.  S.  St.  at 
Large,  309.  In  Moore  v.  Robbins,  96  U.  S.  530,  the  court  says:  "The  de- 
cisions of  the  officers  of  the  land  department,  made  within  the  scope  of  their 
authority,  on  questions  of  this  kind,' [a  contest  between  a  purchaser  at  a  pub- 
lic sale  by  the  officers  of  a  land-district,  and  another  who  set  up  a  prior  pre- 
emption right,]  is  in  general  conclusive  everywhere,  except  when  reconsid- 
ered by  way  of  appeal  within  that  department;  and  that,  as  the  fact  on  which 
their  decision  is  based,  in  the  absence  of  fraud  or  mistake,  that  decision  is 
conclusive,  even  in  courts  of  justice,  when  the  title  afterward  comes  in  ques- 
tion ;  but  that  in  this  class  of  cases,  as  in  all  othei*s,  there  exists  in  the  courts 
of  equity  the  jurisdiction  to  correct  mistakes,  and  to  relieve  against  frauds 
and  impositions."  In  Shepley  v.  Cowan^  91  U.  S.  840,  the  court  said:  "If 
they  [the  officers  of  the  land  department]  err  in  the  construction  of  the  law 
applicable  to  any  case,  or  if  fraud  is  practiced  upon  them,  or  if  they  them- 
selves are  chargeable  with  fraudulent  practices,  their  rulings  maybe  reveraed 
or  annulled  by  the  courts." 

The  land  department  directs  the  administration  of  the  land  laws  generally, 
and  especiallyit  has  full  power  and  authority  to  issue  all  needful  rules  and 
regulations  for  fully  carrying  into  effect  the  provisions  of  the  act  of  July  22, 
1854.  Under  authority  of  this  act,  the  commissioner  of  the  general  land- 
office,  on  August  21,  1854,  instructed  the  surveyor  general  of  New  Mexico 
to  collect  information  from  authentic  sources  in  reference  to  the  laws  of  the 
country  as  to  minerals,  and  ascertain  what  conditions  were  attached  to  grants 
of  land  embracing  mines,  whether  absolute  or  not,  and  in  every  case  to  as- 
certain from  the  parties,  and  to  require  testimony,  as  to  whether  the  tracts 
claimed  were  mineral  or  agricultural,  and  to  make  the  necessary  discrimina- 
tion in  his  proceedings.  Instructions  to  Surveyor  Greneral  Pelham,  August 
21,  1854.  As  before  stated,  Pelham  declined  to  adjudicate  upon  claims  to 
mines,  for  want  of  authority,  as  he  says.  The  survey  made  by  Deputy- 
Surveyor  Griffin  includes  a  body  of  land  of  more  than  ordinary  value.  In  his 
description  of  this  land  he  says  it  includes  the  greater  part  of  the  Sierrita  del 
Tuerto mountains;  that  the  cultivable  part  of  the  land  is  of  excellent  quality, 
with  considerable  pine  timber  suitable  for  lumber,  with  abundant  timber  and 
fuel  for  ordinary  purposes,  and  good  grass  on  almost  every  part  of  the  grant. 
v.l7p.no.6 — 27 
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There  is  abundant  water  at  the  Tuerto.  The  Sieirita  del  Tuerto  is  rich  in 
the  precious  metals,  particularly  in  gold  and  copper.  Neither  the  act  of  con- 
gress confirming  the  grant  to  Ramirez,  as  approved  by  Surveyor  General  Pel- 
ham,  nor  the  patent  from  the  United  States  to  Bamirez,  contains  the  above 
description  of  this  land.  Surveyor  General  Pelham  approved  the  grant  to 
Kamirez  for  the  land  situated  at  the  Canon  del  Agua,  and  transmitted  his 
approval  for  the  action  of  congress,  and  congress  confirmed  the  grant  to  Rami- 
rez as  approved  by  Pelham,  surveyor  general  of  the  territory,  as  above  men- 
tioned. 

It  is  admitted  by  the  defendant  in  its  answer,  and  shown  by  Deputy-Sur- 
veyor Griflin  in  his  report  accompanying  his  survey,  that  he  disregarded  the 
call  for  course  and  distance,  and  was  governed  by  landmarks  and  natural  ob- 
jects in  making  his  survey.  The  principle  that  landmarks  and  natural  objects 
will  control  the  calls  for  coui*se  and  distance  when  inconsistent  must  be  un- 
derstood in  a  reasonable  sense;  the  intention  being  to  establish  the  grant  if 
it  can  be  done  by  any  of  the  calls,  and  not  to  defeat  it  by  rejecting  all  of  the 
calls.  In  defense  of  the  survey  made  by  Griffin,  it  is  contended  by  counsel 
for  the  defendant  that  the  mine  claimed  by  Ramirez,  and  the  mountain  given 
as  the  western  boundary  of  the  Canon  del  Agua  grant,  lie  entirely  eastward 
of  the  Canon  del  Agua  springs,  instead  of  west,  as  claimed  by  the  complain- 
ant, and  that  there  was  a  mistake  in  the  calls  of  the  boundaries  of  the  grant, 
and  that  the  natural  objects  did  not  lijB  in  the  exact  position  as  called  for  by 
Ramirez  in  his  petition  for  the  grant,  and  the  act  of  juridical  possession. 
Though  the  evidence  is  in  some  respects  conflicting,  it  appears  with  reason- 
able certainty  that  there  is  a  mountain  to  the  west  called  the  "Little  Tuerto," 
answering  to  the  call  for  the  western  boundary  of  the  Canon  del  Agua  grant. 
With  this  mountain  to  control  the  call  of  the  survey  of  the  western  boundary 
of  the  grant,  and  the  Canon  del  Agua  spring  to  control  the  survey  of  the  east- 
ern boundary,  it  is  evident  that  so  much  of  the  survey  made  by  Griffin  as  lies 
east  of  a  line  drawn  due  north  and  south,  passing  through  the  spring,  is  im- 
properly included  within  the  boundaries  of  the  Canon  del  Agua  grant  as  ap- 
proved by  Surveyor  General  Pelham,  and  confirmed  by  congress. 

The  principle  is  well  settled  that  the  United  States  has  the  same  remedy  in 
equity  to  set  aside  a  patent  obtained  by  fraud  that  an  individual  has  to  set 
aside  his  deed  obtained  by  fraud.  It  is  true,  the  decisions  referred  to  were 
rendered  in  cases  arising  out  of  the  homestead  and  pre-emption  laws;  but  the 
same  principle  would  seem  to  be  applicable  to  patents  issued  on  the  confirma- 
tion of  Spanish  and  Mexican  grants  obtained  under  like  circumstances.  In 
California  the  adjudication  of  land  titles  was  not  the  same  as  in  this  territory. 
The  decisions  of  the  land  department  can  only  bind  adverse  claimants  with 
notice  or  parties  claiming  under  them.  That  there  were  adverse  claimants 
to  the  land  included  in  the  survey  and  in  the  patent  to  Ramirez  was  after- 
wards shown  by  a  petition  signed  by  a  great  number  of  citizens,  and  ad- 
dressed to  the  secretary  of  the  interior,  asking  that  legal  proceedings  be  insti- 
tuted in  the  name  of  the  United  States  for  the  purpose  of  vacating  the  patent 
to  Ramirez.  The  grounds  for  this  request  were:  (1)  That  the  survey  as 
patented  included  the  tract  of  land  on  which  was  situated  the  town  of  San 
Erancisco,  and  which,  as  they  state,  was  in  existence  at  the  date  of  the  treaty 
by  which  Npw  Mexico  was  acquired  by  the  United  States.  They  further  state 
that  though  there  was  no  direct  grant  from  the  Mexican  government  to  the 
town,  yet,  as  it  was  settled  in  accordance  with  the  laws,  customs,  and  usages 
of  Spain  and  Mexico,  it  acquired  all  the  rights,  privileges,  and  immunities 
that  pertain  and  belong  to  a  Spanish  or  Mexican  town,  which  was  the  right 
to  the  commons  adjoining  the  town  for  the  distance  of  one  league  in  each  di- 
rection from  the  center  of  the  main  square  or  plaza  of  the  town,  for  the  use 
and  benefit  of  its  inhabitants.  (2)  That  the  survey  is  erroneous,  in  that  it 
includes  a  large  tract  of  land  not  within  the  boundaries  of  the  grant  as  con- 
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firmed,  and  which  is  public  domain.  The  inhabitants  of  the  town  of  San 
Francisco  were  engaged  in  commercial  pursuits,  and  the  town  was  a  place  of 
some  importance  long  before  the  cession  of  the  country  to  the  United  States. 
One  witness  testified  that  the  population  of  the  town  Was  not  less  tKan  1,000; 
the  names  of  many  of  the  prominent  merchants  living  there  at  that  time  are 
given;  there  was  a  chapel  for  divine  worship;  lots  of  ground  for  building 
and  residence' were  acquired  on  application  to  the  alcalde,  as  seems  to  have 
been  usual  at  the  time  in  other  towns  of  the  country.  Tr.  pp.  140,  141,  160, 
162. 

The  act  of  July  22, 1854,  made  it  the  duty  of  the  surveyor  general  to  report 
all  pueblos  in  the  territory,  showing  the  extent  and  locality  of  each,  the  num- 
ber of  inhabitants,  and  the  nature  of  their  titles  to  the  land.  10  U.  S.  St.  at 
Large,  pp.  308,  309.  The  supreme  court  of  California,  in  Welch  v.  8ullivan, 
8  Cal.  165,  187,  said:  "Each  pueblo  was  entitled  in  property  to  certain  tracts 
of  land  within  the  limits  of  the  town,  to  be  set  apart  by  them,  called  *  com- 
mons,' 'pasture  grounds,'  and  'municipal  lands,'  by  virtue  of  their  organiza- 
tion as  pueblos."  To  the  same  effect  is  the  decision  of  the  supreme  court  of 
the  United  States  in  Toumsend  v.  Qreeley,  5  Wall.  326,  337,  and  GHsar  v. 
McDowell,  6  Wall.  363.  It  is  further  held  that  these  rights  were  not  divested 
by  the  treaty  of  Guadalupe  Hidalgo.  Mr.  Hall,  in  his  tieatise  on  the  laws  of 
Mexico,  contends  that  the  courts  erred  in  holding  that  four  square  leagues  of 
land  was  the  quantity  assigned  to  a  town,  but  says  that  the  quantity  was  in 
the  discretion  of  the  viceroys  and  governors.  Chapter  7,  tit.  "Pueblos  or 
Towns,"  §  118,  etc. 

It  may  be  doubted  whether  the  survey  made  by  Griffin  ever  had  the  delib- 
erate sanction  of  the  officers  of  the  land  department.  Commissioner  Burdett 
at  first  refused  to  approve  tlie  survey,  because  of  the  manifest  difference  be- 
tween the  calls  for  boundaries  contained  in  the  original  title  papers  and  their 
location  by  Griflin.  Commissioner  McFarland  became  satisfied  that  the  land-  . 
office  erred  in  deciding  that  the  survey  conformed  to  the  boundaries  of  the 
grant  as  confirmed  by  congress,  its  action  being  based  on  testimony  entirely 
ex  parte  in  character;  and  he  proceeds  to  show  that  the  survey  locates  the 
road  on  the  north-west,  when,  according  to  the  grant,  it  should  be  north;  and 
the  spring  on  the  south,  when  it  should  be  on  the  east;  and  the  San  Pedro 
grant  on  the  west,  when  it  should  be  on  the  south, — the  remaining  boundary, 
according  to  the  grant  or  juridical  possession,  being  "the  highest  summit  of 
the  little  mountain  of  £1  Tuerto,  Joining  the  boundary  of  the  mine  known  as 
*  Inherited  property,' "  which  was  on  the  west.  Commissioner  Burdett  finally 
approved  the  survey,  but  he  did  so,  as  shown  by  Commissioner  McFarland, 
on  testimony  ex  parte.  The  above  statement  was  made  by  Commissioner 
McFarland  after  the  patent  was  issued,  when  the  land  department  had  no  con- 
trol over  the  title;  and  his  statement  is  referred  to  as  showing  his  reasons  for 
recommending  suit  to  vacate  the  patent,  and  which  appear  to  be  well  founded. 
Mr.  Griffin  admits  that  the  survey  was  not  made  in  accordance  with  what  he 
regards  as  the  correct  rule  of  surveying,  but  he  said  it  was  made  under  in- 
structions of  the  surveyor  general. 

This  is  not  a  suit  assei*ting  a  claim  to  lands  reserved  from  sale  or  donation 
under  the  treaty  between  the  United  States  and  Mexico,  but  is  a  suit  to  vacate 
the  patent  based  on  tlie  survey  made  by  Griffin,  and  which  includes  other  and 
different  lands  from  the  lands  granted  to  Ramirez  as  approved  by  Surveyor 
General  Pelham,  and  approved  by  congress.  But  it  is  contended  by  counsel 
for  defendant,  in  their  brief,  that  a  patent  issued  by  proper  authority  raises 
the  presumption  that  all  prequisites  have  been  complied  with.  This,  like  all 
presumptions,  is  not  conclusive  in  all  cases.  Fraud  or  mistake  in  obtaining 
a  patent  is  recognized  as  an  exception  to  the  rule.  Moore  v.  Robbins,  96  U. 
S.  530;  Hughes  v.  U.  S.,  4:  Wall.  232.  But  the  defendant  is  not  in  a  position 
to  deny  the  right  of  the  complainant  to  redress  while  said  defendant  is  claim- 
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ing  the  benefit  of  a  mistake,  as  alleged,  in  the  boundaries  of  the  grant  to  Ra- 
mirez. 

Another  ground  of  defense  set  up  in  the  answer  of  defendant  is  that  said 
defendant  purchased  the  land  in  good  faith,  and  without  notice  of  any  fraud. 
The  defendant  was  affected  with  notice  of  lianiirez's  title,  under  which  said 
defendant  claims  by  the  boundaries  set  forth  in  his  grant,  and  the  accompany- 
ing title  papers,  and  by  Pelham's  approval  of  the  grant  according  to  said 
boundaries,  and  by  its  confirmation  by  congress,  and  by  the  recitals  in  the 
patent  from  the  United  States  to  Ramirez.  The  defendant  was  also  charged 
with  notice  that  mineral  lands  did  not  pass  under  a  grant  for  agricultural  or 
pastural  or  grazing  lands.  The  chain  of  title  under  which  defendant  claims 
shows  that  the  land  contained  mines  and  valuable  ores.  The  United  States 
is  bound,  under  the  treaty  with  Mexico,  to  protect  the  inhabitants  of  the  town 
of  San  Francisco  in  the  enjoyment  of  the  commons  and  pasture  lands  belong- 
ing to  the  town;  of  which  treaty,  and  the  laws  regulating  land  grants,  the 
defendant,  and  the  parties  it  claimed  under,  were  cliarged  with  notice.  If  it 
could  be  shown  that  these  proceedings  did  not  give  full  notice,  they  were  suf- 
ficient to  put  the  defendant  and  its  agents  on  inquiry,  and  to  charge  them  with 
knowing  all  that  they  might  have  known  by  further  investigation;  besides* 
the  patent  protects  the  rights  of  adverse  claimants. 

It  is  not  necessary  in  the  case  to  invoke  the  rule  that  neither  laches  nor 
limitation  is  applied  to  the  government.  The  rule  as  applied  to  individuals 
will  protect  the  government.  The  facts  were  brought  to  the  notice  of  the  at- 
torney general  in  August,  1881,  and  the  suit  was  tiled  in  the  clerk's  otiice  in 
September  following.  The  petition  of  the  citizens  to  the  secretary  of  the  in- 
terior, and  the  correspondence  between  the  government  officials,  seem  to  have 
led  to  the  investigation  that  follows,  and  to  the  discovery  of  the  fraud.  The 
suit  was  brought  in  a  reasonable  time  after  notice  ot  the  fraud.  Meader  v. 
NortoTh,  11  Wall.  458;  U.  S.  v.  Minor,  114  U.  S.  288,  5  Sup.  Ct.  Rep.  836; 
Moore  v.  Rohbins,  96  U.  S.  530. 

The  suit  was  properly  brought  in  the  name  of  the  attorney  general,  in  behalf 
of  the  United  States;  so  far,  at  least,  as  the  government  is  interested  in  the 
property  as  vacant  land.  Mowry  v.  Whitney,  14  Wall.  439;  U,  S,  v.  Minor, 
114  U.  S.  238,  5  Sup.  Ct.  Rep.  836.  In  Moore  v.  Robbins,  96  U.  S.  530,  the 
court  said:  "The  courts  are  as  open  to  the  United  States  to  sue  for  the  can- 
cellation of  the  deed,  or  the  reconveyance  of  the  land,  as  to  individuals,  and, 
if  the  government  is  the  injured  party,  this  is  the  proper  course. "  Insurance 
V.  Weide,  11  Wall.  439;  Hughes  v.  U.  S.  4  Wall.  232;  U.  S.  y.  Minor,  114  U. 
S.  238,  5  Sup.  Ct.  Rep.  836. 

The  case  before  the  court  differs  in  its  facts  from  a  class  of  cases  in  which 
it  is  held  that,  for  errors  of  judgment  upon  the  weight  of  the  evidence  in  a 
contested  case  before  the  oflicers  of  the  land  department,  the  only  remedy  is  by 
appeal  from  one  officer  to  another  of  the  department.  Shipley  v.  Cowan,  91 
U.  S.  340;  U.  8,  v.  Minor,  114  U.  S.  238,  5  Sup.  Ct.  Rep.  836;  Throckmorton's 
Case,  98  U.  S.  61. 

As  the  case  is  presented  by  the  record,  my  opinion  is  that  the  survey  and 
patent  ought  to  be  set  aside  and  vacated,  as  prayed  for  in  the  bill  of  complaint. 
I  concur  m  the  opinion  and  judgment  of  the  court. 

Henderson,  J.,  {dissenting.)  I  am  unable  to  agree  with  the  majority  in 
the  opinion  delivered  in  this  case.  The  record  is  very  voluminous,  and  will 
not  be  reviewed  in  this  dissent  except  in  a  brief  manner,  upon  the  grounds 
stated  as  reasons  for  withholding  my  assent  to  the  opinion  of  the  court.  The 
original  and  supplemental  bills  are  both  grounded  upon  alleged  frauds  com- 
mitted by  the  officers  of  the  government,  and  by  the  grant  claimants. 

Ramirez  was  a  claimant  under  a  grant  or  concession  from  the  republic  of 
Mexico  of  5,000*varas  squai^e  of  land  lying  in  New  Mexico,  and  situated  within 
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certain  boundaries  called  for  in  the  concession.  After  the  passage  of  the  act 
of  congress  establishing  the  office  of  surveyor  general  of  New  Mexico,  and 
in  obedience  to  that  act,  Bamirez  filed  his  claim  to  the  land,  and  submitted 
to  the  surveyor  general  his  title  papers  and  proofs  to  establish  the  honaftdes 
of  his  claim  and  the  validity  of  his  title.  The  records  of  the  survieyor  gen- 
eral's office  show  that  the  assertion  of  this  title  by  Bamirez  took  the  form  and 
was  in  fact  an  adversary  proceeding.  It  was  entitled  ^^ Ramirez  vs.  The 
United  States. "  Proof  was  taken ,  and  a  decision  had  thereon  by  the  surveyor 
general,  approving  and  establishing  the  title,  both  as  to  its  validity  and  ex- 
tent, as  fully  as  that  officer  had  power  under  the  act  of  congress  to  do.  The 
report  of  this  officer  approving  the  grant  was  forwarded  to  the  general  land- 
office  at  Washington,  and,  after  approval  by  the  commissioner  and  secretary 
of  the  interior  department,  it  was  submitted  to  congress,  and  approved  as 
recommended. 

The  grant  having  been  confirmed  by  congress,  it  became  the  duty  of  the 
general  land-office  to  cause  the  grant  to  be  surveyed,  and,. in  pursuance  of  au- 
thority given  to  that  department,  a  survey  was  ordered,  so  as  to  definitely  set 
apart  the  lands  to  which  Bamirez  was  entitled.  After  taking  some  proofs  in 
the  form  of  affidavits  by  the  surveyor-general,  or  a  subordinate  of  his  office 
authorized  to  act  in  his  stead,  a  survey  was  made,  and  a  plat  thereof  returned 
to  the  commissioner  of  the  general  land-office,  who,  after  examination,  set  it 
aside,  on  account  of  some  discrepancies  between  calls  in  the  grant  papers  and 
the  survey  so  made.  The  surveyor  general  was  ordered  to  make  a  further 
survey,  which  was  done;  but  little  change,  however,  was  made  between  that 
and  the  first.  With  this  second  survey  before  him,  accompanied  by  a  map  or 
plat  thereof,  and  Jifter  full  opportunity  to  examine  the  affidavits  taken  before 
Griffin  and  Miller,  as  well  as  those  taken  by  the  special  agent,  Treadwell,  he 
approved  the  survey,  and  in  express  words  found  that  the  surveyed  limits  or 
area  contained  in  the  grant  thus  surveyed  was  within  the  boundaries  described 
in  the  juridical  or  actual  possession  delivered  to  Bamirez  when  he  took  formal 
possession  under  the  Mexican  government.  With  the  survey,  plats,  original 
title  papvi's,  and  all  the  proofs  tiiken  from  first  to  last  in  the  case  before  him, 
knowing  that  one  of  the  calls  for  courses  contained  in  the  original  concession 
had  been  disregarded,  the  commissioner  of  the  general  land-office  approved 
the  survey.  The  secretary  of  the  interior  also  approved  it,  and  thereupon  the 
patent  issued. 

The  grantee  took  no  ex  parte  proofs  to  deceive  the  surveyor  general.  Such 
affidavits  as  were  taken  were  made  by  witnesses  called  upon  by  the  officer  of 
the  plaintiff,  in  order  to  aid  him  in  surveying  tlie  grant  according  to  the  true 
intent  and  purpose  of  the  parties  to  the  concession.  This  officer  was  bound 
to  look  for  the  landmarks,  in  order  to  locate  the  grant.  At  most,  whether 
looking  to  the  conflicting  statements  of  the  witnesses  before  Miller  and  Griffin, 
the  special  agent,  Treadwell,  or  the  record  before  us,  it  cannot  be  affirmed,  in 
the  light  of  the  evidence,  that  any  fraud  or  mistake  was  made  in  placing  the 
Tuerto  mountain  east  of  the  Canon  del  Agua  spring.  The  evidence  prepon- 
derates, in  my  judgment,  in  favor  of  the  survey,  to  the  extent  at  least  of  lo- 
cating the  Tuerto  mountain  east,  instead  of  west,  of  the  spring.  I  cannot 
discover  in  what  way  the  United  States  has  been,  or  could  have  been,  de- 
frauded, or  its  officers  deceived,  or  in  any  way  misled,  when  the  facts  were 
known,  at  the  time  the  survey  was  approved  and  patent  issued,  as  fully  as 
the  court  has  been  advised  by  the  pleadings  and  proofs  before  us. 

I  am  forced  to  the  conclusion  tlvat  a  bill  would  not  lie  at  the  suit  of  a  pri- 
vate person  or  corporation  to  set  aside  a  deed  made  under  like  circumstances 
as  the  patent  is  here  shown  to  have  been  issued.  Some  force  must  be  given 
to  the  acts  of  the  officers,  acting  within  the  scope  of  their  admitted  powers, 
and  upon  a  subject-matter  confided  to  them  by  express  legislation  of  congress. 
If,  in  any  case  before  the  department,  a  claim  asserted  by  a  citizen  growing 
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out  of  a  Spanish  or  Mexican  grant  case  be  said  to  be  adversary  proceeding, 
this  is  one.  The  title  claimed  by  Bamirez  was  against  the  United  States,  not 
by  purchase,  or  as  a  pre-emptor  or  homesteader,  but  in  opposition  to  it,  under 
a  title  paramount  from  a  different  sovereignty.  The  United  States  submitted 
itself  to  the  jurisdiction  of  a  tribunal  of  its  own  creation,  and  there  can  surely 
be  no  reason,  in  law  or  justice,  for  favoring  it  in  such  case,  unless,  under  like 
circumstances,  an  action  would  lie  at  the  suit  of  a  citizen.  Indeed,  this  view 
is  taken  by  the  supreme  court  of  the  United  States  in  U.S.  v.  Minor ^  114  U.  S. 
233,  5  Sup.  Ct.  Bep.  836.  In  Vance  v.  Burhank,  101  U.  S.,  514,  it  was  held 
that,  where  there  was  a  hearing,  rehearing,  and  issues  made  and  tried  between 
the  parties  in  such  a  case,  the  decision  of  the  proper  oflScers  of  the  depart- 
ment is  in  the  nature  of  a  judicial  determination  of  the  matter  in  dispute. 
The  later  case  of  U.  S.  v.  Minor  in  express  words  approves  the  doctrine  an- 
nounced in  Vance  v.  Burbank,  supra. 

If,  therefore,  the  facts  disclosed  in  this  record  are  sufficient  to  bring  this 
case  within  the  principles  declared  in  Vance  v.  Burhank  and  U.  8,  v.  Minor, 
there  can  be  no  escape  from  the  conclusion  that  the  bill  should  be  dismissed, 
unless  other  and  different  grounds  of  relief  can  be  shown.  I  have,  I  think, 
demonstrated  from  the  confessed  facts  in  the  record  that  the  claim  filed  and 
passed  upon  in  the  surs'eyor  general's  office  was,  both  in  form  and  substance, 
a  suit  against  the  United  States  to  assert  a  title  under  an  older  and  superior 
title  to  that  acquired  under  the  treaty  of  1848;  that  proofs  were  taken,  and, 
upon  full  consideration,  in  strict  compliance  with  the  laws  of  congress,  the 
grant  was  approved;  that  the  proceedings  to  ascertain  the  exact  lands  to 
which  Kamirez  was  entitled  was  conducted  by  the  plaintiff  through  its  own 
officers;  the  first  survey  having  been  unsatisfactory,  a  second  one  was  or- 
dered, and,  after  a  thorough  knowledge  of  all  the  facts,  the  officers  of  the 
executive  department  approved  the  final  survey,  and  patented  the  lands.  If 
such  a  proceeding  is  not  an  adversary  one,  if  the  government  was  not  an 
active  adverse  party  in  interest  in  such  case,  I  cannot  well  imagine  any  state 
of  case  in  which  the  United  States  could  be  an  adversary  party  in  that  depart- 
ment. If,  however,  under  any  view  of  the  facts,  a  bill  will  lie,  and  the  govern- 
ment can  escape  that  final  determination,  and  come  into  court  for  the  purpose 
of  setting  aside  and  canceling  this  patent,  it  will  not  be  pretended  that  such 
relief  will  be  granteil,  as  against  an  Innocent  purchaser  for  value,  without 
notice  of  the  alleged  frauds. 

The  defendant  corporation,  as  appears  by  its  certificate  of  incorporation, 
was  organized  as  a  corporation,  with  power  to  do  business,  on  the  twenty-sec- 
ond day  of  March,  1880.  The  certificate  or  articles  show  that  this  company 
was  created  under  the  General  Statutes  of  Ck>nnecticut.  By  that  general  law, 
the  filing  of  a  certificate  of  incorporation,  showing  the  name  of  the  corpora- 
tion, its  Ciipital  stock,  and  other  details,  is  made  a  condition  precedent  to  its 
power  of  exercising  or  assuming  any  corporate  franchises.  Page  108,  Gen.  St. 
Conn.  1838.  In  other  words,  the  filing  of  the  certificate  is  the  act  of  creating 
the  artificial  being  known  as  a  corporation.  Before  that  is  done  it  has  no  legal 
existence,  and  it  foUows  that  until  that  period  it  could  neither  bind  itself  nor 
be  bound  as  a  corporation  by  the  act  of  any  of  its  promoters.  After  this  date, 
and  before  the  purchase,  it  is  not  even  pretended  that  notice  was  in  any  man- 
ner given  of  the  alleged  actual  fraud  charged  in  the  bill.  Not  one  line  can  be 
found  in  the  evidence  to  warrant  the  conclusion  that  there  was  actual  notice 
given  to  any  of  the  defendant's  officers  in  such  manner  as  to  impart  legal  no- 
tice to  the  corporation.  It  is  true  that  Ballou,  Welch,  and  Grafton  were  upon 
the  grant  in  the  month  of  January  or  February,  1880,  but  there  is  nothing  to 
show  that  they  were  acting  for  or  on  behalf  of' the  defendant.  In  fact,  the 
defendant  company  was  not  then  in  existence.  Take  the  statements  and  con- 
versations of  these  persona  with  the  miners  then  upon  the  grant,  and  what  dc 
they  amount  to  as  notice,  in  the  most  liberal  and  general  sense?    They  claimed 
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rights  under  the  United  States  adverse  to  the  patentee,  or  his  grantees,  and 
were  promised  protection.  This  was  notice  to  these  persons  and  individuals 
that  there  were  many  people  then  upon  the  grant  who  had  made  mining  loca- 
tions within  the  surveyed  boundaries  of  the  land,  and  that  such  titles  were 
claimed  in  opposition  to  the  patentee  of  the  United  States.  It  might  even  be 
conceded,  for  the  sake  of  argument  and  illustration,  that  notice  to  these  per- 
sons was  in  legal  effect  notice  to  the  defendant  corporation,  and  still  such  no- 
tice would  be  wholly  insulficient  to  bind  the  defendant,  or  to  deny  it  the  right 
to  plead  and  rely  upon  its  title  as  a  grantee  through  mesne  conveyances  from 
the  patentee.  Taken  in  its  broadest  sense,  there  would  be  notice;  not  of  any 
fraud  or  fraudulent  contrivances  on  the  part  of  the  grantees  to  obtain  a  patent, 
and  that  the  fraud  so  committed  by  the  patentee  induced  the  United  States  to 
confirm  the  grant,  and  to  survey  and  patent  the  particular  lands  described  in 
the  patent.  As  between  the  United  States  and  the  defendant  corporation, 
there  is  not  the  slightest  evidence  to  induce  a  belief  that  the  government  had 
been  deceived  and  imposed  upon  by  the  patentee.  I  cannot  find  any  evidence 
tending  to  show  that  the  United  States  had  been  defrauded  by  the  survey. 

But  the  majority  think  that  the  company  is  constructively  put  upon  inquiry 
by  the  chain  of  title  under  which  it  holds,  and  is  therefore  affected  with  notice 
of  the  incorrectness  of  the  survey.  This  line  of  reasoning  is  to  my  mind  some- 
what strained  and  forced,  to  a  degree  unwarranted  by  the  authorities.  Even 
if  a  purchaser  be  bound,  as  decided  in  this  case,  to  look  to  all  antecedent  acts 
or  documents  leading  up  to  the  patent;  and  if,  by  an  inspection  of  such  ele- 
ments of  title,  such  as  the  original  grant  papers  in  this  case,  he  should  find 
that  there  is  evidence  or  information  to  the  effect  that  the  lands  granted  were 
improperly  surveyed, — then  the  purchaser  is  bound  to  take  notice  that  there 
were  frauds  and  perjuries  committed  by  the  patentee,  and  the  witnesses  who 
swore  that  the  true  boundary  was  to  the  east  of  the  spring,  because  the  land- 
mark called  for  in  the  original  papers  was  to  the  west,  Instead  of  the  east. 
!No  authority  has  been  cited  to  support  such  an  extreme  position,  nor  do  I 
think  k  case  caii  be  found.  Had  not  any  citizen  of  the  United  States  a  right 
to  conclude  that  the  United  States  was  bound  and  fiuiUly  concluded  by  the  pat- 
ent? It  was  issued  at  the  end  of  a  long  controversy  with  the  government 
itself  as  a  party.  The  patent  does  not  injuriously  affect  any  adverse  claim- 
ant, whether  as  a  citizen  of  the  town  of  San  Francisco  or  a  mine-owner. 
Whatever  legal  validity  there  was  in  the  possession  or  ownership  of  any  class 
of  property  within  the  surveyed  limits  of  the  grant  held  or  owned  adversely 
to  the  patentee,  is,  in  the  express  words  of  the  patent,  not  concluded  or  bound 
by  it.  The  patent  does  not  preclude  them  from  asserting  in  the  courts  what- 
ever right  they  then  owned,  unless  barred  in  some  way  since  that  time.  The 
United  States  sued  in  her  own  right,  and  very  wisely  saved  the  titles  of  ad- 
verse claimants  from  the  operation  of  the  patent,  notwithstanding  it  included 
lands,  houses,  and  mineral  rights  of  persons  residing  upon  the  granted  prem- 
ises. The  naked  question  is  therefore  presented:  Should  the  United  States 
stand  concluded  on  the  facts  shown  in  this  record  by  her  own  solemn  convey- 
ance made  in  the  manner  recited?    My  answer  is  that  she  should  be. 

I  concur  in  so  much  of  the  opinion  and  judgment  as  declares  that  the  pat- 
ent did  not  operate  to  pass  the  precious  metals  under  the  surface  of  the  earth. 
There  is  nothing  to  show  that  Hamirez  ever  claimed  the  principal  mine,  over 
which  so  much  controversy  hns  arisen,  unc^^r  the  patent,  as  his  original  source 
of  title.  The  claim  asserted  by  him  for  recognition  by  tlie  United  States  arose 
under  the  mining  ordinances  of  Mexico.  That  title  was  a  separate  and  distinct 
estate  from  the  agricultural  grant  he  solicited  and  obtained  from  the  govern- 
ment at  a  later  period.  Ck>ngress  confirmed  his  claim  for  a  grant,  but  took 
no  action  whatever  to  either  grant  or  confirm  him  in  a  title  to  a  mine. 

The  legal  title  to  the  mine  or  mines  located  upon  the  grant  can  be  deter- 
mined in  a  court  of  law;  but  until  some  sort  of  title  to  the  mine  has  been  in 
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Bome  way  established  the  United  States  can  protect  herself  by  injunction  to 
restrain  a  mere  claimant  who  has  in  no  way  lawfully  appropriated  the  ground 
or  the  minerals  by  discovery  and  locations  as  prescribed  by  law.  Such  a  title  is 
essentially  a  legal  one.  Equity  has  no  jurisdiction,  unless  to  stay  waste*  or 
enjoin  a  wanton  and  destructive  injury  by  a  naked  trespasser. 

APPLICATION  FOR  REHEARING. 

(January  Term,  1888.) 

Long,  C.  J.  The  defendant  has  filed  a  petition  for  rehearing,  assigning 
therein  12  reasons  why  the  same  should  be  granted. 

The  first,  second,  third,  and  fifth  points  made  are  but  a  repetition  of  those 
urged  both  in  the  oral  argument  and  in  the  printed  briefs,  and  already  fully 
considered  and  determined.  They  present  no  new  consideration,  and  are  fully 
met  by  the  opinion. 

The  fourth  proceeds  upon  a  raisappprehension  of  the  consideration  stated 
in  the  opinion  of  the  court.  The  court  does  not  Ignore  what  is  claimed  in  the 
petition  to  be  the  well-established  rule  "that  when  there  is  any  conflict  be- 
tween monuments  and  landmarks  named  in  a  description  of  property,  and  the 
courses  and  distances  given,  the  latter  must  give  way  to  the  former,"  but  on 
the  contrary,  from  a  careful  consideration  of  the  evidence,  finds  there  is  no 
such  conflict,  and  so  no  reason  for  the  application  of  any  such  rule. 

As  to  the  sixth  point,  the  court  takes  the  statement  of  George  William 
Ballou,  president  of  the  defendant  company,  as  to  the  date  of  organization, 
to-wit,  January  28,  1880,  as  being  the  truth;  and  presents  facts,  circum- 
stances, and  Information  given  to  him  as  president,  before  the  conveyance 
was  made  to  defendant,  sufficient,  as  we  think,  to  constitute  notice. 

As  to  the  matter  presented  under  the  eleventh  specification,  it  would  seem, 
if  the  defendant  is  not  an  innocent  purchaser,  the  case  should  l>e  considered 
on  its  original  facts,  independently  of  any  presumptions  arising  from  the  pat- 
ent. If  defendant  occupies  the  position  of  an  innocent  purchaser,  buying 
and  receiving  conveyance  for  value  without  notice,  he  cannot  be  affected  by 
the  fraud,  and  that  ends  the  inquiry  about  it  as  to  that  branch  of  the  case. 
But  we  do  not  think  the  defendant  is  in  position  to  be  protected  from  inquiry, 
and  to  hold  notwithstanding  the  fraud  alleged  and  proven.  Under  the  au- 
thorities already  cited,  it  is  not  necessary  that  defendant  should  have  knowl- 
edge before  purchase  of  each  and  every  fact  necessary  to  be  proven  to  make 
out  a  case  on  final  trial.  A  familiar  illustration  of  this  principle  is  where 
bidders  at  a  public  sale  are  notified  in  general  terms  of  some  outstanding 
equity  in  a  third  party,  without  stating  the  evidence  which  will  support 
the  claim  when  brought  into  court.  Under  such  circumstances,  the  purchaser 
is  not  bound  to  buy.  He  may  do  so,  but  if  he  does  so,  he  assumes  the  risk. 
This  is  not  a  case,  as  it  has  impressed  itself  upon  us,  where  mere  doubt  is  cast 
upon  the  survey,  but  rather  one  where  the  evidence  clearly  proves  it  wrong, 
and  willfully  so. 

The  other  questions  raised  on  the  petition  relate  to  ruling  on  the  supple- 
mental bill,  and  may  be  considered.  The  averments  of  the  bill  and  answer 
clearly  make  an  issue  as  to  the  right  to  the  precious  metals,  especially  of  the 
Big  copper  mine.  Nothing  appears  in  the  record  to  show  the  exact  points 
considered  below,  but  it  must  be  assumed  all  matters  in  issue  were  deter- 
mined. The  defendant  in  the  issues  does  not  place  its  possession  and  right  to 
mine  upon  any  claim  under  the  mining  laws  of  the  United  States,  but  does 
assert  its  right  under  the  grant.  It  is  not  apparent  how  this  issue,  clearly  on 
the  face  of  the  record,  could  be  ignored.  To  have  decided  against  the  com- 
plainant would  have  estopped  her  by  a  solemn  judgment  from  claiming  the 
precious  metals.  The  adjudication  would  constitute  a  bar  to  any  future  as- 
sertion of  right  to  such  minerals.  The  supplemental  bill  does  not  seem  to 
have  been  in  any  way  carried  out  of  the  record  in  the  court  below.    An  issue 
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IS  made  upon  it  by  the  defendant,  and  it  is  thereby  treated  as  properly  in  the 
case.  It  is  urged  the  court  should  reconsider  its  position  as  to  the  legal  effect 
of  the  confirmation.  The  language  of  tiie  eighth  reason  in  the  petition  for  re- 
hearing indicates  some  misapprehension  as  to  the  point  decided.  It  is  the  in- 
tention of  congress  in  the  confirmatory  act  relating  to  the  grant  of  Ramirez 
only  which  is  passed  upon.  That  the  title  to  mines  under  the  Mexican  law 
at  the  date  of  the  Ramirez  grant  did  not  pass  by  an  agricultural  grant  is,  it 
seems  to  us,  so  well  established  that  it  is  beyond  doubt.  If  the  distinction  be- 
tween the  construction  which  should  be  placed  upon  a  public  grant,  and  that 
which  is  given  to  a  private  grant  from  one  individual  to  another,  stated  in  the 
opinion,  is  correct,  there  can  be  but  little  doubt  as  to  the  construction  which 
then,  under  such  a  rule,  must  be  given  to  the  act  of  confirmation.  If  it  be 
true,  as  sidd  by  an  eminent  authority,  "according  to  the  common  law  of  Eng- 
land mines  of  gold  and  silver  were  the  exclusive  property  of  the  crown  and 
did  not  pass  under  a  grant  by  the  king  under  a  general  designation  of  lands," 
it  would  seem  the  rule  of  construction  heretofore  stated  is  correct. 

Blackstone  has  said :  "A  grant  made  by  the  king  shall  be  taken  most  bene- 
ficially for  the  king  and  against  theparty  receiving  the  grant."  The  supreme 
court  of  the  United  States  has  also  said:  "Public  grants  are  to  be  construed 
strictly."  Devlin  on  Deeds  lays  down  the  rule,  and  supports  it  with  a  very 
large  number  of  citations,  that  the  grant  of  the  sovereign  is  to  be  construed 
strictly  against  the  grantee.  In  the  case  of  Bridge  v.  Bridge,  11  Pet.  536, 
cited  in  the  original  opinion  which  we  are  asked  to  reconsider,  the  principle 
above  stated  is  clearly  announced.  Such  able  lawyers  as  Mr.  Webster  and 
Mr.  Greenleaf  were  in  the  case,  and  the  opinion  was  delivered  by  Chief  Jus- 
tice Taney,  who  commences  his  opinion  as  follows:  "The  questions  involved 
in  this  case  are  of  the  gravest  character,  and  the  court  have  given  to  them  the 
most  anxious  and  deliberate  consideration.  *  *  *  »»  Considering  the  ques- 
tion of  the  construction  to  be  applied,  the  able  chief  justice  proceeds:  "It 
would  present  a  singular  spectacle  if,  while  the  courts  in  England  are  re- 
straining within  the  strictest  limits  the  spirit  of  monopoly,  and  exclusive  priv- 
ileges in  the  nature  of  monopolies,  *  *  *  -the  courts  of  this  country 
should  be  found  enlarging  these  privileges  by  implication,  and  construing  a 
statute  more  unfavorably  to  the  public  and  to  the  rights  of  the  community  than 
would  be  done  in  a  like  case  in  an  English  court  of  justice.  But  we  are  not 
left  to  determine  for  the  first  time  the  rules  by  which  public  grants  are  to  be 
construed  in  this  country.  The  subject  has  already  been  considered  in  this 
coui-t,  and  the  rule  of  construction  above  stated  fully  established.  In  the  case 
of  U,  8.  V.  Arredondo,  6  Pet.  738,  the  leading  cases  on  this  subject  are  col- 
lected together  by  the  learned  judge  who  delivered  the  opinion  of  the  court, 
and  the  principle  recognized  that  in  grants  by  the  public  nothing  passes  by 
implication.  The  rule  is  still  more  clearly  and  plainly  stated  in  the  case  of 
Jackson  v.  Lamphire,  3  Pet.  288."  The  same  question  was  before  the  su- 
preme court  of  the  United  States  as  lately  as  1883,  in  the  case  of  Slidelt  v. 
Grandjean,  111  U.  S.  437,  4  Sup.  Ct.  Rep.  475,  where  it  was  said  by  Justice 
Field,  who  delivered  the  opinion  of  the  court:  "It  is  also  a  familiar  rule  of 
construction  that  where  a  statute  operates  as  a  grant  of  public  property  to  an 
individual,  or  the  relinquishment  of  a  public  interest,  and  there  is  a  doubt  as 
to  the  meaning  of  its  terms,  or  as  to  its  general  purpose,  that  the  construc- 
tion should  be  adopted  which  will  support  the  claim  of  the  government,  rather 
than  that  of  the  IndividuaL  Nothing  can  be  inferred  against  the  state.  As 
a  reason  for  this  rule,  it  is  often  stated  that  such  acts  are  usually  drawn  by 
interested  parties,  and  they  are  presumed  to  claim  all  they  are  entitled  to. 
The  rule  has  been  adopted  and  followed  in  this  court  in  many  instances  in  the 
construction  of  statutes  of  this  description. "  And  then  come  citations  as 
follows:  Bridge  v.  Bridge,  11  Pet.  420-536;  Railroad  Co,  v.  Litchfield,  23 
How.  66-88;  Minot  v.  Railroad  Co.,  18  Wall.  206.     And  thecourt  continues: 
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"The  rule  is  a  wise  one;  it  serves  to  defeat  any  purpose  concealed  by  a  skill* 
f  ul  use  of  terms  to  accomplish  something  not  apparent  on  the  face  of  the  act, 
and  thus  sanctions  only  open  dealing  with  legislative  bodies." 

Bearing  in  mind  that,  under  the  law,  before  confirmation  of  his  grant  Ba- 
mirez  had  no  right  to  the  precious  metals  under  his  agricultural  grant,  and 
applying  the  principle  of  strict  construction  to  the  confirmatory  act,  it  seems 
to  be  perfectly  clear  that  the  mines  of  gold  and  silver  did  not,  under  the  con- 
firmatory act,  pass  to  him,  and  especially  so  in  view  of  the  express  declination 
of  the  surveyor  general  to  act  on  his  application  for  the  mine. 

The  petition  for  rehearing  is  overruled. 


(75  Cal.  860) 

DoANE  V.  Houghton.    (No.  9,732.) 
(Supreme  Cowrt  of  California,    March  28, 1888.) 

1.  Pleading— Amendment— Striking  out  Names  op  Deeendants  not  Sebved. 

An  action  was  dismissed,  on  trial,  as  to  certain  defendants,  and  the  court  directed 
the  complaint  to  be  amenaed  by  simply  striking  out  of  the  caption  the  names  of 
said  defendants.  Held  no  error,  there  being  no  showing  that  the  defendants  dis- 
missed were  ever  served. 

2.  Municipal  Corporations— Street  Assessments— Action  to  "Enporce  Lien. 

In  an  action  to  enforce  a  street-assessment  lien,  the  work  ordered  by  the  board 
w^as  curbing  and  sidewalking.  The  notice,  bids,  and  contract  mentioned  corners, 
but  it  did  not  appear  whether  the  comers  were  part  of  the  sidewal'i  or  parts  of  a 
crossing.  Held^  that  it  would  not  be  presumed  that  any  part  of  a  crossing  was  in- 
cluded in  the  assessment. 
8.  Same— Pleading. 

Under  act  Cal.  April  1, 1872,  relating  to  the  enforcement  of  liens  for  street  assess- 
ment, a  complaint  in  an  action  to  enforce  such  lien  need  not  set  out  any  of  the  pro- 
ceedings prior  to  the  issuance  of  the  assessment,  want  of  jurisdiction  to  order  the 
work  being  a  matter  of  defense. 

Department  1.    Appeal  from  superior  court,  city  and  county  of  San  Fran- 
cisco; John  F.  Finn,  Judge. 
Taylor  d:  Haight,  for  appellant.    /.  M.  Woodf  for  respondent. 

Paterson,  J.  This  action  is  to  enforce  the  lien  of  a  street  a.saessment. 
Defendant  appealed  from  the  judgment.  At  the  tiial,  on  motion  of  plaintiff, 
the  action  was  dismissed  as  to  certain  defendants,  and  the  complaint,  by  direc- 
tion of  the  court,  was  amended  by  striking  out  of  the  caption  thereof  the 
names  of  said  defendants,  without  filing  an  amended  complaint. 

1.  Thi3  method  of  amending  a  pleading  cannot  be  commended.  It  is  irreg- 
ular, and  such  mutilations  are  not  only  slovenly,  but  dangerous.  These  de- 
fendants, however,  were  not  prejudiced  by  the  action  of  the  court.  Upon 
the  evidence,  the  court  found  that  the  property  was  owned  by  the  remaining 
defendants  only.  We  think  the  court  committed  no  error  in  allowing  the 
amendment.  Sections  469,  470,  Code  Civil  Proc.  Even  if  the  order  had  not 
been  made,  the  judgment  on  the  findings  could  not  have  been  against  the 
other  defendants,  whether  served  or  not.  There  is  nothing  to  show  that  the 
defendants  dismissed  from  the  case  were  ever  served.  The  authorities  cited, 
therefore, — Clarke  v.  Porter,  53  Cal.  410,  and  Millikin  v.  Houghton,  4  Pac. 
Kep.  914, — do  not  apply.  Furthermore,  there  is  no  bill  of  exceptions,  and 
the  judgment  does  not  show  that  there  was  any  objection  made  by  appellant 
■  2.  The  work  ordered  by  the  board  was  for  curbing  and  sidewalking  Second 
street,  from  Folsom  to  Harrison.  The  notice,  bids,  award,  and  contract  men- 
tioned the  corners;  but  it  does  not  appear  whether  the  corners  mentioned 
were  a  part  of  the  sidewalk,  i.  c,  a  part  of  the  work  ordered,  or  whether  they 
were  portions  of  a  crossing.  They  were  between  the  points  named,  and  no 
mention  is  made  in  the  assessment  of  anything  except  curbs  and  sidewalks. 
'  We  cannot  say  from  the  judgment  roll  that  any  part  of  a  crossing  is  included 
in  the  assessment. 
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3.  Section  13  of  the  act  of  April  1, 1872,  under  which  this  work  was  done, 
provides  that  **the  complaint  need  not  show  any  of  the  proceedings  prior  to 
the  issuance  of  the  assessment,  diagram,  and  certificate;  but  it  shall  be  held 
legally  sufficient  if  it  shows  the  title  of  the  court  in  which  the  action  is  brought 
by  the  parties,  plaintiff  and  defendant,  the  date  of  the  issuance  of  the  assess- 
ment, the  date  of  the  recording  thereof,  the  book  and  page  where  recorded, 
a  general  statement  of  the  work  done,  a  description  of  the  lot  or  lots  sought 
to  be  charged  with  the  assessments,  the  amount  assessed  thereon,  that  the  same 
remains  unpaid,  atnd  the  proper  prayer  for  relief."  Want  of  jurisdiction  to 
order  the  work  is  one  of  the  defenses  allowed  by  the  act.  St.  1871-72,  p.  816. 
We  think  the  complaint  states  sufficient  facts.    The  judgment  is  affirmed. 

We  concur:    MoKinstbt,  J. ;  Temple,  J. 

(76  Cal.  371) 

QuAN  CmoK  t>.  CoFFET.    (No.  12.486.) 
(ISxipreme  Cawrt  of  California,    March  27, 1888.) 

Cbbtiobari— When  Lib&— Offiobb  in  Custody  of  Reoobd. 

Under  Code  Civil  Proc.  Cal.  §  1070,  providing  that  the  writ  of  certiora/ri  must  be 
directed  to  the  tribunal,  officer,  or  person  having  the  coatody  of  the  record  or  pro- 
ceeding to  be  certified,  the  action  of  a  magistrate  in  issuing  a  search-warrant  can- 
not be  reviewed  on  certioraH  directed  to  him,  after  he  has  returned  all  papers  and 
proceedings  had  before  him  to  the  proper  superior  court. 

In  bank.    Application  for  writ  of  review. 

This  is  an  application  by  Quan  Chick  for  a  writ  of  certioraH  to  review  the 
action  of  Hon.  J.  V.  Coffey,  judge  of  the  superior  court,  acting  as  a  magis- 
trate, in  issuing  a  search- wairrant  on  wliich  certain  proceedings  were  after- 
wards had. 

H.  JET.  Lowenthal,  for  applicant.    Matt.  I,  StbHivan,  for  respondent. 

McFarland,  J.  On  September  23,  1887,  the  respondent,  Hon.  J.  V.  Cof- 
fey,  who  was  a  superior  judge,  acting  as  a  magistrate,  issued  a  certain  search- 
warrant,  and  certain  proceedings  were  after  wards  had  thereon.  The  warrant 
was  issued  upon  the  affidavit  of  a  complainant,  made  upon  information  and 
belief.  It  is  contended  that  no  witnesses  were  examined,  and  no  depositions 
were  taken  which  '*set  forth  the  facts  tending  to  establish  the  grounds  of  the 
application,  or  probable  cause  for  believing  that  they  exist,"  as  required  by 
sections  1526,  1527,  Pen.  (3ode.  It  is  also  contended  that  for  this  reason 
(as  well  as  for  other  reasons  not  necessary  to  be  here  stated)  the  responde_it 
exceeded  his  authority  and  jurisdiction  in  issuing  said  writ;  and  it  is  sought, 
in  this  proceeding,  to  review  his  action  through  a  writ  of  certiorari.  It  ap- 
pears, however,  that  long  before  the  date  of  the  filing  of  tlie  petition  for  this 
writ,  which  was  January  12,  1888,  the  respondent,  in  pursuance  of  sections 
1536,  1541,  et  seq..  Pen.  Code,  had  returned  to  the  proper  superior  court  all 
the  papers  and  proceedings  filed  with  or  had  before  him  in  the  matter  of  said 
search-warrant;  that  no  proceeding  in  said  matter  is  now  pending  before  him; 
and  that  he  has  no  .possession  of  any  paper  or  record  therein.  Section  1070, 
Code  Civil  Proc.,  provides  that  the  writ  of  certioi'ari  must  be  directed  to  the 
tribunal,  oflicer,  or  person  "having  the  custody  of  the  record  or  proceeding 
to  be  certified."  It  is  evident,  therefore,  tliat  the  acts  of  respondent  here 
sought  to  be  reviewed  cannot  be  reached  by  this  writ.    Proceeding  dismissed. 

We  concur:    Searls,  C.  J.;  Thobnton,  J.;  Temple,  J.;  Sharpstein,  J. 


(75  Cal.  364) 

Parke  et  <d.  v.  Frank.    (No.  9,  959.) 
{Supreme  Cmirt  of  CaWomia.    March  «7, 1888.) 

1.  PBlNOTPlli  AUTD  AGB77T— AGREEMENT  MOT  TO  REVOKE  FOR  KEA80NA.BLB  TiMS— EFFBOT. 

Where  a  principal,  for  a  valuable  consideration,  agrees  with  his  agent  not  to  re- 
voke the  agency  for  a  reasonable  time,  and  from  the  nature  of  the  contract  a  rea- 
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sonable  time  can  be  ascertained,  the  agency  is  not  within  Civil  Code  Cal.  $  2856.  pro- 
viding that,  unless  the  power  of  an  agent  is  coupled  with  an  interest  in  the  suDject 
of  the  agency,  it  is  terminated  by  revocation. 

S.  Samb— Revocation— Instructions. 

In  an  action  for  damages  arising  from  the  revocation  of  a  contract  of  agency,  where 
the  evidence  shows  no  definite  term  of  agency,  but  does  show  an  agreement  by  the 
principal  not  to  revoke,  the  refusal  of  the  court  to  charge  that  if  the  jury  believe, 
from  tne  evidence,  that  no  definite  time  was  agreed  upon  between  plaintiffs  and  de- 
fendant for  the  contract  to  endure,  then  said  contract  could  be  terminated  by  either 
party  at  any  time,  is  not  error. 

8.  Same— Breach  of  Agreement  not  to  Revoke— Damages. 

In  an  action  for  damaf^es  caused  by  an  alleged  breach  of  a  contract  of  agency,  the 
plaintiff  failed  to  prove  with  reasonable  certainty  the  amount  of  damage  sustained, 
.    but  left  such  damages  to  be  fixed  entirely  by  the  jury.    Held  sufficient  ground  for 
a  new  trial. 

Department  1.  Appeal  from  superior  court*  city  and  county  of  San  Fran- 
cisco; John  Hunt,  Judge. 

Action  by  Lyman  C.  Parke  and  Benjamin  T.  Lacy,  against  A.  H.  Frank, 
doing  business  as  A.  H.  Frank  &  Co.,  to  recover  for  damages  arising  out  of  a 
breach  of  a  contract  of  agency.  Judgment  for  plaintiffs,  and  defendant  ap- 
peals. 

Charles  P.  Eells,  for  appellant.  H,  C.  Newhall  and  E,  N,  Deuprey,  for 
respondents. 

McKiNSTBY,  J.  The  main  contention  of  the  appellant  in  the  court  below 
was  that  the  contract  of  agency,  not  being  for  any  definite  terra,  was  revoca- 
ble at  the  will  of  the  principal'  Appellant  claims  that  the  rulings  of  the  su- 
perior court  alleged  to  be  erroneous  are  exemplified  by  the  portion  of  its  charge 
to  the  jury  which  reads:  "Xoperiodof  time  was  mentioned.  *  *  *  Where 
employment  is  proved,  and  no  time  is  specified,  the  law  presumes  it  shall  last 
and  endure  for  a  reasonable  time.  What  would  be  a  reasonable  time  is  a 
question  for  you  to  determine;"  and  by  the  refusal  of  the  court,  on  request  of 
defendant,  to  charge:  "If  the  jury  believe,  from  the  evidence,  that  no  definite 
time  was  agreed  upon  between  plaintiffs  and  defendant  for  the  contract  of 
agency  to  endure,  then  said  contract  could  be  terminated  by  either  party 
thereto,  at  his  option,  at  anytime."  The  Civil  Code  provides:  "Unless  the 
power  of  an  agent  is  coupled  with  an  interest  in  the  subject  of  the  agency,  it 
is  terminated,  as  to  every  person  having  notice  thereof,  by  its  revocation  by 
the  principal."  Section  2356.  The  interest  which  can  protect  a  power  after 
the  death  of  the  person  who  creates  it  must  be  an  interest  in  the  thing  itself, 
and  not  an  interest  in  that  which  is  produced  by  the  exercise  of  the  power. 
Hunt  v.  liousmanieTy  8  Wheat.  174.  It  may  be  conceded  that,  by  the  section 
of  the  Civil  Code,  a  revocation  by  the  principal  terminates  the  agency  in  every 
case  where  his  d^ath  terminates  it,  and  that  the  plaintiffs  herein  had  no  such 
interest  in  the  subject  of  the  agency  as  rendered  the  agency  irrevocable.  Nev- 
ertheless, if,  for  a  valuable  consideration,  the  defendant  agreed  not  to  revoke 
the  agency  for  a  reasonable  time,  and  in  view  of  the  circumstances  and  nature 
of  the  contract  a  reasonable  time  could  be  ascertained,  he  had  no  legal  right  to 
revoke  it  during  such  time.  "Although  a  letter  of  attorney  depends,  from  its 
nature,  on  the  will  of  the  person  making  it,  and  may,  in  general,  be  recalled 
at  his  will,  yet  if  he  binds  himself  for  a  consideration,  in  terms,  or  by  the  nat- 
ure of  his  contract,  not  to  change  his  will,  the  law  will  not  permit  him  to 
change  it,"  Hunt  v.  Housmanier,  8  Wheat.  203.  In  such  case,  if  he  fails  to 
comply  with  his  contract,  he  becomes  liable  to  the  agent  as  such.  Even  if, 
however,  it  should  be  conceded  that,  under  the  Code,  the  principal  retains  the 
right  to  revoke  a  power,  at  his  option,  in  every  case  where  the  agent  is  not 
vested  with  an  interest  in  the  subject  of  the  agency,  this  would  not  render 
Illegal  a  collateral  agreement  whereby  the  principal  should  agree,  for  a  con- 
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sideratlon,  not  to  exercise  the  power  for  a  definite  period,  or  for  a  reasonable 
time  ascertainable.  In  case  of  such  an  agreement,  if  the  agency  is  revoked  by 
the  principal,  and  the  agent  is  thereby  deprived  of  authority  further  to  act  as 
such,  the  principal  is  liable  in  damages  by  reason  of  the  breach  of  his  promise 
not  to  recall  the  agency.  Whether,  therefore,  it  be  considered  that  the  de- 
fendant violated  his  contract  by  refusing  to  make  consignments  to  the  plain- 
tilTs,  or  violated  it  by  revoking  the  agency,  he  would  be  liable  upon  proper 
pleading.  And  in  each  case  the  rule  of  damages  would  be  the  same,  that  is, 
the  plaintiffs  would  be  entitled  to  recover  the  direct  or  approximate  damages 
sustained  by  reason  of  defendant's  depriving  them  of  the  benefits  of  the  agency. 

The  court  below  did  not  err  in  refusing  to  give  the  instruction  asked  by  de- 
fendant, because  that  instruction  ignores  all  evidence  tending  to  show  that 
the  defendant  agreed  not  to  revoke  the  agency.  But  the  instruction  given, 
while  abstractly  correct,  suggests  that,  independent  of  any  express  promise  or 
implied  promise  arising  out  of  the  nature  of  the  contract,  the  defendant  had 
no  legal  right  to  put  an  end  to  the  agency  until  the  expiration  of  a  "reasonable 
time." 

There  should  be  a  new  trial  of  the  issue  as  to  damages.  It  seems  not  in- 
frequently to  be  lost  sight  of  in  the  trial  courts  that,  in  actions  upon  contracts, 
the  amount  of  damages  caused  by  an  alleged  breach  is  to  be  proved  as  a  face. 
It  is  impossible  to  ascertain  from  the  statement  for  new  trial  upon  what  facts, 
taken  as  proved,  the  jury  based  their  verdict  for  $4,843.90,  or  why  the  verdict 
was  reduced  by  the  court  to  ^3,100  rather  than  to  any  other  sum.  We  find  no 
evidence  which  will  sustain  a  judgment  for  either  amount.  This  is  not  an  ac- 
tion for  a  tort;  the  amount  of  the  recovery  was  not  to  be  left,  upon  general 
principles,  to  the  "sound  discretion"  or  "dispassionate  judgment"  of  the  jury. 
It  is  an  action  to  recover  the  actual  and  proximate  damages  caused  to  plaiutiff 
by  a  failurH3  of  defendant  to  perform  his  contract.  Where  there  is  a  legal 
meiisureof  damages  the  jury  must  determine  the  amount  as  a  fact;  otherwise 
the  law  which  so  measures  the  damages  would  be  of  no  avail.  1  8uth.  Bam. 
2.  It  is  often  said  to  be  a  paramount  principle  that  the  person  injured  shall 
receive  compensation  commensurate  with  his  injury,  and  no  more.  By  rea- 
son of  the  breach  of  his  contract,  if  he  did  break  it,  the  defendant  here  became 
liable  for  the  full  amount  of  damages  which  resulted  "n.iturally"  (that  is»  in 
usual  course  of  things)  and  proximately  from  the  breach.  These  were  to  be 
proved  with  reasonable  certainty.  The  particulars  of  damages  were  so  far  ca- 
pable of  ascertainment,  and  upon  the  plaintiffs  was  imposed  the  obligation  of 
proving  them.  The  matter  should  not  have  been  left  to  the  conjectures  of 
jurymen.  The  number  of  shipments,  or  quantity  of  machinery  to  be  sent,  was 
not  fixed  by  the  parties,  and  the  plaintiffs  very  properly  made  no  effort  to  es- 
tablish the  profits  they  might  have  made,  during  any  definite  period,  had  de- 
fendant complied  with  his  contract.  From  the  nature  of  the  case,  such  dam- 
ages must  have  been  purely  speculative.  But  there  is  notliing  in  the  record 
to  indicate  but  that  they  could  have  proved,  with  reasonable  certainty,  what 
necessary  expenses  they  were  induced  to  incur,  by  reason  of  defendant's  prom- 
ise, for  the  purpose  of  carrying  out  their  contract  with  him,  as  distinct  from 
their  contracts,  if  any,  with  the  li.  W.  Gardner  &  Lehigh  Valley  E.  W.  Com- 
pany; or  what  special  damages  pleaded,  if  any,  they  sustained  by  reason  of 
loss  of  profits  upon  orders  of  defendant  for  machinery  which  the  latter  refused 
to  fill,  in  case  the  evidence  showed  such  machinery  had  been  ordered  from  them 
by  responsible  third  parties,  or  would  have  been  sold  had  it  been  received  in 
due  course.  The  plaintiffs  were  not  entitled  to  recover  the  difference  between 
the  manufacturer's  prices  for  machines  and  the  enhanced  prices  paid  by  them 
for  the  purchase  of  machines  from  other  persons  in  the  east.  These  were  in- 
dependent transactions,  which  were  not  the  direct  consequence  of  the  breach 
of  the  defendant's  agreement,  and  cannot,  as  matter  of  law,  be  said  to  have 
been  contemplated  by  him. 


Digitized  by 


Google 


430  PACIFIC  REPOBTEB.  [Cal. 

On  the  whole  case,  we  think  the  interests  of  justice  demand  a  new  trial. 
Judgment  and  order  reversed,  and  cause  remanded  for  new  trial. 

We  concur:   Seables,  C.  J.;  Paterson,  J. 

(75  Cal.  ttl) 

People  o.  Collins.    (No.  20,378.) 
(Supreme  Cov/rt  of  California,    March  28, 1888.) 

L  Criminai.  LjlW— OoNTiNUAiroE— Engaogmbnts  of  Counsel. 

A  motion  for  continuance  on  the  ground  that  counsel  had  been  prevented  from 
making  due  preparation  for  trial  by  a  prior  engagement  is  addressed  to  the  discre- 
tion of  the  court,  and  will  not  be  reviewed  except  for  abuse. 
2.  Samb— Witness— Impeachment^Hakmless  Error. 

Defendant  haying  been  called  as  witness,  error  in  admitting  testimony  impeach- 
ing him  wiU  be  disregarded  where  it  does  not  prejudice  his  case. 

In  bank.  Appeal  from  superior  court,  city  and  county  of  San  Francisco; 
W.  C.  Van  Fleet,  Judge. 

Appeal  by  defendant  from  a  judgment  and  order  refusing  a  new  trial. 

John  1).  Whaley,  for  appellant.  Atty.  Gen.  Geo,  A,  Johnson^  for  the  Peo- 
ple. 

Sharpstein,  J.  We  are  urged  by  appellant's  counsel  to  reverse  the  judg- 
ment and  order  denying  defendant's  motion  for  a  new  trial,  on  two  grounds, 
neither  of  which,  in  our  opinion,  is  tenable. 

1.  The  defendant's  motion  for  a  continuance  on  the  ground  that  his  coun- 
sel had  been  unable,  in  consequence  of  another  and  prior  engagement,  to 
make  due  preparation  for  the  trial  of  defendant's  case,  was  one  which  ad- 
dressed itself  to  the  sound  discretion  of  the  court  below,  and  ought  not  to  be 
intertered  with  unless  we  could  see  clearly  that  there  had  been  an  abuse  of 
discretion,  which  is  not  in  this  case  apparent  to  us. 

2.  Defendant  was  examined  as  a  witness  in  his  own  behalf;  and  for  the 
purpose  of  impeaching  him  the  prosecution  called  one  Adams  as  a  witness, 
and,  after  he  had  testified  to  having  known  the  defendant  about  four  years, 
the  prosecuting  attorney  asked  him  if  he  knew  the  defendant's  general  repu- 
tation for  truth,  honesty,  and  integrity  in  the  community  in  which  he  lives. 
The  witness  answered:  "I  don't  know,  as  I  never  heard."  The  witness  was 
then  asked  by  said  counsel  to  say  whether  he  knew  it  or  not.  He  answered: 
'*I  do  not."  Some  other  questions  elicited  from  him  the  statement  that  he 
did  not  know  where  the  defendant  lived,  and  therefore  could  not  state  what 
his  reputation  was  where  he  lived.  The  district  attorney  then  asked  the 
witness  this  question:  "Do  you  know  his  reputation  for  honesty  and  integ- 
rity in  this  community  of  San  Francisco?"  The  question  was  objected  to, 
and  the  court  overruled  the  objection.  The  witness  answered  in  the  atlirma- 
tive;  and  to  the  question,  "What  is  it?"  answered,  "Bad."  This  question 
is  not  in  the  approved  form,  and  the  court  should  have  sustained  the  objec- 
tion to  it.  But  the  error,  in  our  opinion,  did  not  prejudice  the  defendant's 
case,  and  therefore  must  be  disregarded.  The  other  witnesses  to  whom  the 
questions  were  put  in  proper  form  testified  that  defendant's  reputation  was 
bad  in  the  community  where  he  lived.  In  view  of  the  character  of  the  other 
evidence  in  the  case,-  we  think  the  evidence  as  to  the  defendant's  reputation 
superfluous. 

Judgment  and  order  are  affirmed. 

We  concur:    Searls,  0.  J.;  McFarland,  J.;  Paterson,  J. 
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(75  Cal.  383) 

People  v.  Myee.    (No.  20,883.) 
(Supreme  Court  of  CaW<ymia.    March  28, 1888.) 

L  LaBCBNT— What  Ck)N8TITUTE8--AsPORTA.HON. 

Evidence  that  defendant  was  found  in  possession  of  an  overcoat  taken  from  a 
dmnmy,  but  still  fastened  to  it  bv  a  chain  through  the  sleeves,  the  dummy  beinsr  on 
the  sidewalk,  and  tied  to  the  building  by  a  string,  as  there  was  no  asportation,  does 
not  show  larceny  under  Pen.  Code  Cal.  §  484,  defining  larceny  to  be  the  felonious 
stealing,  taking,  or  carrying  away  the  personal  property  of  another. 
3.  Cbimihal  Law— Defendant  as  Witness— Cboss-Examination, 

Pen.  Code  Cal.  i  1323,  provides  that  defendant  in  a  criminal  action  cannot  be  com- 
pelled to  be  a  witness  against  himself;  but,  if  he  offer  himself  as  witness,  may  be 
cross-examined  as  to  all  matters  about  which  he  was  examined  in  chief.  Defendant 
testified  in  chief  merely  that  he  had  been  drinking,  and,  as  he  was  walking  along, 
fell  over  something,  and  the  first  thin  g  he  knew  somebody  grabbed  him.  Questions, 
on  cross-examination,  if  he  had  ever  gone  under  an  aXUis,  or  had  ever  been  con- 
victed of  felony,  held  permissible.    McFari.ani>  and  Patbrson,  JJ.,  dissenting. 

In  bank.  Appeal  from  superior  court,  city  and  county  of  San  Francisco; 
D.  J.  Murphy,  Judge. 

On  information  agciinst  defendant,  Frank  Myer,  for  steiiling  an  overcoat, 
defendant  was  convicted,  and  appeals. 

John  D'Arcy,  for  appellant.    Atty,  Oen,  Geo.  A,  Johnson,  for  the  People. 

Sharpstein,  J.  The  defendant  waS  tried  on  an  information  In  which  it 
was  charged  that  he  willfully,  unlawfully,  and  feloniously  stole,  took,  and  car- 
ried away  one  overcoat  of  the  value  of  S20,  the  personal  property  of  Harris 
Joseph  and  Lewis  Joseph.  On  the  trial  Lewis  Joseph  testified  as  follows: 
"I  had,  as  usual,  placed  and  buttoned  an  overcoat  upon  a  dummy  which  stood 
on  the  sidewalk  outside  of  my  store.  I  was  inside  the  store,  and  heard  the 
cliain  of  the  dummy  rattle,  and  on  coming  outside  found  defendant  with  said 
coat  unbuttoned  from  theduniipy,  and  under  his  arm,  the  same  being  entirely 
removed  from  the  dummy,  and  about  two  feet  therefrom  and  from  the  place 
where  it  had  been  originally  placed  on  tlie  dummy  by  me;  and  the  accused 
was  in  the  act  of  walking  off  with  said  coat  when  grabbed  by  me,  he  be- 
ing prevented  from  taking  it  away  because  said  coat  was  chained  to  the 
dummy  by  a  chain  which  ran  through  the  coat-sleeve,  and  the  dummy  was 
tied  to  the  building  by  a  string."  This  was  the  only  evidence  introduced  to 
prove  the  charge  of  larceny.  The  jury,  on  this  evidence,  returned  a  verdict 
of  guilty  of  petit  larceny  as  charged;  and  the  defendant,  having  pleaded  guilty 
of  prior  convictions  of  other  petit  larcenies,  was  sentenced  to  imprisonment  in 
the  state  prison  for  the  term  of  two  years.  He  moved  for  a  new  trial,  which 
was  denied,  and  from  that  order  and  the  judgment  this  appeal  is  taken. 

Appellant  insists  that  the  verdict  is  contrary  to  the  evidence,  which,  it  is 
claimed,  does  not  prove  that  the  defendant  carrieii  away  the  coat  which  he  is 
charged  with  having  stolen,  but  proves  that  he  did  not.  "Larceny,"  as  de- 
fined in  the  Penal  Code  of  this  state,  "is  the  felonious  stealing,  taking,  car- 
rying, leading,  or  driving  away  the  personal  property  of  another."  This  is 
substantially  the  common  law  definition,  under  which  it  was  held  that  it  must 
be  shown  that  the  goods  were  severed  from  the  possession  or  custody  of  the 
owner,  and  in  the  possession  of  the  thief,  though  it  be  but  for  a  moment. 
Thus  where  goods  were  tied  by  a  string,  the  other  end  of  which  was  fastened 
to  the  counter,  and  the  thief  took  the  goods  and  carried  them  towards  the  door 
as  far  as  the  string  would  permit,  and  was  then  stopped,  this  was  held  not  to 
be  a  severance  from  the  owner's  possession,  and  consequently  no  felony.  3 
Greenl.  Ev.  §  155.  "In  the  language  of  the  old  definition  of  larceny,"  says 
Bishop,  "the  goods  taken  must  be  carried  away.  But  they  need  not  be  re- 
tained in  the  possession  of  the  thief,  neitlier  need  they  be  removed  from  the 
owner's  premises.  The  doctrine  is  that  any  removal,  however  slight,  of  the 
entire  article,  which  is  not  attached  either  to  the  soil  or  to  anything  not  re- 
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moved,  is  sufficient;  while  nothing  short  of  this  will  do."  2  Bish.  Grim.  Law, 
794.  The  attorney  general  admits  that  this  is  the  doctrine  of  the  English 
cases.  In  State  v.  Jones,  65  K.  C.  395,  the  court  says;  "There  must  be  an 
asportation  of  the  article  alleged  to  be  stolen,  to  complete  the  crime  of  lar- 
ceny. The  question  as  to  what  constitutes  a  sufficient  asportation  has  given 
rise  to  many  nice  distinctions  in  the  courts  of  England,  and  the  rules  there 
established  have  been  generally  observed  by  the  courts  of  this  country. "  Peo^ 
pie  V.  Williams,  35  Cal.  671.  was  not  so  clearly  within  the  rule  as  this  case 
is;  but  the  court  said  that  it  did  not  feel  at  liberty  to  depart  from  a  rule  so 
long  and  so  firmly  established  by  numerous  decisions.  Tested  by  that  rule, 
the  evidence  in  this  case  was  clearly  insufficient  to  justify  the  verdict,  and  the 
defendant  is  entitled  to  a  new  trial  on  that  ground. 

There  is  another  alleged  error  which  we  deem  it  our  duty  to  pass  on,  par- 
ticularly as  the  case  must  be  remanded  for  a  new  trial.  The  defendant  tes- 
tified, in  his  own  behalf,  that  he  had  been  drinking,  and  as  he  was  walking 
along  fell  over  something,  and  the  first  thing  he  knew  somebody  grabbed 
him.  This  was  all  he  testified  to  on  his  examination  in  chief.  On  cross-ex- 
amination he  was  asked  what  was  his  true  name.  He  replied,  "Frank  Myer." 
He  was  then  asked,  against  his  counsel's  objections,  the  following  questions: 
"Did  you  ever  go  by  the  name  of  Frank  Miller  ?  Did  you  ever  go  by  the  name 
of  Frank  Smith?  Did  you  ever  go  by  the  name  of  Otto  Meyer?  Have  you 
ever  been  convicted  of' a  felony  in  this  city  and  county?"  These  questions 
were  all  answered  in  the  affirmative,  and  had  a  tendency  to  throw  discredit 
on  defendant's  testimony.  "A  defendant  in  a  criminal  action  or  proceeding 
cannot  be  compelled  to  be  a  witness  against  himself;  but,  if  he  offer  himself 
as  a  witness,  he  may  be  cross-examined  by  the  counsel  for  the  people  as  to  all 
matters  about  which  he  was  examined  in  chief. "  Pen.  Code,  §  1323.  In  Peo- 
ple V.  Chin  Mook  Sow,  51  Cal.  597,  the  defendant,  on  cross-examination,  was 
asked  if  he  had  not  previously  been  convicted  of  a  certain  felony.  He  an- 
swered that  he  had  not,  and  the  district  attorney  was  permitted,  against  the 
objection  of  defendant's  counsel,  to  introduce  in  evidence  a  record  of  such 
prior  conviction.  The  ruling  of  the  lower  court  was  sustained  by  this  court, 
and  we  think  the  case  directly  in  point  here.  There  are  expressions  to  be 
found  in  the  opinions  of  courts  for  which  we  entertain  the  highest  respect 
whirh  seem  to  militate  against  this  view  of  the  matter,  but  none  in  which 
the  precise  question  here  presented  was  involved.  Judgment  and  order  re- 
versed. 

We  concur:    Seakls,  C.  J.;  McKinstry,  J.;  Thornton,  J. 

McFarland,  J.  I  concur  in  the  judgment;  but  I  dissent  from  the  latter 
part  of  the.  opinion  of  the  court,  which  holds  that  certain  questions  were  prop- 
erly allowed  to  be  asked  defendant  on  his  cross-examination.  The  limit  of 
cross-examination  of  ordinary  witnesses  is  not  marked  with  any  great  ac- 
curacy or  distinctness.  Questions  are  frequently  allowed  which  strictly  do 
not  refer  to  the  matters  about  which  the  witnesses  testified  in  chief.  Great 
latitude  is  given  trial  courts  in  passing  upon  the  admissibility  of  such  ques- 
tions ;  and  their  discretion  is  rarely  interfered  with  by  appellate  courts.  Kow, 
if  the  legislature  had  intended  to  put  a  defendant  in  a  criminal  case,  testify- 
ing for  himself,  upon  the  same  footing  as  other  witnesses,  it  could  easily  have 
signified  that  intention  in  one  of  two  ways:  First,  by  saying  nothing  about 
it;  or,  second,  by  saying,  affirmatively,  that  he  should  be  subject  to  cross-ex- 
amination as  other  witnesses.  But  the  language  of  section  1323,  Pen.  Code, 
is  that  he  may  be  cross-examined  "as  to  all  matters  about  which  he  was  ex- 
amined in  chief."  Therefore  either  no  signification  at  all  must  be  given  to 
this  language, — which  would  be  to  violate  a  cardinal  rule  of  construction, — 
or  else  it  must  be  held  to  be  a  limitation  of  the  general  practice  on  cross-exam- 
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ination,  and  the  establishment  of  definite  boundaries  within  which  the  cross-ex- 
amination of  a  defendant  mast  be  confined.  And  that  the  latter  is  the  true 
construction  seems  to  me  to  be  most  obvious  and  clear.  I  cannot  understand 
how  the  language  can  be  held  to  mean  anything  else.  It  must  be  remem- 
bered that  the  privilege  given  a  defendant  in  a  criminal  case  to  testify  for 
himself  is  by  no  means  an  unmixed  blessing.  There  are  cases  where  an  inno- 
cent defendant  could  do  himself  no  good,  and  might  do  himself  harm,  by  go- 
ing on  the  witness-stand.  But  his  refusal  to  do  so  will  be  construed  to  his 
injury  by  the  average  juryman,  in  spile  of  any  Instruction  the  court  may  give 
on  the  subject.  And,  then,  if  he  does  testify,  his  temptation  to  commit  per- 
jury will  be  considered  so  great  that  he  will  rarely  be  credited  with  telling  the 
truth.  But  if  he  cannot  go  upon  the  stand  for  the  mere  purpose  of  stating  a 
fact  which  will  explain  some  suspicious  circumstance,  without  being  forced, 
upon  cross-examination,  to  lay  bare  the  whole  history  of  his  life,  he  had  better 
keep  away  from  it,  unless,  indeed,  instead  of  having  a  human  character,  he 
is  a  miraculous  bundle  of  virtues,  with  no  vice,  and  with  nothing  which  men 
call  a  vice.  And,  no  doubt,  these  and  similar  considerations  induced  the  leg- 
islature to  throw  around  him  the  slight  protection,  at  least,  which  is  contained 
in  the  section  of  the  Code  under  consideration.  I  do  not  understand  that  in 
People  V.  Chin  Mook  Sow,  51  Cal.  597,  anything  more  was  jntended  to  be 
decided  than  that,  when  a  defendant  is  a  witness,  he  may  be  impeached,  by 
independent  evidence,  of  his  bad  reputation  for  trutjh,  etc.,  or  of  his  convic- 
tion of  a  felony,  as  provided  in  section  2051,  Code  Civil  Proc.  But  other  pro- 
visions inconsistent  with  section  1328,  Pen.  Code,  should  be  construed  as  not 
including  those  who  have  the  dual  character  of  witness  and  defendant.  I 
think  that  the  objection  to  each  of  the  questions  asked  of  defendant  on  cross- 
examination  should  have  been  sustained. 

I  concur:    Paterson,  J. 

(75  Cal.  376) 

Barney  v.  Vigoureaux  et  aL    (N'o.  9,892.) 

{Supreme  Court  of  Califomia.    March  28, 1888.) 

1.  Writs — Sbryigs  by  Pebson  Other  than  Ofpicbr— Appidavit— Sufpicienot. 

Under  Code  Civil  Proc.  Cal.  §  410,  providing  that  affidavit  of  service  of  summons 
by  any  person  other  than  the  sheriff  must  allege  that  such  person  was  over  18  years 
01  age,  where  such  affidavit  does  not  allege  that  affiant  was  over  18  years  of  age  at 
the  time  of  such  service,  judgment  by  default  cannot  be  sustained  thereon. 
d.  Execution— Relief  against  Wronopul  Seizure— Vacating  Judgment. 

Where  the  proi>erty  of  a  person  not  party  to  the  action  is  taken  and  sold  under  an 
execution  issued  in  such  action,  such  person  has  no  remedy  by  motion  to  vacate  the 
judgment. 

Department  1.  Appeal  from  superior  court,  city  and  county  of  San  Fran- 
cisco; I.  C.  Cart,  Judge. 

Judgment  against  A.  W.  Vigoureaux,  defendant  and  appellant,  on  action 
by  A.  S.  Barney  to  recover  debt  on  promissory  note.  Affidavit  of  service  did 
not  allege  that  affiant  was  over  18  years  of  age  at  time  of  service. 

/.  iV.  Thome,  for  appellant.     W.  ff.  Allen,  for  respondent. 

McKiNSTRY,  J.  The  summons  was  not  served  on  the  defendant  A.  W. 
Vigoureaux.  Maynard  v.  MacCrellish,  57  Cal.  356;  Howard  v.  Galloway,  60 
Cal.  10;  Weil  y.  Bent,  Id.  G03;  Doerflery. Schmidt,  ^4:0^,1, 26b;  Lyons  \.  Cun- 
ningham, Q^  Cal.  48,  4  Pac.  Rep.  938.  Nor  did  A.  W.  Vigoureaux  appear  in 
the  action  before  or  after  the  judgment.  The  superior  court  had  no  jurisdic- 
tion to  enter  the  judgment  against  him. 

W.  A.  Vigoureaux,  calling  himself  "one  of  the  defendants"  in  the  action, 
gave  notice  of  a  motion  to  vacate  the  judgment,  quash  executions  issued 
thereon,  etc.  Tlie  notice  was  accompanied  by  an  affidavit  made  and  sub- 
v.l7p.no.6— 28 
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scribed  W.  A.  Vigoureaux,  wherein  the  affiant  swore  that  he  was  one  of  the 
persons  named  as  defendant  in  the  action  B.  A,  Barney  y.  A,  W.  Vigoureaux 
et  al,;  and  that  the  summons  in  that  action  was  on  the  30th  September,  1878, 
returned  and  filed,  "  with  an  affidavit  of  a  pretended  service  thereof  on  the  af- 
fiant;" that  a  judgment  was  entered  "in  favor  of  plaintiff,  and  against  this 
affiant;"  that  an  execution  was  issued  on  the  judgment,  under  which  the  sher- 
iff had  sold  "all  the  right,  title,  and  interest  of  this  affiant,  defendant  as  afore- 
said," in  ceitain  described  land  and  premises,  of  which  the  affiant  is  owner 
and  in  possession.  Tlie  affidavit  proceeds  to  state  facts  showing  that  the  affi- 
ant was  not  served  at  all,  and  to  aver  that  he  had  no  notice  or  knowledge  of 
the  action,  or  that  a  judgment  had  been  entered  against  him,  until  after  the 
sale  of  certain  personal  property  of  his,  under  an  execution  running  to  Santa 
Clara  county.  However  persistent  the  effort  of  W.  A.  Vigoureaux  to  make 
himself  by  affidavit  a  defendant  in  the  judgment,  he  did  not  succeed  in  the  at- 
tempt. A.  W.  Vigoureaux  has  appealed  from  the  order  of  the  superior  court 
denying  the  motion  of  W.  A.  Vigoureaux.  He  can  hardly  complain  that,  un- 
der a  judgment  against  him,  the  sheriff  has  levied  upon  and  sold  property  of 
W.  A.  Vigoureaux.  Had  W.  A.  Vigoureaux  been  served  with  summons,  the 
judgment  would  perhaps  have  bound  him,  notwithstanding  a  misnomer,  if  there 
was  one,  in  the  absence  of  a  plea  in  abatement.  B  ut  there  was  no  service  upon 
any  defendant  in  the  action  otlier  than  Banks,  and  no  judgment  was  entered 
against  W.  A.  Vigoureaux.  Kevertheless,  as  the  complaint  was  not  answered 
by  A.  W.  Vigoureaux,  nor  by  any  person  served  as  A.  W.  Vigoureaux,  the 
affidavit  or  proof  of  service  was  a  necessarj'  part  of  the  judgment  roll.  CJode 
Civil  Proc.  §  670.  Thus  it  appears  on  the  face  of  the  judgment  roll  that  the 
court  never  acquired  jurisdiction  of  the  person  of  the  defendant  Vigoureaux. 
On  this  fact  being  called  to  the  attention  of  the  court  below  in  any  manner, 
the  judgment  should  have  been  vacated;  but,  under  the  circumstances,  no 
costs  should  be  allowed  appellant,  who  took  n6  steps  to  set  aside  the  judgment 
in  the  court  below,  but  acquiesced  in  the  making  of  his  debt  out  of  the  prop- 
erty of  another  person .  The  foregoing  assumes  that  A.  W .  and  W.  A  .Vigour- 
eaux are  two  men,  and  not  the  same  man,  because  such  is  the  fact,  so  far  as 
appears  from  the  judgment  roll. 

The  order  appealed  from  is  reversed,  and  the  court  below  is  directed  to  en- 
ter an  order  vacating  and  setting  aside  the  judgment,  and  the  proceeding  taken 
under  it,  without  codts  to  the  appellant,  either  in  this  court  or  in  the  superior 
court. 

We  concur:    Searls,  C.  J.;  Paterson,  J. 

(75  Cal.  379) 

In  re  Romero's  Estate.    (No.  12,866.) 
{Supreme  Ccwrt  of  CaUfomia,    March  28, 1888.) 

Homestead— Who  Entitled— Adopted  Children. 

On  an  application  to  set  anart  a  homestead  It  appeared  that  petitioner  was  the 
child  of  a  woman  who  was  divorced  from  her  husband.  It  did  not  appear  that  at 
the  time  of  his  hirth  his  mother  had  separated  from  her  husband,  and  was  living 
with  deceased,  nor  was  there  any  evidence  of  his  adoption  b v  the  latter.  Held,  that 
the  petitioner  must  be  taken  to  be  the  child  of  the  lawful  husband,  and  therefore 
not  entitled  to  the  order  claimed. 

Commissioners'  decision.  Department  2.  Appeal  from  superior  court, 
Monterey  county;  Johk  K.  Alexander,  Judge. 

Edwardo  Romero  presented  a  petition  asking  to  have  a  homestead  set  apart 
for  himself  and  Carrie  Bomero,  alleging  themselves  to  be  the  minor  children 
of  Ramon  Romero.    Petition  refused.    Petitioner  appeals. 

iV.  A,  Dam  and  W.  M.  R,  Parker,  for  appellants.  i2.  if.  F.  Soto  and 
Hermann  cfe  Soto,  for  respondents. 
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Belcher,  C.  C.    This  is  an  appeal  from  an  order  refusing  to  set  apart  a. 
homestead.    Edwardo  Eomero  presented  a  petition  to  the  court  below,  asking 
to  have  a  homestead  set  apart  for  the  use  of  himself  and  his  sister,  Carrie 
Bomero,  who  were  alleged  to  be  the  minor  children  of  Bamon  Boniero,  de- 
ceased .  A  brother  and  sister  of  the  deceased  objected  to  the  homestead  being  set 
apart,  and,  as  the  ground  of  their  objection,  alleged  that  the  said  Edwardo  and 
Carrie  were  not  the  children  of  deceased ;  that  he  was  never  married,  and  that  he 
left  surviving  him  at  the  time  of  his  death  no  child  or  children,  either  legitimate 
or  illegitimate.    At  the  hearing  it  was  shown  for  the  petitioner  that  Bamon 
Bomero  died  intestate,  in  the  county  of  Monterey,  on  the  18th  day  of  May, 
1884,  and  that  administration  on  his  estate  was  afterwards  taken  out,  and  an 
inventory  was  returned,  showing  personal  property  belonging  to  the  estate  of 
the  value  of  $381,  and  real  property  of  the  value  of  $700.    A  declaration  of 
homestead  made  by  the  deceased  was  then  introduced  m  evidence.     The  dec- 
laration was  dated  April  30,  1881,  and  was  properly  acknowledged  and  filed 
for  record  on  the  same  day.    In  it  the  claimant  declared  "that  I  am  the  head 
of  a  family,  consisting  of  myself  and  my  two  minor  children,  Edwardo  and 
Carolina,  and  1  do  now,  at  the  time  of  making  this  declaration,  actually  reside 
with  my  said  family  on  the  land  and  premises  hereinafter  described.  *'    The 
petitioner  was  then  sworn  as  a  witness,  and  testified  as  follows:   "I  knew 
Bamon  Bomero  in  his  life-time;  he  was  my  father.    Myself  and  my  sister, 
Carrie  Bomero,  lived  with  him  all  the  time,  up  to  the  time  of  his  death,  on* 
the  land  described  in  the  petition.    We  lived  there  for  the  last  ten  years. 
We  were  living  on  said  land  on  the  30th  day  of  April,  1881,  and  for  a  long 
time  before.     We  have  lived  on  said  land  ever  since  the  death  of  my  father, 
and  live  there  still.    I  am  twenty  years  of  age,  and  my  sister  is  sixteen  years 
of  age.    At  the  time  my  father  made  his  declaration  of  homestead,  in  1881, 
myself  and  my  sister  were  living  with  my  father  on  the  said  land,  and  there 
were  no  other  children  living  with  him.    My  mother  is  still  living  with  us 
on  the  same  land.    Her  name  is  Maria  de  Los  Angeles  Botiller- "    For  the  con-  ' 
testants  a  witness  was  called  who  testified  that  he  had  lived  in  the  town  of 
Monterey  for  about  25  years,  and  had  been  well  acquainted  with  Bamon 
Bomero,  who  had  also  lived  in  the  town  the  greatest  portion  of  that  time;  that 
he  never  knew  or  heard  that  Bomero  was  married;  that  he  knew  the  mother 
of  Edwardo  Bomero,  and  her  name  was  usually  called  Maria  de  Los  Angeles 
Botiller.     The  judgment  roll  in  a  case  commenced  by  Maria  de  Los  Angeles 
Botiller  against  Jos6  Joaquin  Botiller,  in  the  district  court  of  Monterey 
county,  was  then  introduced  and  read  in  evidence.    The  complaint  was  filed 
on  the  6th  day  of  November,  1872,  and  alleged  that  the  parties  were  married 
in  1855,  and  were  still  husband  and  wife,  and  asked  for  a  divorce  on  the 
ground  of  desertion.    The  summons  was  personally  served  on  the  defendant 
on  the  12th  day  of  the  same  month.    The  court  found,  among  other  things, 
that  plaintiff  had  "in  all  respects  conducted  herself  towards  the  defendant  as^ 
became  a  kind,  affectionate,  and  faithful  wife."     The  decree  was  entered 
March  20,  1873,  and  granted  the  plaintiff  the  divorce  prayed  for.    The  fore- 
going are  all  the  facts  appearing  in  the  record,  and  upon  them  the  Court  de- 
nied the  petition.     If  the  petitioner  and  his  sister  were  the  minor  children  of 
the  decedent,  they  were  entitled  to  have  the  homestead  set  apart  for  their  use. 
Code  Civil  Proc.  §  1465.    But  if  they  were  not  his  children  in  fact,  or  by 
adoption,  they  were  not  entitled  to  have  the  homestead  set  apart.     Whether 
they  were  bis  children  or  not,  was  then  the  single  issue  to  be  determined. 
The  evidence  shows  that  the  youngest  of  them  was  born  more  than  16  years- 
prior  to  the  time  of  the  hearing,  which  was  on  the  28th  of  February,  1887. 
They  were  the  children  of  Maria  de  Los  Angeles  Botiller,  who,  at  the  times- 
of  their  birth,  was  the  lawful  wife  of  Josi5  Joaquin  Botiller.     They  are  pre- 
sumed, therefore,  to  be  lepritimate  and  the  issue  of  their  mother's  husband. 
Civil  Code,  §§  193-195.     There  was  no  evidence  showing  that  they  had  been 
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Adopted  by  their  alleged  father  in  the  manner  prescribed  by  law,  (Civil  Code, 
§§  221-230.)  and  in  the  absence  of  such  proof  no  presumption  that  they  had 
been  adopted  can  be  indulged.  No  written  findings  were  filed,  but  the  court 
must  have  found  all  the  material  facts  against  the  appellants,  and  there  are 
no  specifications  of  errors  or  particulars  wherein  the  evidence  was  insufficient 
to  justify  the  decision.  The  decision  is  presumed  to  be  right,  and  the  order 
must  be  aflirmed  unless  error  is  affirmatively  shown  by  the  record.  We  find 
no  error  in  the  record,  and  therefore  advise  that  the  order  be  aflirmed. 

We  concur:    Hayne,  C;  Foote,  C. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion  the  order  is 
affirmed. 

MgFarland,  J.  I  concur  in  the  judgment,  because  it  does  not  appear  (al- 
though it  was  probably  the  fact)  that  at  the  time  of  the  birth  of  the  children 
their  mother  had  separated  from  her  husband,  and  was  living  with  the  de- 
ceased. Had  this  fact  appeared,  it  would,  with  the  other  evidence,  have  been 
sufllcient  to  overcome  the  presumption,  (not  conclusive,)  based  upon  the  mar- 
riage, that  they  were  the  children  of  Botiller.  It  seems  to  be  a  hardship  to 
take  this  little  home  away  from  these  children,  for  whom  the  deceased  in- 
tended it,  and  give  it  to  mere  collateral  kin;  but  I  see  no  way  to  avoid  it.  If 
the  court  below  had  given  judgment  the  other  way,  even  upon  the  meager 
evidence  offered,  I  should  not  have  felt  like  disturbing  it.  If  they  are  the 
children  of  the  deceased,  they  were  publicly  recognized  as  provided  in  section 
230,  Civil  Code,  and  no  other  adoption  was  necessary. 


(75  Cal.  407) 

People  v.  Bentley.    (No.  20,364.) 
(Supreme  Cawrt  of  Califamici.    March  28, 1888.) 

1.  HOMIOIDE^ASSAULT  WITH  INTEXT  TO  KiLL— EVIDENCE — RE8  GeST^. 

On  a  trial  for  assault  to  commit  murder,  evidence  as  to  acts  and  declarations  of  a 
third  party,  tending  to  show  a  conspiracy  between  him  and  defendant  to  commit 
the  crime,  is  admissible  as  part  of  the  res  gestce.^ 

2.  Same — Conviction  for  Lesser  Offense. 

Under  an  information  cbarging.assault  to  commit  murder,  defendant  may  be  con- 
victed of  assault  with  a  deadly  weapon. 

In  bank.  Appeal  from  superior  court,  Tulare  county;  William  W.  Ckoss, 
Judge. 

W.  A,  Gray  and  Oregon  Sanders,  for  appellant.  Oeo,  A.  Johnson,  Atty. 
Gen.,  for  the  People. 

Searls,  C.  J.  The  defendant  was  convicted  of  an  assault  with  a  deadly 
weapon,  upon  an  information  charging  him  with  an  assault  to  commit  mur- 
der. The  evidence  at  the  trial  tended  to  show  that  the  prosecuting  witness, 
Moore,  and  one  Baker  were,  on  the  evening  of  May  3, 1887,  at  Tulare,  and 
were  desirous  of  going  to  Broder's  ranch,  which  was  in  the  direction  of,  but 
not  on,  the  direct  road  leading  from  Tulare  to  Visalia.  One  Ward  was  speak- 
ing of  going  to  Visalia,  and  Moore  contracted  with  him  to  take  him  (Moore) 
and  Baker  to  the  ranch  in  his  (Ward's)  buggy.  On  reaching  a  point  on  the 
road  towards  Visalia,  where  the  road  to  the  ranch  diverged.  Ward  made  some 
objections  to  going  to  the  ranch,  affecting  to  believe  that  it  was  further  than 
had  been  represented;  the  outcome  of  which  was  that  the  parties  agreed  to  go 
to  Visalia  direct.  On  the  way,  and  after  passing  the  forks  of  the  road.  Ward 
stopped  at  the  house  of  a  Mrs.  Bentley*  where,  leaving  Moore  and  Baker  in 

^  ITpon  the  general  subject  of  the  res  gestce^  and  when  declarations  are  a  part  thereof > 
see  Dismukes  v.  State,  (Ala.)  8  South.  Kep.  671,  and  note. 
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the  buggy,  he  entered,  and  stayed  some  10  minutes.  The  defendant  and  one 
Eidgeway,  arrested  with  him,  were  stopping  at  this  house,  which  was  really 
not  on  the  most  direct  road  to  Yisalia.  All  these  things  occurred  in  the  night. 
After  leaving  the  Bentley  house.  Ward  turned  from  the  Visalia  road,  and 
drove  off  for  perhaps  150  yards,  changed  his  course,  and  affected  to  be  lost; 
turned  back  towards  the  Yisalia  road ;  drove  a  short  distance,  when  his  pas^ 
sengers  got  out  of  the  buggy,  he  told  them  to  go  up  to  some  trees,  and  he 
would  "drive  on  to  see,"  and  would  be  back  in  a  minute.  He  did  not  return, 
and  was  not  again  seen  that  night.  Moore  and  Baker  walked  to  the  trees, 
about  150  yards  distant,  where  they  met  two  men,  who  commanded  them  to 
hold  up  their  hands,  turn  their  backs,  and  give  up  their  money.  The  rob- 
bers had  pistols,  and  threatened  to  shoot  if  resisted.  Moore  succeeded  in  get- 
ting a  knife  out,  resisted  the  man  who  had  him  more  particularly  in  charge, 
cut  him,  knocked  him  down,  and  seems  to  have  been  in  a  fair  way  to  conquer, 
when  his  antagonist  called  upon  his  companion,  who  came  to  the  rescue, 
struck  Moore  with  a  pistol  over  the  head,  and  rendered  him  senseless.  Two 
shots  were  fired  by  the  would-be  robbers;  one  by  the  assailant  of  Moore, 
which  struck  the  latter,  and  the  other  by  Baker's  assailant.  The  assault  oc- 
curred about  2  o'clock  A.  M.  Moore  recognized  Ridgeway,  whom  he  cut,  and 
swore  that  in  size  and  general  appearance  the  other  man  resembled  defend- 
ant. Ridgeway  and  defendant  were  arrested  the  next  morning  at  the  Bent- 
ley  house,  the  former  wounded  by  cuts.  Their  pistols  w^ere  found  each  with 
a  shot  discharged,  and  that  of  defendant  bloody  and  broken.  The  assault  was 
made  within  a  quarter  of  a  mile  of  the  Bentley  house,  which  latter  place 
seems  to  be  about  one  mile  from  Visalia.  Bentle/and  Ridgeway  were  seen 
together  at  Visalia  as  late  as  9  p.  m.  on  the  night  of  the  assault,  and  were 
usually  seen  together.  Ward  was  a  frequent  visitor  at  the  Bentley  house. 
The  foregoing  statement  contains  so  much  of  the  testimony  as  is  essential  to 
an  understanding  of  the  legal  propositions  involved  in  the  case. 

It  is  objected  here,  as  it  was  at  the  trial,  that  the  declarations,  acts,  and 
knowledge  of  Ward  were  not  admissible  in  evidence,  for  the  reason  that  no 
proper  predicate  had  been  established  by  showing  the  existence  of  a  conspiracy, 
between  him  (defendant)  and  Ridgeway.  A  conspiracy,  like  most  other  facts, 
may  be  proved  by  circumstantial  evidence;  indeed,  it  is  not  often  that  the 
direct  facts  of  a  common  design,  which  is  the  essence  of  a  conspiracy,  can  be 
proven  otherwise  than  by  the  establishment  of  independent  facts,  bearing 
more  or  less  remotely  upon  the  main,  central  object,  and  tending  to  convince 
the  mind,  reasonably  and  logically,  of  the  existence  of  the  conspiracy.  In 
the  language  of  Greenleaf :  "If  it  be  proved  that  the  defendants  pursued  by 
their  acts  the  same  object,  often  by  the  same  means, — one  performing  one 
partj  and  another  another  part  of  the  same,  so  as  to  complete  it, — with  a  view 
to  the  attainment  of  the  same  object,  the  jury  will  be  justified  in  the  conclu- 
sion that  they  were  engaged  in  a  conspiracy  to  effect  that  object."  3  Gfreenl. 
Ev.,  §  93;  V.  8.  v.  Doyle,  6  Sawy.  612,  5  Fed.  Rep.  680.  The  evidence  to 
which  the  defendant's  counsel  objects  under  this  head  was  almost  exclusively 
directed  to  the  establishment  of  the  fact  of  a  conspiracy  by  the  inferential  or 
circumstantial  method,  and  beyond  such  result  had  no  tendency  to  convict  the 
defendant.  The  details  of  the  agreement  with  Ward,  and  their  travels  to- 
wards Visalia,  were  well  enough  to  an  underatanding  of  the  surroundings  of 
the  main  facts,  and  as  showing  the  minor  facts  which  led  up  to  and  illustrated 
the  former,  and  thus  constituted  a  part  of  the  res  gestcc.  They  were  not, 
however,  acts  which  would  or  could  militate  against  the  defendant,  except  to 
show  the  probability  of  an  understanding. bet  ween  him  and  Ridgeway,  on  the 
one  hand,  and  Ward,  on  the  other,  that  the  latter  should  afford  an  opportunity, 
and  the  former  should  embrace  it  by  attempting  to  rob  Moore  and  Baker. 
These  acts  did  not  prove,  or  attempt  to  prove,  the  attempted  robbery.  That 
was  proven  by  other  and  direct  evidence  as  to  the  fact,  and  identity  of  Ridge- 
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way,  and  by  circumstances  tending  to  show  defendant  as  one  of  the  perpe- 
trators. The  acts  complained  of  tended  to  establish  the  conspiracy,  and  were 
therefore  admissible. 

There  was  no  error  in  the  withdrawal  from  the  jury  of  the  instruction 
given  inadvertently  to  the  effect  that  they  must  find  the  defendant  guilty  of 
an  assault  with  an  intent  to  commit  murder,  or  acquit  him.  Under  the  in-  • 
formation,  the  defendant  could  be  found  guilty  of  an  assault  to  commit  mur- 
der, an  assault  with  a  deadly  weapon,  or  acquitted.  The  court  had  already* 
and  in  other  parts  of  his  charge,  instructed  the  jury  fully  as  to  the  necessity 
of  being  convinced  of  the  guilt  of  the  defendant  beyond  a  reasonable  doubt; 
had  explained  to  them  the  meaning  of  a  reasonable  doubt;  and  had  covered 
everything  involved  in  the  Instruction  withdrawn,  except  as  to  the  various 
forms  of  verdict  which  they  were  authorized,  under  the  information,  to  ren- 
der. We  need  not  stop  to  discuss  the  propriety  of  the  instruction  given 
by  the  court  below  upon  the  question  of  an  assault  to  commit  murder,  for  the 
reason  that,  if  concfeded  to  be  erroneous,  (which  we  do  not  decide,)  the  de- 
fendant, who  was  convicted  of  the  lesser  offense  of  an  assault  with  a  deadly 
weapon,  could  not  have  been  injured  thereby. 

The  judgment  and  order  appealed  from  are  affirmed. 

We  concur:    McKinstrv,  J.;  Temple,  J.;  McFarland,  J.;  Paterson, 
J.;  Sharpstein,  J.;  Thornton,  J. 


(75  Cal.   329) 

In  re  Gibson's  Estate.    (No.  11,796.) 

{Supreme  Court  of  Calif omia.    March  22,.1888.) 

Wills— Constbuction—Desoription  of  Legates. 

The  residuary  clause  of  a  will  was  as  follows :  "  I  devise  the  remainder  of  my  estate 
to  the  Old  Ladies'  Home,  at  present  near  Rincon  Hill,  at  St.  Mary's  Hospital. "  It 
was  shown  that  a  corporation  named  the  "Sisters  of  Mercy"  conducted  an  estab- 
lishment generally  known  as  "St.  Mary's  Hospital, "  of  which  one  department  was 
caUed  the  "Old Ladies'  Home,"  and  that  there  was  no  other  Old  Ladies'  Home  in 
the  vicinity  of  Rincon  Hill.  Held,  that  testatrix  meant  to  make  such  corporation 
her  residuary  legatee,  and  that  the  bequest  was  valid.    Temple,  J.,  dissenting. 

In  bank.  Appeal  from  superior  court,  city  and  county  of  San  Francisco; 
J.  y.  Coffey,  Judge. 

W.  8,  Goodfellow^  for  appellants.  John  M.  Burnett  and  James  Qartlan^ 
for  respondents. 

Pateiison,  J.  The  will  of  the  testator  contained  the  following  residuary 
clause:  "I  give  and  devise  the  remainder  of  my  estate,  after  the  above  lega- 
cies have  been  paid,  to  the  Old  Ladies'  Home,  at  present  near  Rincon  Hill,  at 
St.  Mary's  Hospital."  The  evidence,  against  the  introduction  of  which  there 
was  no  objection,  shows  that  the  establishment  conducted  by  the  corporation 
respondent  was  generally  known  as  "St.  Mary's  Hospital,"  and  that  one  de- 
partment thereof  is  called  the  "Old  Ladies'  Home,"  and  is  devoted  to  the  care 
and  protection  of  old  ladies.  The  Old  Ladies'  Home  was  originally  In  the 
same  building  with  the  hospital,  but  was  recently  removed  into  another 
building,  erected  by  the  corporation  on  the  same  lot,  about  50  feet  from  the 
hospital.  The  expenses  of  the  Old  Ladies'  Home  have  always  been  paid 
by  the  corporation,  and  it  is  under  its  control.  There  is  no  other  Old  Ladies' 
Home  In  the  vicinity  of  Rincon  Hill.  The  name  of  the  corporation  is  the 
"Sisters  of  Mercy."  It  is  claimed  by  the  appellant  that  there  is  no  legatee 
competent  to  take,  and,  no  trust  having  been  created,  the  bequest  to  the  Old 
Ladies'  Home  fails. 

Our  Code  provides  that  "the  misoomer  of  a  corporation  in  any  written  in- 
strument does  not  invalidate  the  instrument,  if  it  can  be  reasonably  ascer- 
tained from  it  what  corporation  is  intended."    So  long  as  the  testator  suifi* 
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ciently  indicates  the  institntion  intended,  tbe bequest  is  good;  and  if  from  the 
will  itself,  or  evidence  alitmde,  the  object  of  the  testator's  bounty  can  be 
ascertained,  a  misnomer  of  a  legatee  or  devisee,  whether  a  natural  person  or 
a  corporation,  will  not  invalidate  the  provision.  Lefevre  v.  Lefevie,  59  N. 
Y.  434.  It  was  held  in  a  case  quite  similar  to  this  that  a  charitable  gift 
to  a  hospital  should  be  sustained  notwithstanding  the  misnomer  of  the  corpo- 
ration, and  that  it  would  take  and  hold  the  gift  on  the  trust  named  by  the 
donor.  Lanning  v.  Sisters  of  8t.  Francis,  35  N.  J.  Eq.  392.  The  court 
found  "that  the  testatrix  meant  and  intended  by  her  said  will,  and  especially 
by  the  twelfth  article  therof,  to  make  said  corporation,  called  the  •  Sisters  of 
Mercy,'  her  residuary  legatee,  intending  thereby  especially  to  beneGt  the  de- 
partment thereof  which  provides  for  the  care,  protection,  and  comfort  of  old 
ladies;  and  the  testatrix  knew  that  the  only  conduit  of  her  charity  was  the 
corporation  called  the  « Sisters  of  Mercy.'  "  We  think  these  findings  of  the 
court  are  justified  by  the  evidence.    Judgment  afilrmed. 

We  concur:    McFarland,  J.;  Sharpstein,  J. ;  MoKinstrt,  J. 

I  dissent:    Temple,  J. 

(75  Cal.  887) 

Frick  v.  Sinon.    (No.  9,868.) 
(Supreme  Camt  of  California.    March  34, 1888.) 

1.  LiMiTATiow  OF  Actio:t9— Running  of  the  Statutb— Tenants  in  Common. 

PlaintilTs  predecessor  was  in  actual,  ezclnslve,  adverse  possession,  under  color 
of  title,  of  certain  land  the  fee  of  which  was  in  three  persons  as  tenants  in  common. 
Before  such  adverse  possession  ripened  into  absolute  title  under  the  statute  of  lim- 
itations, one  of  the  co-tenants  brought  suit  in  ejectment  for  the  land  against  plain- 
tiff's predecessor,  the  complaint  alleging  that  said  co-tenant  was  sole  owner  thereof. 
While  the  actioa  was  penmng,  said  co-tenant,  for  a  valuable  consideration,  executed 
to  the  defendant  therein  a  deed  of  the  whole  of  the  premises  in  dispute,  and  dis- 
missed the  action.  HeZd,  that  the  reoeption  of  this  deed  did  not  make  the  grantee 
therein  a  tenant  in  common  with  the  two  co-tenants  of  the  grantor;  and  plaintiff^s 
predecessor,  having  held  actual,  exclusive,  adverse  possession  of  said  land  for  five 
years  after  the  reoeption  of  said  deed,  acquired  a  complete  tiUe  thereto,  under  the 
California  act  of  limitations  of  1863.^ 

2.  Sams— Offer  of  Compbomiss— Estoppel. 

An  offer  to  buy  out  a  hostile  claim,  after  one  has  acquired  title  by  adverse  posses- 
sion, win  not  estop  the  party  making  such  offer  from  asserting  his  title  so  acquired. 
8.  Same— Adverse  Possession— Evidenoe. 

In  an  action  to  quiet  UtLe,  where  plaintiff  claims  under  one  who  acquired  titL^  by 
adverse  possession,  it  is  not  error  to  admit  evidence  of  the  payment  of  street  as- 
sessments and  insurance  premiums  on  the  property.  Although  not  admissible  to 
prove  the  fact  of  possession,  such  evidence  tends  to  show  that  the  actual  possessor 
claimed  the  whole  title. 

Department  1.  Appeal  from  superior  court,  city  and  county  of  San  Fran- 
cisco; James  G.  Maguire,  Judge. 

Action  to  quiet  title,  brought  by  Fredericke  Frick  against  William  Sinon. 
Judgment  was  rendered  for  plaintiff.    Defendant  appeals. 

Wm.  Pierson,  for  appellant.    J,  Foulds,  for  respondent. 

McKiNSTRT,  J.  An  action  to  quiet  title,  commenced  October  29,  1883. 
The  court  below  adjudged,  in  effect,  that  the  plaintiff  had  acquired  the  legal 
title  to  the  land  descril^d  in  the  complaint  by  an  adverse  possession  continued 
for  the  statutory  period.  Appellant  contends,  it  appears  from  the  evidence, 
that  the  plaintiff  and  defendant  were  at  the  commencement  of  the  suit,  and 
at  the  trial,  tenants  in  common  of  the  premises.    There  was  evidence  that 

1  As  to  what  constitutes  adverse  possession,  see  McLaughlin  v.  Del  Re,  (Cal.)  16  Pac. 
Rep.  881,  and  note.  As  to  what  constitutes  color  of  title,  see  Hickman  v.  Link,  (Mo.)  7 
S.  W.  Rep.  12,  and  note. 


Digitized  by 


Google 


440  PACIFIC  REPORTER.  [Ca^ 

the  predecessor  in  interest  of  the  plaintiff  had  the  actual,  exclusive,  and  ad- 
verse possession,  under  color  of  title,  of  the  whole  of  the  land  in  controversy, 
from  the  year  1862  up  to  the  17th  day  of  April,  1868,  at  least.  Such  posses- 
sion, however,  unless  it  continued  to  April  21, 1868, — five  years  from  the  ap- 
proval of  the  act  of  limitations  of  1863, — did  not  bar  the  right  of  possession 
of  defendant's  grantors.  On  the  17th  day  of  April,  1868,  W.  H.  Campbell, 
J.  B.  Crockett,  and  Gwyn  Page  were  the  owners  in  fee-simple,  as  tenants  in 
common,  of  the  land  the  title  whereto  is  here  in  dispute.  On  that  day  Camp- 
bell commenced  an  action  of  ejectment  against  the  predecessor  of  the  plaintiff 
for  the  recovery  of  the  possession  of  the  land,  averring  in  his  complaint  that 
he  was  the  sole  owner  thereof.  The  defendant  in  the  ejectment,  by  answer, 
denied  the  title  of  the  plaintiff  therein.  While  the  ejectment  was  pending, 
and  on  the  6th  day  of  March,  1869,  Campbell,  for  a  valuable  consideration, 
executed  and  delivered  to  the  defendant  therein  a  deed  "of  the  whole  of  the 
premises"  described  in  the  complaint  therein  and  herein.  The  action  of  eject- 
ment was  thereupon  dismissed. 

It  is  contended  by  appellant  that  the  reception  of  the  deed  by  plaintiff's  pred- 
ecessor made  him  a  tenant  in  common  with  defendant's  grantors,  Crockett 
and  Page.  Had  Campbell  been  in  the  sole  possession  of  the  premises,  and  had 
he  delivered  the  possession  of  the  whole  to  the  plaintiff's  predecessor,  the  en- 
try by  the  predecessor  would  have  been  in  the  assertion  of  an  exclusive  right 
in  severalty,  and  equivalent  to  an  express  declaration  on  the  part  of  the  grantee 
that  he  entered,  "claiming  the  whole  to  himself."  It  would  have  been  such 
a  disseizin  as  would  have  set  the  statute  of  limitations  in  motion  in  his  favor. 
Bath  V.  VcUdez^  11  Pac.  Rep.  727.  The  grantee  in  the  deed  was  in  the  ad- 
verse possession  of  the  whole  of  the  land  prior  to  the  execution  and  delivery 
of  the  deed.  Crockett  and  Page  could  not  say,  nor  can  their  successors  say, 
that  they  had  no  knowledge  of  the  deed,  and,  in  the  same  breath,  that  the 
deed  made  the  grantee  a  tenant  in  common  with  them.  Taking  notice  of  the 
deed,  the  subsequent  possession  of  plaintiff's  predecessor  was,  to  their  knowl- 
edge, referable  to  the  deed,  and  was  a  possession  with  a  claim  of  the  whole 
title.  The  continued  possession  under  the  deed  was  as  much  a  disseizin  as 
would  have  been  an  entry  under  it.  The  mere  commencement  of  the  action 
of  ejectment  by  Campbell,  subsequently  dismissed,  did  not  deprive  the  plain- 
tiff's predecessor  of  the  benefit  of  his  adverse  possession  begun  in  1862,  and 
which  was  continued  for  a  period  of  five  years, — a  period  completed  before 
the  deed  was  ex^uted  by  Campbell.  Even  if  the  taking  of  the  deed  was  any 
evidence  tending  to  prove  that  the  possession,  begun  in  1862,  was  not  previ- 
ously adverse,  yet  the  taking  of  the  deed,  and  possession  under  it,  was  a  de- 
nial of  any  right  in  Crockett  and  Page  from  the  date  of  its  delivery  and  ac- 
ceptance. It  follows  that  plaintiff's  predecessor  did  not  become  a  tenant  in 
common  with  Crockett  and  Page  by  receiving  the  deed  from  Campbell. 

There  is  ample  evidence  that  plaintiff's  predecessor  was  in  the  actual,  ex- 
clusive, and  adverse  possession  of  the  land  in  controversy,  claiming  title  to 
the  whole  thereof  under  the  deed  aforesaid,  for  five  years  next  succeeding  the 
6th  day  of  March,  1869.  The  defendant  testified  that,  say,  in  November,  1876, 
(more  than  seven  years  after  the  execution  and  delivery  of  the  Campbell  deed,) 
he  suggested  to  plaintiff's  predecessor  that  they  together  should  buy  "the  out- 
standing one-fifth"  of  the  property;  to  which  the  latter  responded  he  could 
not  afford  it, — had  .no  money.  Also  that,  shortly  before  the  commencement 
of  this  action,  (more  than  14  years  after  the  Campbell  deed,)  the  agents  of 
the  plaintiff  asked  defendant  what  he  would  take  for  his  interest  in  the  prop- 
erty; that  he  replied  "$600;"  and  that  the  agents  thereupon  declared  they 
would  not  give  him  $60  for  it.  It  was  for  the  court  below  to  determine  the 
credibility  of  the  witness.  An  offer  to  buy  out  a  hostile  claim  in  1876  or  1883 
could  not  invalidate  the  title  of  plaintiff  or  her  predecessor.  Furlong  v. 
Cooney^  14  Pac.  Rep.  12.    Here  is  no  question  of  estoppel.    Having  acquired 
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the  title  by  adverse  possession,  plaintiff,  while  she  remained  in  possession, 
could  be  divested  of  such  title  only  by  conveyance  in  writing.  And  even  if 
it  should  be  conceded  that  the  declaration  was  made  by  plaintiff's  predecessor 
in  1876,  as  testified  to,  and  that  it  constituted  some  evidence  tending  to  show 
that,  during  the  five  years  of  possession  immediately  following  the  Campbell 
deed,  the  occupant  had  not  intended  to  hold  adversely,  it  was  but  evidence, 
and  very  slight  evidence;  and  the  court  below  was  justified  in  holding  it  did 
not  overcome  the  effect  of  the  clearly  established,  open,  notorious,  and  exclu- 
sive possession  of  the  land  under  the  deed  purporting  to  grant  the  entire  title. 

Nothing  was  decided  in  CarpentUr  v.  Mendenhull,  28  Cal.  484.  which  is 
in  conflict  with  the  views  above  expressed.  There,  the  adverse  possession  of 
the  defendants  commenced  in  1858.  A  special  verdict  found  that  the  defend- 
ants "became  tenants  in  common"  with  the  plaintiff  in  1860.  The  supreme 
court  said  that,  when  the  defendants  became  tenants  in  common  with  the 
plaintiff,  their  possession  lost  its  hostile  character.  In  Miller  v.  Myers,  46 
Cal.  535,  the  appellant  did  not  complain  of  the  judgment  letting  the  plaintiff 
into  the  possession  as  tenant  in  common,  but  for  a  judgment  for  mesne  profits, 
claiming  there  was  no  ouster  of  the  plaintiff  prior  to  the  commencement  of 
the  action. 

The  court  below  did  not  err  in  admitting  evidence  of  the  payment  by  plain- 
tiff and  her  predecessor  of  street  assessments  and  insurance  premiums.  Al- 
though, perhaps,  not  admissible  as  evidence  of  the  fact  of  possession,  they 
tended  in  some  degree  to  show  that  the  claim  of  the  actual  possessor  was  to 
the  whole  title.     Judgment  and  order  afiirmed. 

We  concur:    Seakls,  C.  J.;  Paterson,  J. 

(75  Cal.  373) 

Batchelder  V.  Brickell  et  cU.    (No.  11,185.) 
•    {^uprevne  Cawrt  of  Calif (ymia.    March  28, 1888.) 
Mortgages — ^Decree  of  Foreclosure— Modified  Decree — Effect. 

A  decree  of  foreclosure  was  defective  only  in  providing  for  a  personal  judgment 
against  one  of  the  defendants.  A  modified  decree,  prepared  ana  entered  as  of  the 
date  of  the  original  decree,  as  directed  by  an  order  of  the  supreme  court,  was  in  the 
language  of  the  original  decree  except  that  the  word  ^^defendants''  was  changed  to 
^^defendiint, "  and  the  name  of  the  defendant,  wrongfully  included  in  the  personal 
judgment,  was  omitted  from  the  clause  providing  for  such  judgment.  Held^  that 
the  original  decree,  or  a  sale  made  thereunder,  was  not  vacated  or  set  aside  by  the 
modified  decree,  the  manifest  intention  of  the  court  being  to  correct  the  error,  and 
not  to  constitute  a  new  decree. 

Department  1.  Appeal  from  superior  court,  city  and  county  of  San  Fran- 
cisco; J.  V.  Coffey,  Judge. 

Quint  <fe  Newman  and  Foo^  A  Kellogg,  for  appellant.  E.  J.  <fe  J,  H.  Moore 
and  A,  N.  Drown,  for  respondents. 

Temple,  J.  This  is  an  action  of  ejectment,  and  the  only  question  is 
whether  defendants  succeeded  in  showing  title  under  certain  foreclosure  pro- 
ceedings in  whicli  Brickell,  the  principal  defendant  here,  the  others  being  his 
tenants,  was  plaintiff,  and  this  plaintiff  and  her  husband  were  defendants. 
In  that  case  a  decree  was  duly  entered  and  a  sale  of  the  mortgaged  premises 
had,  at  which  Brickell,  the  plaintiff  in  that  action,  became  "the  purchaser. 
After  the  side  the  case  was  appealed  to  this  court  by  the  defendants  in  that 
suit,  but  no  stay-bond  was  given,  and,  pending  that  appeal,  the  sheriff's  deed 
was  executed  and  Brickell  entered  into  possession  under  it.  The  decision  on 
the  appeal  in  the  foreclosure  case  is  reported  in  62  Cal.  623.  The  conclusion 
of  the  court  is  as  follows:  "It  follows  from  the  above  that  the  court  below 
erred  in  rendering  a  personal  judgment  against  Mrs.  Batchelder  on  the  note 
of  June  1,  1874,  and  the  interest  on  it,  and  the  decree  will  be  modified  in  that 
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regard.  In  other  respects  the  judgment  is  correct,  and  is  affirmed.  Counsel 
for  respondent  will  prepare  a  decree,  modified  in  accordance  with  the  views 
herein  expressed,  and  present  it,  on  notice,  to  the  chief  justice  of  this  court." 
There  was  no  personal  judgment  against  Mrs.  Batchelder,  and,  so  far  as  we 
can  ascertain,  no  such  point  was  made  on  the  appeal.  The  decree,  however, 
contained  the  usual  provision  lor  docketing  judgment  for  any  deficiency,  and 
did  direct  such  judgment  to  be  docketed  against  Mrs.  Batchelder.  Of  course 
it  is  this  provision  which  is  referred  to  as  a  personal  judgment  against  Mrs. 
Batchelder,  and  the  intent  that  the  decree  shall  stand  except  as  to  that  pro- 
vision is  quite  plain.  The  direction  to  respondent's  cjounsel  to  prepare  a  de- 
cree modified  in  accordance  with  the  views  expressed,  meant  simply  to  wiite 
out  the  decree  as  modified,  more  plainly  to  indicate  to  the  court  below  the 
modification  intended.  Under  the  circumstances  it  cannot  be  justly  claimed 
that  it  was  intended  to  vacate  the  decree  or  set  it  aside.  A  contrary  intent 
is  expressly  stated:  "The  decree  will  be  modified  in  that  regard.  In  other 
respects  the  judgment  is  correct,  and  is  affirmed."  It  was  not  directed  that 
the  modified  decree  should  be  submitted  to  the  court  for  approval,  and  appar- 
ently it  was  not.  This  supports  the  idea  that  it  was  not  intended  to  consti- 
tute a  new  decree.  The  chief  justice  approved  the  form  of  the  decree  as 
modifietl,  and  it  was  transmitted  to  the  lower  court  and  there  entered,  and  no 
steps  whatever  were  ever  taken  by  any  one  to  have  the  decree  as  there  entered 
corrected  and  made  to  conform  to  the  judgment  of  this  court,  if,  in  fact,  it 
was  not  in  conformity  with  the  judgment  here.  That  decree,  entered  as 
modified,  after  briefly  reciting  the  conclusion  of  this  court,  states:  "Now, 
therefore,  in  accordance  with  said  judgment  and  order  of  the  supreme  court, 
on  motion  of  E.  J.  &  J.  H.  Moore,  counsel  for  plaintiff,  and  on  due  notice 
thereof  to  counsel  for  defendants,  it  is  ordered  and  adjudged  the  decree  of  the 
former  district  court  of  the  Twenty-Third  judicial  district  of  this  state,  of 
date  November  25,  1878,  be  modified  as  of  that  date  so  to  read  and  stand 
modified  in  the  words  and  figures  following,  which  the  court  bellow  is  ordered 
to  enter  as  of  the  date  of  the  judgment  above  mentioned,  to-wit."  Then  fol- 
lows the  original  decree  in  toUdem  terhU,  except  that  the  word  "defend- 
ants" is  changed  to  "defendant,"  and  the  name  of  Mrs  Batchelder  is  omitted 
from  the  clause  providing  for  docketing  judgment  for  the  deficiency.  We 
think  the  decree  was  not  vacated  or  set  aside  or  the  sale  rendered  void  by  the 
judgment  of  this  court.  The  record  does  not  seem  to  justify  the  point' that 
the  San  Francisco  property  was  sold  for  more  than  the  decree  ordered. 
Judgment  and  order  denying  plaintiff's  motion  for  a  new  trial  affirmed. 

We  concur:    McKinstry,  J.;  Paterson,  J, 


Batchelder  u  Brickbll  et  oL    (No.  9,770.) 
(Supreme  Court  of  California.    March  28, 1888.) 
Department  1.    Appeal  from  superior  court  of  the  city  and  county  of  San  Francisco: 
J.  V.  Coffey,  Judge.    See  Batchelder  v.  Brickell,  ante,  441. 

Per  Curiam.    On  the  authority  of  Batchelder  v.  Brickelh  arUe,  441,  No.  11,185,  this 
day  filed,  the  judgment  is  affirmed. 


(75  CaL  434) 

CUMMINGS  V.  CUMMINGS  et  al.     (No.   11,881.) 

(Supreme  Court  of  California,    March  29,  1888.) 

1.  DivoRCB — Decree  for  Alimony  and  Accounting — Conformity  with  Pleabinos. 

The  plaintiff,  in  an  action  for  divorce  and  an  accounting,  alleged  in  her  complaint 

that  a  conveyance,  purporting  to  be  a  deed,  was  made  with  the  intent  to  defraud 

plaintiff  and  was  without  any  consideration  whatever ;  but  the  court,  upon  the  trial, 

found  that  the  conveyance  was  a  mortgat^e,  based  upon  a  valuable  consideration. 
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Held,  that  a  decree  under  this  complaint  ordering  a  division  of  the  mortgaged 
property  in  payment  of  plaintiff's  claim  for  alimony  is  inconsistent  with  the  case 
made  out  and  should  be  reversed. 

3.  Same—Partition  of  Lands— Mortoaoeb  in  Possession. 

A  decree  in  an  action  for  divorce  cannot  order  a  partition  of  the  common  real  es- 
tate of  the  parties  thereto,  where  a  mortgagee  is  in  the  lawful  possession  of  the 
property  under  a  mortgage  covering  the  whole  of  the  land. 
8.  Same— Nbobssart  Parties. 

In  an  action  for  divorce,  wherein  plaintiff  asked  for  an  accounting,  a  nonsuit  was 
granted  to  one  of  the  defendants,  whom  the  decree  showed  held  a  mortgage  on  the 
property  of  the  defendant  husband,  and  was  a  necessary  party  to  {he  accountinc^. 
Meld  that,  although  the  decree  might  be  valid  as  to  the  other  defendant,  yet  it 
should  be  reversed,  and  the  discharged  defendant  made  a  party  to  the  suit,  in  order 
to  settle  the  rights  of  third  persons. 

4.  Same— -Ai»pointment  of  Receiver. 

A  mortgagee,  in  the  lawful  possession  of  mortgaged  lands,  and  authorized  to  re* 
ceive  the  rents  and  profits  of  the  same  to  apply  on  his  mortgi^e,  cannot,  in  the 
absence  of  evidence  showing  he  has  committed  waste  or  abused  his  position,  be 
succeeded  by  a  receiver,  who  is  given  the  power  to  subordinate  the  claims  of  the 
mortgagee  to  claims  of  the  divorced  wife  of  the  mortgagor,  for  alimony,  etc. 

In  bank.    Appeal  from  superior  court,  Santa  Grnz  county ;  McCann,  Judge. 

Action  for  divorce  and  an  accounting  by  Mary  K.  Cuoitnings  against  Will- 
iam N.  Gnmmings,  Morgan  L.  Ketcbum,  James  L.  Simpson,  and  the  Bank 
of  Wataonvjile.  Judgment  for  plaintiff,  and  defendant  Morgan  L.  Ketchum 
appeals. 

A.  P,  Kittredge,  for  appellant.    Qoldahy  dh  JettiCf  for  respondent. 

MoKnrsTRT,  J.  The  appeal  is  by  the  defendant  Morgan  L.  Ketchum  from 
portions  of  the  judgment,  and  no  point  is  made  by  respondent  that  the  judg- 
ment of  the  superior  court  is  not  final  and  appealable.  It  is  not  necessary  to 
decide  whether  the  court  below  did  or  did  not  err  in  overruling  the  demurrer 
to  the  complaint  of  the  defenants  Ketchum  and  the  Bank  of  Watsonville.  If 
it  be  conceded  the  demurrer  was  properly  overruled,  the  portions  of  the 
judgment  appealed  from  must  still  be  reversed.  And  even  if,  upon  the  com- 
plaint, a  judgment  decreeing  an  accounting  and  for  a  redemption  from  the 
mortgages  of  the  defendants  Ketchum  and  the  bank  would,  under  any  cir- 
cumstances, have  been  justified,  the  portions  of  the  judgment  from  which  an 
appeal  has  been  taken  must  be  reversed.  The  superior  court  decreed  a  disso- 
lution of  the  marriage  between  plaintiff  and  the  defendant  William  N.  Cum- 
min gs;  that  plaintiff  was  entitled  to  the  custody  of  the  infant  daughter,  sole 
issue  of  the  marriage;  and  that  defendant  Cummings  pay  to  the  plaintiff  $50 
a  month  as  alimony,  and  a  sum  as  suit  money.  And  further  decreed  that  the 
property  described  in  the  complaint  was  at  the  commencement  of  the  suit 
charged  with  the  mortgage  in  the  judgment  afterwards  referred  to;  that  the 
said  property  or  tract  of  land  be  divided  equally,  share  and  share  alike,  etc., 
between  the  plaintiff  and  the  defendant  Cummings,  and,  in  case  they  cannot 
agree  upon  a  partition,  Bart  Burke,  Esq.,  be  appointed  a  commissioner  to 
make  and  report  such  a  partition,  etc.;  that  the  share  set  apart  to  the  defend- 
ant Cummings  be  charged  with  the  payment  of  costs,  alimony,  and  counsel 
fees  awarded  to  the  plaintiff,  and  the  same  be  a  lien  thereon;  that  the  instru- 
ment of  the  18th  of  May,  1876,  pu importing  to  be  a  deed  from  defendant  Cum'- 
mings  to  defendant  Ketchum  is,  and  was  intended  to  be,  a  mortgage  to  secure 
the  payment  of  $1,500  and  interest,  and  not  a  deed  conveying  the  land,  other- 
wise than  as  security,  and  that  the  instrument  was  and  is  a  valid  and  binding 
mortgage,  free  from  fraud ;  that  the  property  is  subject  to  and  bound  for  the  pay- 
ment for  the  unpaid  portion  of  the  mortgages  of  the  Bank  of  Watsonville  and 
Ketchum ;  that  Ketchum  is  entited  to  a  lien  on  the  land  for  the  sum  of  SI, 500 
and  interest  thereon  from  10th  day  of  June,  1874,  to  the  10th  day  of  Feb- 
ruary, 1876,  at  the  rate  of  IJ  per  cent,  per  month,  and  with  legal  interest 
thereqn  from  the  last  dat^  to  the  entry  of  decree,  **less  whatever  sums  of 
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money  he  may  have  received  as  rent  or  otherwise  from  the  premises  held  by 
him  under  the  said  instrument,  herein  declared  to  be  a  mortgage,  over  and 
above  what  he  has  expended  thereon  for  taxes,  repairs,  and  in  payment  of  the 
principal  or  interest  on  the  Bank  of  Watsonville  mortgage;"  that,  for  the 
purpose  of  ascertaining,  etc.,  Bart  Burke  is  appointed  a  referee  to  ascertain 
and  report  the  amount  of  reductions,  if  any,  to  be  made,  "and  to  make  and 
state  said  account  between  said  Ketchum  and  his  said  receipts  from  said 
property,"  etc.;  that,  as  between  said  plaintiff  and  defendants  Cummings  and 
Ketchum,  and  those  claiming  under  them,  the  part  or  half  of  the  premises 
awarded  to  plaintiff  be  chargeable  with  the  payment  of  "one-half  of  the 
Ketchum  and  Bank  of  Watsonville  mortgages;"  that  Bai-t  Burke,  Esq.,  be 
appointed  a  receiver  to  receive  the  rents,  profits,  and  issues  of  the  land,  until 
further  order,  to  be  paid  out  by  him  under  direction  of  the  court — First,  for 
taxes;  second^  for  repairs;  third,  for  the  support  of  plaintiff  and  her  child; 
fourth,  for  costs  and  counsel  fees;  fifth,  for  interest  due  and  accruing  on  the 
Bank  of  Watsonville  mortgage.  The  judgment  recites  that  the  plaintiff,  hav- 
ing introduced  her  evidence  in  chief,  a  nonsuit  was  granted  as  to  the  defendant 
the  Bank  of  Watsonville.  The  dismissal,  or  nonsuit,  in  favor  of  the  bank,  of 
itself,  might,  perhaps,  only  show  that  the  bank  had  no  interest  in  or  lien  upon 
the  property.  But  the  final  judgment  declares  that  the  property  described  is 
subject  to  and  bound  by  the  unpaid  portion  of  the  mortgage  of  the  Bank  of  Wat- 
sonville, and  that  the  defendant  Ketchum  is  entitled  to  a  lien  for  the  amount 
of  his  mortgage,  less  what  he  may  have  received  as  rents,  etc.,  over  and  above 
what  he  has  expended  for  taxes,  repairs,  and  in  the  payment  of  principal  or 
interest  "on the  Bank  of  Watsonville  mortgage."  Further,  that  the  referee 
ascertain  what  Ketchum  has  paid  for  principal  or  interest  of  the  bank  mort- 
gage. And  the  receiver  is  directed  to  pay  out  the  rents  by  him  received,  the 
alimony,  and  the  costs  and  counsel  fees  awarded,  before  paying  interest  on 
the  mortgage  of  the  bank. 

It  is  apparent  that  the  bank  is  a  necessary  party  to  the  accounting.  Its 
mortgage  is  recognized  as  valid  in  the  judgment,  and  no  decree  could  properly 
be  entered  determining  what  sums  had  been  paid  to  it  by  the  defendant 
Ketchum,  or  giving  priority  to  the  alimony  or  suit  money,  in  the  absence  of 
the  bank.  The  mortgage  of  the  bank  would  seem  to  be  a  mortgage  executed 
by  defendant  ketchum;  and,  in  view  of  the  nonsuit  and  the  recognition  of 
the  mortgage  in  the  decree,  it  cannot  be  presumed  that  it  was  taken  with  no- 
tice that  the  instrument  from  the  defendant  Cummings  to  Ketchum  was  other 
than  it  purports  to  be, — a  deed  absolute.  Even,  therefore,  if  the  decree,  as 
between  the  plaintiff  and  appellant  Ketchum  could  have  been  upheld  if  the 
bank  had  not  been  a  party  defendant,  it  should  be  reversed  with  directions  to 
the  court  below  to  cause  the  bank  to  be  brought  in  and  reinstated  as  a  defend- 
ant, as  being  a  necessary  party  without  whose  presence  the  rights  of  the  other 
parties  could  not  be  finally  determined.  The  portion  of  the  decree  which  pro- 
vides for  a  commissioner  to  make  partition  of  the  land  described  would,  in 
any  event,  be  reversed.  In  an  action  for  divorce  the  court  may,  in  certain 
instances,  "divide"  the  common  real  estate.  Civil  Code,  §  146.  But  this  does 
not  authorize  an  actual  partition  of  the  land  in  every  instance.  Here  the  land 
was  in  the  rightful  possession  of  Ketchum,  who  had  a  valid  lien  extending  io 
every  portion  of  it,  and  there  should  have  been  no  decree  for  a  partition  until 
the  lien  was  satisfied  or  redeemed.  Aside  from  the  fact  that  such  entry  and 
partition  would  be  an  unlawful  interference  with  the  occupation  of  a  mort- 
gagee in  the  rightful  possession,  the  rights  of  the  respective  spouses  in  the 
property  may  depend  upon  and  be  affected  by  the  fact  that  the  one  or  the  other 
shall  redeem  the  mortgages.  Nor,  in  any  view  of  the  case,  could  that  part  of 
the  decree  which  provides  that  the  one-half  of  the  property  awarded  to  the 
plaintiff  shall  be  chargeable  with  the  payment  of  only  one-half  of  the  Ketchum 
mortgage,  be  permitted  to  stand.    The  defendant  Ketchum  having  a  valid 
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mortgage  upon  all  the  land,  the  court  was  not  justified  in  attempting  \o  limit 
or  change  the  liability  created  by  it,  or  in  altering  in  any  way  his  riglits  or 
the  obligations  of  the  community  under  his  contract.  And  so  of  that  part  of 
the  decree  relating  to  a  receiver.  Ketchum,  a  mortgagee  in  good  faith,  and 
in  possession,  was  authorized  to  remain  in  possession  with  the  equitable  right 
of  protecting  his  security  by  paying  the  taxes  and  keeping  the  property  in  re- 
pair,  and  of  applying  the  excess  of  the  rents  and  profits  to  the  payment,  first, 
of  the  interest,  and  then  of  the  principal  of  his  mortgage.  Yet,  without  any 
averment  or  finding  that  he  had  committed  waste  or  abused  his  position,  the 
court  appointed  a  receiver  to  collect  and  receive  the  rents  and  profits,  and  to 
pay  them  out,  giving  priority  to  alimony  and  counsel  fees  over  the  claim  of 
the  mortgagee.  But  the  portions  of  the  decree  above  specified  must  be  re- 
veraed  for  another  reason:  They  are  not  based  upon  any  pleading  in  the 
cause.  The  complaint,  filed  April  28,  1883,  avera  that  the  defendants  Cum- 
mings  and  Ketchum  combined  and  confederated  together  for  the  purpose  and 
with  the  intent  of  cheating  and  defrauding  the  plaintiff  out  of  her  rights  and 
interests  in  a  certain  described  tract  of  land, — part  of  the  community  property 
of  hei-self  and  defendant  Gummii^s;  and  that,  to  carry  out  such  fraudulent 
design,  on  the  18th  of  May,  1876,  the  defendant  Cummings  executed  and  de- 
livered to  the  defendant  Ketchum,  and  the  latter  received,  an  instrument  pur- 
porting to  be  a  deed  of  conveyance  of  the  property  described,  the  considera- 
tion therein  recited  being  $8,000;  that,  in  trutii  and  in  fact,  no  consideration 
whatever  was  paid  therefor,  the  sole  purpose  of  the  parties  to  the  instrument 
being  to  clieat  and  defraud  the  plaintiff  as  aforesaid,  and  to  cover  up  and  con- 
ceal the  title  of  the  community  in  said  land.  The  answer  of  the  defendant, 
Ketchum,  denies  the  allegations  of  the  complaint.  The  court  found  that,  in 
the  execution  and  acceptance  of  the  deed  of  the  18th  of  May,  1876,  there  was 
no  design  or  plan  on  the  part  of  William  N.  Cummings  and  Morgan  L. 
Ketchum,  or  either  of  them,  to  impair  or  defeat  or  affect  in  any  way  the  rights 
of  the  plaintiff.  But  the  court  also  found  that  the  deed,  although  absolute  in 
form,  was  executed  by  said  Cummings  and  received  by  said  Ketchum  as  se- 
curity for  a  debt  of  $1,500,  which  siim.  and  the  interest  thereon,  remains  un- 
paid; and,  as  conclusion  of  law,  that  there  was  no  fraud  in  the  deed  from 
Cummings  to  Ketchum,  but  that  the  same  was  a  mortgage  and  a  valid  lien 
for  $1,500,  and  interest.  The  complaint  herein  is  not  framed  as  a  bill  to  re- 
deem the  Ketchum  and  Bank  of  Watsonville  mortgages,  or  either  of  them, 
and  it  contains  no  averments  on  which  can  be  founded  a  decree  for  redemp- 
tion. Nor  are  there  allegations  that  defendant  Ketchum  is  a  mortgagee  in 
possession  on  which  could  be  based  a  decree  that  he  account  for  the  rents  and 
profits.  This,  independent  of  the  mere  fact  that  the  plaintiff  does  not  offer  to 
redeem.  No  supplemental  complaint  was  filed  or  offered  containing  allega- 
tions such  as  would  justify  the  decree  entered  as  against  the  defendant 
Ketchum.  On  the  contrary,  the  complaint  expressly  denies  that  Ketchum 
has  any  interest  in  the  premises,  averring  that  the  deed  purporting  to  convey 
the  legal  title  was  void,  made  in  fraud  of  the  plaintiff's  rights,  and  without 
consideration.  Where  a  defendant  has  answered,  the  court  may  grant  the 
plaintiff  "any  relief  consistent  with  the  case  made  by  the  complaint,  and  em- 
braced within  the  issue. "  Code  Civil  Proc.  §  530.  Here  the  relief  which  the 
court  below  attempted  to  grant  the  plaintiff,  as  against  the  appellant,  was 
neither  consistent  with  the  case  made  by  the  complaint  nor  embraced  within 
the  issues  made  by  the  answer.  In  Gregory  v.  Nelson,  41  Cal.  278,  it  was 
held  that  if  a  judgment  in  equity  decrees  the  existence  of  facts  not  within 
any  issues  made  or  tendered  by  the  pleadings,  and  then  pronounces  the  judg- 
ment of  the  court  upon  such  facts,  such  part  of  the  judgment  "is  superfluous 
and  nugatory."  In  Burnett  v.  Steams,  33  Oal.  474,  the  supreme  court  said: 
"The  province  of  the  court  with  respect  to  facts  is  to  deteimine,  but  not  to 
raise  the  issue.*'    A  judgment  for  the  plaintiff  must  be  limited  by  the  facts 
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stated  in  the  complaint.  Where  the  defendant  has  answered,  the  court  may, 
under  the  general  prayer,  grant  any  relief  consistent  with  the  complaint,  with 
the  facts  alleged  in  thecomplaint;  but,  under  the  general  prayer,  no  relief  can 
be  granted  in  equity  beyond  that  which  is  authorized  by  the  facts  stated  in 
the  pleadings.  Carpentier  v.  BrenTiam,  50  Cal.  549.  The  court  below  would 
have  been  justified  in  decreeing  that  the  property  specifically  described  was, 
as  between  the  plaintiff  and  defendant  Cummings,  at  the  commencement  of 
the  action,  community  property  of  the  spouses,  to  the  extent  of  any  estate 
therein  which  had  not  been  conveyed  or  transferred  by  the  defendant  Cum- 
mings. The  cause  is  remanded,  and  the  court  below  is  directed  to  modify  as 
above  indicated  the  part  of  the  judgment  which  decrees  the  property  described 
as  community  property,  or  by  otherwise  expressly  saving  and  preserving  the 
estates  in  the  premises,  if  any  they  have,  of  the  defendants  other  than  defend- 
ant Cummings,  and  all  or  any  rights  the  said  defendants,  or  either  of  them, 
other  than  Cummings,  may  have  in  or  upon  said  premises  by  way  of  mort- 
gage, lien,  or  incumbrance.  The  other  portions  of  the  decree  appealed  from 
are  reversed,  and  the  court  below  is  directed  to  enter  instead  thereof  a  judg- 
ment in  favor  of  the  appellant. 

We  concur:    Searls,  C.  J.;  Temple,  J.;  Sharpstein,  J.;  Paterson,  J. 

McFarland,  J.  I  concur  in  the  judgment;  although  I  have  great  doubt 
about  plaintiff's  right  to  make  Ketchum  and  the  bank  defendants  at  all.  The 
only  proper  parties  to  a  divorce  suit  are,  generally,  the  husband  and  wife.  If, 
when  such  a  suit  has  been  commenced,  or  is  about  to  be  commenced,  one  of 
the  parties,  having  such  suit  in  view,  colludes  with  a  third  party,  with  intent 
to  cover  up  community  property,  such  third  party  may.  perhaps,  be  made  a 
defendant  for  the  purpose  of  keeping  the  property  in  statu  qtio  until  after  the 
determination  of  the  action.  But  I  am  not  clear  that  in  this  case  either  of  the 
other  defendants  was  properly  joined  with  the  liusband. 


<76  Cal.   496) 

MoGK  t?.  Peterson.    (No.  12,381.) 
iSupreme  Court  of  Cal1J(ymia,    March  31, 1888.) 

1.  iNSOLVBNCT— ASSIONMBNT— PbOPBBTT  ExEKPT  FROM  EXECUTION. 

In  an  action  by  the  assiniee  of  an  Insolvent  to  recover  the  value  of  property 
claimed  to  have  been  transferred  to  defendant  in  fraud  of  creditors,  the  findings 
stated  that  a  certain  part  of  the  property  was  exempt  from  execution.  The  judg- 
ment gave  plaintiff  none  of  such  part.  After  more  than  60  days,  plaintiff  appealed 
from  the  judgment.  Held,  that  under  Code  Clyll  Proc.  CaL  i  989,  sub.  1.  providing 
that  a  decision  or  verdict  can  only  be  reviewed  as  to  facts,  on  appeals  from  judg- 
ments, when  such  appeal  is  taken  within  60  days,  the  findings  must  be  taken  as 
true;  and  under  Insolvent  Act  Cal.  1880,  %i  17,  21,  prohibiting  assignees  of  insolv- 
ents from  taking  property  exempt  from  execution,  the  judgment  is  correct. 

2.  SjLME — Sufficiency  of  Petition — Collateral  Attack. 

An  objection  that  a  x>etition  in  insolvency  proceedings  did  not  suf^ciently  state 
the  necessary  facts  cannot  be  raised  by  the  defendant  in  a  subsequent  suit,  brought 
by  the  assignee  of  the  insolvent,  to  recover  certain  property  for  the  benefit  of  ci^- 
iters. 

8.  Same— Bond  of  Assignee. 

The  defendant  in  an  action  by  an  assignee  of  an  insolvent  estate  to  recover  certain 
property  for  the  benefit  of  creditors,  cannot  raise  the  question  as  to  whether  the 
assignee's  bond  was  filed  properly  within  the  time  allowed  by  statute,  the  creditors 
and  debtor  having  acquiesced  in  such  bond. 

4.  Same— Assignment  by  Clerk  of  Court. 

Insolvent  Act  CaL  1880,  §17,  provides  that  "the  clerk  of  court  shaU  ♦•♦  as- 
sign and  convey  to  the  assignee  all  the  estate,  real  and  personal,  of  the  debtor. " 
The  clerk  in  an  assignment,  after  styling  himself  "party  of  the  first  part,  "proceeded 
to  convey  "all  the  property,  etc.,  of  the  said  party  of  the  first  part. "  Tne  instru- 
ment is  entitled,  ^ In  the  matter  of  A.  B.,  an  insolvent  debtor. "  It  recites  the 
steps  in  the  insolvency  proceedings,  and  that  the  instrument  is  made  by  the  as- 
signor as  clerk  of  the  court;  also  that  it  is  in  obedience  to  the  insolvent  act.    Held» 
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that  it  is  evident,  from  the  recitals  in  the  instrument,  that  it  was  intended  to  con- 
vey the  insolvent's  property,  and  that  the  words  "part  •  of  the  first  part"  may  be 
held  to  mean  the  clerk  acting  under  the  statute  as  assignor  of  the  insolvent's  estate. 

Commissioners'  decision.  Department  1.  Appeal  from  superior  court, 
Colusa  county:  E.  A.  Bridgford,  Judge. 

Action  by  John  C.  Mogk,  as  assignee  of  William  J.  Coombs,  an  insolvent 
debtor,  against  Peter  Peterson,  to  recover  certain  property  for  the  benefit  of 
creditors. 

H,  M,  Albery,  for  plaintiff.    Richard  Bayne,  for  defendant. 

Hatne,  C.  Action  by  the  assignee  of  an  insolvent  to  recover  the  value  of 
certain  property  which  is  claimed  to  have  been  transferred  to  the  defendant 
in  fraud  of  the  rights  of  the  creditors.  The  court  below  gave  judgment  for  a 
portion  only  of  the  amount  claimed,  and  each  side  appeals. 

Upon  the  appeal  of  the  plaintiff  the  question  is  whether  the  court  was  right 
in  holding  that  part  of  the  property  transferred  was  exempt  from  execution, 
and  therefore  not  a  part  of  the  property  to  which  plaintiff  was  entitled  as  as- 
signee. The  findings  state  that  all  this  portion  of  the  property  consisted  of 
"farming  Implements,"  and  that,  "at  the  time  of  the  transfer  of  said  prop- 
erty, said  Coombs  was  by  occupation  a  farmer,  and  used  all  of  said  last  de- 
scribed articles  in  his  business  of  farming;"  and  that  each  article  thereof 
"  was,  at  the  time  the  same  was  sold  and  transferred  by  said  Coombs  to  said 
defendant,  exempt  from  forced  sale  and  execution."  The  appeal  was  from 
the  judgment  alone,  and  was  not  taken  within  60  days  from  its  rendition; 
hence  the  findings  must  be  taken  as  conclusive.  Code  Civil  Proc.  §  939,  sub. 
1.  Taking  the  above  finding  to  be  true,  it  is  manifest  that  this  part  of  the 
judgment  was  correct.  Por  the  statute  provides  that  "s..ch  assignment  shall 
operate  to  vest  in  the  assignee  hH  the  estate  of  the  insolvent  debtor  not  ex- 
empt by  law  from  execution,"  (section  17;)  and  that  the  assignee  shall  have 
power  to  take  possession  of  "all  the  estate  of  such  debtor  except  property  ex- 
empt by  law  from  execution,"  (section  21,  sub.  2.)  The  clerk  had  no  author- 
ity to  transfer  exempt  property  to  the  plaintiff,  and  therefore  tlie  plaintiff 
can  claim  nothing  by  virtue  of  the  transfer. 

Upon  the  appeal  of  the  defendant  several  points  are  made: 

1.  It  is  said  that  the  petition  in  insolvency  does  not  show  the  facts  neces- 
sary to  confer  jurisdiction  upon  the  court  in  which  the  insolvency  proceeding 
was  commenced.  The  particular  matters  in  which  the  petition  is  claimed  to 
be  insufficient  are,  in  the  first  place,  that  it  merely  alleges  that  the  insolvent 
W51S  "indebted"  to  the  petitioners,  etc.,  without  stating  the  facts  out  of  which 
such  indebtedness  arose,  and  that  hence  it  is  within  the  rule  laid  down  in  Re 
Russell f  70  Cal.  132,  11  Pac.  Kep.  622;  and,  in  the  second  place,  that  it  does 
not  show  that  the  debtor  was  insolvent  within  the  meaning  of  the  act,  be- 
cause it  merely  alleges  that  he  "was  on  the  29th  day  of  September,  1884,  in- 
solvent, and  has  suffered  his  property  to  remain  under  attachment  or  legal 
process  for  more  than  four  days,  and  attempted  to  conceal  some  of  his  prop- 
erty to  avoid  its  being  attached,"  without  showing  that  he  was  insolvent  at 
the  time  he  suffered  his  property  to  remain  attached;  and,  further,  that  the 
allegation  as  to  concealment  was  not  that  he  did  conceal,  etc.,  but  that  he  at- 
tempted to  conceal.  Probably  these  matters  would  have  been  ground  for  a 
demurrer  by  the  insolvent  to  the  petition.  As  to  that  we  express  no  opinion. 
But  they  certainly  cannot  be  raised  by  a  third  party  in  a  collateral  proceeding. 
Even  if  the  position  that  the  superior  court  acts  in  such  proceedings  as  a  court 
of  inferior  and  limited  jurisdiction  be  assumed  to  be  true  of  the  present  stat- 
utes, nevertheless  it  does  not  follow  that  the  objections  to  the  petition  must 
prevail.  The  objections  are,  in  effect,  not  that  there  is  a  total  absence  of  es- 
sential facts,  but  only  that  the  facts  are  not  sufficiently  stated.  That  is  not 
an  objection  which  a  third  party  can  raise  in  a  collateral  action.    This  conclu- 
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sion  is  strengthened  by  the  pro  vision  of  the  act  to  the  effect  that,  "In  suits 
prosecuted  by  the  assignee,  a  certified  copy  of  the  assignment  made  to  him 
shall  be  conclusive  evidence  of  his  authority  to  sue."     Section  18. 

2.  It  is  said  that  no  bond  was  filed  by  the  assignee  within  the  time  allowed 
by  the  act.  It  appears  that  the  bond  filed  on  December  17,  1884,  which  was 
within  the  time  specified,  was  defective,  and  that  thereupon  the  court  made 
an  order  allowing  a  new  bond  to  be  filed  "as  of  date  December  17,  1884," 
and  that  thereupon  a  proper  bond  was  filed.  We  are  inclined  to  think  this 
was  sufljcient  for  all  purposes.  But,  however  this  may  be,  the  defendant 
cannot  raise  the  question.  As  was  said  in  Luhrs  v.  K^Uy,  67  Cal.  291,  7  Pac. 
Kep.  696,  "the  creditors  and  debtor  were  alone  interested  in  the  amount  and 
suflSciency  of  the  bond,  and  they  acquiesced  in  the  bond  given." 

3.  It  is  contended  that  the  assignment  was  insufiicient  to  pass  the  title  to 
the  assignee.  This  point  is  based  upon  the  careless  language  of  the  assign- 
ment. The  act  requires  that  when  the  assignee  is  appointed  and  qualified, 
"the* clerk  of  the  court  shall  by  an  instrument  under  his  hand  and  seal  of  the 
court,  assign  and  convey  to  the  assignee  all  the  estate,  real  and  personal,  of 
the  debtor,  with  all  his  deeds,  books,  and  papers  relating  thereto,"  etc.  Sec- 
tion 17.  In  complying  with  this  provision  the  clerk  executed  an  instrument 
in  which  he  styled  himself  "the  party  of  the  first  part,"  and,  after  reciting 
the  insolvency  proceedings,  proceeds  to  "grant,  assign,  transfer,  and  set  over 
unto  the  said  party  of  the  second  part  *  *  *  all  the  *  *  *  property, 
estate,  and  effects  of  the  said  party  of  the  first  part."  And  it  is- argued  that 
this  is  an  assignment  of  the  property  of  the  clerk  of  the  court,  and  not  of  the 
insolvent.  It  is  apparent  from  the  recitals,  however,  that  the  intention  was 
to  transfer  the  property  of  the  insolvent.  And,  if  a  suit  had  been  brought  to 
reform  the  instrument,  it  would  not  have  been  necessary  to  introduce  any 
evidence  to  show  that  such  was  the  intention.  And,  this  being  the  case,  we 
think  it  is  not  straining  the  language  too  much  to  hold  that  the  assignment 
is  an  assignment  of  the  insolvent's  property.  The  paper  is  a  paper  in  the  pro- 
ceeding. It  is  entitled:  "/n  the  Matter  of  Wm.  J,  Coombs,  an  i7i8olvent 
debtor;^*  and  recites  the  various  steps  in  the  insolvency  proceedings,  refen'ing 
to  the  act  by  its  title,  and  further  recites  that  the  assignment  is  made  by  the 
assignor  as  clerk  of  the  court,  and  "in  consideration  of  the  premises,  and  of 
the  benefits  of  said  act,  and  in  pursuance  of  and  in  obedience  to  the  above  re- 
cited order  and  the  said  act,"  and  "for  the  uses  and  purposes  in  the  said  act 
declared."  In  view  of  these  recitals  we  think  the  words  "party  of  the  first 
part,"  in  the  beginning  of  the  paper,  may  be  construed  to  mean,  "William 
II.  Miles,  clerk  of  the  superior  court,  acting  under  the  statute  as  assignor  of 
the  estate  of  the  insolvent;"  and  that  the  subsequent  words  referring  to  the 
property  of  the  party  of  the  first  part,  may  be  taken  to  mean  the  property 
which,  by  virtue  of  the  authority  conferred  upon  him  by  the  statute,  he  was 
authorized  to  transfer. 

4.  Finally,  it  is  urged  that  the  evidence  is  insufiicient  to  show  fraud.  The 
court  finds  that,  at  the  time  of  the  transfer,  the  said  Coombs  was  insolvent, 
and  unable  to  pay  his  debts;  and  that  such  transfer  "was  made  with  the  in- 
tent and  purpose  on  the  part  of  said  Coombs  to  hinder,  delay,  and  defraud 
the  general  creditors  of  the  said  Coombs;"  and  that  the  defendant  "had  rea- 
sonable cause  to  believe  that  said  Coombs  was  at  said  time  insolvent,  and  that 
said  assignment,  transfer,  and  conveyance  was  so  made  by  said  Coombs  with 
a  view  to  prevent  the  last  described  property  from  being  distributed  ratably 
among  his  creditors,  and  to  defeat  the  object  of,  and  to  hinder,  impede,  and 
delay  the  operation  of,  and  to  evade  the  provisions  of,  the  insolvent  act  of 
1880."  We  think  this  a  suflQcient  finding  to  avoid  the  transfer.  Insolvent 
Act,  g  55.  The  counsel,  however,  says  that  the  finding  is  not  supported  by 
the  evidence,  and  that  "appellant's  testimony  shows  positively  that  he  did  not 
have  such  knowledge  or  notice."    But,  as  remarked  by  Judge  Baldwin  in 


Digitized  by 


Google 


Cal.]  SCHWARTZ  V.  WILSON.  449 

Blankman  r.Vall^'o,  15  Cal.  64^,  "we  do  not  understand  that  the  credulity 
of  a  court  must  necessarily  correspond  with  the  vigor  and  positiveness  with 
which  a  witness  swears."  And  this  is  peculiarly  true  of  questions  of  mere 
knowledge  or  intent.  In  the  present  case  it  is  noc  much  disputed  that  the  in- 
tention of  the  assignor  was  in  fraud  of  the  act.  The  main  contention  seems 
to  be  that  the  defendant  was  not  aware  of  such  intention.  But,  if  such  was 
the  assignor's  intention,  it  is  exceedingly  improbable  that  he  would  have  con- 
cealed it  from  the  assignee.  And  the  haste  with  which  the  transaction  was 
concluded  tends  to  cast  a  shade  over  it.  Besides,  the  defendant  admits  that 
he  knew  Coombs  was  in  want  of  money;  and  there  was  evidence  that  defend- 
ant had  made  declarations  to  the  effect  that  some  other  persons  had  "got  the 
best  of  him  on  the  thrashing  bill  last  year,  and  he  didn't  propose  they  would 
this  year;  that  he  had  taken  wheat  enough."  Upon  the  whole  evidence  we 
cannot  say  that  the  court  below  was  not  justified  in  its  conclusions  as  to  the 
facts. 

The  other  matters  do  not  require  special  notice. 

We  therefore  advise  tliat  the  judgment  and  oi-der  appealed  from  be  affirmed 
in  all  respects. 

We  concur:   Beloiter,  0.  C;  Foote,  €• 

Pbr  Curiam.  For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment and  order  appealed  from  are  affirmed. 


(76  Cal,   502) 

Schwartz  et  ah  v.  Wilson,  Auditor.    (No.  11,399.) 
(Supreme  Cawri  of  CaUfomia.    March  81, 1888.) 
Counties— Liabilities  and  Indebtedness— Excess  Over  Amount  Allowed  by  Law. 
Under  Const.  Cal.  art.  11,  §  18.  which  provides  that  no  county  shall  incur  indebt- 
edness exceeding  for  any  ^ear  tne  income  provided  for  such  year,  without  a  special 
election,  etc. ;  and  the  Calif  omia  county  government  act,  §  36,  wtiich  provides  that 
the  board  of  supervisors  shall  not  allow,  nor  the  auditor  or  treasurer  pay,  any  such 
indebtedness,— a  petition  for  a  writ  of  mandate  to  enforce  the  pa3naient  of  a  claim 
for  8ui)plies  furnished  said  county,  which  had  been  ordered  paid  by  the  board  of 
supervisors,  is  deficient  if  it  fails  to  show  that  the  debt  was  ordered  paid  out  of 
funds  provided  for  such  purpose  for  the  fiscal  year  in  which  the  supplies  were  fur- 
nished and  the  claim  filed. 

In  bank.  Appeal  from  superior  court,  San  Luis  Obispo  county;  D.  S. 
Geegory,  Judge. 

/.  M.  Wilcoxan  and  R,  B.  Treat,  for  appellants.  Graves,  Turner  &  Graves, 
for  respondent. 

Searls,  C.  J.  This  is  an  application  for  a  writ  of  mandate  to  compel  the 
respondent,  Wilson,  as  auditor  of  the  county  of  San  Luis  Obispo,  to  draw  his 
warrant  on  the  county  treasurer  in  favor  of  Schwartz  &  Beebee  for  j$195.30. 
A  demurrer  was  sustained  to  the  petition  in  the  superior  court,  and,  appel- 
lants electing  to  stand  upon  such  petition  without  amending,  judgment  dis- 
missing the  application  was  entered,  from  which  judgment  this  appeal  is 
taken.  It  appears  from  the  verified  petition  filed  on  application  for  the  writ 
that  Schwartz  &  Beebee,  as  copartners,  on  the  20th  of  March,  1884,  sold  and 
delivered  goods,  wares,  and  merchandise  to  the  value  of  $195.30  to  the  county 
of  San  Luis  Obispo.  That  on  April  20, 1884,  the  demand  therefor,  duly  item- 
ized and  verified,  was  filed  with  the  clerk  of  the  board  of  supervisors  of  said 
county.  That  on  the  7th  day  of  January,  1885,  the  demand  was  by  the  board 
of  supervisors  allowed  for  the  full  amount  thereof,  and  ordered  paid  "out  of 
the  funds  of  road-district  No.  1."  At  the  date  of  the  sale  and  delivery  of  the 
goods,  there  was  money  unappropriated,  and  in  excess  of  all  outstanding  in- 
debtedness of  said  road-district  No.  1,  in  the  county  treasury  to  the  credit  of 
v.l7p.no.5— 29 
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said  road-district;  and  this  claim,  together  With  the  other  liabilities  before 
that  time  accrued,  were  not  in  excess  of  the  revenue  actually  provided  for  the 
year  1884  for  said  road-district.  The  goods  were  sold  and  delivered  to  and  for 
road-district  No.  1.  On  or  about  August  19,  1884,  road-district  No.  1  was 
changed  to  road-district  No.  7,  which  latter  district  succeeded  to  all  the  rights, 
funds,  and  liabilities  of  No.  1.  On  the  14th  day  of  July,  1885»  the  claim  of 
petitioner  being  unpaid,  the  board  of  supervisors  entered  the  following  order: 
"It  appearing  to  this  board  that  there  is  a  surplus  of  money  in  road  fund  of 
road-district  No.  7  for  the  tiscal  year  ending  June  30,  1885,  and  there  is  no 
outstanding  claims  against  road-district  No.  7  for  fiscal  year  ending  June  30, 
1886,  and  that  $804.75  is  remaining  in  said  fund:  Now,  under  the  power  in- 
vested in  us  under  subdivision  20,  section  25,  of  'An  act  to  establish  a  uni- 
form system  of  county  and  township  government,'  approved  March  14,  1883, 
we  hereby  order  that  $334.85  belonging  to  and  in  said  road-fund  district  No. 
7  for  fiscal  year  ending  June  30,  1885,  be,  and  the  same  is,  transferred  to 
the  general  road  funH,  and  to  pay  the  claims  No.  60,  Fhelix  Dolan,  for  $26.50; 
No.  64.  Patrick  Murphy,  for  $7;  No.  71,  Albert  Smith,  $29;  No.  73,  Schwartz 
&  Beebee.  $195;  No.  583,  T.  J.  Williams,  $77.35.  And  the  county  auditor 
and  county  treasurer  of  San  Luis  Obispo  will  make  the  proper  entries  in  their 
books,  and  otherwise  comply  with  this  order.  By  the  board  of  supervisors  of 
San  Luis  Obispo  county,  Cal."  That  on  the  day  last  aforesaid  the  said  board 
of  supervisoi-s.  by  an  order  duly  made  and  given,  made  and  passed  their  order 
in  the  words  and  figures  following,  to-wit:  "Whereas,  this  board  did  on  the 
7th  of  January,  1885,  examine,  allow,  and  order  paid  fiom  the  district  No.  1 
fund  (road  fund)  the  following  claims,  to-wit:  No.  60,  claim  of  Phelix  Dolan 
for  $26.50;  No.  64.  claim  of  Patrick  Murphy,  $7;  No.  71,  claim  of  Albert 
Smith,  $29;  No.  73,  claim  of  Schwartz  &  l}eebe(s  $195;  No.  583.  claim  of  T. 
J.  Williams,  $77;  and  whereas,  it  appears  that  at  the  time  of  said  allowance 
of  said  claims  that  there  were  no  funds  belonging  to  or  in  district  No.  l(road) 
fund;  but  that  the  same  was  an  impoverished  fund  and  road-district:  Now, 
the  said  orders,  so  far  as  they  order  said  claims  paid  from  district  No.  1  (road) 
fund,  are  hereby  revoked,  and  said  claims  are  examined,  allowed,  and  ordered 
paid  out  of  the  general  road  fund  of  the  county,  as  follows:  No.  60,  claim  of 
Phelix  Dolan,  for  $26.50;  No.  64,  claim  of  Patiick  Murphy,  for  $7;  No.  71, 
claim  of  Albert  Smith,  for  $29;  No.  73,  claim  of  Schwartz  (!(:Beebee  for  $195; 
No.  583,  claim  of  T.  J.  Williams,  for  $77.35.  By  the  board  of  supervisors, 
San  Luis  Obispo  county,  Cal.,  July  14,  1885."  Duplicate  lists  of  the  claims 
allowed,  and  orders  for  the  payment  of  money,  were  prepared  as  by  law  pro- 
vided, and,  duly  signed,  were  delivered  to  the  auditor  in  due  time,  and  a  de- 
mand was  made  upon  the  auditor  for  a  warrant  on  the  treasurer  in  favor  of 
appellants,  which  was  refused,  and  thereupon,  and  on  the  9th  day  of  Novem- 
ber, 1886,  the  application  for  a  writ  was  filed. 

From  the  foregoing  statement,  it  clearly  appears  that  the  supplies  were  fur* 
nished,  and  the  claim  therefor  filed,  April  12,  1884;  that  is  to  say,  duringthe 
fiscal  year  which  ended  June  30,  1884.  There  was  at  that  time  suflicient 
money  in  the  fund  of  road-district  No.  1  to  pay  the  demand.  The  petition 
shows  that  it  was  ordered  paid  on  the  14th  of  July,  1885,  out  of  the  general 
road  fund  of  the  county  which  had  been  provided  for  the  fiscal  year  1885;  or, 
at  least,  it  fails  to  show,  as  it  should  have  done,  that  the  claim  was  ordered 
paid  out  of  the  funds  provided  for  such  purpose  for  the  fiscal  year  ending 
June  30,  1884.  In  San  Francisco  v.  Bi-ickwedel,  62  Gal.  641,  it  was  said: 
"Each  yearns  income  and  revenue  must  pay  each  year's  indebtedness  and  lia- 
bility; and  no  indebtedness  or  liability  incurred  in  anyone  year  shall  be  paid 
out  of  the  income  or  revenue  of  any  future  year."  The  eighteenth  section  of 
article  11  of  our  constitution  provides  tliat.  in  cases  like  the  present,  no  in- 
debtedness or  liability ■  shall  in  any  manner,  or  for  any  purpose,  be  incurred 
exceeding  in  any  year  the  income  and  revenue  provided  for  such  year.    Sec- 
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tion  86  of  the  county  government  act  contains  substantially  the  same  provis- 
ion as  the  constitution,  and,  after  providing  a  method  by  which  to  estimate 
and  determine  the  amount  which  may  be  allowed  against  each  fund,  then  pro- 
ceeds to  declare,  in  reference  to  supervisors,  as  follows:  "The  board  shall 
have  no  power  to  make  allowances  against  any  fund  which,  with  allowances 
previously  made,  and  salaries  and  liabilities  fixed  by  law  payable  therefrom, 
shall  exceed  the  auditor's  estimate  of  revenue  for  the  year.  ♦  ♦  ♦  Any 
allowance  made  contrary  to  the  provisions  of  this  section  shall  be  null*  and 
void,  and  the  auditor  shall  not  draw  his  warrant  therefor,  nor  the  tre«isurer 
pay  the  same." 

Under  section  2651  of  the  Political  Code,  it  was  proper  for  the  board  to  or- 
der petitioners'  claim  paid  out  of  the  general  road  fund,  instead  of  out  of  the 
fund  of  district  No.  1;  or,  what  is  the  same  thing,  its  successor,  No.  7;  sub- 
ject, however,  as  therein  provided,  to  the  proviso  that  the  appropriation  should 
not  be  in  excess  of  the  estimated  receipts  of  the  current  year.  Were  the  ques- 
tion discussed  in  San  Francisco  v.  Brickwedel  a  new  one,  we  might  hesitate 
in  reaching  the  conclusion  arrived  at  there;  but  in  view  of  the  very  salutary 
influence  it  is  calculated  to  exercise  overpublic  affairs,  and  in  view  of  the  fact 
that  since  1882  all  persons  having  dealings  with  these  municipalities  must  be 
presumed  to  have  done  so  in  view  of  the  constitutional  construction  given  in 
that  case,  we  are  not  inclined  to  overturn  it.  We  deem  it  conclusive  of  the 
present  case,  and  the  judgment  appealed  from  is  aflBrraed. 

We  concur:   Paterson,  J. ;  McFarland,  J. ;  Thornton,  J. ;  Shabpstein, 

J. ;  McKlNSTRY,  J. 


<7  Mont.  820)  

Beattie  €t  al,  0.  Parrot  Silvbr  &  Cobpbr  Co. 
(Supreme  Court  of  Montana^    January  18, 1888.) 

Landlohd  and  Tenawt— Assignment— What  ConstituTbs— Acceptakcb. 

The  assignee  of  a  lease,  after  having  been  in  possession  and  paid  rent  for  nine 
months,  hy  indorsement  on  the  lease  reassigned  his  Interest  therein  to  the  original 
lessee,  but  without  the  latter's  knowledge  or  consent,  and  went  out  of  possession, 
and  notified  the  lessor  thereof,  and  of  the  reassignment,  and  requested  him  to  look 
to  the  original  lessee  for  the  rent.  Held^  that  the  reassignment  was  of  no  effect, 
and  that  the  assignee  was  still  liable  for  the  rent. 

Appeal  from  district  court.  Silver  Bow  county;  before  Justice  Galbraith. 
James  W.  Forhis,  for  appellants.     Wm.  H,  De  Witt,  for  respondent. 

MoLeary,  J.  This  action  was  begun  in  the  court  of  a  justice  of  the  peace 
of  Silver  Bow  county,  where  judgment  was  rendered  in  favor  of  the  defend- 
ant, and  an  appeal  taken  thence  to  the  district  court  of  Silver  Bow  county, 
which  resulted  in  the  same  way.  The  case  was  tried  before  the  court,  sitting 
without  a  jury,  on  an  agreed  statement  of  facts,  which  was  substantially  as 
follows:  That  the  plaintiffs,  on  the  19th  day  of  November,  1885,  leased  to 
Robert  H^  Aiken  a  certain  piece  of  ground  for  a  period  of  two  years,  reserv- 
ing a  monthly  rental  of  $25  therefor;  that  Aiken  held  possession  and  paid 
rent  for  three  months,  and  on  the  18th  day  of  February,  1886,  by  indorsement 
on  the  lease,  assigned  the  same  to  the  defendant  in  this  case,  the  Parrot  Sil- 
ver &  Copper  Company.  The  defendant  paid  rent  to  the  plaintiffs  in  this 
case,  and  held  possession  of  the  ground,  for  nine  months  following  the  assign- 
ment, and  then,  by  indorsement  on  the  lease,  reassigned  its  interest  to  Robert 
H.  Aiken.  It  was  recited  in  the  statement  of  facts  "that,  so  far  as  the  plain- 
tiffs or  defendant  know,  said  Aiken  was  never  cognizant  of  said  last  assign- 
ment; that  said  defendant  had  had  no  understanding  or  dealings  whatever  with 
the  said  Aiken  concerning  said  last  assignment;  that,  within  the  knowledge 
of  defendant,  said  Aiken  never  accepted  or  knew  of  or  consented  to  the  last 
assignment,  and  that  no  consideration  ever  passed  between  defendant  and 


Digitized  by 


Google 


452  PACIFIC  REPORTER.  [Utah. 

said  Aiken  therefor;  that  from  some  time  prior  to  said  assignment  to  the  pres- 
ent time  defendant  has  had  no  dealings  whatever  with  said  Aiken,  nor  did 
defendant  know  the  whereabouts  of  said  Aiken  during  said  time;  th.it  since 
the  18th  day  of  February,  1886,  said  property,  or  tlie  lease  or  the  assignment 
thereof,  has  never  been  in  the  possession  of  said  Aiken,  or  out  of  the  posses- 
sion of  the  defendant,  and  neither  was  ever  delivered  to  said  Aiken. "  The  de- 
fendant also,  at  the  date  of  the  reassignment,  gave  notice  to  the  plaintiffs  of 
the  reassignment,  and  that  they  had  no  more  use  for  the  ground,  and  requested 
the  plaintiffs  to  look  to  Aiken  for  the  rent  after  the  current  month.  These 
are  all  the  facts  material  to  the  consideration  of  this  case.  Judgment  having 
been  rendered  in  favor  of  the  defendant,  the  plaintiffs  appeal  to  this  court. 

The  only  question  presented  for  our  consideration,  as  the  case  appear  in 
the  record  and  briefs  of  the  parties,  is  whether  or  not  the  defendant,  by  the 
assignment  to  Aiken,  relieved  itself  of  its  responsibilities  under  the  lease,  and 
its  obligation  to  pay  the  rent.  It  is  not  disputed  that  if  the  assignment  had 
been  properly  made  to  and  accepted  by  Aiken,  or  if  it  had  been  made  to  a 
third  person,  and  properly  accepted  by  him,  the  defendant  would  have  been 
released  from  further  liability.  What,  then,  is  the  effect  of  the  assignment 
of  the  lease  made  by  the  defendant  to  Aiken?  It  is  contendal  that  it  was  not 
necessary  for  Aiken  to  accept  the  assignment,  or  even  to  know  of  its  exist- 
ence, inasmuch  as  he  was  already  liable  under  the  lease  for  the  payment  of  the 
rent  by  privity  of  contract,  and  that,  "the  reason  of  the  law  failing,  the  law 
itself  ceased."  "We  do  not  think  this  position  tenable.  If  Aiken  was  liable, 
under  the  lease,  by  privity  of  contract,  that  does  not  give  the  defendant  the 
right. to  put  upon  him  an  additional  liability,  through  this  assignment,  with- 
out his  consent,  as  a  second  assignee.  The  assignment  to  Aiken  stands  in  no 
other  liglit  than  any  other  contract;  it  could  not  be  made  by  the  defendant 
alone,  without  the  consent  of  the  assignee.  The  delivery  of  the  lease  might 
not  have  been  necessary;  but  the  acceptance  of  the  assignmept  by  Aiken, 
either  express  or  implied,  was  certainly  requisite  to  its  validity.  Maynard  v. 
Maynard,  10  Mass.  457;  Townson  v/Ttckell,  5  E.  C.  L.  31;  Wood.  Landl.  & 
Ten.  §  339;  3  Washb.  Real  Prop.  p.  314,  c.  4,  §  2.  par.  34;  38  Amer.  Dec.  577. 
note.  But  the  agreed  statement  of  facts  recites  that  he  did  not  even  know  of 
the  existence  of  the  assignment,  much  less  did  he  accept  it;  and  that  the  lease 
itself  was  never  redelivered  to  him,  with  or  without  the  indorsement  thereon. 
But  it  appears  that  the  assignment  from  the  defendant  to  Aiken  was  made  by 
an  indorsement  on  the  lease,  written  and  signed  by  defendant's  attorney,  and 
that  the  paper  itself  remained  in  the  olBce  of  the  attorney  until  it  was  pro- 
duced in  court.  This  transaction  cerUunly  lacks  one  of  the  material  requisites 
to  the  completion  of  a  valid  assignment,  to-wit,  the  acceptance  of  the  same  by 
the  assignee.  For  this  reason  we  think  there  was  error  in  the  judgment  of 
the  court  below,  and  that  judgment  should  have  been  rendered,  on  the  facts 
stated,  in  favor  of  the  plaintiffs.  Therefore  it  is  accordingly  ordered  that  the 
judgment  of  the  district  court  be  reversed,  and  judgment  here  rendered  in 
favor  of  the  plaintiffs  for  ^25,  and  interest  from  the  18th  day  of  November, 
1886,  at  the  rate  of  10  per  cent,  per  annum,  and  all  the  costs  of  this  court  and 
the  courts  below. 

McGoNNELL,  G.  J.»  and  Bach,  J.,  concur. 

(5  Utah,  528) 

LosEE  V.  Ream  ct  al. 

{SuvTcme  Court  of  Utah.    March  1, 1888.) 

Corporations — ^Organizbd  under  United  States  Laws— Garnishment, 

A  railroad  corporation  is  a  domestic  corporation  of  a  territory  where  it  does  busi- 
ness, though  organized  under  the  laws  of  tne  United  States;  and  a  writ  of  garnish- 
ment served  on  it  in  the  territory  will  operate  to  hold  the  debt  attached,  though  it 
were  contracted  in  another  territory.    Boreman,  J.,  dissenting. 
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Appeal  from  district  court.  First  district;  before  Justice  Henderson. 
P.  L.  Williams,  for  garnishee,  appellant.    A»  R.  Hey  wood,  for  respondent. 

Zane,  C.  J.  The  respondent,  H.  Losee,  commenced  this  action  on  the  14th 
day  of  September,  1887,  in  the  First  district  court  of  Ogden,  Utah,  against  the 
defendants,  Ream  and  McCarty,  and  afterwards  obtained  a  judgment  against 
the  former  for  the  sum  of  $497.  At  the  time  of  commencing  this  action,  the 
plaintiff  also  sued  out  a  writ  of  attachment  therein  against  Beam,  that  was 
served  upon  the  Union  Pacific  Railway  Company  as  garnishee.  The  company 
answered  that  it  was  indebted  to  Ream  in  the  sum  of  $204,  but  that  the  in- 
debtedness was  contracted  in  Idaho  territory,  and  that  it  was  not  subject  to 
garnishment,  therefore,  in  Utah.  It  appears  from  the  record  that  the  Union 
Pacific  Railway  Company  is  a  corporation  under  the  laws  of  the  United  States, 
and  is  operating  its  road  and  doing  business  in  this  territory,  where  the  serv- 
ice of  the  writ  was  made  on  it.  It  must  therefore  by  this  court  be  regarded 
as  a  domestic  corporation  of  Utah.  2  Mor,  Priv.  Corp*  §  984.  Being  a  do- 
mestic corporation  of  this  territory,  the  writ  of  attachment  issued  out  of  the 
First  district  court  was  rightfully  served  on  it  in  that  district,  and  the  debt 
was  properly  garnished.     The  order  appealed  from  is  affirmed. 

Henderson,  J.,  concurs.    Boreman,  J.,  dissents. 

(5  Utah,  530) 

Farrell  v.  Pinqree. 

{Supreme  Court  of  Utah.    March  2, 1888.) 

AppEAii— Rehearing — ^Errors  not  Raised  on  First  Hearing. 

An  application  for  a  rehearing  caanot  be  based  on  alleged  errors  in  the  court  be- 
low. If  deemed  important,  the  attention  of  the  court  should  have  been  called  to 
them  on  the  original  hearing. 

Appeal  from  district  court,  First  district;  before  Justice  Henderson. 
On  application  for  a  rehearing.    For  former  report  of  this  case,  see  16  Pac. 
Bep.  843. 

C,  C.  Richards,  for  appellant.     Smith  &  Smith,  for  respondent. 

BoREHAN,  J.  This  application  is  based  upon  an  alleged  error  in  the  lower 
court.  It  is  too  late  to  bring  such  a  matter  to  the  attention  of  this  court  at 
this  time.  It  should  have  been  brought  to  our  attention  at  the  former  hear- 
ing, if  it  was  deemed  important.     Rehearing  is  denied. 

Zane,  0.  J,,  and  Henderson,  J.,  concur. 


(2  Ariz.  371) 

Clough  v.  Wing. 
(Supreme  Court  of  Arizona.    February  20, 1888.) 

1.  Injunction— When  Granted. 

The  claim  of  a  right  by  a  defendant  will  not  bo  sufficient  for  the  exercise  of  relief 
by  Injunction;  there  must  be  an  injury  done  or  threatened. 

2.  Waters  and  Water-Courses— Water-Rights. 

A  person  has  no  right  to  water  he  does  not  use  for  some  beneficial  purpose. 
8.  Same— Appropriation— Extent  of  Right. 

A  person  may  appropriate  to  his  use  the  waters  of  a  non-navigable  stream,  and 
maintain  his  right  thereto  against  everybody  to  the  extent  of  his  use.    Others  may 
appropriate  subject  to  his  right. 
4.  Same — What  Constitutes. 

Appropriation  is  the  intent  to  take,  accompanied  by  some  oi)en,  physical  demon- 
stratior.  of  the  intent,  and  for  some  valuable  use,  and  consummated  without  unnec- 
sary  delay. 
6.  Same- -Rights  of  Riparian  Owners. 

The  rights  of  riparian  owners  in  the  waters  of  a  non-navigable  stream,  as  defined 
by  the  common  law,  do  not  exist  in  this  territory.  In  Arizona,  aU  the  waters  of  non- 
navigable  streams  are  devoted  te  agriculture  by  means  of  irrigation. 
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6.  Same— Evidence— Judicial  Notice. 

The  oonrte  take  knowledge  of  the  ** local  customs,  laws,  and  dedsions  of  courts** 
as  to  the  use  of  water. 
iaylUOms  by  the  Vimrt.) 

Appeal  from  district  court,  Yavapai  county;  Shields,  Judge. 

Bill  filed  by  A.  8.  Clongh  to  enjoin  James  E.  "Wing  from  using  water  from 
Granite  creek,  to  his  injury.    Judgment  for  defendant,  and  plaintiff  appeals. 

John  A.  Rush  and  E.  W.  Wells,  for  appellant.  Herndon  <fe  Hawkins,  for 
appellee. 

Barnes,  J.  This  was  a  complaint  filed  by  Clough  in  which  he  sought  to 
enjoin  defendant,  Wing,  from  taking  water  from  Granite  creek,  to  his  injury. 
He  alleges  that  he  has  occupied  a  tract  of  land,  about  200  acres,  describing  it, 
and  has  for  some  15  years  cultivated  the  same  in  cerejils,  and  has  set  oat  or-, 
chards  and  vineyards,  and  that  the  same  have  by  his  husbandry  become  of 
great  value;  that  except  by  irrigation  these  results  could  not  have  been  ac- 
complished, and  without  constant  continuance  of  the  same  all  would  be  lost; 
that  in  the  year  1869  he  located  and  appropriated  suflBcient  of  the  waters  flow- 
ing in  Granite  creek  to  properly  irrigate  the  same  by  building  flumes  and  dig- 
ging canals  in  which  to  convey  the  said  water  from  said  creek  upon  his  lands, 
and  so  he  did  convey  the  water  from  said  creek,  and  did  use  said  water  as 
aforesaid  until  now;  that,  in  1884,  defendant,  knowing  of  plaintiff's  prior 
right  and  appropriation  of  said  water,  settled  upon  and  occupied  lands  on  said 
creek  above  plaintiff,  and  placed  dams  and  other  obstructions  to  the  flow  of 
the  water  in  said  creek,  and  constructed  flumes  and  ditches  for  the  purpose  of 
diverting  said  water,  and  irrigating  his  lands;  that  between  the  15th  and  29th 
of  June,  1885,  he  was  thereby  deprived  of  sufficient  water  to  irrigate  his  lands. 
He  prays  that  defendant  be  perpetually  enjoined  from  using  any  of  the  water 
of  Granite  creek  when  needed  by  plaintiff  as  aforesaid.  Defendant  sets  up 
his  appropriation  of  water  in  1884,  and  his  use  thereafter  of  enough  to  irri- 
gate his  lands,  and  that  he  has  made  valuable  improvements,  set  out  orchards, 
etc.,  and  he  alleges  that  phiintiff's  flumes  and  ditches  were  out  of  repair,  and 
wasted  the  water;  that  plaintiff  in  1885  made  further  and  additional  appro- 
priation of  water  by  widening  and  building  up  his  dam,  but  so  that  the  water 
seeped  through  the  same,  and  was  lost;  and  denies  that  the  water  appropri- 
ated and  used  by  him  hindered  plaintiff  in  the  use  of  the  amount  of  water  ap- 
propriated by  him,  and  to  the  use  of  which  he  had  a  right.  Issues  were 
framed  in  tl>e  form  of  eight  questions,  and  a  jury  was  impaneled  to  try  said 
issues.  The  evidence  is  very  voluminous  as  to  the  amount  of  water  flowing 
in  Granite  creek,  and  as  to  whether  defendant's  use  deprived  plaintiff  of  the 
water  he  needed;  as  to  the  capacity  of  his  flume,  etc., — all  directed  to  the  ques- 
tion whether  he  was  injured  by  defendant's  use  of  the  water.  The  jury  an- 
swered the  questions,  but  the  court  saw  fit  to  disregard  the  verdict  of  the  jury, 
which,  as  an  issue  out  of  chancery,  could  be  only  advisory,  and  decided  the  case. 

The  court  found  that  the  evidence  showed  that  "at  the  time  of  the  alleged 
wrong,  and  at  all  times  since  defendant  went  upon  his  lands,  there  was  and 
has  been  water  enough  for  both  parties."  A  careful  consideration  of  the  evi- 
dence leads  us  to  the  same  conclusion.  This  fact  settled,  the  plaintiff  had  no 
right  to  the  relief  he  sought.  Barnes  v.  Sabron,  10  Nev.  217;  Atchison  v. 
Petersen,  20  Wall.  507;  Basey  v.  Gallagher,  Id.  670.  In  the  former  case 
the  court  say:  "If  the  plaintiff  did  not  require  the  full  amount  of  his  ap- 
propriation, he  could  not  hold  the  defendant  responsible  in  damages  for  not 
turning  it  down  to  him;  he  was  only  entitled  to  as  much  water  within  his 
original  appropriation  as  was  necessary  to  irrigate  his  land,  and  was  bound 
under  the  law  to  make  a  reasonable  use  of  it.  In  a  dry,  arid  country  like  Ne- 
vada, where  the  rains  are  insufficient  to  moisten  the  earth,  and  irrigation  be- 
comes necessary  for  the  successful  raising  of  crops,  the  rights  of  prior  appro- 
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priators  roust  be  confined  to  a  reasonable  and  necessary  use.  The  agricult- 
ural resources  of  the  state  cannot  be  developed,  and  our  valley  lands  cannot  be 
cultivated  without  the  use  of  water  from  the  streams  to  cause  the  earth  to 
bring  forth  its  precious  fruits.  Ko  person  can,  by  virtue  of  a  prior  appropria- 
tion, claim  or  hold  any  more  water  than  is  necessary  for  the  purpose  of  the 
appropriation.  Reason  is  the  life  of  the  law;  and  it  would  be  unreasonable 
and  unjust  for  any  person  to  appropriate  all  the  waters  of  a  creek  when  it  was 
not  necessary  to  use  the  same  for  the  purposes  of  his  appropriation.  The  law 
which  recognizes  the  vested  rights  of  prior  appropriators  has  always  confined 
such  rights  Within  reasonable  limits. "  And  in  the  latter  case  the  same  propo- 
sition: "For  this  right  to  water,  like  the  right  by  prior  occupancy  to  mining 
grounds,  is  not  unrestricted.  It  must  be  exercised  with  reference  to  the  gen- 
eral condition  of  the  country,  and  the  necessities  of  the  people;  and  not  so  as 
to  deprive  a  whole  neighborhood  or  community  of  its  use,  and  vest  an  abso- 
lute monopoly  in  a  single  individual."  Again,  in  the  same  opinion,  it  is  fur- 
ther stated:  "We  think  the  rule  is  well  settled,  upon  reason  and  authority, 
that,  if  the  first  appropriator  only  appropriates  a  part  of  the  waters  of  a  stream 
for  a  certain  period  of  time,  any  other  person  or  persons  may  not  only  appro- 
priate a  part  or  the  whole  of  the  residue,  and  acquire  a  right  thereto  as  per- 
fect as  the  first  appropriator,  but  may  also  acquire  a  right  to  the  quantity  of 
water  used  by  the  first  appropriator  at  such  times  as  not  needed  or  used  by 
him.  In  other  words,  if  plaintiff  oniy  appropriated  the  water  during  certain 
days  in  the  week,  or  during  a  certain  number  of  days  in  a  month,  then  de- 
fendants would  be  entitled  to  its  use  in  the  other  days  of  the  week  or  the  other 
days  in  the  month." 

These  cases  state  a  doctrine  very  different  from  the  common  la w .  That  law 
had  its  origin  in  the  island  of  Great  Britain,  under  conditions  of  climate  pecul- 
iar to  its  position,  in  the  path  of  the  Gulf  stream,  in  an  atmosphere  hiden 
with  moisture,  which  is  precipitated  with  lavish  profusion  upon  that  favored 
spot.  That  law  gave  to  the  servient  and  dominant  heritage  the  right  to  the 
natural  flow  of  the  water.  The  riparian  owner  might  use  the  water  in  its 
course  to  turn  his  water-wheel,  or  for  other  purposes,  but  was  required  to  re- 
store the  same  to  its  natural  course.  Wiiile  he  might  not  hinder  the  flow  so 
as  to  injure  those  below  him,  he  might  depasture  his  domestic  animals  so  as 
to  drink  therefrom,  and  take  water  for  domestic  uses.  He  might  not  drain 
his  land  so  as  to  increase  the  flood  to  injure  those  below,  or  dam  the  water 
back  upon  the  lands  above  him.  1  Inst.  4;  2  Bl.  Comm,  18;  Ang.  Water- 
Courses,  8;  3  Kent,  Comm.  561;  Elliott  v.  Fitchhurg  Co.,  10  Cush.  193; 
Wriffht  V.  Howard,  1  Sim.  &  S.  190;  Lux  v.  Haggin,  4  Pac.  Rep.  919;  WeUs 
V.  isteel  Co.,  11  Pac.  Rep.  256;  Hill  v.  Lmormand,  (Ariz.)  16  Pac.  Rep.  266; 
Ware  v.  Allen,  (Mass.)  5  N.  E.  Rep.  629;  Mason  v.  Cotton,  4  Fed.  Rep.  792; 
Dumont  v.  Kellogg,  29  Mich.  420;  Jones  v.  Adams,  (Kev.)  6  Pac.  Rep.  442; 
Fgle  V.  Richards,  (Neb.)  22  N.  W.  Rep.  370;  Van  Orsdale  v.  Railway  Co., 
(Iowa.)  9  N.  W.  Rep.  379;  Railway  Co.  v.  Dyche,  (Kan.)  1  Pac. Rep.  243;  Red 
River  Co.  v.  WHght,  (Minn.)  15  N.  W.  Rep.  167;  Creighton  v.  Irrigation  Co., 
(CiU.)  7  Pac.  Rep.  658;  Moore  v.  Clearlake  Co.,  (Cal.)  5  Pac.  Rep.  494;  Wil- 
cox V.  Hausch,  (Cal.)  3  Pac.  Rep.  108:  Larimer  Co.  w. People,  (Colo.)  9  Pac. 
Rep.  794;  Garwood  v.  Railway  Co.,  83  N.  Y.  400;  Railroad  Co.  v.  Miller, 
(Pa.)  3  Ati.  Rep.  780;  Totel  v.  Bonnefoy,  (111.)  14  N.  E.  Rep.  687;  Peck  v. 
Herringtont  109  111.  611.  The  problem  there  to  be  solved  was  how  best  to 
drain  the  water  off  the  land,  and  get  rid  of  It;  not  how  to  save  it,  to  be  con- 
ducted upon  the  land  in  aid  of  the  husbandman.  The  latter  has  been  the 
problem  in  the  arid  portions  of  the  earth.  From  *Hime  whereof  the  memory 
of  man  runneth  not  to  the  contrary,"  the  rights  of  riparian  owners  were  set- 
tled in  the  common  law ;  and  the  right  to  appropriate  and  use  water  for  irri- 
gation has  been  recognized  longer  than  history,  and  since  earlier  than  tradi- 
tion.   Evidences  of  it  are  to  be  found  all  over  Arizona  and  New  Mexico  in 
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the  ancient  canals  of  a  pre-historic  people,  who  once  composed  a  dense  and 
highly  civilized  population.  These  canals  are  now  plainly  marked,  and  some 
modern  canals  follow  the  track  and  use  the  work  of  this  forgotten  people. 
The  native  tribes,  the  Pimas  and  Papagoes  and  other  pueblo  Indians,  now,  as 
they  for  generations  have  done,  appropriate  and  use  the  waters  of  these  streams 
in  husbandry,  and  sacredly  recognize  the  rights  acquired  by  long  use,  and  no 
right  of  a  riparian  owner  is  thought  of.  The  only  right  in  water  is  found  in 
the  right  to  conduct  the  same  through  their  canals  to  their  fields,  there  to  use 
the  same  in  irrigation.  The  same  was  found  to  prevail  in  Mexico  among  the 
Aztecs,  the  Toltecs,  the  Vaquis,  and  other  tribes  at  the  time  of  the  conquest, 
and  remained  undisturbed  in  the  jurisprudence  of  that  country  until  now. 
It  existed,  also,  in  Peru,  though  there  the  appropriation  was  by  the  state, 
which  constructed  and  maintained  the  canals  so  as  to  provide  water  for  the 
use  of  the  tillers  of  the  soil.  The  Spanish  conquerors  brought  the  same  ideas 
with  them  from  Spain,  where  they  prevailed  then  as  now.  Escriche,  tit. 
"Agua,"  §§  III.,  IV.,  and  "Acequia."  "The  Lombard  kings,  following  the 
Roman  practice,  encojuraged  and  extended  irrigation  in  Italy.  From  Lora- 
bardy  the  art  extended  to  France;  while  the  Moors  encouraged  it  in  Spain, 
Sicily,  and  Algeria."  Ency.  Brit.  (9th  Ed.)  "Necessity  required  it  in  the 
districts  which  comprise  parts  of  the  south  of  Spain,  Portugal,  and  Italy,  in- 
cluding Sicily  and  Greece. "  Id.  Ruins  of  ancient  irrigating  works  are  found 
in  Spain.  Id.  In  Egypt,  and  in  some  parts  of  Persia,  India,  and  China,  this 
form  of  husbandry  has  been  practiced  from  time  immemorial,  and  still  con- 
tinues. Under  the  civil  law,  water  was  publici  juris,  and  by  tliat  law  the 
"first  person  who  chooses  to  appropriate  a  natural  stream  to  a  useful  purpose 
has  title  against  the  owner  of  the  land  below,  and  may  deprive  him  of  the 
benefit  of  the  natural  flow  of  the  water."  Per  Denman  in  Mason  v.  Hill,  5 
Barn.  &  Adol.  1. 

Thus  we  see  that  this  is  the  oldest  method  of  skilled  husbandry,  and  proba- 
bly a  large  number  of  the  human  race  have  ever  depended  upon  artificial 
irrigation  for  their  food  products.  The  riparian  rights  of  the  common  law 
could  not  exist  under  such  systems ;  and  a  higher  antiquity,  a  better  reason,  and 
more  beneficent  results  have  flowed  from  the  doctrine  that  all  right  in  water  in 
non-navigable  streams  must  be  subservient  to  its  use  in  tilling  the  soil.  Rec- 
ognizing these  principles,  the  act  of  congress  March  26.  1866,  extended  them 
over  the  public  domain  wherever  applicable;  and  all  patents  (16  St.  U.  S.  § 
17)  to  land  are  subject  to  these  rights  to  the  use  of  water.  By  that  act  it  is 
provided  that  "whenever,  by  priority  of  possession,  rights  to  the  use  of  water 
for  mining,  agricultural,  manufacturing,  or  other  purposes  have  vested  and 
accrued,  and  the  same  are  recognized  and  acknowledged  by  the  local  customs, 
laws,  and  decisions  of  courts,  the  possessors  and  owners  of  such  vested  rights 
shall  be  maintained  and  protected  in  the  same."  The  legislature  of  Arizona 
at  its  first  session,  in  18€^,  enacted  that  (C.  L.  3240)  "all  rivers,  creeks,  and 
streams  of  running  water  are  hereby  declared  public,  and  applicable  to  the 
purposes  of  irrigation  and  mining;  [3242]  all  the  inhabitants  who  own  or  pos- 
sess arable  and  irrigable  lands  shall  have  the  right  to  construct  public  or  pri- 
vate acequias  [canals]  and  obtain  the  necessary  water  for  the  same  from  any 
convenient  river,  creek,  or  stream  of  running  water;"  (3243)  and  prohibits 
the  obstruction  of  such  canals,  "as  the  right  to  irrigate  the  fields  shall  be  pref- 
erable to  all  others."  Up  to  about  a  third  of  a  century  ago,  and  but  recently 
before  this  enactment,  the  territory  of  Arizona  had  been  subject  to  the  laws 
and  customs  of  Mexico,  and  the  common  law  had  been  unknown;  and  that 
law  has  never  been,  and  is  not  now,  suited  to  conditions  that  exist  here,  so 
far  as  the  same  applies  to  the  uses  of  water.  Atchison  v.  Petersen,  supra: 
Basey  v.  Gallagher,  supra;  McClintock  v.  Bi-yden,  6  Cal.  100;  People  v.  Ca« 
nal  Appraisers,  33  N.  Y.,  482;  Barnes  v.  Sabron,  supra;  Ophir  Co.  v.  Car- 
penter, 4  Nev.  534;  Lohdell  v.  Simpson,  2  Nev.  274;  Strait  v.  Brovm,  16 
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Nev.  317;  Crane  v.  Winaor,  2  Utah,  248;  Schilling  v.  Rominger,  4  Colo.  100; 
Canal  Co.  v.  Hoyt,  57  Cal.  44.  See  Lttx  v.  Haggint  4  Pac.  Rep.  919;  Jud- 
kins  V.  Elliott,  (Cal.)  12  Pac.  Rep.  116;  Kaylor  v.  Campbell,  (Or.)  11  Pac. 
Rep.  801.  For  a  discussion  of  the  Mexican  law,  see  Lux  v.  JIaggin,  10  Pac. 
Rep.  705-719;  Editorial  Notes,  (Pomeroy,)  1  and  2  West  Coast  Rep. 

The  "local  customs"  of  the  act  of  1866,  so  far  at  least  as  it  refers  to  rights  to 
the  ose  of  water,  is  not  a  mere  usage  or  custom,  requiring  proofs  of  undisturbed 
continuance  beyond  the  memory  of  man.  1  Greenl.  £v.  §  128.  The  courts  take 
knowledge  of  them  as  of  the  public  laws.  "The  general  customs  and  usages 
of  merchants,  as  well  as  the  public  statutes  and  general  laws  and  customs  of 
their  own  countiy,as  well  ecclesiastical  as  civil,  are  recognized,  without  proof, 
by  the  courts  of  all  civilized  nations. "  1  Greenl.  £v.  §  5,  and  cases  cited.  In 
A  tchison  v.  Petersen  the  court,  without  proof,  took  knowledge  of  the  existence 
of  these  customs ;  so,  of  j  udicisd  decisions.  The  court  below  did  not  err,  there- 
fore, in  excluding  the  judgment  roll  offered  by  plaintiff;  and  the  oral  proof 
of  local  custom  could  do  no  harm,  but  was  not  necessary. 

What  constitutes  such  appropriation  is  largely  a  question  of  fact.  The  su- 
preme court  of  California  defines  the  word  "appropriation"  as  follows:  "  This 
appropriation  is  the  intent  to  take,  accompanied  by  some  open,  physical  dem- 
onstration of  the  intent,  and  for  some  valuable  use,"  {McDonald  v.  Bear  Mivei' 
Co.,  13  Cal.  220;)  and  the  supreme  court  of  Colorado,  quoting,  approves  this 
definition.  "When  the  individual,  by  some  open,  physical  demonstration,  in- 
dicates an  intent  to  take  for  a  valuable  or  beneficial  use,  and,  through  such 
demonstration,  ultimately  succeeds  in  applying  the  water  to  the  use  designed, 
there  is  such  an  appropriation."  "While  a  diversion  must  of  necessity  take 
place  before- the  water  is  actually  applied  to  the  irrigation  of  the  soil,  the  ap- 
propriation thereof  is,  in  legal  contemplation,  made  when  the  act  evidencing 
the  intent  is  performed.  Of  course,  such  initial  act  must  be  followed  up  with 
reasonable  diligence,  and  the  purpose  must  be  consummated  without  unneces- 
sary delay."  Larimer  Co.  v.  People,  (Colo.)  9  Pac.  Rep.  794;  Lehi  Co.  v. 
Moyle,  (Utah,)  9  Pac.  Rep.  867.  We  think  the  appropriation  of  water  as 
alleged  was  clearly  established  by  both  plaintiff  and  defendant.  The  judg- 
ment is  affirmed. 

Wright,  C.  J.,  concurs. 

(2  Idaho  (HaBb.]  4S2) 

Hatwabd  v.  Bolton  et  al. 

{Supreme  Cowrt  of  Idaho.    March  6, 1888.) 
Api>eal  from  district  court,  Bear  Lake  county;  before  Justice  Hjltb. 
Richard  Z.  Jolvnson^  lor  appellant    Ensign  &  StuU^  for  respondents. 

Bbodbbiok,  J.    The  same  questions  are  involved  in  this  case  whicn  were  presented 
in  the  case  of  Irmis  v.  BoUon^  ante^  264,  just  decided  by  this  court ;  and  for  the  reasons 
'  fi^ven  therein,  and  upon  the  authority  ox  that  case,  the  judgment  of  the  court  below  in 
this  case  is  hereby  ufirmed. 

Hats,  C.  J.,  and  Buck,  J.,  concur. 


(2  Idaho  [Hasb.]  397) 

Oregon  S.  L.  Ry.  Co.  v.  Yeates,  Assessor. 
{Supreme  Court  of  Idaho.    February  20, 1888.) 
Bailroad  Companies— Taxation—Maohinb  and  Repair  Shops. 

Where  machine  and  repair  shops  are  situate  upon  lands  other  than  the  right  of 
way,  but  are  connected  with  the  main  line  of  the  railroad  by  side  track,  held,  that 
under  section  1468,  Rev.  St.,  they  should  he  assessed  by  the  local  assessor  rather 
than  by  the  territorial  board  of  equalization. 
iSyUahv*  hy  the  Court.) 

Appeal  from  district  court,  Alturas  county;  before  Justice  Broderick. 
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Bill  for  injunction  by  Oregon  Short  Line  Railway  Company  against  W.  W. 
Yeates,  assessor  of  Alturas  county.  Injunction  granted,  and  defendant  ap* 
peals. 

F.  Bierbotoer  and  22.  Z.  Johnson,  for  appellant.  P.  X.  Williams,  for  re- 
spondent. 

Hays,  C.  J.  By  the  act  of  congress  of  March  8,  1875,  (1  Supp.  Bev.  St. 
U.  S.  187,)  the  right  of  way  was  granted  through  the  public  lands  of  the 
United  States  in  this  territory  to  any  railway  company  duly  organized  under 
the  laws  of  any  state  or  territory,  upon  certain  conditions,  to  the  ext€Rt  of 
100  feet  on  each  side  of  the  center  line  of  said  road,  ''also  grounds  adjacent 
to  such  right  of  way  for  station  buildings,  depots,  machine-shops,  side  tracks, 
turn-outs,  and  water  stations,— not  to  exceed  in  amount  twenty  acres  for  each 
ten  miles  of  road.'*  The  respondent  company  was  duly  oiganized,  and  ob- 
tained the  right  of  way,  under  said  act,  through  the  lands  of  the  United  States 
in  this  territory,  and  built  their  road  thereon.  Section  1463  of  the  Bevised 
Statutes  of  this  territory  is  as  follows:  "The  president,  secretary,  superintend- 
ent, or  other  principal  accounting  officers  of  any  railroad  or  telegraph  company 
having  property  in  this  territory,  whether  incorporated  under  the  law  of  this 
territory  or  not,  when  any  portion  of  the  property  of  said  railroad  or  telegraph 
company  is  situated  in  more  than  one  county,  shall  list  for  assessment  and 
taxation,  verified  by  the  oath  of  the  person  so  listing,  all  the  following  de- 
scribed property  belonging  to  said  corporation  within  the  territory,  viz.: 
Boad-bed,  superstructure,  right  of  way,  and  all  structures  situate  thereon, 
rolling  stock,  side  track,  telegraph  lines,  furniture  and  fixtures,  and  personal 
property,  belonging  to  such  corporation.  Such  list  shall  contain,  first,  the 
number  of  miles  of  such  railroad  or  telegraph  line  in  the  territory,  and  the 
number  of  miles  of  the  same  in  each  organized  county  therein ;  and  such  re- 
turn must  be  made  to  the  territorial  comptroller  on  or  before  the  1st  day  of 
April,  annually.  If  the  return  aforesaid  be  not  received  by  said  comptroller 
by  the  8d  day  of  April,  he  must  thereupon  proceed  to  obtain  the  facts  and  in- 
formation aforesaid  in  any  manner  that  may  appear  most  likely  to  secure  the 
same  correctly,  and  for  that  same  purpose  may  address  a  written  communica- 
tion to  the  corporation,  or  to  some  ofi&cer  of  the  corporation,  who  has  failed 
or  refused  to  make  the  return  aforesaid.  As  soon  as  practicable  after  the 
comptroller  has  received  said  return,  or  procured  the  information  to  be  set  forth 
in  said  return,  a  meeting  of  the  territorial  board  of  equalization,  consisting 
of  the  governor,  territorial  treasurer,  and  comptroller,  shall  be  held  at  the  office 
of  said  comptroller;  and  the  said  board  must  then  value  and  assess  the  property 
of  said  corporation  for  each  mile  of  said  road  or  line,  the  value  of  each  mile 
to  be  determined  by  dividing  the  sum  of  the  whole  valuation  by  the  number 
of  miles  of  said  road  or  line.  In  making  up  such  valuation  or  assessment, 
the  said  board  shall  examine  and  consider  the  return  herein  required  to  be 
made,  or  the  information  procured  by  the  comptroller  in  default  of  such  return, 
together  with  such  other  reliable  information  relative  thereto  as  they  may  be 
able  to  procure.  Said  board  shall  not  assess  the  value  of  any  machine-shop 
or  repair-shop  or  other  buildings  not  situated  on  said  right  of  way  or  grounds 
or  other  real  estate  of  any  corporation  or  company  within  this  territory;  but 
it  shall  be  the  duty  of  the  assessor  of  the  county,  city,  or  district  in  which 
said  machine  or  repair  shops,  or  other  buildings  or  grounds,  or  other  real  es- 
tate is  situAted,  to  assess  the  same,  and  make  return  thereof,  in  the  manner 
provided  for  the  assessment  and  return  of  real  estate  belonging  to  individuals, 
on  or  before  the  second  Monday  of  May,  or  as  soon  thereafter  lla  the  said 
board,  or  any  tw*o  thereof,  shall  have  made  and  determined  said  valuation  and 
assessment.  The  territorial  comptroller  must  certify  to  the  clerks  of  the  boards 
of  county  commissioners  of  the  several  counties  in  which  property  of  the 
aforesaid  corporations,  or  any  part  thereof,  may  be  situated,  the  assessment 
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per  mile  so  made  on  the  property  of  any  such  corporation » specifying  the  num- 
ber of  miles,  and  amount,  in  each  of  said  counties.  The  county  commission- 
ers must  thereupon  divide  and  adjust  the  number  of  miles,  and  the  amounts, 
falling  within  each  precinct,  city,  town,  school-district,  or  other  division,  in 
their  respective  counties,  and  cause  such  amounts  to  be  entered  and  placed  on 
the  lists  of  taxable  property,  or  assessment  rolls,  returned  by  the  several  as- 
sessors. The  comptroller  must  certify  whether  a  return  was  made  to  him  by 
such  corporation,  or  proper  officer  thereof,  or  whether  the  information  re- 
quired in  and  by  such  returns  was  procured  by  himself;  and  in  case  the  return 
was  not  made  as  required  by  this  act,  or,  being  made,  was  not  sworn  to,  it 
is  the  duty  of  the  county  commissioners  to  add  any  amount  not  exceeding  ten 
per  cent,  to  the  valuation  thus  brought  before  them." 

The  officers  of  the  railroad  company,  in  listing  its  property,  pursuant  to 
this  statute,  for  assessment  by  the  territorial  board  of  equalization,  listed,  to- 
gether with  their  road  and  right  of  way,  the  machine  and  repair  shops,  and 
the  other  property  described  in  the  complaint,  which  is  situate  at  Shoshone  in 
Alturaa  county.  The  said  board  assessed  the  right  of  way,  and  such  property 
as  they  found  to  be  thereon,  but  did  not  assess  the  property  described  in  the 
complaint,  because  they  thought  the  same  was  not  upon  the  right  of  way,  and 
that  they  had  no  authority,  under  the  statute,  to  do  so,  and  notified  the  assessor 
of  Alturas  county  of  this  fact.  The  county  assessor  then  assessed  the  same,  and 
made  return  thereof.  The  respondent  then  brought  this  action  to  restrain 
this  appellant  from  assessing  or  collecting  any  tax  on  the  property  described 
in  the  complaint  The  case  coming  on  to  be  heard,  the  facts  were  stipulated 
as  follows:  "(1)  It  is  hereby  stipulated,  by  and  between  the  parties  hereto, 
that  the  machine  and  repair  shops,  round-house,  and  other  buildings,  men- 
tioned in  the  pleadings  herein,  and  situated  at  Shoshone  station,  in  said  county, 
are  more  than  one  hundred  feet  from  the  main  track  of  plaintiff^s  railway, 
and  within  four  hundred  feet  thereof;  that  the  said  main  track,  at  and  near 
shops  and  other  buildings,  runs  in  an  easterly  direction,  and  said  shops  are 
on  the  south  side  of  said  main  track;  that  there  are  three  side  tracks,  running 
tlirough  or  near  said  shops  and  buildings,  which  are  united,  by  means  of 
switches,  both  to  the  east  and  west  thereof,  into  a  single  side  track;  and  such 
single  track  unites,  by  means  of  switches,  with  the  said  main  track  both  east 
and  west  of  said  shops.  (2)  That  said  side  tracks,  so  extending  to,  through, 
and  near  said  shops  and  other  buildings,  afford  the  means  of  running  loco- 
motive  engines  and  cars  from  said  main  track  into  and  out  of  the  said  shops 
and  round-house,  and  connect  with  a  turn-table  situate  between  said  main 
track  and  said  round-house,  constructed  and  used  for  the  purpose  of  turning 
engines.  (8)  That  said  side  tracks,  so  extending  to  said  shops,  round-house, 
and  turn-table,  and  the  said  turn-table  and  buildings,  are  used  by  the  plaintiif 
for  changing  its  engines  and  cars,  affording  th  e  means  of  necessary  repairs, 
and  also  to  enable  the  plaintiff  to  supply  its  engines  with  coal  from  a  large  coal 
platform  situated  west  of  and  near  to  said  shops,  and  on  either  side  of  which 
there  is  one  of  said  tracks  extending  to  and  near  said  shops  and  other  buildings. 
(4)  That  said  shops,  round-house,  turn-table,  and  tracks  leading  thereto,  are 
used  by  the  said  plaintiff  exclusively  with,  and  in  connection  with,  the  op- 
eration of  its  said  railway,  and  are  necessary  for  such  operation,  but  are  not  used 
for  the  purpose  of  running  trains  over  the  same,  or  for  the  transaction  of  its 
business  as  a  common  carrier.**  The  injunction  prayed  for  was  granted,  and 
an  appeal  taken  to  this  court. 

We  are  now  called  upon  to  construe  the  statute  above  quoted,  so  far  as  it 
relates  to  this  action.  In  construing  statutes  of  this  nature.  Judge  Cooley, 
in  his  very  excellent  work  on  taxation,  says:  "The  underlying  principle  of 
all  construction  is  that  the  intent  of  the  legislature  should  be  sought  in  the 
words  employed  to  express  it;  and  that  when  found  it  should  be  made  to 
govern  not  only  in  all  proceedings  which  are  had  under  the  law,  but  in  all 
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judicial  controversies  which  bring  Ihose  proceedings  under  review.  Beyond 
the  words  employed,  if  the  meaning  is  plain  and  intelligible,  neither  officer 
nor  court  is  to  go  in  search  of  the  legislative  intent,  but  the  legislature  must 
be  understood  to  intend  what  is  plainly  expressed ;  and  nothing  then  remains 
but  to  give  the  intent  effect."  Cooley,  Tax'n,  (2d  Ed.)  264.  We  fully  ap- 
prove the  above  rule  of  construction.  It  is  contended  by  respondent  that  a 
statute  almost  identical  with  ours  has  been  construed  by  the  supreme  court 
of  the  United  States  in  Railway  Co.  v.  Cheyenne,  113  U.  S.  516,  5  Sup.  Ct. 
Rep.  601.  If  such  was  the  case,  we  would  follow  the  construction  placed 
upon  it  by  that  court,  implicitly.  After  a  careful  examination  of  that  case, 
we  do  not  so  understand  it.  There  the  territorial  board  of  equalization  had 
assessed  the  right  of  way,  as  it  was  clearly  their  duty  to  do;  but  the  city  au- 
thorities, disregarding  such  assessment,  sought  by  virtue  of  their  corporate 
power  to  assess  the  same  property,  and  the  question  there  litigated  was  as  to 
which  assessment  was  correct.  The  court  there  holds  in  favor  of  the  assess- 
ment by  the  territorial  board  of  equalization.  We  do  not  understand  that  the 
question  in  the  suit  at  bar  was  litigated  in  that  case.  We  presume  that  all  of 
the  machine-shops  and  other  buildings  there  assessed  were  upon  the  right  of 
way,  otherwise  the  territorial  board  would  not  have  assessed  them.  The  re- 
spondent contends,  however,  that  notwithstanding  the  property  described  in 
the  complaint  herein  is  not  upon  any  of  the  lands  obtained  by  congressional 
grant,  and  is  more  than  100  feet  from  the  center  line  of  said  road,  yet,  be- 
cause said  machine-shops,  repair-shops,  etc.,  are  connected  with  the  main 
track  of  their  road  by  switches  and  side  tracks,  that  therefore  the  land  upon 
which  they  stand  all  becomes  right  of  way,  and  should  be  assessed  as  such, 
and,  in  support  of  this  claim,  cites  us  to  Keener  v.  Railway  Co,,  31  Fed.  Rep. 
126;  F/affy.  Railway  Co.,  29  Amer.  &  Eng.  R.  Cas.  181;  Railway  Co.  v. 
Qoar,  Id.  189.  In  the  first  case  the  court  says:  "The  term  'right  of  way' 
has  a  twofold  signification.  It  sometimes  is  used  to  mean  the  mere  intangi- 
ble right  to  cross, — a  right  of  crossing,  a  right  of  way.  It  is  often  used  to 
otherwise  indicate  that  strip  which  the  railroad  company  appropriates  for  its 
use,  and  upon  which  it  builds  its  road-bed."  They  there  only  determine  how 
it  is  used  in  their  statute,  and  how  the  term  is  to  be  construed  under  the  facts 
in  that  case.  In  the  last  two  cases  cited,  the  courts  hold,  in  substance,  that, 
under  the  revenue  laws  of  their  respective  states,  the  term  "railroad  track" 
includes  lands  occupied  by  a  railroad  company  with  its  main  track,  side  tracks, 
depot,  round-houses,  coal  sheds,  and  water-tanks.  The  reason  for  so  holding 
is  because  they  are  so  designated  by  their  statutes.  Hence  they  give  us  no 
light,  except  perhaps  to  impress  upon  our  minds  the  necessity  of  looking  to 
our  own  statutes  to  ascertain  the  true  legislative  intent.  If  the  position 
taken  by  respondent  is  correct,  then,  as  a  sequence  therefrom,  we  must  give 
no  force  or  effect  to  that  portion  of  the  legislative  enactment  which  provides 
that  the  territorial  board  shall  not  assess  any  machine  or  reptiir  shops  not  situ- 
ate on  said  right  of  way,  but  that  it  shall  be  the  duty  of  the  assessor  to  assess 
the  same, — unless  we  further  find  that  the  legislature  presumed  that  the  rail- 
road company  would  have  machine  and  repair  shops  which  would  not  be  con- 
nected with  the  main  track  by  some  kind  of  a  railroad  track.  It  is  our  duty 
to  give  force  and  effect  to  all  parts  of  the  enactment,  where  we  can.  It  fol- 
lows, we  think,  that  the  legislature  intended  that  where  the  railroad  owned 
machine  and  repair  shops,  or  other  buildings,  not  situate  on  that  strip  of  land 
designated  by  the  act  of  congress  as  a  right  of  way,  or  where  they  owned 
other  grounds  than  the  right  of  way,  that  the  assessor  should  assess  the  same, 
and  that  it  should  not  be  assessed  by  the  territorial  bofird.  Of  course,  if  the 
railroad  company  had  obtained  the  strip  of  land  200  feet  wide,  or  less,  for  con- 
structing its  main  line  or  buildings  thereon,  through  private  property,  it 
would  still  be  "right  of  way,"  and  assessed,  with  buildings  thereon,  by  the 
territorial  board.    We  do  not  think  that  the  legislature  expected  the  railroad 
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company  to  have  machine-shops  and  repair-shops  without  having  a  track  to 
connect  the  same  with  the  main  line;  and  when  they  enacted  that  the  terri- 
torial board  "shall  not  assess  the  value  of  any  machine-shop  or  repair-shop  or 
other  buildings  not  situate  on  said  right  of  way  or  grounds  or  other  real  estate 
of  any  corporation  or  company  within  this  territory,  but  it  shall  be  the  duty 
of  the  assessor  of  the  county,  city,  or  district  in  which  said  machine  or  repair 
shops  or  other  buildings  or  grounds  or  other  real  estate  is  situated  to  assess 
the  same,"  their  intent  seems  plain,  and  that,  under  the  facts  of  this  case, 
we  must  therefore  hold  it  was  the  duty  of  this  appellant  to  assess  the  property 
in  controversy.  It  has  been  ably  argued  that  it  would  be  better  that  the  ter- 
ritorial board  should  assess  all  railroad  property.  Conceding  such  to  be  the 
case,  that  argument  should  be  addressed  to  the  legislature  rather  than  the 
court;  for  it  is  not  our  province  to  pass  upon  the  wisdom  of  the  enactment, 
but  rather  to  give  effect  to  the  legislative  intent. 

For  the  reasons  before  given  we  think  the  judgment  of  the  district  court 
should  be  reversed.    It  is  so  ordered. 

'  Buck  and  Broderick,  JJ..  concurring. 

(23  Or.  10) 

In  re  Estate  of  Houcjk*  et  at, 
{Supreme  Court  of  Oregon,    February  29, 1888.) 

1.  Executors  and  Administrators— Sales  of  Real  Estate—Application— Rights 

OF  Heirs. 

At  the  hearing  by  the  county  court  of  an  administrator's  application  to  sell  his  in- 
testate's real  estate  to  pav  unsatisfied  claims  against  the  estate,  as  provided  by  Code 
Or.  1874,  S§  1110,  1113,  1117,  parties  claiming  to  be  heirs  can  show  only  relevant 
causes  why  a  sale  should  not  be  made,  and  cannot  raise  questions  of  heirship,  or  ob- 
ject to  any  delay  or  irregularity  in  the  settlement  of  the  estate,  and  the  court  being 
satisfied  that  there  are  outstanding  claims,  and  that  the  personal  property  is  ex- 
hausted, should  order  a  sale  of  so  much  of  the  real  estate  as  will  satisfy  said  claims. 

2.  Same— Allowance  of  Claims— Debt  Dub  Administrator. 

The  fact  that  an  administrator  has  not  filed  his  undertaking  as  administrator  is 
no  valid  objection  to  the  allowance  by  the  county  court  of  a  claim  held  by  him 
against  the  estate. 

Appeal  from  circuit  court,  Linn  county. 

Thayer,  J.  This  appeal  is  from  a  judgment  of  the  circuit  court  for  the 
county  of  Linn,  affirming  a  decision  of  the  county  court  for  said  county  in  pro- 
bate proceedings.  It  appears  from  the  transcript  that  Henry  Meyer,  on  the 
17th  day  of  June,  1875,  died,  at  said  county  of  Linn,  intestate;  that  at  the 
time  of  his  death  he  was  a  resident  of  said  county;  was  a  partner  with  one 
Christopher  Houck,  under  the  firm  name  of  Houck  &  Meyer,  and  was  seized 
and  possessed  of  real  and  personal  property,  a  part  of  which  he  owned  indi- 
vidually; but  the  greater  part  thereof  belonged  to  the  firm  of  Houck  &  Meyer; 
that  he  left  no  widow,  or  known  heir;  that  he  was  a  Grerman  by  birth,  but 
had  resided  in  the  state  for  nearly  20  years;  that  on  the22d  day  of  June,  1875, 
J.  A.  Crawford,  of  said  county,  applied  to  the  said  county  court  to  be  ap- 
pointed administrator  of  the  individual  estate  of  the  deceased,  and  was  accord- 
ingly appointed  administrator  thereof;  tliat  he  thereupon  duly  qualified  as 
such  administrator,  and  filed  an  inventory,  including  both  the  individual  and 
partnei*ship  estate;  that  said  Houck  failed  to  apply  to  be  appointed  adminis- 
trator of  the  said  copartnership  estate  within  the  time  required  by  law ; 
whereupon  the  administration  thereof  devolved  upon  said  Crawford,  as  pro- 
vided in  the  statute;  but  he  failed  to  file  his  undertaking  as  administrator  of 
the  copartnership  estate  until  the  8th  day  of  May,  1877;  that  on  the  15th  day 
of  September,  1881,  said  Crawford,  as  administrator  of  the  copartnership  es- 
tate, filed  his  petition  to  the  said  county  court  for  an  order  of  sale  of  the  real 
property  belonging  thereto;  that  a  citation  to  the  heirs  to  show  cause  why 
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such  sale  should  not  be  made  was  duly  issued  and  served  by  publication ;  that 
at  the  time  specified  in  said  citation  for  showing  cause  as  therein  required, 
Maria  Agnes  Meyer,  Casper  Henry  Meyer,  John  Frederick  Meyer.  Bernard 
G.  A.  Meyer,  John  Casper  Henry  Meyer,  Anna  Sophia  Meyer,  and  Maria  En- 
gle  Meyer,  claiming  to  be  the  brothers  and  sisters  of,  and  that  they  were  next 
of  kin  to,  the  intestate,  appeared  in  the  said  proceedings,  and  filed  a  long  list 
of  objections  to  the  granting  of  the  said  petition,  including  a  number  of  cliarges 
against  the  conduct  of  the  administrator  in  administering  upon  the  estate. 
This  apparently  unlooked-for  and  unexpected  event  seems  to  have  aroused 
so  much  antagonism  that  it  quite  distracted  the  course  of  proceedings  upon 
the  petition.  The  county  court  evidently  forgot  its  duty  to  proceed,  inquire, 
and  find  whether  it  was  necessary  that  the  real  property,  or  any  portion 
thereof,  should  be  sold,  and  that  the  finding  involved  only  an  ascertainment 
whether  the  proceeds  of  the  sale  of  personal  property  had  been  exhausted,  and 
the  legitimate  charges,  expenses,  and  claims  had  not  all  been  satisfied,  and 
that  such  finding  could  be  made  irrespective  of  the  question  as  to  who  the 
heirs  of  Henry  Meyer  were,  or  whether  he  had  heirs  or  not.  All  hands  seemed 
to  think  that  it  was  necessary,  at  this  important  juncture,  to  stop  all  inquiry 
which  the  statute  requires  to  be  made  in  such  cases,  and  engage  at  once  in 
ascertaining  whether  the  seven  persons  named,  late  of  Germany,  were  the 
right  heirs  to  the  estate,  or  mere  pretenders.  No  immediate  distribution  of 
the  estate  was  con teui plated,  nor  was  likely  to  be  made  soon,  yet  the  parties 
representing  it,  and  those  claiming  an  interest  in  it,  proceeded  energetically 
to  make  up  extensive  and  formal  issues  involving  principally  the  question 
whether  these  Grermans  were  or  not  of  the  same  stock  with  the  deceased,  and  to 
take  the  depositions  of  a  great  number  of  witnesses  upon  that  point,  occupy- 
ing a  period  of  four  or  five  years  in  that  vain  pursuit.  Such  fact  may  have 
to  be  determined  at  the  final  winding  up  of  the  estate  and  termination  of  the 
proceedings  connected  therewith,  but  it  is  time  enough,  as  has  been  said,  to 
cross  a  stream  when  you  get  to  it.  The  inquiry  was  entirely  premature  and 
unnecessary.  When  these  parties  appeared,  claiming  to  be  the  heii*s  of  the  in- 
testate, they  should  have  been  admitted  to  show  any  relevant  and  pertinent 
cause  why  a  sale  of  the  real  property  should  not  be  made  in  accordance  with 
the  petition,  without  questioning  their  heirship.  Such  a  course  would  not 
have  enlarged  the  duties  of  the  county  court  in  the  premises.  It  would  have 
assisted  the  court  in  ascertaining  the  facts  necessary  for  it  to  know,  and  which 
it  was  required  to  find,  before  gran  ting  the  order  applied  for,  whether  anyone 
appeared  to  show  cause  against  it  or  not.  Heirs  do  not  admit  the  facts  al- 
leged in  the  petition,  in  such  cases,  by  not  appearing,  and  it  is  only  to  afford 
them  an  opportunity  to  point  out  objections  to  granting  it,  which  the  court 
might  overlook,  that  they  are  notified  to  appear.  This  court  will  not  under- 
take to  determine  from  the  evidence  whether  or  not  the  parties  alluded  to  are 
the  heirs  of  Henry  Meyer.  Nor  was  it  necessary  for  the  circuit  or  county 
courts  to  make  any  such  determination.  The  only  question  for  this  court  to 
decide  is  whether  or  not  the  county  court  should  have  found  that  it  was  neces- 
sary to  order  a  sale  of  the  real  property  of  the  deceased,  or  any  part  of  it.  If 
the  proceeds  of  the  sale  of  the  personal  property  had  become  exhausted,  and  there 
were  still  funeral  charges,  expenses  of  administration,  or  claims  against  the 
estate,  which  had  not  been  satisfied,  it  was  certainly  the  duty  of  the  county 
court  to  make  the  order  to  sell  the  real  property,  or  a  sufidcient  part  thereof » 
to  liquidate  any  balance  of  such  charges,  expenses,  or  claims.  Sections  1110, 
1113, 1117,  Code  1874,  provide  to  that  efllect,  and  the  county  court  had  no  right 
to  go  outside  of  their  provisions.  It  was  contended  at  tlie  hearing  that  the 
administrator  had  procrastinated  the  business  of  settling  the  estate  to  such  an 
extent  that  the  county  court  was  justified  in  denying  the  application  for  the 
order  of  sale  of  the  real  property  upon  that  ground.  That  may  be  the  rule  in 
some  of  the  other  states,  but  it  is  not  the  rule  under  our  procedure.    There  is 
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no  limitation  in  this  state  as  to  the  time  when  a  claim  against  the  estate  of  a 
deceased  person  may  be  presented,  nor  as  to  when  such  an  application  is  re- 
quired to  be  made.  The  county  court  has  jurisdiction  over  the'  proceedings 
of  administrators,  and  authority  to  direct  and  control  their  conduct  and  settle 
their  accounts,  (subsection  3,  §  869,  Code  1874,^  and  the  court  is  always  open 
for  the  transaction  of  such  business,  (section  877,  Id.)  If  any  delay,  there- 
fore, has  occurred  in  the  administration  of  this  estate,  the  administrator  is  not 
alone  chargeable  with  it.  Parties  interested  in  the  estate  could  very  easily 
have  had  his  movements  expedited,  and  the  court  could  have  done  so  of  its 
own  motion.  Another  question  contended  for  on  the  hearing  was  that  the 
administrator's  personal  claim  against  the  estate,  amounting  to  $3,000  and 
interest,  included  in  the  schedule  annexed  to  his  petition,  had  never  been  le- 
gally allowed,  and  was  barred  by  the  statute  of  limitations  at  the  time  the  pe- 
tition was  filed.  It  appears  that  the  administrator,  on  the  1st  day  of  July, 
1876,  presented  the  claim  to  the  then  county  judge  of  Linn  county  for  allow- 
ance, and  that  such  judge  duly  allowed  it  as  a  claim  against  the  said  estate; 
but  counsel  for  the  respondents  insist  that  as  the  administrator  had  not  at 
that  time  filed  his  undertaking  as  administrator  of  the  partnership  estate,  he 
was  not,  under  the  statute,  authorized  to  act  as  such,  and  that  the  county 
judge  referred  to  had  no  authcirity  to  allow  it.  But  I  do  not  think  it  follows 
that  because  the  administrator  W2i8  not  allowed  to  act  as  such,  that  he  could 
not  have  his  claim  against  the  estate  allowed.  He  was,  nevertheless,  the  le- 
gal administrator  of  the  partnership  estate;  became  such  by  virtue  of  his  be- 
ing administrator  of  the  individual  estate;  and  while  he  may  not  have  had 
the  right  to  enter  upon  the  discharge  of  the  duties  of  his  trust  until  he  gave 
the  required  security,  yet  that  would  not  prevent  him  from  presenting  his 
own  claim  to  the  county  judge  for  allowance,  nor  deprive  that  officer  of  his 
authority  to  allow  it.  The  question,  to  my  mind,  is  clearly  untenable.  I  am 
satisfied  from  an  examination  of  the  petition,  schedule  accompanying  it,  and 
the  evidence  relating  thereto,  that  the  county  court  should  have  granted  the 
order  to  sell  at  least  a  part  of  the  real  property  in  order  to  discharge  the  resi- 
due of  the  claims  against  the  estate;  as  to  what  part  thereof  should  be  re- 
quired to  be  sold  for  that  purpose,  the  county  court  can  judge  much  more  in- 
telligently than  this  court  is  able  to.  And,  probably,  as  the  estate  is  partner- 
ship property,  and  must  eventually  be  sold  or  partitioned  between  the  part- 
ners, it  would  be  better  to  order  it  all  ^Icl. 

The  judgments  of  the  circuit  and  county  courts  will  be  reversed,  and  the 
case  remanded  for  further  proceedings  in  accordance  with  this  opinion. 

Stbahan,  J.,  was  an  attorney  in  this  case  in  the  court  below,  and  took  uo 
part  in  its  hearing  in  supreme  court. 


(38  Kan.  368)  JEWELL  et  aL  V.  SIMPSON. 

{Supreme  Court  of  Karisas,    March  10, 1888.) 

1.  Chattel  Mortgages — Recording  after  Levy  of  Execution. 

Where  a  chattel  mortgage  is  not  deposited  in  the  oiHce  of  the  register  of  deeds,  as 
prescribed  by  the  statute,  until  after  a  judgment  creditor  of  the  mortgagor  levies 
upon  the  property  described  therein,  and  the  mortgagee  has  no  possession  of  the 
property  mortgaged,  the  chattel  mortgage  is  void  as  against  the  creditor  obtaining 
a  lien  by  his  execution  and  levy.  Section  9,  art.  2,  c.  68,  Comp.  Laws  1885 ;  Ramsey 
V.  Glenn,  83  Kan.  271,  6  Pac.  Rep.  265. 

2.  Same — By  Mortgagor  Having  No  Iktbrest  in  the  Property. 

A  chattel  mortgage  signed  and  executed  by  a  firm  having  no  title  or  interest  in 
the  property  therein  described  does  not  convey  or  transfer  the  legal  or  equitable  Utle 
of  the  property  to  the  alleged  mortgagee. 
8.  Same— Reformation— Parties. 

In  an  action  to  recover  damages  for  alleged  conversion  of  personal  property  which 
the  plaintiffs  claim  by  virtue  of  a  chattel  mortgage,  snch  mortgage  cannot  be  re- 
formed, when  the  persons  sought  to  be  made  liable  on  the  instrument  when  re- 
formed' are  not  parties  to  the  action. 
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Error  to  superior  court,  Shawnee  county;  W.  C.  Webb,  Judge. 
Application  for  rehearing.    For  former  opinion,  see  16  Pac.  Rep.  450. 
JetmoTe  &  8on,  for  plaintiff  in  error.    Roasinytonf  Smith  <&  Dallas  and  P, 
X.  JSoper,  for  defendant  in  error. 

PipR  Curiam.  Counsel  for  plaintiffs  in  error  have  forcibly  presented  amo- 
tion for  rehearing  in  this  case.  We  reiterate  what  was  stated  in  our  former 
opinion,  and  are  satisfied  that  the  law  is  correctly  declared  therein.  But  fur- 
ther in  this  action  the  chattel  mortgage,  under  which  plaintiffs  in  error  claim 
possession,  cannot  be  reformed,  as  George  and  Harry  Davis  are  not  parties  in 
the  court  below.  We  cannot  say  that  "Davis  and  Sons"  are  bound  by  a  chat- 
tel mortgage  which  they  did  not  sign,  even  if  executed  by  mistake,  unless 
they  are  pai-ties  to  the  record,  with  opportunity  to  contest. 

Johnston,  J.t  having  been  of  counsel,  took  no  part  in  the  decision. 

(38  Kan.  668)  _  „ 

Blackman  ©.  Webb, 
(Supreme  Court  of  Kansas.    March  10, 1888.) 

Attornbt  Ain>  Client— Retaining  Feb. 

Whenever  an  attorney  and  counselor  at  law  is  employed  generally  to  proseoate 
or  defend  in  an  action,  he  may,  after  the  action  has  been  terminated,  recover  from 
his  client  a  retaining  fee,  although  the  contract  of  employment  did  not  expressly  or 
specifically  mention  a  retaining  fee. 

ISyllabua  by  the  Court.) 

Error  to  district  court,  Shawnee  county;  John  Guthrie,  Judge. 
Waters  &  Chase,  for  plaintiff  in  error.     Webb  <&  Spencer^  for  defendant  in 
error. 

Valentine,  J.  This  was  an  action  brought  by  Leland  J.  Webb  against 
L.  Blackman  to  recover  for  a  retainer  as  an  attorney  and  counselor  at  law. 
The  case  was  tried  before  the  court  and  a  jury,  and  the  jury  found  in  favor 
of  the  plaintiff  and  against  tl)e  defendant,  finding  the  value  of  the  retainer  to 
be  ^100,  and  also  that  the  plaintiff  had  performed  services  for  the  defendant, 
in  pursuance  of  such  retainer,  to  the  value  of  $25,  and  the  court  rendered 
judgment  in  favor  of  the  plaintiff  and  against  the  defendant  for  $100,  for  the 
retainer  only,  and  nothing  for  tlie  ser^'ices;  and  to  reverse  this  judgment,  the 
defendant,  as  plaintiff  in  error,  brings  the  case  to  this  court.  The  only  ques- 
tion presented  to  this  court  is  whether  an  attorney  at  law  is  entitled  to  re- 
cover a  retaining  fee  where  he  sues  only  for  the  retaining  fee  and  not  for  serv- 
ices, and  where  no  express  or  specific  contract  has  been  made  for  a  retaining 
fee,  but  only  a  general  contract  for  the  services  of  the  attorney  in  defending 
in  one  action  already  commenced,  and  in  prosecuting  in  another  action  in  con- 
templation. The  word  "retainer,"  when  used  in  the  place  where  we  are  now 
using  it,  is  defined  as  follows:  "The  act  of  a  client  by  which  he  engages  an 
attorney  or  counselor  to  manage  a  cause,  either  by  prosecuting  it,  when  he  is 
plaintiff,  or  defending  it,  when  he  is  defendant.  The  retaining  fee."  Bouv. 
Law  Diet.  "Retainer."  "The  act  of  employing  or  engaging  an  advocate, 
barrister,  attorney,  counselor,  solicitor,  or  proctor,  to  appear  and  prosecute  or 
defend.  Tlie  word  is  also  used  for  the  notice  served  by  an  attorney,  etc.,  on 
the  opposite  party  or  attorney,  that  he  has  been  retained,  in  which  use  it  is 
by  elision  for  notice  of  retainer;  and  for  the  fee  paid  to  a  lawyer  upon  his  un- 
dertaking a  cause,  in  which  use  it  is  by  elision  for  a  retuining  fee."  Abb. 
Law.  Diet,  "lietainer."  It  will  be  seen  that  the  word  "retainer"  as  used 
in  cases  of  this  kind  means:  First,  the  act  of  the  client  in  employing  his  at- 
torney or  counsel;  second,  the  notice  of  the  retainer  served  upon  the  ojiposite 
party  or  his  attorney;  third,  the  retaining  fee.     We  think  the  action  may  be 
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maintained,  and  the  ease  of  Perry  v.  Lord,  111  Mass.  504,  is  sufficient  author- 
ity therefor.  A  retainer  may  be  inferred  from  the  circumstances  of  the  case, 
(1  Amer.  &  Eng.  Cyclop.  Law,  953;  Weeks,  Attys.  340,  and  cases  there 
cited;)  and  the  right  to  a  retainer  fee  follows  every  retainer.  When  an  at- 
torney is  engaged  to  prosecute  or  defend  in  an  action,  his  entire  services  in 
that  action  are  engaged  for  his  client,  and  he  cannot  perform  services  .for  the 
adverse  party.  He  is  retained  by  his  client  for  that  entire  action;  and 
whether  his  client  may  ever  call  upon  him  to  perform  services  or  not,  he  can- 
not perform  services  in  that  action  for  the  adverse  party,  nor  can  he  receive 
any  fee  or  compensation  from  the  adverse  party.  All  his  skill  and  ability  for 
that  case  is  at  the  command  of  his  client.  A  retainer  of  an  attorney  at  law 
is  presumably  worth  something  to  the  client,  and  presumably  a  loss  to  the  at- 
torney;  and  whether  the  attorney  is  ever  called  upon  to  perform  any  services 
or  not,  in  that  case  he  may,  when  the  case  is  terminated,  recover  for  what- 
ever the  evidence  shows  the  retainer  was  worth.  Whether  he  may  in  any 
case  recover  a  retaining  fee  and  also  an  additional  amount  for  his  services  we 
are  not  now  called  upon  to  determine.  And  neither  are  we  called  upon  to  de- 
termine whether  he  could  in  any  case  recover  as  a  retaining  fee  more  than  his 
entire  services  would  be  worth  if  he  sliould  devote  his  services  to  the  entire 
case,  and  through  all  its  stages,  from  the  beginning  to  the  end.  All  that  we 
are  now  required  to  determine  is  whether  he  can  recover  a  ret-aining  fee  at  all, 
in  a  case  where  no  such  fee  was  expressly  and  specifically  contracted  for,  but 
only  a  general  contract  of  employment  was  made.  We  hold  that  he  can  re- 
cover. The  judgment  of  the  court  below  will  be  affirmed. 
All  the  justices  concuning. 


(39  Kan.  37) 

Bbowk  et  al.  v.  City  of  Atchison. 
{Supreme  Cawrt  of  Kcmsas.    March  10, 1888.) 

1.  Municipal  Cobporationb— Indebtedness— Rbfundino— Additional  Bonds— -Va 

UDITY. 

Where  a  dty  of  the  second  class  refunds  a  portion  of  Its  outstanding  bonded  in- 
debtedness at  60  cents  on  the  dollar,  under  a  statute  (chapter  89,  Laws  1877)  which 
permits  the  city  to  refund  such  indebtedness  at  only  that  rate;  and  at  the  same 
time,  and  as  a  part  of  the  same  transaction,  the  city  enters  into  a  contract  with  the 
holders  of  the  original  bonded  indebtedness  to  issue  still  other  and  additional  bonds 
on  the  same  bonded  Indebtedness,  and  to  deposit  such  additional  bonds  with  a  third 
party,  to  be  afterwards  delivered  to  the  holders  of  the  original  bonded  indebtedness, 
and  to  become  valid  and  bindlnfir  instruments  upon  certam  contingencies ;  and  such 
additional  bonds  are  so  issued  and  deposited :  held,  that  both  the  contract  and  the 
additional  bonds  are  void. 

2.  Same. 

And,  for  reasons  given  in  the  opinion,  TieZd,  that  such  contract  and  additional 
bonds  are  also  void  under  other  statutes. 

8.  Same— Ultba  Vibes  Contbact— E<juitablb  Relief. 

Where  a  contract  is  entered  into  in  good  faith  between  a  corporation,  public  or 
private,  and  an  individual  person,  and  the  contract  is  void,  in  whole  or  in  part,  be- 
cause of  a  want  of  power  on  the  part  of  the  corporation  to  make  it,  or  to  enter  into 
it  in  the  manner  in  which  the  corporation  enters  Into  it,  but  the  contract  is  not  im- 
moral, inequitable,  or  unjust,  and  the  contract  is  performed,  in  whole  or  in  part,  by 
and  on  the  part  of  one  of  the  parties,  and  the  other  party  receives  benefits  by  rea- 
son of  such  performance  over  and  above  any  equivalent  rendered  in  return,  and 
these  benefits  are  such  as  one  party  may  lawfully  render,  and  the  other  party  law- 
fully receive,  the  party  receiving  such  benefits  will  be  required  to  do  equity  towards 
the  other  party  by  either  rescinding  the  contract,  and  placing  the  other  party  in 
statu  quo.  or  by  accounting  to  the  Other  party  for  all  benefits  received  for  which 
no  equivalent  has  been  rendered  in  return ;  and  all  this  should  be  done  as  nearly  in 
accordance  with  the  terms  of  the  contract  as  the  law  and  equity  will  permit. 

i.  Same— DocTBiNE  Applied  to  Invalid  Bonds. 

And  held,  under  the  circumstances  of  this  case,  that,  although  the  contract  and 
the  additional  bonds  in  this  case  are  void,  the  city  must  account  to  the  holders  of 
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the  original  bonded  indebtednesa  for  all  benefits  received  by  it  for  wbicbit  has  ren- 
dered no  equivalent;  and  this,  as  nearly  in  accordance  with  the  contract  as  the  law 
and  equity  will  permit. 
(Syllabus  by  the  Coy/rt») 

Error  to  district  court,  Shawnee  county;  David  Martin,  Judge. 

This  was  an  action  brought  in  the  district  court  of  Atchison  county  on 
March  26,  1883,  by  the  city  of  Atchinson  against  William  Hetherlngton  and 
Webster  W.  Hetherington,  partners  as  Wm.  Hetherlngton  &  Co.,  to  have 
certain  bonds  of  the  city  of  Atchison,  20  in  number,  and  each  for  $500, 
amounting  in  the  aggregate  to  $10,000,  canceled  and  declared  null  and  void 
for  illegality  in  their  execution,  and  for  want  of  consideration.  On  Decem- 
ber 12,  1883,  the  defendants  answered,  setting  forth  the  circumstances  under 
which  the  bonds  were  placed  in  their  hands;  that  they  had  no  interest  in  the 
bonds  except  as  trustees;  that  J.  P.  Brown  and  Frank  Bier,  partners  as  Brown 
&  Bier,  were  the  real  owners  of  the  bonds;  and  that  there  could  not  be  a  com- 
plete determination  of  the  questions  involved  in  the  controversy  without  Brown 
&  Bier  being  made  parties,  and  asking  that  they  should  be  so  made  parties. 
Also  Brown  &  Bier  appeared,  and  asked  to  be  made  parties  defendant,  which 
was  granted;  and  on  January  8,  1884,  they  filed  their  answer  and  cross-peti- 
tion, setting  forth,  in  substance,  among  other  things,  the  following:  On  Au- 
gust 23.  1879,  Brown  &  Bier  owned  bonds  of  the  city  of  Atchison  amounting 
to  $49,943.95,  which,  by  way  of  compromise,  they  permitted  to  be  refunded 
by  the  city  of  Atchison  at  the  rate  of  60  cents  on  the  dollar.  At  the  same 
time,  and  as  a  part  of  the  same  transaction,  they,  with  the  city  of  Atchison, 
entered  into  a  certain  contract,  in  pursuance  of  which  the  bonds  in  contro- 
versy were  issued,  and  placed  in  the  hands  of  Wm.  Hetherlngton  &  Co.  as 
trustees;  and  it  is  alleged  that  the  city  of  Atchison  has  violated  such  contract 
in  various  particulars,  whereby  it  has  become  liable  to  Brown  &  Bier;  and 
therefore  they  pray  that  judgment  may  be  rendered  against  the  city  of  Atchi- 
son— First,  that  its  petition  against  Wm.  Hetherington  &  Co.  be  dismissed; 
seconds  that  the  city  of  Atchison  be  decreed  to  specilically  perform  the  afore- 
said contract,  and  to  issue  further  bonds  to  Brown  &  Bier  to  the  amount  of 
$19,977.58,  with  7  per  cent,  interest  from  July  1,  1879,  or  that  judgment  be 
rendered  in  favor  of  Brown  &  Bier,  and  against  the  city  of  Atchison  for  that 
amount;  third,  or,  if  such  judgment  cannot  be  rendered,  then  that  judgment 
be  rendered  in  favor  of  Brown  &  Bier,  and  against  the  city  of  Atchison,  for 
the  sum  of  $70,000,  or  that  the  city  return  to  Brown  &  Bier  the  original 
bonds  and  coupons  delivered  by  them  to  the  city  in  the  same  condition  in 
which  they  were  when  delivered,  and  for  other  relief.  Full  replies  were  filed 
by  the  plaintiff  to  the  answers  of  the  defendants.  The  case  was  afterwards 
tried  before  the  court  without  a  jury;  and  the  court  made  special  findings  and 
conclusions  of  fact  and  law,  and  on  May  29, 1886,  rendered  judgment  in  favor 
of  the  plaintiff,  and  against  the  defendants,  that  the  bonds  in  controversy  be 
delivered  up,  and  canceled,  and  held  for  naught,  and  that  Brown  &  Bier  be 
forever  enjoined  from  setting  up  or  claiming  any  right  or  interest  therein  or 
thereto;  and,  to  revei-se  this  judgment,  Brown  &  Bier,  as  plaintiffs  in  error» 
bring  the  case  to  this  court,  making  the  city  of  Atchison  the  defendant  in  er- 
ror. The  contract  between  the  city  of  Atchison  and  Brown  &  Bier,  as  shown 
by  the  pleadings  and  the  findings  of  the  court,  reads  as  follows: 

"Whereas,  the  partnership  firm  of  Brown  &  Bier  now  hold  general  funding 
bonds,  and  judgments  on  coupons  from  the  general  funding  bonds  of  the  city  of 
Atchison,  Kansas,  amounting  in  the  aggregate  to  the  sum  of  $49,943.95;  and 
whereas,  the  city  of  Atchison  is  indebted  to  divers  and  sundry  other  parties  who 
now  hold  the  bonds  of  the  said  city  of  Atchison ;  and  whereas,  the  said  city 
of  Atchison  has  offered  to  compromise  the  said  bonds  and  judgments  now  held 
and  owned  by  the  said  Brown  &  Bier  upon  a  basis  of  50  cents  and  10  per 
cent,  commission  on  the  dollar  of  said  amount  of  $49,943.95,  by  issuing  to 
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said  Brown  &  Bier  refunding  bonds  of  tbe  said  city  of  Atchison ,  due  in  20  years 
from  July  1»  A.  D.,  1878,  with  interest  at  7  percent,  per  annum,  payable  semi* 
annually;  and  whereas,  the  said  Brown  &  Bier  have  accepted  the  said  propo- 
sition of  the  said  city  of  Atchison  to  compromise  tbe  said  amount  of  bonds 
and  judgments  by  them  iield  and  owned  at  60  cents  on  the  dollar,  as  afore- 
said, in  refunding  bonds  of  the  city  of  Atchison,  upon  the  following  terms 
and  conditions,  to-wit:  First.  The  said  city  of  Atchison  is  to  deliver  to  said 
Brown  &  Bier  refunding  bonds  of  the  city  of  Atchison  in  an  amount  equal 
to  sixty  per  cent.,  as  aforesaid,  of  the  said  sum  of  ^9,943.95,  the  receipt  of 
which  said  refunding  bonds  is  hereby  acknowledged.  Second.  If  the  said  city 
of  Atchison  shall,  at  any  time  within  five  years  from  this  date,  compromise 
any  of  its  bonded  indebtedness  now  outstanding,  by  issuing  refunding  bonds 
of  said  city  in  any  amount  in  excess  of  sixty  cents,  as  aforesaid,  on  the  dollar 
on  any  bohd  compromised,  or  shall  levy  or  cause  to  be  levied  a  tax  to  pay  any 
amount  due  in  excess  of  60  per  cent,  thereof,  then  and  in  that  event  the  said 
city  of  Atchison  is  to  issue  and  deliver  to  Brown  &  Bier  refunding  bonds  of 
the  city  of  Atchison  in  an  amount  equal  to  what  such  per  cent,  in  excess  of 
sixty  per  cent,  on  any  bonds  so  compromised  would  amount  to  on  the  sum  of 
$49,943.96,  and  interest  on  such  excess  at  7  per  cent,  from  July  1, 1879:  Now, 
therefore,  for  the  purpose  of  fulfilling  the  terms  and  conditions  of  this  agree- 
ment obligatory  upon  the  said  city  of  Atchison,  the  said  city  of  Atchison  has 
caused  to  be  issued  and  properly  executed  ten  thousand  dollars  of  the  refund- 
ing bonds  of  said  city,  a  schedule  of  which  is  hereto  attached  as  part  hereof; 
and,  by  agreement  of  the  parties  hereto,  the  said  city  of  Atchison  has  depos- 
ited said  ten  thousand  dollars  of  refunding  bonds  of  said  city,  so  executed  and 
issued  as  aforesaid,  with  Wm.  Hetherington  &  Co.,  of  the  city  of  Atchison,  in 
escrow,  there  to  remain  for  and  during  the  period  of  five  yeara  from  date 
thereof,  unless  sooner  delivered  to  said  Brown  &  Bier  under  the  terms  of  this 
agreement;  that  is  to  say,  that  if  the  said  city  of  Atchison  shall,  at  any  time  be- 
fore the  expinition  of  five  years  from  date  hereof,  compromise  any  of  its  out- 
standing bonded  indebtedness  at  any  sum  in  excess  of  sixty  cents,  as  afore-' 
said,  on  the  dollar,  or  shall,  at  any  time  within  such  period,  levy  or  cause  to 
be  levied  a  tax  to  pay  any  bonds,  coupons,  or  judgments  against  the  city  on 
any  of  its  outstanding  bonds  or  coupons  in  excess  of  sixty  per  cent.,  as  afore* 
said,  of  the  amount  due  thereon,  then  and  in  that  event  the  said  Wm.  Heth- 
erington &  Co.  are  authorized  to  deliver  to  the  said  Brown  &  Bier,  out  of  the 
said  bonds  so  deposited  with  them  under  this  agreement,  such  an  amount 
thereof  of  the  face  value  equal  to  what  such  per  cent,  in  excess  of  sixty  per 
cent,  would  amount  to  on  the  sum  of  $49,943.95.  and  interest  on  such  excess 
at  7  per  cent,  from  July  1,  1879.  And  it  is  further  agreed  that  the  condition 
upon  which  said  Hetherington  &  Co.  shall  deliver  said  bonds  to  Brown  &  Bier, 
under  this  contract,  shall  bo  the  official  records  of  said  city  of  Atchison,  if 
said  city  shall  keep  a  record  of  each  compromise  of  said  bonds.  Should  the 
city  of  Atchison  levy  tax  to  pay  interest  on  bonds,  judgments,  and  coupons, 
then. the  record  of  such  levy  shall  be  the  evidence.  Said  Hetherington  «&  Co. 
shall  give  written  notice  to  the  mayor  of  said  city  at  least  ten  days  before  any 
l)onds  shall  be  delivered  under  this  agreement.  This  contract  shall  not  re- 
main in  force  beyond  the  expiration  of  five  years  from  date  hereof,  at  which 
time  all  such  bonds  deposited  with  said  Wm.  Hetherington  &  Co.,  under  this 
agreement,  not  used  under  the  terms  hereof,  shall  be  surrendered  to  suid  city 
for  cancellation.  It  is  further  mutually  agreed  between  the  parties  hereto 
that  said  Brown  &  Bier  and  the  said  city  of  Atchison  shall  act  in  good  faith 
towards  the  other  as  to  the  subject-matter  hereof;  and  the  said  Brown  &  Bier 
agree  that  they  will  not  in  any  way  interfere  with  the  said  city  of  Atchison  in 
its  attempt  to  compromise  its  outstanding  indebtedness,  and  further  agree 
that  they  will  faithfully  labor  to  bring  about  and  effect  a  compromise  of  the 
indebtedness  of  said  city  at  a  sum  not  to  exceed  sixty  cents,  as  aforesaid,  on 
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the  dollar,  at  the  earliest  practical  period,  and  should  they  fail  to  do  so  they 
forfeit  all  right  under  this  contract,  and  said  bonds  shall  be  returned  to  said 
city  of  Atchison  upon  demand  therefor;  but  the  said  Brown  &  Bier  do  not 
obligate  themselves  to  effect  any  settlement  of  said  indebtedness. 

"In  witness  whereof  the  said  city  of  Atchison,  by  its  mayor,  hereto  fully 
authorized  )>y  bond  committee,  has  caused  these  presents  to  be  executed,  and 
caused  the  same  to  be  attested  by  the  corporal  [corporate]  seal  of  said  city, 
and  said  Brown  &  Bier  have  hereunto  affixed  their  signatures,  this  23d  day  of 
August,  1879. 

[Seal.]  "The  City  of  Atchison,  Kansas, 

"Per  John  C.  Tomlinson,  Mayor. 
"Brown  &  Bier." 

Each  of  the  bonds  deposited  with  Wm.  Hetherington  &  Co.,  except  as  to 
number,  and  each  of  the  refunding  bonds,  except  as  to  number  and  amount, 
as  is  shown  by  the  pleadings  and  the  findings  of  the  court,  reads  as  follows: 
"[Number]  United  States  of  America.  [Dollars] 

"114.  [State  Seal.]  ^500. 

"State  of  Kansas,  County  of  Atchison,  City  of  Atchison.    Refunding  Bond. 

"Know  all  men  by  these  presents  that  the  city  of  Atchison,  (a  city  of  the 
second  class,)  in  the  county  of  Atchison  and  state  of  Kansas,  for  value  re- 
ceived, hereby  promises  to  pay  to  the  bearer  on  July  1,  1898,  at  the  office  of 
the  treasurer  of  said  city,  the  sum  of  five  hundred  dollars,  with  interest  there- 
on from  date  until  paid  at  the  rate  of  7  per  cent,  per  annum,  payable  semi- 
annually on  January  1st  and  July  1st  of  each  year,  at  the  oflice  of  the  treas- 
urer of  said  city,  on  presentation  of  the  proper  coupons  hereto  attached,  and 
at  the  times  therein  mentioned,  respectively.  This  is  one  of  a  series  of  bonds 
of  like  tenor  and  date,  of  the  denominations  of  $50,  $100,  $500,  and  $1,000, 
respectively,  amounting  in  the  aggregate  to  three  hundred  and  thirty-three 
thousand  dollara,  ($333,000,)  issued  for  the  purpose  of  refunding  the  entire 
bonded  indebtedness  of  said  city  of  Atchison,  under  and  by  virtue  of  the  laws 
of  the  state  of  Kansas,  and  the  provisions  of  an  act  of  the  legislature  entitled 
•  An  act  to  enable  cities  of  the  second  and  third  classes  to  refund  their  indebt- 
edness,' approved  March  3,  1877,  being  chapter  89  of  the  Acts  of  the  Legis- 
lature of  Kansas  for  1877;  the  mayor  and  council  of  said  city  of  Atchison 
having  duly  determined  at  what  per  cent,  said  indebtedness  should  be  refunded, 
and  said  issue  of  bonds  being  made  in  every  respect  in  conformity  with  law. 

"Executed  and  issued  at  said  city  of  Atchison,  in  Atchison  county,  Kansas, 
by  order  of  the  mayor  and  council  of  said  city,  and  signed  by  the  mayor  and 
clerk,  and  attested  with  the  seal  of  said  city,  this  1st  day  of  July,  A.  £>.  1878. 

[Seal  of  the  City  of  Atchison.] 

t Signed]         "John  C.  Tomlinson,  Mayor  of  the  City  of  Atchison. 
Signed]  "Thos.  J.  White,  Clerk  of  the  City  of  Atchison." 

Coupons,  substantially  the  same  in  form,  for  the  semi-annual  interest  pay- 
able  on  said  bonds,  were  attached  to  each  of  the  bonds,  to  those  deposited  with 
Wra.  Hetherington  &  Co.  as  well  as  to  those  delivered  to  Brown  &  Bier. 

Waggener,  Martin  <&  Orr,  for  plaintiff  in  error.  Wm.  R.  Smith,  for  de- 
fendant in  error. 

Valentine,  J.,  {after  stating  the  facts  as  above.)  On  August  23,  1879, 
Brown  &  Bier  owned  bonds  of  the  city  of  Atchison,  which  was  then  a  city  of 
the  second  class,  amounting  in  the  aggregate,  principal  and  interest,  to  the 
sum  of  $49,943.95,  which,  by  an  agreement  with  the  city,  were  refunded  at 
the  rate  of  60  cents  on  the  dollar;  Brown  &  Bier  receiving  in  new  or  refund- 
ing bonds  $29,950,  and  in  money  $16.37.  Also,  as  a  part  of  the  same  trans- 
action, other  new  or  refunding  bonds  to  the  amount  of  $10,000  were  issued 
by  the  city  of  Atchison,  and  deposited  with  Wm.  Hetherington  &  Co.  as  trus- 
tees, to  be  held  by  them  in  escrow  for  a  time  not  exceeding  five  years,  subject 
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upon  certain  conditions  and  contingencies  set  forth  in  a  written  contract  made 
between  the  parties  at  the  same  time,  and  as  a  part  of  the  same  transaction* 
to  be  finally  delivered,  in  whole  or  In  part,  to  Brown  &  Bier,  or  to  be  returned, 
in  whole  or  in  part,  to  the  city  of  Atchison;  snch  delivery  or  return  to  depend 
entirely  upon  the  conditions  and  contingencies  set  forth  in  said  contract.  AU 
these  new  or  refunding  bonds,  the  ones  deposited  with  Wm.  Hetherington  & 
Go.  as  well  as  the  others,  as  is  shown  upon  their  face,  and  as  is  also  shown  by 
the  findings  of  the  court  below,  were  issued  under  chapter  89,  Laws  1877. 
That  chapter,  so  far  as  it  is  necessary  to  quote  it,  reside  as  follows: 

"Section  1.  Every  city  of  the  second  and  third  class  is  hereby  authorized  to 
take  up  and  refund  all  its  matured  and  maturing  bonds  issued  on  account  of 
any  subscription  to  the  capital  stock  of  any  railroad  company,  or  for  any  other 
purpose,  including  all  accrued  Interest  thereon,  and  Judgments  rendered  on 
any  such  bonds,  and  interest. 

"Sec.  2.  The  bonds  Issued  under  this  act  shall  be  at  the  rate  of  not  exceed- 
ing sixty  cents  for  each  dollar  of  said  indebtedness,  and  shall  bear  seven  per 
cent,  interest  per  annum,  payable  semi-annually  on  the  first  day  of  January 
and  July  of  each  year,  with  proper  coupons  attached  for  such  interest;  be 
signed  by  the  mayor  and  clerk,  and  attested  with  the  seal  of  the  city.  *  *  * 
Bald  bonds  sliall  be  due  and  payable  twenty  years  after  date  thereof.'* 

The  first  question  presented  in  this  case  is  whether  the  aforesaid  written 
contract  is  valid  or  not.  Is  it  valid  under  the  act  under  which  the  new  bonds 
were  issued?  In  our  opinion  it  is  not.  Under  that  act,  a  city  is  not  author- 
ized to  issue  refunding  bonds  at  a  rate  greater  than  60  cents  on  the  dollar. 
Under  that  act,  it  would  seem  that  all  refunding  bonds  issued  in  excess  of  60 
cents  on  the  dollar,  and  all  contracts  therefor,  with  or  without  reference  to 
any  conditions  or  contingencies,  would  be  void.  It  would  therefore  seem  that 
all  that  part  of  the  aforesaid  contract  providing  that  bonds  might  be  issued  or 
delivered  in  excess  of  60  cents  on  the  dollar  is  void,  and  the  bonds  themselves 
80  Issued  are  also  void;  and,  further,  the  natural  tendency  of  the  aforesaid 
contract  would  be  to  prevent  the  city  from  compromising  or  refunding  any  of 
its  remaining  bonded  indebtedness  at  a  rate  exceeding  60  cents  on  the  dollar, 
notwithstanding  the  fact  that  chapter  50,  Laws  1879,  which  was  then  in  force, 
provides  that  any  city  may  compromise  and  refund  any  of  its  indebtedness  at 
an  amount  greater  or  less  than  60  cents  on  the  dollar,  and  at  an  amount  up  to 
the  actual  amount  of  the  indebtedness.  If  this  contract  is  valid,  then  its 
tendency  would  be  to  virtually  repeal  the  foregoing  statute,  so  far  as  the  city  of 
Atchison  is  concerned.  See,  also,  section  36  of  the  second-class  city  act,  as 
amended  by  section  1  of  chapter  67  of  the  Laws  of  1873.  Also  the  tendency 
of  the  contract  would  be  to  prevent  the  city  of  Atchison  from  levying  a  tax 
to  pay  any  amount  due  on  its  outstanding  bonded  indebtednef^s  in  excess  of  60 
per  cent,  thereof.  This  is  also  in  contravention  of  law,  and  against  public 
policy;  for  every  holder  of  every  one  of  the  city's  bonds  had  the  unimpeach- 
able right  to  require  that  the  city  should  levy  an  amount  of  tax  sufiicient  to 
pay  the  entire  amount  of  his  bond,  and  no  bondholder  was  required  by  any 
law  to  compromise  with  reference  to  his  bond  or  bonds,  or  to  take  anything 
less  /or  his  bond  or  bonds  than  the  full  face  value  thereof,  with  all  the  inter- 
est thereon.  It  was  always  purely  discretionary  with  every  bondholder  as  to 
whether  he  would  accept  any  proffered  compromise  or  not,  or  any  proffered 
privilege  of  refunding  his  bond  or  bonds  or  not,  or  whether  he  would  require 
payment  thereof  according  to  the  very  terms  thereof;  and  it  will  be  presumed 
that  the  bondholders  would  always  consult  their  own  best  interests  in  all  trans- 
actions of  this  kind. 

But  it  is  claimed  that  if  the  contract  and  bonds  would  be  void  under  chapter 
89,  Laws  1877,  still  that  they  are  valid  under  chapter  50,  Laws  1879.  To  this 
It  may  be  answered  that  they  were  not  made  or  issued  under  that  act,  but  were 
made  and  issued  under  the  act  of  1877,  but  in  violation  of  some  of  the  previa- 
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ions  of  both  acts.  There  are  many  differences  existing  between  the  two  acta. 
The  act  of  1877  provides  for  refunding  bonds  by  issuing  others  in  their  place 
at  a  rate  not  to  exceed  60  cents  on  the  dollar,  due  in  ^  years,  and  drawing 
interest  at  the  rate  of  7  per  cent,  per  annum.  TJie  act  of  1879  provides  for 
compromising  and  refunding  any  kind  of  indebtedness  by  issuing  refunding 
bonds  at  any  rate  not  exceeding  the  actual  amount  of  the  indebtedness,  due 
at  any  time  agreed  upon,  not  exceeding  30  years,  and  drawing  interest  at  any 
rate  not  to  exceed  6  per  cent,  per  annum;  and  the  refunding  bonds  must  con- 
tain a  recital  that  they  were  issued  under  the  act  of  1879,  and  when  they  are 
issued  the  transaction  is  closed;  and,  if  they  are  issued  at  a  rate  not  exceeiiing 
65  per  cent,  of  the  indebtedness,  the  city,  in  that  case,  shall  never  increase  its 
indebtedness  beyond  the  amount  of  the  refunding  bonds  until  they  are  paid  or 
liquidated,  and  any  indebtedness  created  over  and  above  the  "amount  of  the 
refunding  bonds  shall  be  absolutely  null  and  void.''  It  will  be  seen  that  there 
are  many  advantages  and  many  disadvantages  in  refunding  under  one  act  or 
under  the  other,  and  a  great  room  for  choice.  Brown  &  Bier,  however,  chose 
to  refund  under  the  act  of  1877,  and  in  doing  so  they  failed  in  several  partic- 
ulars to  comply  with  the  provisions  of  the  act  of  1879.  They  took  refunding 
bonds  drawing  interest  at  the  rate  of  7  per  cent,  per  annum,  when  the  act  of 
1879  says  the  interest  shall  not  exceed  6  per  cent,  per  annum.  The  act  of 
1879  provides  that  the  bonds  "shall  contain  a  recital  tlmt  they  are  issued  un- 
der this  act;"  the  bonds  in  the  present  case  contain  a  recital  that  they  were 
issued  under  the  act  of  1877.  The  act  of  1879  contemplates  that  when  the 
bonds  are  issued  the  transaction  shall  be  closed,  and  that  the  city  shall  not 
further  increase  its  indebtedness  where  the  original  indebtedness  was  refunded 
at  65  per  cent,  or  less ;  but  the  transaction  in  this  case  was  upon  the  theory 
that  the  transaction  was  not  closed  when  the  bonds  were  issued,  and  that  the 
city  should  still  further  increase  its  indebtedness  by  delivering,  upon  certain 
contingencies,  $10,000  more  in  bonds  to  the  original  holders  of  the  indebted- 
ness.    Under  section  5  of  tliis  act  of  1879,  any  such  increase  is  void. 

But  it  is  urged  by  the  plaintiffs  in  error  that,  even  if  the  contract  and  the 
bonds  in  controversy  would  be  void  under  the  aforesaid  statutes  of  1877  and 
1879,  still  that  they  are  valid  under  section  86  of  the  act  relating  to  cities  of 
the  second  class,  as  amended  in  1873,  (Laws  1873,  c.  67,  g  1.)  We  think  this 
is  also  a  mistake.  That  section  provides,  among  other  things,  as  follows: 
"The  [city]  council  may  appropriate  money,  and  provide  for  the  payment  of 
the  debts  and  expenses  of  the  city,  and,  when  necessaiy,  may  provide  for  is- 
suing bonds  for  the  purpose  of  funding  any  and  all  indebtedness  now  existing 
or  hereafter  created, "  etc.  The  city  council  of  Atchison,  however,  never  took 
any  action  under  this  section.  They  never  even  attempted  to  "provide  for 
issuing  bonds"  under  this  section.  But  they  expressly  provided  by  an  ordi- 
nance passed  April  17,  1878,  for  refunding  bonds  under  chapter  89,  Laws 
1877,  and  under  no  other  act;  and  the  entire  transaction  in  the  present  case 
was  had  under  that  ordinance,  and  under  the  act  of  1877,  and  under  no  other 
act  or  ordinance  relating  to  the  funding  or  refunding  of  indebtedness.  We 
think  the  aforesaid  contract,  and  the  $10,000  in  bonds  issued  thereunder,  and 
deposited  with  Wm.  Hetherington  &  Co.,  are  void  under  section  36  of  the 
second-class  city  act,  as  well  as  under  the  other  acts  of  the  legislature. 

But  it  is  further  claimed  that  even  if  the  said  contract  is  void  under  the 
statutes,  and  even  if  the  bonds  for  $10,000  issued  under  it,  and  deposited  with 
Wm.  Hetherington  &  Co.,  are  void,  still  that  in  this  action,  and  upon  general 
principles  of  law  and  equity.  Brown  &  Bier  are  not  utterly  destitute  of  all 
right  to  relief.  It  is  claimed  that  under  the  circumstances  of  this  case,  and 
upon  general  principles  of  law  and  equity,  Brown  &  Bier  are  entitled  to  full 
and  complete  relief  under  their  contract.  It  is  urged  that  as  this  is  an  action 
in  the  nature  of  a  suit  in  equity;  as  the  entire  transaction  between  Brown  & 
Bier  and  the  officers  of  the  city  of  Atchison  wa»  in  good  faith,  and  found  to 


Digitized  by 


Google 


Kan.]  BROWN  v.  city  of  atchison.  471 

be  in  good  faith  by  the  court  below;  as  Brown  &  Bier  parted  with  and  deliv- 
ered to  the  city  of  Atchison  good  and  valid  -bonds  of  the  city»  amounting  in 
the  aggregate,  principal  and  interest,  to  $49,943.95,  and  received  in  return 
therefor,  in  bonds  and  money,  only  $29,966.37,  thereby  delivering  to  the  city 
of  Atchison  $19,977.58  more  than  they  received  in  return  from  the  city,  and 
all  this  upon  the  honest  belief  and  the  faith  thereof  that  the  aforesaid  contract 
was  valid,  and  would  be  scrupulously  kept  and  fulfilled  by  the  city,  and  that 
they  (Brown  &  Bier)  would  be  treated  as  favorably  as  the  most  favored  per- 
son or  persons  who  might  afterwards  return  to  the  city  city^bonds  for  refund- 
ing; as  the  contract  has  been  wholly  fulfilled  and  executed  on  the  part  of 
Brown  &  Bier;  as  there  is  nothing  unjust  or  immoral  in  the  contract;  and  as 
the  city  has  received  from  Brown  &  Bier  $19,977.58  in  good  and  valid  bonds, 
for  which  it  has  paid  no  equivalent, — the  city  is  now  bound  to  fulfill  its  con- 
tract, or,  at  least,  before  it  can  obtain  equitable  relief  by  having  the  bonds  in 
controversy  delivered  up  to  it  to  be  canceled  and  held  for  naught,  it  must  do 
full  and  complete  equity  in  the  premises  as  towards  Brown  &  Bier.  It  is 
claimed  that,  before  the  city  of  Atchison  can  have  the  bonds  in  controversy 
set  aside  or  canceled,  it  must  either  place  Brown  &  Bier  in  the  same  situation 
and  condition  occupied  and  sustained  by  them  before  the  aforesaid  transaction 
was  had  at  all,  by  returning  to  them  their  original  bonds  in  the  same  condi- 
tion in  which  they  were  when  Brown  &  Bier  delivered  them  to  the  city,  or 
that  the  city  must  otherwise  do  equity  by  placing  Brown  &  Bier  in  as  favora- 
ble a  situation  as  they  expected  to  be  placed  in  by  virtue  of  the  provisions  and 
conditions  of  the  aforesaid  contract.  Alter  the  aforesaid  contract  was  made, 
and  within  less  than  five  years  thereafter,  the  city  of  Atchison  compromised 
and  refunded  about  $150,000  of  its  bonded  indebtedness  which  had  existed 
and  was  outstanding  prior  to  the  time  when  said  contract  was  executed,  by 
issuing  new  and  refunding  bonds  for  the  full  face  value  of  the  old  bonds  which 
it  refunded;  the  new  bonds  to  be  due  and  payable  in  30  years,  and  to  draw 
interest,  payable  semi-annually,  at  the  rate  of  4  per  cent  per  annum.  These 
new  bonds,  and  the  iasuing  thereof,  were  legal  and  valid  at  the  time  of  the 
issuing  thereof,  and  such  bonds'  might  have  been  legally  issued  at  any  time 
from  the  time  when  the  aforesaid  contract  was  executed  up  to  the  time  when 
they  were  in  fact  issued;  and  that  kind  of  bonds, — ^that  is,  4  per  cent,  refund- 
ing bonds,  running  30  years, — for  the  full  amount  of  the  old  indebtedness, 
might  legally  have  been  issued  to  Brown  &  Bier  at  the  time  when  said  con- 
tract was  executed,  instead  of  the  7  per  cent,  refunding  bonds,  running  20 
years,  for  60  per  cent  of  the  old  indebtedness,  which  were  actually  issued  to 
them.  Now,  it  would  seem  that  in  equity,  and  within  the  scope  and  spirit 
of  the  aforesaid  contract.  Brown  &  Bier  ought  to  be  placed  in  as  favorable  a 
situation  or  condition  as  those  whose  lK>nds  were  afterwards  legally  refunded 
at  tiieir  full  face  value,  by  the  issi^ance  of  other  bonds  running  30  yeai-s,  and 
drawing  interest  at  the  rate  of  4  per  cent,  per  annum;  and  this  should  be  the 
judgment  of  the  court,  if  the  rules  of  law  and  equity  in  cases  of  this  kind  will 
permit.  No  authorities  precisely  in  point  can  be  found,  but  many  authori- 
ties lend  suppoii;  to  the  above  views. 

In  the  case  of  Hitchcock  v.  City  of  Galveston,  96  U.  S.  341,  350,  851,  the 
following  language  is  used;  "In  tlie  view  which  we  shall  take  of  the  present 
case,  it  is  perhaps  not  necessary  to  inquire  whether  those  cases  justify  the 
court's  conclusion ;  for,  if  it  were  conceded  that  the  city  had  no  lawful  author- 
ity to  issue  the  bonds  described  in  the. ordinance,  and  mentioned  in  the  con- 
tract, it  does  not  follow  that  the  contract  was  wholly  illegal  and  void,  or  that 
the  plaintiffs  have  no  rights  under  it.  They  are  not  suing  upon  the  bonds, 
and  it  is  not  necessary  to  their  success  that  they  should  assert  the  validity  of 
those  instmments.  It  is  enough  for  them  that  the  city  council  have  power  to 
enter  into  a  contract  for  the  improvement  of  the  sidewalks;  that  such  a  con- 
tract was  made  with  them;  that,  under  it,  they  have  proceeded  to  furnish 
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materials  and  do  work,  as  well  as  to  assume  liabilities;  that  the  city  has  re- 
ceived, and  now  enjoys,  the  benefit  of  what  they  have  done  and  furnished; 
that  for  these  things  the  city  promised  to  pay;  and  that,  after  having  received 
the  benefit  of  the  contract,  the  city  has  broken  it.  It  matters  not  that  the 
promise  was  to  pay  in  a  manner  not  authorized  by  law.  If  payments  cannot 
be  made  in  bonds  becatise  their  issue  is  ultra  vires,  it  would  be  sanctioning 
rank  injustice  to  hold  that  payment  need  not  be  made  at  all.  Such  is  not  the 
law.  The  contract  between  the  parties  is  in  force,  so  far  as  it  is  lawful. 
*  *  *  Having  received  benefit  at  the  expense  of  the  other  contractmg 
party,  it  cannot  object  that  it  was  not  empowered  to  perform  what  it  prom- 
ised in  return,  in  the  mode  in  which  it  promised  to  perform." 

In  the  case  of  Citu  of  Parker shurg  v.  Brown,  106  U.  S.  487,  503,  1  Sup. 
Ct.  Rep.  442,  the  following  language  is  used:  "But,  notwithstanding  the  in- 
validity of  the  bonds  and  of  the  trust,  the  O'Briens  had  a  right  to  reclaim  the 
property,  and  to  call  on  the  city  to  account  for  it.  The  enforcement  of  such 
right  is  not  in  afiirmance  of  the  illegal  contract,  but  is  in  disafiirmance  of  it, 
and  seeks  to  prevent  the  city  from  retaining  the  benefit  which  It  has  derived 
from  the  unlawful  act.  2  Com.  Cont.  109.  There  was  no  illegality  in  the 
mere  putting  of  the  property  by  the  O'Briens  in  the  hands  of  the  city.  To  deny 
a  remedy  to  reclaim  it  is  to  give  effect  to  the  illegal  contract.  The  illegality 
of  that  contract  does  not  arise  from  any  moral  turpitude.  The  property  wtis 
transferred  under  a  contract  whicli  was  merely  malum  prohibiturn,  and  where 
the  city  was  the  principal  offender.  In  such  a  case  the  party  receiving  may 
be  made  to  refund  to  the  person  from  whom  it  has  received  property  for  the 
unauthorized  purpose,  the  value  of  that  which  it  has  actually  received." 

In  the  case  of  Chapman  v.  County  of  Douglas,  107  U.  S.  348, 355,  2  Sup.  Ct. 
Rep.  62,  where  the  county  of  Douglas,  Neb.,  entered  into  an  unauthorized  con- 
tract for  the  purchase  of  a  poor-farm,  arid,  when  the  purchaser  or  his  assigns 
attempted  to  enforce  the  collection  of  the  notes  executed  in  payment  for  the 
farm,  the  county  resisted  payment,  on  the  ground  that  the  ccvntract  was  un- 
authorized; but  the  supreme  court  of  the  United  States  held  the  county  liable, 
and  in  the  opinion  of  the  court  used  the  following  language:  "The  agreement, 
as  we  have  assumed,  so  far  as  it  relates  to  the  time  and  mode  of  payment,  is 
void ;  but  the  contract  for  the  sale  itself  has  been  executed  on  the  part  of  the 
vendor  by  the  delivery  of  the  deed,  and  his  title  at  law  has  actually  passed  to 
the  county.  As  the  agreement  between  the  parties  has  failed  by  reason  of 
the  legal  disability  of  the  county  to  perform  its  part  according  to  its  condi- 
tions, the  right  of  the  vendor  to  rescind  the  contract,  and  to  a  restitution  of 
his  title,  would  seem  to  be  as  clear  as  it  would  be  just,  unless  some  valid  rea- 
son to  the  contrary  can  be  shown. " 

In  the  case  of  Railroad  Co.  v.  Howard,  7  Wall.  392, 413,  the  supreme  court 
of  the  United  States  uses  the  following  language:  "Corporations,  as  much  as 
individuals,  are  bound  to  good  faith  and  fair  dealing;  and  the  rule  is  well  set- 
tled that  they  cannot,  by  their  acts,  representations,  or  silence,  involve  others 
in  onerous  engagements,  and  th«n  turn  round  and  disavow  their  acts,  and  de- 
feat the  just  expectations  which  their  own  conduct  has  superinduced." 

In  the  case  of  Toumship  of  Fine  Grove  v.  Talcott,  19  Wall.  606,  678,  and 
in  the  case  of  Bank  v.  Mathews,  98  U.  S.  621,  629,  the  supreme  court  of  the 
United  States  approvingly  refers  to  the  following  languiige  used  by  Mr.  Sedg- 
wick in  his  work  on  Statutory  and  Constitutional  Law:  "It  must  be  further 
borne  in  mind  that  the  invalidity  of  contracts  made  in  violation  of  statutes  is 
subject  to  the  equitable  exception  that,  although  a  corporation,  in  making  a 
contract,  acts  in  disagreement  with  its  charter,  where  it  is  a  simple  question 
of  capacity  or  authority  to  contract,  arising  either  on  a  question  of  regularity 
of  organization,  or  of  power  conferred  by  the  charter,  a  pjirty  who  has  had 
the  benefit  of  the  agreement  cannot  be  permitted,  in  an  action  founded  on  it, 
to  question  its  validity.    It  would  be  in  the  highest  degree  inequitable  and 
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unjust  to  permit  the  defendent  to  repudiate  a  contract  tlie  fruits  of  wliich  he 
retains.  And  the  principle  of  this  exception  has  been  extended  to  otlier  cases. 
So,  a  person  who  has  borrowed  money  of  a  savings  institution  upon  his  prom- 
issory note,  secured  by  a  pledge  of  bank  stock,  is  not  entitled  to  an  injunction 
to  prevent  the  prosecution  of  the  note,  upon  the  ground  that  the  savings  bank 
was  prohibited  by  its  charter  from  making  loans  of  that  description. "  Sedg. 
St.  &  Const.  Law.  (2d  Ed.)  73. 

In  the  case  of  Argenti  v.  City  of  San  Fraiicisco,  16  Cal.  256,  282,  283,  the 
following  language  is  used:  "If  the  city  obtain  the  money  of  another  by  mis- 
take, or  without  authority  of  law,  it  is  her  duty  to  refund  it;  not  from  any 
contract  entered  Into  by  her  on  the  subject,  but  from  the  general  obligation 
to  do  justice  which  binds  all  persons,  whether  natural  or  artificial.  If  the 
city  obtain  other  property  which  does  not  belong  to  her,  it  is  her  duty  to  re- 
store it,  or,  if  used  by  her,  to  render  an  equivalent  to  the  true  owner,  from 
the  like  general  obligation.  In  these  cases  she  does  not,  in  fact,  make  any 
promise  on  the  subject,  but  the  law,  which  always  intends  justice,  implies 
one;  and  her  liability  thus  arising  is  said  to  be  a  liability  upon  an  implied  con- 
tract; and  it  is  no  answer  to  a  claim  resting  upon  a  contract  of  this  nature, 
to  say  that  no  ordinance  has  been  passed  on  the  subject,  or  that  the  liability 
of  the  city  is  void  when  it  exceeds  the  limitation  of  $50,000  prescribed  by  the 
charter.  The  obligation  resting  upon  her  is  imposed  by  the  general  law,  and 
is  independent  of  any  ordinance,  and  the  restraining  clauses  of  the  charter. 
It  would  be  indeed  a  reproach  to  the  law  if  the  city  could  retain  another's 
property  because  of  the  want  of  an  ordinance,  or  withhold  another's  money 
because  of  her  own  excessive  indebtedness." 

In  the  case  of  Pimental  v.  City  of  San  Francisco,  21  Cal.  352,  361,  362, 
the  following  language  is  used:  "The  city  is  not  exempted  from  the  common 
obligation  to  do  justice  which  binds  individuals.  Such  obligation  rests  upon 
all  persons,  whether  natural  or  artificial.  If  the  city  obtain  the  money  of  an- 
other by  mistake,  or  without  authority  of  law,  it  is  her  duty  to  refund  it,  from 
this  general  obligation.  If  she  obtain  other  property  which  does  not  belong 
to  her,  it  is  her  duty  to  re3tore  it,  or,  if  used,  to  render  an  equivalent  therefor, 
from  the  like  obligation.  Argenti  v.  San  Francisco,  16  Cal.  282.  The  legal 
liability  springs  from  the  moral  duty  to  make  restitution;  and  we  do  not  ap- 
preciate the  morality  which  denies  in  such  cases  any  rights  to  the  individual 
whose  money  or  other  property  has  been  thus  appropriated.  The  law  coun- 
tenances no  such  wretched  ethics;  its  command  always  is  to  do  justice." 

In  the  case  of  Paul  v.  City  of  Kenosha,  22  Wis.  256,  262,  where  the  plain- 
tifC  had  purchased  certain  bonds  of  the  city  which  were  void  for  want  of  power 
to  issue  them,  it  was  held  that  he  was  entitled  to  recover  the  amount  paid; 
and  the  following  among  other  language  was  used  by  the  court:  "The  city  has 
had  that  amount  of  money  and  legal  scrip  for  its  city  bonds,  which  turn  out 
to  be  of  no  value  whatever.  It  seems  to  fall  under  the  general  rule  of  law 
that  where  a  party  sells  an  obligation  which  turns  out  to  be  valueless,  and  not 
of  such  a  character  as  he  represents  it  to  be,  he  is  liable  to  the  vendee  as  upon 
a  failure  of  consideration.  The  city  bonds,  it  appears,  were  void  when  the 
agents  of  the  city  sold  them  to  the  plaintiff.  Is  it  just  and  equitable  that  the 
city  retain  the  money  which  it  has  received  for  its  own  worthless  bonds?" 

In  the  case  of  Arms  Co,  v.  Barlow,  63  N.  Y.  63,  70,  it  is  held  as  follows. 
"The  j>\eak  of  lUtra  vires,  as  a  general  rule,  will  not  prevail,  whether  inter- 
posed for  or  against  a  corporation,  when  it  will  not  advance  justice,  but,  on 
the  contrary,  willl  accomplish  a  legal  wrong.  *  *  *  It  is  now  very  well 
settled  that  a  corporation  cannot  avail  itself  of  the  defense  of  ultra  vires  when 
the  contract  has  been,  in  good  faith,  fully  performed  by  the  other  party,  and 
the  corporation  has  had  the  full  benefit  of  the  performance  and  of  the  contract. 
If  an  action  cannot  be  brought  directly  upon  the  agreement,  either  equity  will 
grant  relief,  or  an  action  in  some  other  form  will  prevail.     The  same  rule 
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holds  e  converso.  If  the  other  party  has  had  the  beneBt  of  a  contract  fully 
performed  by  the  corporation,  he  will  not  be  heard  to  object  that  the  contract 
and  performance  were  not  within  the  legitimate  powers  of  the  corporation." 

In  the  case  of  Railroad  Co.  v.  Bow,  19  Fed.  Bep.  388,  393,  the  court  says: 
"The  decided  weight  of  modern  authority  favors  the  conclusion  that  neither 
party  to  a  transaction  ultra  vires  will  be  permitted  to  allege  its  invalidity 
while  retidning  its  fruits." 

In  the  case  of  Hays  v.  Coal  Co.,  29  Ohio  St.  830,  340.  the  following  lan- 
guage is  used:  "The  rule  seems  well  established  that  where  a  contract  has  been 
executed  and  fully  performed,  on  the  part  either  of  the  corporation  or  of  the 
other  contracting  party,  neither  will  be  permitted  to  insist  that  the  contract, 
and  such  performance  by  one  party,  were  not  within  the  corporate  power  of 
the  company. " 

Also  see  the  case  of  Hydraulic  Co.  v.  Railroad  Co.,  Id.  341. 

In  the  case  of  Thompson  v.  Lambert,  44  Iowa,  239,  248,  the  court  says: 
"As  we  understand  the  rule,  ultra  vires  prevails  in  full  force  only  where  the 
contracts  of  corporations  of  this  character  remain  wholly  executory.  *  *  ♦ 
This  rule  prevails  even  as  to  public  or  municipiil  corporations  in  analogous 
cases. " 

Mr.  Morawetz,  in  his  work  on  Private  Corporations,  states  the  rule  as  fol- 
lows: "After  a  contract  entered  into  by  a  corporation  has  been  performed  by 
either  of  the  contracting  parties,  the  fact  that  the  making  of  the  contract  in- 
volved an  unauthorized  exercise  of  corporate  power  on  the  part  of  the  com- 
pany will  not  constitute  a  defense  to  an  action  brought  by  the  party  having 
performed  the  contract,  to  recover  compensation  for  a  breach  of  the  contract 
by  the  other  party. "  2  Mor.  Corp.  heading  to  section  689.  "  Tiie  general  rule 
is  that  if  an  agreement  is  legally  void  and  unenforceable  by  reason  of  some 
statutory  or  common-law  prohibition,  either  party  to  the  agreement  who  has 
received  anything  from  the  other  party,  and  has  failed  to  perform  the  agree- 
ment on  his  part,  must  account  to  the  latter  for  what  has  been  so  received. 
Under  these  circumstances,  the  courts  will  grant  relief  irrespective  of  the  in- 
valid agreement,  unless  it  involves  some  positive  immorality,  or  there  are 
other  reasons  of  public  policy  whv  the  courts  should  refuse  to  grant  any  relief 
in  the  case."     2  Mor.  Corp.  §  72i. 

Mr.  Kerr,  in  his  work  on  Fraud  &  Mistake,  (398,)  uses  the  following  lan- 
guage: "If  a  man,  through  misapprehension  or  mistake  of  the  law,  parts  with 
or  gives  up  a  private  right  of  propeily,  or  assumes  obligations  upon  grounds 
upon  which  he  would  not  have  acted  but  for  such  misapprehension,  a  court 
of  equity  may  grant  relief,  if,  under  the  general  circumstances  of  the  case, 
it  is  satisfied  that  the  party  benefited  by  the  mistake  cannot  in  conscience  re- 
tain the  benefit  or  advantage  so  acquired." 

See,  also.  2  Dill.  Mun.  Corp.  (3d  Ed.)  §§  938, 959,  et  seq.  See,  also,  the  follow- 
ing cases:  Maduska  v.  Thomas,  6  Kan.  153;  Bradley  v.  BaUai-d,  55  111.  413; 
Parish  v.  Wheeler,  22  N.  Y.  494;  Packet  Co.  v.  8haw,  37  Wis.  655,  661; 
Morville  v.  Society,  123  Mass.  129, 137;  Clark  v.  Saline  Co.,  9  Neb.  516,  523, 
4  N.  W.  Rep.  246;  Town  of  Searcy  v.  Tamell,  14  Amer.  &  Eng.  Corp.  Cas. 
523. 1  S.  W.  Rep.  319;  State  Board,  et^.,  v.  Railway  Co.,  47  Ind.  407.  Other 
authorities  of  a  similar  character  might  be  cited,  but  we  think  the  foregoing 
are  sufficient. 

From  the  authorities  we  think  the  following  principle  may  be  educed:  Where 
a  contract  is  entered  into  in  good  faith  between  a  corporation,  public  or  private, 
and  an  individual  person,  and  the  contract  is  void,  in  whole  or  in  part,  beaiuse 
of  a  want  of  power  on  the  part  of  the  corporation  to  make  it,  or  to  enter  into 
it  in  the  manner  in  which  the  corporation  enters  into  it,  but  the  contract  is 
not  immoral,  inequitable,  or  unjust,  and  the  contract  is  performed,  in  whole 
or  in  part,  by  and  on  the  part  of  one  of  the  parties,  and  the  other  party  re- 
ceives benefits  by  reason  of  such  performance  over  and  above  any  equivalent 


Digitized  by 


Google 


Kan.]  KAUFMAN  V.  8PRUfGE&.  475 

rendered  in  retam,  and  these  benefits  are  such  as  one  party  may  lawfully 
render,  and  the  other  party  lawfully  receive,  the  party  receiving  such  benefits 
will  be  required  to  do  equity  towards  the  other  party,  by  either  rescinding  the 
contract,  and  placing  the  other  party  in  atatu  quo^  or  by  accounting  to  the 
other  party  for  all  benefits  received  for  which  no  equivalent  has  been  rendered 
in  return;  and  all  this  should  be  done  as  nearly  in  accordance  with  the  terms 
of  the  contract  as  the  law  and  equity  will  permit.  It  must  be  remembered 
that  in  this  case  the  city  had  the  power  to  refund  its  outstanding  bonded  in- 
debtedness in  three  ways:  (1)  By  issuing,  as  it  did  to  Brown  &  Bier,  new  7 
per  cent,  bonds,  running  20  years,  for  an  amount  not  exceeding  60  per  cent, 
of  the  old  bonded  indetSedness ;  (2)  by  issuing  new  bonds,  drawing  interest 
not  to  exceed  6  per  cent,  per  annum,  running  not  to  exceed  80  years,  and  for 
an  amount  not  exceeding  the  face  value  of  the  old  bonded  indebtedness;  (3) 
by  issuing  new  bonds,  drawing  interest  not  to  exceed  10  per  cent,  per  annum, 
running  not  less  than  10  nor  more  than  20  years,  and  for  the  full  face  value 
of  the  old  indebtedness.  Hence  it  will  be  seen  that  the  city  had  the  power  to 
refund  bonds  on  better  terms  than  those  terms  on  which  it  refunded  Brown 
&  Bier's  bonds;  and  hence,  in  this  sense,  the  contract  entered  into  between 
the  city  and  Brown  &  Bier  was  not  illegal,  nor  against  public  policy.  Under 
section  36  of  the  second-class  city  act.  Brown  &  Bier  might  lawfully  have  had 
their  bonds  refunded  at  their  full  face  value,  and  drawing  interest  at  the  rate 
of  10  per  cent,  per  annum,  if  the  city  had  chosen  to  so  refund  them.  But  tlie' 
city  did  not  so  choose.  It,  through  its  council,  never  even  gave  its  officers 
authorifiy  to  so  refund  them,  or  to  so  refund  any  other  bonds.  Now,  while 
the  aforesaid  contract,  and  the  bonds  issued  under  it,  and  deposited  with  Wm. 
Hetherington  &  Co.,  are  void,  yet,  as  the  city  has  received  a  benefit  under  such 
contract,  and  a  benefit  which  it  could  legally  receive,  and  a  benefit  which  it 
would  not  have  received  except  for  such  contract,  and  a  benefit  for  which  it 
has  rendered  no  equivalent,  we  think  it  should  be  required  to  account  to  Brown 
&  Bier  for  the  same;  and  probably  the  only  relief  which  Brown  &  Bier  now 
obtain,  under  the  circumstances  of  this  case,  is  a  judgment  for  the  difference 
in  value  between  the  refunding  bonds  which  were  actually  issued  to  and  re- 
ceived by  them,  and  an  amount  of  4  per  cent,  bonds,  running  80  years,  equal 
to  the  full  face  value  of  the  bonds  which  they  surrendered  to  the  city  to  be  re- 
funded; and  in  such  a  case  the  bonds  deposited  with  Wm.  HetheringtoQ  & 
Co.  should  be  returned  to  the  city  to  be  canceled. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  remanded  for 
a  new  trial. 

Johnston,  J.,  concurring.   Horton,  0.  J.,  taking  no  part  in  the  decision. 

(38  Kan.  730) 

Kaufman  i?.  Sprinqeb. 

(Supreme  Cawrt  of  Kansas,    Maroh  10, 1888.) 

L  Appeai/— Review  op  Evidencb. 

Where  a  jury,  upon  conflicting  evidence,  returns  a  verdict,  and  the  court  renders 
judgment  thereon,  such  judgment  will  not  be  disturbed  in  this  court. 

3.  EVIDENOE— HeABSAT. 

K,  gave  S.  a  verbal  order  on  H.,  claiming  that  he  was  indebted  to  him.    H.,  on 
demand  of  S..  for  the  amount  of  the  order,  told  him  he  was  not  owing  K.    JETekl, 
such  denial  of  indebtedness  was  not  hearsay,  but  original,  evidence. 
{Syllalma  by  Holt,  C) 

Commissioners'  decision.  Error  to  district  court,  Wabaunsee  county;  B. 
B.  Sfilman,  Judge. 

Doolittle  &  Stnngham,  for  plaintiff  in  error.  J.  F.  Peffer,  for  defendant 
in  error. 
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Holt,  C.  Defendant  in  error  brought  an  action  before  a  justice  of  the 
peace  in  Wabaunsee  county  for  $9.60,  for  building  chimneys  and  doing  other 
mjison  work.  The  defendant,  in  his  set-off,  averred  tliat  he  had  loaned  plain- 
tiff $20,  and  that  the  balance  thereof,  after  paying  the '$9.60,  was  still  due 
him.  Upon  appeal  a  trial  was  had  in  the  district  court  to  a  jury,  at  the  Octo- 
ber term,  1886,  and  a  verdict  was  rendered  for  plaintiff  for  $9.60,  and  judg- 
ment therefor.  The  defendant  brings  the  case  here  for  review.  The  errors 
complained  of  are:  First,  In  admitting  testimony  in  favor  of  the  plaintiff. 
Second.  That  the  judgment  is  not  supported  by  evidence.  There  was  a  con- 
flict of  evidence  about  the  $20,  plaintiff  stating  it  was  a  part  payment  for  his 
laying  down  a  sidewalk  for  defendant,  and  defendant  claihiing  that  it  was 
loaned  by  him  to  plaintiff.  From  the  testimony  introduced,  the  defendant's 
version  of  the  testimony  is  certainly  reasonable,  but  the  jury  found  for  the 
plaintiff.  The  court  sustained  the  verdict  and  rendered  a  judgment  thereon. 
It  is.  supported  by  the  evidence  of  plaintiff  himseif,  and  corroborated  by  other 
witnesses.  Under  the  well-established  rule  of  this  court,  such  a  judgment, 
after  receiving  the  approval  of  the  trial  court,  will  not  be  disturbed.  It  is 
unnecessary  to  cite  authorities.  The  other  objection  arises  upon  the  intro- 
duction of  testimony.  In  their  settlement  for  the  sidewalk,  plaintiff  claims 
that  defendant  told  him  that  one  Hibbard  was  indebted  to  him,  in  the  sum  of 
$19.50,  for  rent,  and  that  Hibbard  would  pay  plaintiff  that  amount  for  de- 
fepdant.  The  plaintiff  testified  that  when  he  spoke  to  Hibbard  about  the 
matter  Hibbard  told  him  that  he  was  not  legally  indebted  to  Kaufman,  and  if 
he  took  that  claim  for  part  payment  it  would  be  at  his  peril,  as  he  did  not  in- 
tend to  pay  it.  Afterwards  Hibbard  himself  testified  to  the  same  statements, 
and  in  his  testimony  in  court  said  that  he  did  not  intend  to  pay  the  amount, — 
"it  was  not  justifiable  by  law."  We  perceive  no  error  in  the  admission  of 
this  evidence.  The  defendant  referred  the  plaintiff  to  Hibbard  for  payment 
of  this  claim,  and  certainly  the  fact  that  Hibbard  refused  to  pay  was  compe- 
tent evidence,  even  though  offered  by  the  plaintiff  himself.  He  heard  him 
refuse  the  payment  of  it,  and  Hibbard  himself,  afterwards,  at  the  trial,  testi- 
fied to  the  same  statement,  and  added  that  he  adhered  to  his  former  determi- 
nation in  the  matter.  These  are  all  the  exceptions  we  care  to  notice,  and 
would  recommend  that  the  judgment  be  affirmed. 

Per  Curiam.    It  is  so  ordered;  all  the  justices  concurring. 

(38   Kan.  720) 

Fields  v.  Russell,  Sheriff. 
{Supreme  Court  of  Kansas.    March  10, 1888.) 

1.  Taxation— BoABD  of  Equalization— Mat  Alter  Assessment  by  Its  Owl?  Motion. 

Where  the  board  of  county  commissioners  meet  as  a  board  of  equalization,  under 
the  provisions  of  article  11,  c.  107,  Comp.  Laws  1885,  such  board  has  the  nght  to 
raise  or  lower  the  assessment  of  any  township  by  its  own  motion,  and  without  a 
hearing  or  evidence  upon  individual  assessments. 

2.  Same— Personal  Property  in  Possession  of  Mortgagor. 

Where  personal  property  is  in  the  possession  of  the  mortgagor  on  the  Ist  day  of 
March,  it  is  subject  to  assessment  and  taxation  as  the  property  of  such  mortgagor, 
and  such  mortgagor  is  not  entitled  to  credit  on  his  assessment  for  the  amount  due 
by  him  on  such  mortgage. 
{SyllaJms  hy  Clogston,  C.) 

Commissioners'  decision.  Error  to  district  court,  Wabaimsee  county;  H. 
B.  Spilman,  Judge. 

This  was  an  action  brought  by  the  plaintiff  in  error  to  enjoin  the  defend- 
ant, as  sheriff  of  Wabaunsee  county,  Kan.,  from  the  collectfon  of  a  personal 
tax- warrant  issued  by  the  treasurer  of  said  county  for  the  personal  tax  as- 
sessed and  levied  upon  the  personal  property  of  said  plaintiff.  The  recoi-d 
discloses  the  following  facts:    That  the  plaintiff  was  a  resident  of  Wabaunsee 
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county,  and  was  on  March  1, 1885,  duly  assessed  by  the  trustee  of  Alma  town- 
ship, in  said  county,  and  that  among  other  property,  plaintiff  owned  157  head 
of  neat  cattle,  which  were  by  said  assessor  assessed  at  $8,840;  that  afterwards, 
on  the  first  Monday  in  June,  1885,  the  board  of  county  commissioners  of  said 
county  met  as  a  board  of  equalization;  that  said  board,  without  hearing  any 
evidence,  but  upon  its  own  motion,  raised  the  assessment  of  all  the  personal 
property  of  Aima  township  10  per  cent.,  thereby  increasing  the  assessed  val- 
uation of  plaintiff's  personal  property  10  per  cent, ;  that  said  board  also  in- 
creased the  assessment  In  other  townships  in  said  county,  reduced  others, 
while  others  remained  as  returned  by  the  said  assessors;  that  there  was  lev- 
ied upon  such  assessment  and  valuation,  for  state  tax,  4  mills;  county,  10 
mills;  poor  fund,  2  mills;  interest  on  railroad  bonds,  3 J  mills;  school-district, 
16  mills;  county-road  tax,  3  mills;  township  tax,  6  mills;  making  a  total  of 
38J  mills.  It  is  also  shown  that  the  neat  cattle  so  assessed  were  purchased 
by  plaintiff  in  October,  1884,  and  as  part  of  the  purchase  thereof  plaintiff  ex- 
ecuted a  chattel  mortgage  to  one  Byran,  of  Osage  county;  that  said  mortgage 
was  for  the  sum  of  $4,000;  that  said  mortgage  was  on  the  1st  day  of  March 
in  full  force;  that  afterwards  plaintiff  made  application  to  the  board  of  county 
commissioners  to  have  said  assessment  changed  and  corrected,  and  to  give 
plaintiff  credit  thereon  for  the  sum  of  $4,000,  the  amount  of  plaintiff's  in- 
debtedness on  said  cattle,  which  the  board  refused  to  grant.  Trial  by  the 
court,  and  judgment  for  the  defendant,  and  the  temporary  injunction  dissolved. 
Plaintiff  now  brings  the  case  here  for  review. 

A.  H.  Case  and  George  G,  Coimell,  for  plaintiff  in  error.  W.  A.  DooUttle, 
for  defendant  in  error. 

Clogston,  C,  (after  stating  the  facts  as  above,)  The  facts  are  substan- 
tially admitted,  and  upon  these  facts  the  plaintiff  contends  that  the  board  of 
equalization  had  no  authority  or  right  to  raise  the  assessment  of  Alma  town- 
ship; second,  that  plaintiff  was  entitled  to  a  credit  on  his  assessment  the 
amount  of  the  incumbrance  on  the  neat  cattle;  thirds  that  the  poor-fund  tax 
of  two  mills,  and  also  the  three  mills  county-road  tax  levied  on  the  said  as- 
sessment are  both  illegal.  Section  74,  c.  107,  of  the  tax  law,  provides  for  a 
board  of  equalization,  and  prescribes  its  duties,  which  are  that  they  shall  meet 
on  the  first  Monday  in  June  and  '^proceed  to  fairly  and  impartially  equalize 
the  valuation  of  personal  property."  There  is  no  provision  in  said  article  for 
the  introduction  of  evidence  to  the  board,  or  for  any  hearing.  The  duty  is 
upon  the  county  cominissioners,  as  a  board,  to  equalize  these  taxes.  It  is 
true,  the  board  might  proceed—and  it  would  be  very  proper  for  it  to  do  so — 
to  hear  evidence  so  as  to  arrive  at  an  impartial  assessment;  but  the  board  is 
not  obliged  to  do  so.  Counties  are  divided  into  commissioner  districts,  and 
the  board  is  supposed  to  know  the  value  of  property  in  the  county,  and  when 
the  commissioners  meet  as  a  board,  and  find  that  some  townships  have  been 
assessed  at  a  higher  rate  than  others,  it  is  the  duty  of  the  board,  under  this 
law,  to  equalize  these  assessments.  Of  course,  when  it  comes  to  individual 
assessments,  on  the  complaint  of  an  individual,  the  board  might  also  do  this 
without  proof,  or  might  do  it  after  hearing  and  proof.  The  second  complaint 
urged  presents  a  more  difilcult  problem  for  solution.  The  tax  law  is  based 
upon  what  is  supposed  to  be  an  equitable  adjustment,  so  that  in  the  end  prop- 
erty may  bear  its  just  proportion  of  taxes.  While  this  is  the  object,  yet  there 
must  of  necessity  be  many  cases  where  injustice  is  done.  Property  ought  not 
to  bear  a  double  assessment.  It  ought  to  appear  only  once  in  the  same  year 
on  the  tax-rolls,  in  any  form .  Where  property,  as  in  this  case,  is  held  by  a  mort- 
gagor in  possession,  both  the  property  so  incumbered  and  the  indebtedness 
appear  upon  the  tax-roll,  and  this  is  one  of  the  cases  where  the  tax  law  seems 
to  be  unjust;  but  as  long  as  property  is  assessed,  and  taxes  collected  thereon, 
there  must  be  some  general  rules  for  the  government  of  such  proceedings. 
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If  only  the  equity  of  the  party  holding  the  property  should  be  taxed,  it  would 
lead  to  endless  trouble,  expense,  and  litigation.  The  property  may  be  traced 
and  all  put  upon  the  tax-roll ;  but  when  it  comes  to  the  indebtedness  thereon 
it  would  be  almost  impossible  to  reach  and  ascertain  its  amount  and  extent. 
If  it  is  sought  to  include  liens  and  indebtedness  on  property,  then  it  must  in- 
clude those  that  are  not  of  record  as  well  as  those  that  are.  The  plaintiff  was 
tlie  owner  of  this  property.  He  was  in  possession  of  it,  and  while  he  had 
created  a  lien  thereon,  which,  for  the  purpose  of  a  lien  transferred  the  legal 
title  to  the  mortgagee,  yet  this  property,  under  our  rules  of  taxation,  was  sub- 
ject to  taxation.  While  as  we  said,  it  seems  to  work  a  hardship,  yet  we  think 
the  assessment  valid.  Counsel  say  in  their  brief  that  the  poor  tax  was  ille- 
gal. Yet  no  reason  is  assigned  why  this  tax  is  illegal,  and  no  authorities 
cited.  Section  35,  c.  79,  Corap.  Laws  1885,  gives  the  county  commissioners 
ample  authority  to  make  this  levy,  and  as  our  attention  lias  not  been  called  to 
anything  in  conflict  with  this  section,  we  m  ust  hold  that  tax  valid.  The  same 
may  also  be  said  of  the  road  tax.  Section  21,  c.  89,  of  the  road  law,  provides 
that  the  county  commissioners  may  annually  levy  a  road  tax,  not  exceeding 
three  mills  on  the  dollar.  Counsel  suggest  no  reason  why  this  tax  is  void. 
Both  of  these  taxes  must  be  upheld,  and  for  the  foregoing  reasons  we  recom- 
mend that  the  judgment  of  the  court  below  be  afiirmed. 

Per  Curiak.    It  is  so  ordered;  all  the  justices  concurring. 

(39  Kan.  14) 

Forbes  v.  Caldwell  et  al, 
(Supreme  Cowrt  of  Kcmsaa.    March  10, 1888.) 

1.  Appeal — Review— Matter  not  Included  in  Case  Made. 

This  court  cannot  determine  that  the  trial  court  committed  error  in  refusing  to 
allow  the  record  of  a  deed  to  go  in  evidence  to  the  jury,  when  the  made  case  pre- 
sented here  contains  no  copy  or  description  of  the  record  or  deed. 

2.  Limitation  op  Actions— Adverse  Possession— interruption. 

The  running  of  the  statutes  of  limitation  by  the  adverse  possession  of  real  estate 
is  not  interrupted  in  favor  of  a  plaintiff  in  an  action  of  ejectment  by  a  judgment  of 
forcible  entry  and  detainer  in  his  favor,  and  against  the  defendants,  in  such  an  ac- 
tion, when  no  possession  is  taken,  or  attempted  to  be  taken,  in  pursuance  of  such  a 
judgment. 
(Syllabua  by  Sim/paon^  C) 

Commissioners'  decision.  Error  to  district  court,  Shawnee  county;  John 
GuTimiE,  Judge. 

The  land  in  controversy  was  allotted  to  Louise  Fa-ya,  a  member  of  the  tribe 
of  Pottawatomie  Indians,  under  the  supplemental  treaty  with  that  tribe,  made 
by  the  government  on  the  29th  day  of  March,  1866.  A  patent  wafe  issued  to 
her  on  the  2l!it  day  of  August,  A.  D.  1868.  Louise  Pa-ya  conveyed  the  land 
to  Josette  Young  on  the  26th  of  July,  1866.  Josette  Young  conveyed  it  to 
William  C.  Plummer.  October  26, 1866.  William  C.  Plummer  conveyed  it  to 
Sarah  Wright,  September  22, 1879.  Sarah  Wright  executed  a  bond  for  a  deed 
to  the  land,  to  one  Tilden ,  September  22, 1879.  Tilden  subsequently  assigned 
this  bond  for  a  deed  to  Jame«  Caldwell,  who,  with  his  wife,  and  Sarah  Wright, 
are  the  defendants  in  this  action.  The  plaintiff  in  error  claims  title  by  virtue 
of  a  conveyance  made  to  him,  by  Louise  Pa-ya.  or  Shearer,  she  having  married 
a  man  by  the  name  of  Shearer;  said  conveyance  having  been  executed  on  the 
8th  day  of  May,  1880.  Also  a  deed  frorii  F.  W.  Taylor  to  him  of  date  23d 
June,  1880,  for  the  same  land.  Also  a  deed  for  the  land  from  Peter  Wash- 
ka-nah-be,  unmarried,  and  Se-bus-sun,  unmarried,  both  heirs  at  law  of  Je 
Mahan,  deceased,  and  William  E.  Thompson,  of  date  May  24, 1880.  The  first 
two  were  claimed  to  be  the  sons  of  Louise  Pa-ya,  or  Shearer,  and  Thompson 
claimed  some  interest  in  the  land  not  disclosed  in  the  evidence.  The  deed 
from  Taylor  to  plaintiff  in  error  was  based  on  a  previous  conveyance  fiom 


Digitized  by 


Google 


Kan.]  FORBES  v.  caldwblu  479 

Louise  Pa-ya  to  Taylor,  and  this  latter  conveyance  was  ruled  out  by  the  trial 
court,  and  is  not  preserved  in  the  record.  The  record  contains  evidence  show- 
ing an  occupation  and  improvement  of  the  land  by  Plummer,  Sarah  Wright, 
Tilden,  and  Caldwell,  for  more  than  15  years  before  this  suit  was  instituted. 
This  was  an  action  of  ejectment  commenced  in  the  Shawnee  district  couii;,  on 
the  29th  day  of  November,  1884.  Answer  filed,  and  trial  to  a  jury  at  the  Sep- 
tember term,  1885.  There  was  a  general  verdict  for  the  defendants.  Motion 
for  a  new  trial  filed  and  overruled. 

A»  H.  Caset  for  plaintiff  in  error.  Overmyer  &  Safford^  for  defendant  in 
error. 

Simpson,  C,  {after  stating  the  facts  as  above.)  The  pivotal  question  in 
this  case  is  whether  the  cause  of  action  of  the  plaintiff  in  error  is  barred  by 
the  operation  of  the  statute  of  limitations.  That  requires  actiona  for  the  re- 
covery of  real  property  to  be  brought  within  15  years  after  the  cause  of  action 
has  accrued;  this  being  such  an  action  as  is  contemplated  by  the  fourth  sub- 
division of  section  16  of  the  Code  of  Civil  Procedure.  There  are  some  pre- 
liminary rulings  of  the  trial  court  that  counsel  for  the  plaintiff  in  error  deem 
important  enough  to  assign  as  errors,  that  deserve  a  passing  notice.  Tlie  first 
of  these  complaints  is  the  exclusion  of  the  record  of  the  quitclaim  deed  from 
Louise  Pa-ya,  Mary  McDowell,  and  Pe^n-ish,  to  Theodore  F.  W.  Taylor,  dated 
June  12, 1875;  filed  for  record  June  14, 1875.  It  was  admitted  tliat  the  orig- 
inal deed  was  not  in  the  possession  or  under  the  control  of  the  party  offering 
the  record  of  it.  The  record  of  the  deed  was  objected  to  as  being  incouipe- 
tent,  irrelevant,  and  immaterial,  and  because  there  was  no  evidence  of  the 
execution  of  it  by  Louise  Pa-ya.  The  record  was  excluded,  and  an  exception 
noted.  It  is  said  that  this  was  a  material  error.  It  may  have  been  so,  but 
how  are  we  to  determine?  The  record  does  not  contain  a  copy  of  t)>e  deed. 
Neither  is  there  any  reason  given  for  the  ruling  of  the  court.  The  deed  may 
not  have  described  the  land  in  controversy.  It  may  not  have  been  acknowl- 
edged, or  not  properly  acknowledged,  or  it  may  have  disclosed  other  defects, 
so  that  any  or  all  of  these  reasons,  or  other  reasons,  may  have  controlled  tlie  trial 
court.  When  the  deed  is  not  contained  in  the  record,  we  cannot  say  whether 
its  exclusion  from  the  jury  is  error  or  not.  We  are  bound  to  presume  in  this 
state  of  the  record  that  it  was  not  error.  The  second  complaint  is  that  tlie 
court  below  instructed  the  jury  that  they  could  arbitrarily  reject,  without  cause 
or  reason,  t2ie  testimony  of  any  witness.  A  cursory  examination  of  the  in- 
structions given  by  the  court  will  very  easily  determine  that  a  small  word  is 
left  out  of  the  instructions,  through  inadvertence  in  making  up  the  record. 
The  first  instruction  is  in  these  words:  "You  are  authorized  by  law  to  arbi- 
trarily reject,  without  cause  or  reason,  the  testimony  of  any  witness,  but  it  is 
your  duty  to  carefully  consider  and  so  far  as  possible  harmonize  all  tlie  testi- 
mony in  the  case,  upon  a  basis  of  truth.  But  if  you  are  unable  to  do  this, 
then  you  are  authorized,  and  it  is  your  duty  to  reject  such  of  it  as  you  think 
not  entitled  to  credit.'*  It  is  hardly  necessary  to  call  attention  to  the  words 
preceding  and  those  following  the  sentence  in  which  the  court  says,  "You  are 
authorized  by  law  to  arbitrarily  reject  without  cause  or  reason  the  testimony 
of  any  witness,"  to  show  that  the  court  did  really  say,  "You  are  not  author- 
ized by  law  to  arbitrarily  reject  the  testimony  of  any  witness. "  The  insertion 
of  the  word  "not"  at  the  proper  place  makes  the  whole  of  the  first  instruction 
consistent,  harmonious,  and  legal,  while,  by  dropping  it,  the  instruction  is 
rendered  inconsistent  and  illogical.  We  must  assume  that  in  an  instruction 
that  is  universally  given  in  a  case  tried  to  a  jury  that  no  such  glaring  error 
would  occur  except  through  the  carelessness  of  some  one  in  making  up  the 
record.  Especially  is  this  so  when  it  is  apparent  from  the  face  of  the  instruc- 
tion, and  from  the  connecting  words,  that  a  mistake  has  been  made  in  trans- 
cribing it.    The  next  complaint  is  respecting  the  fifth  instruction  given  by 
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the  court,  and  that  is  as  to  tlie  character  of  the  adverse  possession,  suflicient 
to  constitute  the  bar  of  the  statute.  The  court  said  "that  if  the  defendants 
continuously  occupied  the  land  in  controversy,  for  fifteen  years  preceding  the 
time  of  the  commencement  of  the  action,  [29th  day  of  November,  1884,]  and 
after  the  21st  day  of  August,  1868,  [the  date  of  the  patent  to  Pa-ya,]  under 
their  several  deeds  of  conveyance,  and  that  such  occupation  of  said  lands  by 
the  defendants,  and  those  under  whom  the  defendants  claimed  to  hold,  was 
open,  notorious,  adverse,  and  continuous,  then  this  action  is  barred,  and  the 
plaintiff  cannot  recover  in  this  action."  It  is  said  that  this  is  not  a  correct 
statement  of  the  law  of  adverse  possession.  That  the  rule  is  that  the  posses- 
sion must  be  hostile  in  its  inception,  and  so  continue,  without  interruption, 
for  the  period  of  15  years;  that  it  must  be  an  actual,  visible,  and  exclusive 
possession,  acquired  and  retained  under  a  claim  of  title,  inconsistent  with  that 
of  the  owner.  This  language  must  be  construed  in  the  light  of  the  facts,  as 
presented  by  the  evidence  in  the  case,  because  it  is  applied  to  them.  The  facts 
are  that  in  this  case  there  was  a  hostile  possession,  adverse  to  that  claimed  by 
the  plaintiff  in  error,  and  inconsistent  with  it.  For  a  year,  at  least,  each 
party  resorted  to  every  expedient  to  keep  possession  so  that  if  the  instruction 
embodied  a  fair  statement  of  the  law  the  facts  justified  the  court  in  giving  it 
to  the  jury.  What  is  adverse  possession?  It  is  occupancy  without  the  per- 
mission, and  not  in  subserviency  to  the  rights  of  the  true  owner.  The  in- 
struction given  used  the  words  "open,  notorious,  adverse,  and  continuous," 
and  hence  this  seems  to  be  more  a  criticism  as  to  the  phraseology  of  the  in- 
struction than  a  substantial  complaint.  We  think  the  instruction  complained 
of  was  a  fair  statement  of  the  law,  and  that  it  was  called  for  by  the  evidence. 
To  thoroughly  understand  the  complaint  about  the  sixth  instruction  given 
by  the  court  a  short  statement  of  fact  is  necessary.  The  claim  to  title  of  the 
defendants  in  error  originated  in  a  deed  from  Louise  Pa-ya  to  Josette  Young, 
dated  July  26, 1866.  Josette  Young  conveyed  to  William  C.  Plummer,  October 
20,  1866;  William  C.  Plummer  conveyed  to  Sarah  Wright,  September  22, 1879; 
Sarah  Wright  executed  bond  for  deed  to  one  Tilden,  January  18, 1883;  Tilden 
subsequently  assigned  this  bond  for  a  deed  to  James  Caldwell,  who,  with  his 
wife  and  Sarah  H.  Wright,  are  defendants  in  this  action.  During  the  time 
that  Mrs.  Wright  claimed  to  be  the  owner  she  rented  the  land  in  controversy 
to  one  J.  A.  Workman,  who  moved  onto  it,  and  cultivated  a  part  of  it.  He 
stayed  on  the  land  from  some  time  in  February,  1880,  until  the  17th  day  of 
December,  1881.  In  February,  1881,  under  an  arrangement  with  the  plain- 
tiff in  error,  he  loaded  most  of  his  household  goods  in  a  wagon,  left  the  house 
and  premises,  went  a  distance  of  two  or  three  hundred  yards  from  the  house, 
stayed  all  night  in  the  woods,  and  moved  back  the  next  morning  into  the 
house,  and  took  possession  of  the  land  as  the  tenant  of  the  plaintiff  in  error. 
Some  short  time  before  this  maneuver  one  Wallace,  as  agent  of  Mrs.  Wright, 
had  given  Workman  notice  to  quit  the  land.  These  are  the  facts  upon  which 
counsel  for  the  plaintiff  in  error  base  their  contention  that  the  instruction  is 
erroneous.  Their  theory  is  that  as  Mrs.  Wright  had  terminated  the  tenancy 
of  Workman,  by  the  notice  to  quit,  hence  Workman  had  a  right  to  vacate  the 
premises,  and  become  the  tenant  of  Forbes,  who  was  the  true  owner.  Forbes 
had  the  right  to  take  peaceable  possession  of  the  land,  and  lease  to  Workman, 
or  anybody  else,  and  such  a  possession  would  oust  Wright  and  interrupt  the 
running  of  the  statute.  The  fallacy  of  such  reasoning  is  easily  seen  when  it 
is  recollected  that  this  court  has  repeatedly  held  that  the  tenant  is  never  al- 
lowed to  dispute  his  landlord's  title,  after  having  accepted  possession  under 
him.     Brenner  v.  Bigelow,  8  Kan.  496;  Pettigrew  v.  Mills,  36  Kan.  745,  14 

Pac.  Rep.  170;  Smith  v.  Cooper,  38  Kan. ,  16  Pac.  Rep.  958.     "It  is  a 

general  rule,  founded  on  reasons  of  public  policy,  that  a  tenant  shall  never  1)6 
permitted  to  controvert  his  landlord's  title,  or  set  up  against  him  a  title  ac- 
quired by  himself  during  his  tenancy,  which  is  hostile  in' its  character  to  that 
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which  he  acknowledged  when  he  accepted  the  demise. "  2  Tayl .  Jjandl.  &  Ten. 
§  605.  "An  adverse  claimant,  who  gets  into  possession  of  land  by  tampering 
with  the  tenant,  cannot  resist  the  landlord's  claim  when  the  tenant  himself 
could  not.  The  tenant  must  also  regard  the  interest  of  the  landlord  with  re- 
spect to  his  right  of  possession,  and  give  due  notice  of  any  attempt  to  dispos- 
sess him.  And  the  attornment  of  a  tenant  to  a  stranger  is  absolutely  void, 
and  will  not  in  anywise  affect  the  possession  of  his  landlord."  1  Tayl.  Landl. 
&  Ten.  §  180;  section  14.  c.  55,  p.  519,  Comp.  Laws  (Dassler)  1885.  It  fol- 
lows that  Forbes  did  not  get  such  possession  by  the  removal  and  subsequent 
re-entry  of  Workman,  as  would  dispossess  Mrs.  Wright,  and  that  in  law  there 
was  no  change  of  possession,  and  the  running  of  the  statute  was  not  inter- 
rupted. The  instruction  was  right.  The  only  remaining  question  worthy  of 
notice  is  as  to  the  effect  of  the  two  judgments  in  forcible  entry  and  detainer 
on  the  statute  of  limitations.  One  was  in  favor  of  the  plaintiff  iu  error;  the 
other  was  against  Mrs.  Wright,  one  of  the  grantees  of  the  defendants  in  er- 
ror. The  one  was  that  Forbes  had  a  right  to  the  possession  at  the  time  this 
suit  was  instituted;  the  other  was  that  Mrs.  Wright  had  not  the  right  to  the 
possession  at  the  time  her  suit  was  commenced.  The  court  charged  the  jury 
in  the  third  instruction  that  the  plaintiff  in  error  held  the  title  in  fee  to  the 
land  in  controversy  by  reason  of  his  conveyance  from  Louise  Pa-ya,  and  is 
entitled  to  a  verdict,  unless  barred  before  the  commencement  of  this  action 
by  the  running  of  the  statute.  This  is  to  say  that  the  plaintiff  in  error  Jiad 
a  right  to  the  possession  at  anytime,  from  and  after  the  execution  of  his  deed, 
before  the  expiration  of  15  years  from  and  after  the  date  of  the  patent.  These 
actions  in  forcible  entry  and  detainer  were  both  tried  and  decided  before  the 
expiration  of  the  15  years.  The  plaintiff  in  error  had  undoubtedly  the  right 
of  possession  to  this  land,  from  the  date  of  his  deed  from  Louise  Pa-ya  on  the 
8th  day  of  May,  1880,  but  he  neither  enforced  his  right  to  possession,  under 
his  judgment  in  the  action  for  forcible  entry  and  detainer,  or  brought  his  ac- 
tion of  ejectment  in  time.  There  is  evidence  enough  contained  in  the  record 
to  support  the  necessary  finding  of  the  jury  included  in  the  general  verdict 
that  there  had  been  a  continuous,  adverse  possession,  hostile  to  the  title  of  the 
plaintiff  in  error,  for  more  than  15  years  before  the  commencement  of  the  ac- 
tion. One  of  the  grounds  of  the  motion  for  a  new  trial  was  that  on  the  trial 
the  plaintiff  in  error  was  surprised  to  learn  of  the  non-residence  of  Mrs.  Wright, 
and  this  same  fact  was  also  urged,  as  a  reason  for  a  new  trial,  on  the  ground 
of  newly-discovered  evidence.  Numerous  affidavits  on  both  sides  were  pro- 
duced on  the  hearing  of  the  motion  for  a  new  trial,  and  were  so  conflicting  in 
many  of  their  statements  that  we  have  made  no  attempt  to  reconcile  them. 
The  trial  court  took  the  matter  under  advisement,  and  after  some  months 
overruled  the  motion. 

We  are  inclined  to  think  that  the  weight  of  the  evidence  on  the  motion  was 
with  the  defendants  in  error.     We  recommend  an  affirmance  of  the  judgments 

Per  Curiam.    It  is  so  ordered;  all  the  justices  concurring. 

(11  Colo.  156)         '  

LiMBERG  V.  HiGENBOTHAM  et  Ol, 

{Supreme  Court  of  Colorado.    March  9, 1888.) 

1.  Bjbctmbnt— Action  fob  Mesnb  Profits— Pleading. 

In  an  action  for  mesne  profits  plaintiff  declared  on  the  common  count  for  money 
had  and  received.  Defendants  answered,  denying  the  allegations  made  in  the  com- 
plaint, and  averring  that  they  were  informed'that  the  action  was  for  mesne  profits 
of  certain  real  estate^  and  setting  up  a  defense  thereto.  Heldy  that  the  defect  in 
plaintiff's  complaint  m  not  setting  out  the  facts  constituting  his  cause  of  action  was 
supplied  by  defendants*  answer. 

2.  Same— EviDENCB — Amottnt  op  Rents— Improvembnts. 

In  an  action  for  mesne  profits  it  is  error  to  exclude  evidence  to  show  the  amount 
of  rents  received  by  defendants  upon  the  ground  that  such  rents  include  the  use  of 
improvements  erected  by  defendants. 

v.l7p.no.5— 31 
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S.  Same—Action  bt  Furchaber  tob  Mesne  Profits  against  Tbespasbsr. 

Under  Code  Ck)lo.  §  8,  requiring  actions  to  be  brought  in  the  name  of  the  real  i>arty 
in  interest,  an  action  may  be  maintained  by  a  purchaser  a^inst  trespassers  for 
mesne  profits  accruing,  pending  ejectment  by  his  grantor,  aiter  his  purchase,  and 
before  delivery  of  seizin. 

4.   SAStE— KOMIKAL  BaICAOES  IN  EjECTTMENT  NO  BaR. 

The  recovery  of  nominal  damages  in  an  action  of  ejectment  is  no  bar  to  an  action 
for  mesne  profits. 

Error  to  district  court.  Lake  county. 

The  object  of  this  action  was  to  recover  from  the  defendants,  Higenbotbam 
&  Barnes,  mesne  proflts  received  by  them  from  tenants  who  occupied  a  por- 
tion of  lots  1  and  2  of  the  Leadville  Improvement  Company's  addition  to  the 
city  of  Leadville,  pending  action  by  said  company  for  possession.  The  de- 
fendants to  that  action  originally  were  De  Lay,  Cottrell,  Mallan  &  Franklin. 
The  suit  was  afterwards  dismissed  as  to  Cottrell,  and  prosecuted  to  final  judg- 
ment against  the  other  defendants.  The  plaintiff  in  that  action,  the  Lead- 
ville Improvement  Company,  sold  and  conveyed  the  property  mentioned  to 
Charles  T.  Limberg,  the  plaintiff  in  the  present  action,  on  February  20, 1879, 
and,  in  order  to  deliver  possession  to  the  purchaser,  brought  suit  in  the  court 
below  against  the  parties  then  in  possession,  on  April  26th  following.  These 
defendants,  Higenbotbam  and  Barnes,  were  not  parties  to  the  suit,  they  hav- 
ing entered  into  possession  under  the  defendants  therein,  or  some  of  them, 
pending  the  suit.  They  are  charged  in  the  present  action  with  having  col- 
lected and  received  from  tenants  in  possession  a  large  amount  of  rents  and 
profits.  Judgment  was  rendered  in  the  ejectment  suit  in  the  court  below, 
April  12,  1882,  and  final  judgment,  upon  appeal  in  this  court,  December  4, 
1883.  A  writ  of  possession  was  issued  and  executed,  by  putting  the  plaintiff 
in  that  suit  into  possession  of  the  premises,  on  December  5,  1888,  and  the 
present  action  for  mesne  profits  was  brought  on  the  day  last  mentioned. 

C.  H.  Wentzel  and  F,  W.  Otoens,  for  plaintiff  in  error.  Rogers  <fe  McCord 
and  E,  M,  Hxirlhut,  for  defendants  in  error. 

Beck,  C.  J.,  (after  stating  the  facts  as  above.)  The  controlling  question 
in  the  present  case  arises  upon  the  pleadings.  If  they  can  be  held  sufficient 
to  constitute  a  triable  issue,  and  to  sustain  an  action  for  the  recovery  of  mesne 
profits  of  land,  the  court  erred  in  €«xcluding  the  evidence  offered  by  the  plain- 
tiff on  the  trial  tending  to  prove  the  amount  of  damages  sustained,  and  like- 
wise in  nonsuiting  the  plaintiff.  The  Code  of  Procedure  requires  the  com- 
plaint to  contain  a  statement  of  the  facts  which  constitute  the  cause  of  action. 
This  the  complaint  in  the  present  case  failed  to  do.  That  it  was  Insuflicient, 
therefore,  In  itself  admits  of  no  discussion.  It  was  simply  the  ** common 
count  for  money  had  and  received  by  the  defendants  to  and  for  the  use  of  the 
plaintiffs,"  the  only  facts  stated  being  the  amount  alleged  to  have  been  so  re- 
ceived, viz.,  922,225,  and  that  the  defendants  received  said  sum  at  the  county 
of  Lake  betw(3en  the  1st  day  of  January,  1879,  and  the  4th  day  of  December, 
1883.  The  complaint  did  not  inform  the  defendants,  from  ^hom  they  were 
charged  with  receiving  this  money,  on  what  account  it  had  been  received,  or 
how  the  plaintiff  became  entitled  to  any  money  received  by  them  within  the 
dates  mentioned  in  the  complaint.  But  instead  of  taking  advantage  of  the 
defect  by  demurrer,  or  motion  to  have  the  complaint  made  more  specific,  as 
they  might  have  done,  the  defendants  answered  it,  denying  the  allegations 
made  therein,  and  adding  the  following  averments:  *'That  they  have  been  in- 
formed that  said  action  was  intended  to  be  an  action  against  these  defendants 
for  mesne  profits  for  certain  real  estate,  and  defendants  allege  that  they  have 
a  full  and  complete  defense  to  any  such  action.  *  *  *  And  defendants 
further  allege  that  any  interest  in  or  title  to  said  premises  which  plaintiff  has, 
was  acquir^  by  him  since  the  first  day  of  December,  A.  D.  1883."  It  was 
further  alleged  in  the  answer  that  any  cause  of  action  which  the  plaintiff 
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could  have  maintained  against  the  defendants  had  been  adjudicated  and  de. 
terminerl  before  the  commencement  of  this  suit  as  between  ti^e  parties  thereto 
and  their  predecessors  in  interest.  The  answer  also  contains  the  following 
all^ations:  "And  these  defendants  further  allege  that  there  is  a  non-joinder 
of  parties  defendant  in  this  action;  and  further  allege  that  there  is  misjoin- 
der of  parties  to  this  action."  To  this  answer  the  plaintiff  replied,  denying 
the  misjoinder  and  non-joinder  of  parties;  denying  that  the  matters  in  con- 
troversy were  res  adjttdicata,  and  that  the  property  referred  to  was  acquired 
by  the  plaintiff  since  December  1,  1883;  and  alleging  that  the  title  to  the 
property  bad  been  in  the  plaintiff  since  the  time  mentioned  in  the  complaint. 

The  complaint  and  answer  were  certainly  very  informal.  They  violate  all 
rules  of  pleading,  and,  considered  separately,  neither  could  be  sustained  against 
the  objections  that  might  have  been  interposed.  Both  signally  fail  to  observe 
the  primary  rule  of  Code  pleading,  viz.,  that  the  facts  constituting  the  cause 
of  action  must  be  set  forth.  But,  as  far  at  the  parties  were  able  to  do  so,  all 
objections  were  waived.  While  the  plaintiff  failed  on  his  part  to  inform  the 
defendants  under  what  circumstances  they  became  indebted  to  him,  or  how  he 
became  entitled  to  any  money  received  by  them  within  the  period  mentioned 
in  his  complaint,  the  defendants  appear  to  have  supplied  the  defect  in  and  by 
their  answer.  By  it  they  say  substantially:  "We  know  the  nature  of  your 
claim,  and  the  account  on  which  it  is  founded.  Your  claim  is  for  mesne  prof- 
its received  by  us  from  tlie  rents  of  certain  lands  claimed  by  you ;  but  we 
have  a  complete  defense  to  your  action.  Your  title  to  the  land  was  not  ac- 
quired within  the  dates  mentioned  in  your  complaint,  within  which  you 
charge  us  with  having  received  rents,  and  if  you  had  a  right  of  action 
against  us  on  account  of  such  rents  or  otherwise,  it  was  fully  adjudicated  be- 
fore the  commencement  of  this  action,  both  as  to  the  parties  to  this  suit,  and 
as  to  their  predecessors  in  interest.  And,  further,  you  cannot  maintain  this 
action  in  any  event,  for  you  have  not  joined  the  necessary  parties  as  defend- 
ants, and  some  of  the  parties  joined  are  not  parties  in  interest;  wherefore  we 
pray  judgment."  It  will  be  observed  the  answer  concedes  the  cause  of  ac- 
tion, but,  while  it  assumes  to  setup  several  defenses  thereto,  does  not  set  out 
the  facts  constituting  any  one  of  them,  save  as  to  the  negative  allegation  that 
the  plaintiff  did  not  acqure  his  title  until  after  the  expiration  of  the  period 
within  which  the  defendants  are  charged  with  the  receipt  of  rents.  How  the 
plaintiff's  claim  had  been  adjudicated,  or  when,  or  in  what  action,  or  what 
court,  is  not  stated,  and  as  to  the  non-joinder  of  defendants  and  misjoinder 
of  parties,  not  a  single  fact  indicating  who  should  have  been  joined  and  who 
omitted  is  stated.  The  plaintiff,  in  turn,  by  his  replication,  accepts  the  is- 
sues as  tendered  by  the  defendants  in  their  answer,  merely  denying  the  alle- 
gations of  new  matter,  and  averring  "that  the  title  to  said  property  has  been 
in  the  plaintiff  since  the  time  referred  to  and  mentioned  in  the  complaint 
herein." 

Informal,  therefore,  as  the  pleadings  are,  we  are  of  opinion  that,  taken  to- 
gether, they  present  a  triable  issue,  viz.,  whether  the  defendants,  within  the 
dates  mentioned  in  the  complaint,  are  cliargeable  with  the  receipts  of  mesne 
profits  of  land  then  owned  by  the  plaintiff.  It  has  been  frequently  held  that 
substantial  Issues  may  be  presented  by  the  answer,  and  that  a  complaint  so 
defective  as  to  fail  to  state  a  cause  of  action  may  be  supplemented  by  the 
statement  of  material  facts  in  the  answer,  and  the  defect  be  thus  cured. 
Pom.  Rem.  §  579;  Bliss,  Code  PI.  §  487.  "When  the  defendant  chooses  .to 
understand  the  plaintiff's  count  to  contain  all  the  facts  essential  to  his  liat)il- 
ity,  and  in  his  plea  sets  out  as  an  answer  those  which  have  been  omitted 
in  the  count,  so  that  the  parties  go  to  trial  upon  a  full  knowUedge  of  the 
charge,  and  the  record  contains  enough  to  show  the  court  that  all  the  ma- 
terial facts  were  in  issue,  the  defendant  shall  not  tread  back  and  trip  up  the 
heels  of  the  plaintiff  on  a  defect  which  he  would  seem  thus  purposely  to  have 
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omitted  to  notice  in  the  outset  of  the  controversy."  Slcusk  v.  Lyon,  9  Pick. 
62.  Upon  the^  trial  of  this  action  the  court,  upon  the  objection  of  counsel 
for  defendants,  excluded  all  evidence  tending  to  show  the  amount  of  rents 
received  by  the  defendants,  upon  the  ground  that  they  included  the  use  of 
improvements  erected  by  the  defendants.  This  was  clearly  error.  If  the  de- 
fendants were  entitled  to  any  set-off  or  defense  by  reason  of  improvements 
placed  upon  the  land  by  them,  it  was  not  available  on  this  trial,  for  the  rea- 
that  no  such  defense  was  interposed  In  their  answer,  or  otherwise.  Code, 
§§  64,  260;  Tyler,  Ej.  844.  It  was  error,  in  any  event,  to  exclude  evidence 
upon  such  ground,  since  it  was  a  matter  of  4efense,  what  proportion  of  the 
rents  accrued  from  the  improvements.  It  follows,  as  a  necessary  sequence, 
tliat  it  was  error  to  render  the  judgment  of  nonsuit.  The  grounds  assigned 
by  defendants  in  their  motion  for  nonsuit  are  still  relied  upon  as  sufficient  to 
sustain  the  action  of  the  court.  They  are:  ^' First,  That  the  proof  introduced 
did  not  sustain  the  allegations  of  the  complaint."  This  was  not  the  plaintiff  *s 
fault,  eince  proper  evidence  offered  by  hjm  in  support  of  the  issue  joined  was 
excluded  by  the  court,  on  the  motion  of  the  defendants.  *' Second,  Beause,  in 
the  action  for  mesne  profits,  no  one  but  the  plaintiff  in  the  original  ejectment 
suit  is  entitled  to  bring  such  action,  and  that  this  plaintiff  is  bound  by  the  rec- 
ord . "  This  and  other  objections,  for  want  of  proper  parties,  are  all  groundless. 
The  Code  (section  3)  requires  all  actions  to  be  prosecuted  in  the  name  of  the 
real  party  in  interest;  and  while  it  may  be  proper  for  a  vendor  of  land  to  bring 
suit  against  the  disseizor,  in  order  that  he  may  be  able  to  deliver  possession  to 
the  purchaser,  yet,  after  the  recovery  on  such  action,  it  is  entirely  proper  for 
the  purchaser  to  sue  in  his  own  name  for  the  rents  and  profits  which  accrued 
pending  the  former  action.  He  is  the  real  party  in  interest.  Tyler,  Ej.  839, 
840 ;  Sedg.  &  W.  Tr.  Title  Land,  §§  656.  The  authorities  are  equally  clear  that 
the  action  for  mesne  profits  is  not  confined  to  the  same  parties  defendants  who 
were  defendants  in  the  ejectment  suit;  but  when  the  action  is  successful  it  may 
be  brought  and  maintained  against  the  landlord  of  the  party  who  was  in  posses- 
sion; against  any  one  who  was  in  receipt  of  rents  and  profits;  a  third  person 
to  whom  possession  was  given  by  the  defendant  pending  suit,  or  against  any 
trespasser.  One  going  into  possession  under  the  defendant  in  ejectment  is 
held  to  be  a  privy,  and  bound  by  the  record.  Doe  v.  Wfiitcotnb,  8  Bing.  46; 
Jackson  v.  Stone,  13  Johns.  447;  Chirac  v.  Reinicker,  11  Wheat.  280;  Sedg. 
A  W.  Tr.Title  Land,  §658.  ''Third,  Because  the  evidence  shows  that  the  mat- 
ter is  re*  acyudicaia."  This  proposition  is  evidently  based  upon  the  fact  dis- 
closed by  the  record  in  the  ejectment  suit,  introduced  upon  the  trial  of  this 
cause,  that  the  plaintiff  recovered  one  cent  damages  in  that  action .  That  was  the 
recovery  of  nominal  damages  merely,  and  the  rule  is  that  such  a  recovery  of 
in  ejectment  does  not  bar  an  action  for  mesne  profits.  Id.  §  662.  The  Code 
authorizes  an  action  for  mesne  profits  upon  a  recovervin  ejectment.  Section 
274. 

For  the  errors  mentioned,  the  judgment  must  be  reversed,  and  the  cause 
remanded  for  new  trial,  with  leave  to  the  parties  to  amend  their  pleadings. 


(U  Colo.  124) 

Murray  d.  Denver  &  R.  G.  R.  Co. 

{Swpreme  Court  of  Colorado,    March  9, 1888.; 

Negligence— Evidence — Nonsuit. 

In  an  action  for  injuries  alleged  to  have  been  caused  by  defendant's  negligence, 
where  the  plaintifiTs  evidence  shows  that  he,  as  an  employe  of  defendant,  was  work- 
in  b^  in  a  narrow  out  upon  its  railroad;  that  a  car,  becoming  detached  from  a  train 
of  defendant,  ran  through  the  cut,  and  that  plaintiff  was  injured  either  by  jumping 
against  the  walls  of  the  cut,  or  by  stones  thrown  from  the  car,  but  does  not  snow 
the  cause  of  the  accident,  nor  any  facts  raising  a  presumption  of  negligence,  a  non- 
suit is  properly  granted. 

Eiror  to  district  court,  Arapahoe  county. 
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This  action  was  brought  in  the  district  court  by  the  plaintiff  Murray,  against 
the  Denver  &  Bio  Grande  Railroad  Company,  to  recover  damages  for  injuries 
received  while  in  the  employ  of  the  defendant  on  its  road  as  a  laborer.  Judg- 
ment of  nonsuit  was  entered  against  the  plaintiff,  who  brings  the  cause  to 
the  supreme  court  by  writ  of  error.  It  appears,  from  the  evidence,  that  the 
plaintiff,  with  other  laborers,  was  engaged  in  repairing  the  road  of  the  de- 
fendant in  a  narrow  and  curving  cut  with  steep  banks;  that  a  car,  loaded 
with  stone,  in  some  way  became  detached  from  a  construction  train  of  the  de- 
fendant, distant  one-half  a  mile,  more  or  less,  from  the  cut;  that  it  ran  down 
the  track  and  through  the  cut  at  great  speed,  coming  into  collision  with  a  push 
car  near  the  plaintiff,  and  jump^  the  track.  Plaintiff  was  injured  more  or 
less  seriously,  either  by  jumping  against  the  walls  of  the  cut,  or  by  certain 
stones  thrown  from  the  car  in  passing;  it  does  not  clearly  appear  which.  The 
plaintiff  was  nonsuited  on  the  ground  that  the  evidence  failed  to  show  negli- 
gence upon  the  part  of  the  defendant. 

Brown  cfe  Putnam^  for  plaintiff  in  error.  Edw.  0.  Wolcott,  for  defendant 
in  error. 

Elbert,  J.,  {after  stating  the  facts  as  above.)  The  plaintiff,  at  the  time 
of  the  injury  complained  of,  was  an  employe  of  the  defendant  company.  The 
evidence  showed  the  accident,  and  the  injury  to  the  plaintiff,  but  left  the  cause 
of  the  accident  entirely  unexplained.  This  was  not  sufficient  to  raise  a  pre- 
sumption of  negligence  upon  the  part  of  the  company.  In  actions  of  this  char- 
acter the  presumption  is  that  the  employer  has  discharged  his  duty  to  the  em- 
ploye. It  was  for  the  plaintiff  to  overcome  this  presumption  by  showing  neg- 
ligence upon  the  part  of  the  company.  Wood,  Mast.  &  Serv.  §§  368-382, 
and  cases  cited ;  Railroad  Co.  v.  Salmon,  11  Kan.  83.  This  the  plaintiff  failed 
to  do;  the  evidence  does  not  fix  liability  upon  any  one.  The  cause  of  the  ac- 
cident is  uncertain.  It  may  have  been  the  result  of  a  defect,  either  latent  or 
patent,  in  the  machinery  or  appliances  used,  and  the  defendant  company  may 
or  may  not  have  had  notice  of  the  defect.  It  may  have  resulted  from  the 
neglect  of  an  incompetent  fellow -servant,  of  whose  incompetency  the  com- 
pany had  full  knowledge,  or  no  knowledge  whatever.  Or  it  may  have  resulted 
from  some  other  cause  possible  in  the  field  of  conjecture.  Upon  this  point  the 
jury  would  have  been  left  to  speculation,  had  the  cause  been  submitted  to 
them.  There  was  a  defect  of  proof  which  precluded  the  application  by  the 
court  of  any  known  rule  of  recovery.  The  plaintiff  failed  to  "prove  a  suffi- 
cient case  for  the  jury, "  and  this  is  a  statutory  ground  of  nonsuit.  Code  Civil 
Proc.  p.  48.     The  judgment  of  the  court  below  is  affirmed. 


(11  Colo.  134) 

People  ex  reL  v.  Austin,  Treasurer. 
(SupreTne  Court  of  Colorado.    March  9, 1888.) 
CouNTiEfl— County  Warrants— Priority  of  Payment — Power  of  Treasurer. 

Qen.  St.  Colo.  §  687,  provides  that  county  warrants  or  orders  not  taken  up  at  the 
date  of  presentation  shall  be  entitled  to  preference,  as  to  payment,  according  to  the 
order  of  time  in  which  they  may  be  presented  to  the  county  treasurer.  Held,  that 
the  county  treasurer  could  not  dlven  money,  raised  for  the  purpose  of  funding  these 
warrants,  to  pay  warrants  subsequently  issued  by  the  county  commissioners,  under 
the  provisions  of  Seas.  Laws  18b7,  p.  2^U  which  provides  that,  where  there  is  no 
money  to  meet  current  expenses,  the  board  may  draw  warrants  against  taxes  which 
have  been  levied,  to  the  extent  of  80  per  cent.,  to  meet  current  expenses. 

Mandamtis  to  the  county  treasurer  of  Conejos  county. 

Original  agreed  case.  Prior  to  the  adoption  of  section  2,  p.  241,  iSess.  Laws 
1887,  the  valid  floating  indebtedness  of  Conejos  county,  represented  by  out- 
standing warrants  duly  registered  according  to  law,  had  reached  the  consti- 
tutional limit.  In  October  of  that  yeai*  the  board  of  county  commissioners 
attempted,  at  least  partially,  to  act  under  the  provisions  of  the  statute  men- 
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tioned.  They  set  apart  or  assigned,  by  resolution,  80  per  cent,  of  the  incom- 
ing revenue  for  the  current  fiscal  year  to  a  fund  for  the  payment  of  current 
county  expenses.  They  did  not,  however,  fund  the  floating  indebtedness,  or 
otherwise  provide  for  its  payment,  the  remaining  20  per  cent,  being  wholly 
inadequate  for  the  purpose.  They  also  prescribed  the  form  of  warrant  to  be 
drawn  on  such  fund,  which  should,  under  the  statute  and  decision  of  the  su- 
preme court,  operate  as  an  assignmeut  thereof,  pro  tanto,  in  advance.  In 
pursuance  of  this  action  of  the  board,  numerous  warrants  were  issued,  as- 
signing portions  of  the  incoming  revenue,  and  were  received  in  payment  for 
necessary  services  or  materials  furnished  the  county  from  time  to  time.  Re- 
lator in  this  case  is  the  holder  and  owner  of  one  of  these  warrants,  which  he 
has  presented  to  respondent,  the  county  treasurer,  for  payment.  Respondent 
declines  to  pay  the  warrant  on  the  ground  that  it  is  his  duty  to  first  take  up 
other  warrants  that  have  been  presented,  which  were  duly  registered  prior  to 
the  one  in  controversy,  and  which  constitute  part  of  the  floating  debt  existing 
before  the  year  1887.  The  following  is  the  material  portion  of  section  2  above 
mentioned:"*  *  ♦  Whenever  there  are  no  moneys  in  the  county  treasury 
of  a  county  to  the  credit  of  the  proper  fund  to  meet  and  defray  the  necessary 
expenses  of  the  county,  it  shall  be  lawful  for  the  board  of  county  commis- 
sioners of  such  county  to  provide  that  county  warrants  and  orders  of  such 
county  may  be  drawn  and  issued  against,  and  in  anticipation  of,  the  collec- 
tion of  taxes  already  levied  for  the  payment  of  such  expenses,  to  the  extent  of 
eighty  per  centum  "of  the  total  amount  of  the  taxes  levied:  provided,  that 
warrants  and  orders  so  drawn  and  issued,  under  the  provisions  of  this  section, 
shall  show  upon  their  face  that  they  are  payable  solely  from  the  fund  upon 
which  the  same  is  drawn,  and  the  taxes  levied  to  form  the  same  when  col- 
lected, and  not  otherwise.  County  warrants  and  orders  may  be  in  such  form 
as  the  county  commissioners  may  provide,  and  may  be  made  payable'  to  the 
order  of  payee,  or  to  the  bearer.  The  person  or  persons  to  whom  such  last- 
named  warrants  and  orders  shall  be  allowed  and  delivered  shall  be  held  to 
have  accepted  the  same  in  full  payment  and  satisfaction  of  the  claim  to  pay 
which  the  same  was  issued;  and  the  obligation  of  said  warrants  is  hereby 
limited  as  stated;  and  said  warrants  shall  be  paid  only  by,  through,  and  from 
the  fund  drawn  upon;  and  the  collected  and  uncollected  taxes  levied,  appro> 
priated,  collected,  or  paid  into  the  county  treasury  Xo  create,  constitute,  and 
form  said  fund,  and  the  taxes  provided  by  law  therefor,  shall  be  covered  into 
said  fund  until  all  warrants  drawn  shall  be  fully  paid,  satisfied,  and  dis- 
charged, both  principal  and  interest.  Said  limited  and  last-named  warrants 
and  orders  shall  not  operate  as  a  debt  of  said  county,  and  shall  not  be  held  to 
add  to  or  increase  the  debt  or  indebtedness  of  said  county:  provided,  that  the 
provisions  of  this  Jaw  shall  in  nowise  affect  the  lawful  warrants  and  orders 
of  any  county  which  were  issued  prior  to  the  passage  of  this  law,  and  are  out- 
standing and  unpaid;  but  such  warrants,  unless  redeemed  under  the  funding 
statute,  shall  first  be  paid,  both  principal  and  interest,  in  the  order  of  their 
registry. " 
Alvin  Marsh,  Atty.  Gen.,  for  petitioners.    Eugene  Eugley,  for  respondent. 

Helm,  J.,  (after  stating  the  facts  as  above,)  While  the  matters  here  in- 
volved are  presented  in  the  form  of  an  agreed  case,  the  proceeding  is  in  the 
nature  of  mandamus  to  compel  respondent,  the  county  treasurer,  to  pay  a 
certain  county  warrant  owned  by  relator.  But  a  single  question  is  submitted 
for  adjudication.  This  question  may  be  concisely  stated  as  follows:  Can  a 
county  in  this  state  which  has  reached  the  constitutional  limit  of  Indebtedness 
assign  its  incoming  revenue,  by  orders  drawn  thereon,  to  the  payment  of  the 
necessary  current  expenses,  so  as  to  postpone,  in  favor  of  the  new  orders  thus 
issued,  the  discharge  of  its  prior  valid  indebtedness  represented  by  outstand- 
ing registered  warrants?    Section  687,  Gen.  St.,  under  which  most,  if  not  all. 
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of  the  warrants  constituting  the  floating  debt  of  Conejos  county  were  issued, 
entered  into  and  forms  a  p^  of  the  contract  represented  thereby.  People  v. 
Hall^  8  Colo.  485,  9Pac.  Rep.  84.  This  statute  provides  that  such  orders  or 
warrants,  when  not  taken  up  at  the  date  of  presentation,  "shall  be  entitled  to 
a  preference,  as  to  payment,  according  to  the  order  of  time  in  which  they  may 
be  presented  to  the  county  treasurer, "  Therefore  the  county  is  bound  by  con- 
tract to  give  tiiese  orders  precedence  in  payment  over  all  orders  subsequently 
issued.  The  county  commissioners  can  take  no  step,  either  with  or  witliout 
legislative  sanction,  that  shall  impair  the  obligation  of  these  contracts.  Peo- 
ple V.  Hallf  supra.  Yet  their  action,  according  to  relator's  view,  has  pre- 
cisely this  effect.  As  construed  by  him,  it  postpones  outstanding  warrants 
to  those  assigning  the  incoming  revenue  for  1887  in  payment  of  current  ex- 
penses. We  do  not  appreciate  the  pertinency  or  justice  of  counsel's  assault 
upon  section  2,  p.  241,  Sess.  Laws  1887.  This  section  is  obnoxious  to  none 
of  the  constitutional  objections  urged.  The  trouble,  if  any  trouble,  there  be, 
is  not  with  the  statute,  but  with  the  action  of  the  county  commissioners.  If 
that  body  sought  to  dedicate,  absolutely,  80  per  cent,  of  the  current  incoming 
revenue  to  the  payment  of  current  expenses,  regartiless  of  outstanding  war- 
rants, they  were  attempting  to  violate  a  plain  requirement  of  the  statute. 
Tlie  last  proviso  of  the  section  expressly  declares  that  prior  outstanding  valid 
warrants  must  be  redeemed  under  tiie  funding  statute,  or  they  shall  be  first 
paid,  in  the  order  of  registry,  from  the  incoming  revenue.  It  qualifies  the 
preceding  provisions,  and  undoubtedly  controls  the  resolution  of  the  com- 
missioners. With  this  limitation,  the  action  of  the  county  authorities,  so  far 
as  presented  to  us,  seems  regular.  The  foregoing  subject  has  already  been 
considered  by  this  court.  In  discussing  the  constitutional  limitations  regarding 
county  indebtedness,  we  have  said:  **  Counties  may  provide,  under  the  funding 
statute,  for  the  payment  of  all  outstanding  orders  constituting  a  legal  indebted- 
ness. Such  an  indebtedness  therefore,  w  hen  thus  disposed  of,  does  not  interfere 
with  the  use  of  the  current  general  revenue  to  defray  the  current  expenses .  And 
counties,  in  all  cases,  have  the  power  to  so  adjust  their  affairs  that  valid  war- 
rants may  issue  in  payment  of  such  expenst»  as  they  accrue.  *  *  *" 
People  V.  May,  9  Colo.  404,  10  Pac.  Rep.  641 ;  12  Pac.  Bep.  838:  15  Pac.  Rep. 
36.  This  language  is  as  easily  understood  as  is  that  of  the  statute.  And  it 
is  difficult  to  perceive  how  the  meaning  of  either  the  decision  or  statute  could 
be  mistaken.  The  warrant  of  relator  is  not  entitled  to  payment  till  the  prior 
valid  warrants  issued  under  section  637,  Gen.  St.,  are  paid,  or  redeemed  in 
the  manner  provided  by  the  funding  act. 


aO  Colo.  682) 

Wheeler  t>.  Northern  Colo.  Irrigating  Co. 
iSupreme  Cov/rt  of  Colorado,    January  4, 1888.) 
1.  Ibrioation— Rights  ov  Consumers— Exoessivb  Charges  for  Water. 

Under  Const.  Colo.  art.  16.  §§  5-8,  declaring  unappropriated  water  of  natural 
streams  "public  "property,  subject  to  appropriation  for  the  "use  of  the  people"  free 
of  charge,  the  distributor  of  watez*  to  consumers  for  hire,  not  being  the  proprietor  of 
water  unappropriated  by  it,  a  demand  of  ^10  per  acre,  in  advance,  for  "the  right  to 
receive  and  use  water"  from  its  canal  is  in  violation  of  the  constitutional  right  to 
the  use  of  unappropriated  water  free  of  charge. 
3.  Same— Mandamcb. 

Where  a  carrier  of  water,  for  hire,  to  consumers  for  irrigating  and  other  pur- 
poses, demands  $10  per  acre,  in  advance,  in  addition  to  the  yearly  rental  fixed  by  it 
for  the  use  of  water  from  its  canal,  the  demand  being  unreasonaole  and  illegal  un- 
der Const.  Colo.  art.  16.  ^§  5-8,  and  the  statute  in  force  glvinff  no  relief  to  the  con- 
sumer, mcmdarmiS  will  lie  to  enforce  the  constitutional  right  to  the  use  of  unap- 
propriated water  on  payment  of  a  reasonable  compensation  for  transportation. 

Appeal  from  district  court,  Arapahoe  county. 

Mandamus  pi-oceeding.    Appellant,  Byron  A.  Wheeler,  as  relator,  insti- 
tuted mandamus  proceedings  in  the  court  below  to  compel  the  respondent 
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company  to  furnish  him  water  for  irrigation.  Eespondent  demurred  to  thi; 
alternative  writ.  The  demurrer  was  sustained,  and  judgment  entered  in  its 
favor.  From  this  judgment  the  present  appeal  was  taken.  The  following 
constitutional  and  statutory  provisions  are  considered,  or  referred  to  in  the 
opinion  : 

CONSTITUTION,  ART.  XVI. 

"Sec.  5.  The  water  of  every  natural  stream,  not  heretofore  appropriated, 
within  the  state  of  Colorado,  is  hereby  declared  to  be  the  property  of  the  pub- 
lic, and  the  same  is  dedicated  to  the  use  of  the  people  of  the  state,  subject  to 
appropriation  as  hereinafter  provided. 

"Sec.  6.  The  right  to  divert  unappropriated  waters  of  any  natural  stream 
to  beneficial  uses  shall  never  be  denied.  Priority  of  appropriation  shall  give 
the  better  right  as  between  those  using  the  water  for  the  same  purpose;  but, 
when  the  waters  of  any  natural  stream  are  not  sufficient  for  the  service  of  all 
those  desiring  the  use  of  the  same,  those  using  the  water  for  domestic  pur- 
poses shall  have  the  preference  over  those  claiming  for  any  other  purpose,  and 
those  using  the  water  for  agricultural  purposes  shall  have  preference  over 
those  using  the  same  for  manufacturing  purposes. 

"Sec.  7.  All  persons  and  corporations  shall  have  the  right  of  way  across 
public,  private,  and  corporate  lands  for  the  construction  of  ditches,  canals, 
and  flumes,  for  the  purpose  of  conveying  water  for  domestic  purposes,  for  the 
irrigation  of  agricultural  lands,  and  for  mining  and  manufacturing  purposes, 
and  for  drainage,  upon  payment  of  just  compensation. 

"Sec.  8.  The  general  assembly  shall  provide  by  law  tliat  the  board  of  county 
commissioners,  in  their  respective  counties,  shall  have  power,  when  applica- 
tion is  made  to  them  by  either  party  interested,  to  establish  reasonable  maxi- 
mum rates  to  be  charged  for  the  use  of  water,  whether  furnished  by  individu- 
als or  corporations." 

GENERAL  STATUTES. 

"Sec.  311.  Any  company  constructing  a  ditch  under  the  provisions  of  this 
act  shall  furnish  water  to  the  class  of  persons  using  the  water  in  the  way 
named  in  the  certificate,  in  the  w^ay  the  water  is  designated  to  be  used, 
whether  miners,  mill-men,  farmers,  or  for  domestic  use,  whenever  they  shall 
have  water  in  their  ditch  unsold,  and  shall  at  all  times  give  the  preference  to 
use  of  the  water  in  said  ditch  to  the  class  named  in  the  certificate;  the  rates 
at  which  water  shall  be  furnished  to  be  fixed  by  the  county  commissioners  as 
soon  as  such  ditch  shall  be  completed  and  prepared  to  furnish  water." 

"Sec.  1740.  Any  person  or  persons,  acting  jointly  or  severally,  who  shall 
have  purchased  and  used  water  for  irrigation  of  lands  occupied  by  him,  her, 
or  them,  from  any  ditch  or  reservoir,  and  shall  not  have  ceased  to  do  so  for 
the  purpose  or  with  intent  to  procure  water  from  some  other  source  of  sup- 
ply, shall  have  the  right  to  continue  to  purchase  water  to  the  same  amount 
for  his,  her,  or  their  lands  on  paying  or  tendering  the  price  thereof  fixed  by 
the  county  commissioners  as  above  provided,  or,  if  no  price  shall  have  been 
fixed  by  them,  the  price  at  which  the  owners  of  such  ditch  or  reservoir  may 
be  then  selling  water,  or  did  sell  water  during  the  then  last  preceding  year. 
This  section  shall  not  apply  to  the  Ciise  of  those  who  may  have  taken  water  as 
stockholders  or  shareholders  after  they  shall  have  sold  or  forfeited  their  shares 
of  stock,  unless  they  shall  have  retained  aright  to  procure  such  water  by  con- 
tract, agreement,  or  understanding,  and  use  between  themselves  and  the  own- 
ers of  such  ditch,  and  not  then  to  the  injury  of  other  purchasers  of  water  from 
or  shareholders  in  [the]  same  ditch." 

W.  F.  Stone,  L.  C,  Rockwell,  C.  W,  Wright,  and  /.  E.  Barnum,  for  appel- 
lant.    T,  D.  W,  Yonley,  Hugh  Butler,  and  A,  B,  McKinley,  for  appellee. 

Helm.  J.,  (aft&r  stating  the  facts  aw  above.)  The  alternative  writ  of  man- 
damus performs  the  office  of  the  complaint  in  an  ordinary  civil  action.    It 
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must  state  a  cause  of  action,  and  failing  to  do  so,  will  not  support  a  jadg- 
ment.  Its  legal  sufficiency  may,  by  the  return  or  answer,  provided  for  In  the 
Civil  Code,  be  challenged  as  upon  demurrer,  and  tested  under  the  rules  of 
pleading  applicable  to  the  ordinary  complaint,  when  assailed  by  demurrer. 
The  alternative  writ  before  us  is  somewhat  informal,  and  undoubtedly  con- 
tains unnecessary  matter;  but,  so  far  as  mere  form  is  concerned,  we  shall 
hold  it  sufficient  without  discussion,  and  proceed  to  consider  the  alleged  sub- 
stantial legal  objections  that  are  fairly  presented  by  respondent's  demurrer. 

The  subject  of  water-rights  has  always  been  justly  regarded  as  one  of  the 
most  important  dealt  with  in  the  legislation  and  jurisprudence  of  Colorado. 
Hitherto  attention  has  been  mainly  directed  to  the  adjustment  of  priorities 
and  difterencen  between  Individual  consumers;  but  hereafter,  owing  to  the 
rapid  settlement  of  the  eastern  part  of  the  state,  the  status  of  the  carrier,  and 
its  relations  with  the  consumer,  will  command  the  most  earnest  and  thought- 
ful consideration.  For  convenience,  I  shall,  throughout  this  opinion,  use  the 
terms  '* carrier"  and  "consumer,"  meaning  the  canal  company  and  tiller  of 
the  soil,  respectively.  The  agriculturists  in  the  territory  mentioned  are,  with 
few  exceptions,  unable  to  convey  water  from  the  natural  streams  to  their 
land.  The  annual  rainfall  is  increasing;  yet  at  present,  without  irrigation, 
but  a  small  fraction  of  the  producing  capacity  of  the  soil  can  be  utilized,  and, 
unaided,  these  consumers  will  for  years  to  come  be  practically  helpless.  To 
the  successful  cultivation  of  that  region,  the  carrier  and  consumer  are  there- 
fore equally  indispensable.  Hence  a  wise  legislative  policy,  and  an  intelligent 
judicial  construction*  require  a  careful  consideration  of  the  privileges,  pow- 
ers, and  duties  of  the  carrier,  as  well  as  the  rights  and  obligations  of  the  con- 
sumer. The  courts  should  protect  the  consumer  in  the  full  enjoyment  of  his 
constitutional  and  statutory  rights;  but  they  should  also  jealously  guard  the 
rights  of  the  carrier,  and  so  deal  with  it  (the  constitution  and  statutes  permit- 
ting) as  to  encourage  the  investment  of  ^capital  in  the  construction  of  reser- 
voirs and*  canals  for  the  storage  and  transportation  of  water. 

The  pleadings  in  the  case  at  bar  show  that  respondent  is  a  carrier  and  dis- 
tributor of  water  for  irrigation  and  other  purposes.  That  its  canal,  two  years 
ago,  was  upward  of  60  miles  in  length,  and  capable  of  supplying  water  to 
irrigate  a  large  area  of  land.  That  relator  is  one  of  the  land-owners  and  con- 
sumers under  the  canal,  and  can  obtain  water  from  no  other  source;  also  that 
respondent  has,  undisposed  of,  a  sufficient  quantity  to  supply  his  wants. 
That  he  tendered  the  sum  of  $1.50  per  acre,  the  annual  rental  fixed  by  re- 
spondent, and  demanded  the  use  of  water  for  the  current  season,  but  declined 
to  pay  the  further  sum  of  $10  per  acre  also  demanded,  and  to  sign  a  certain 
contract  presented  to  him  for  execution.  That  respondent  refused,  and  still 
refuses,  to  grant  relator's  request,  except  upon  compliance  with  these  condi- 
tions. The  remaining  essential  facts  will  sufficiently  appear  in  connection 
with  the  specific  questions  of  law  presented,  as  they  are  in  their  proper  order 
discussed. 

Does  the  record  show  a  clear  legal  right  of  relator,  from  the  enjoyment  of 
which  he  is  unlawfully  precluded  by  respondent?  Our  constitution  dedicates 
all  unappropriated  water  in  the  natural  streams  of  the  state  "to  the  use  of  the 
people,"  the  ownership  thereof  being  vested  in  "the  public."  The  same  in- 
strument guaranties  in  the  strongest  terms  the  right  of  diversion  and  appro- 
priation for  beneficial  uses.  With  certain  qualifications,  it  recognizes  and 
protects  a  prior  right  of  user,  acquired  through  priority  of  appropriation. 
We  shall  presently  see  that,  after  appropriation,  the  title  to  this  water,  save, 
perhaps,  as  to  the  limited  quantity  that  may  be  actually  flowing  in  the  con- 
sumer's ditch  or  lateral,  remains  in  the  general  public,  while  the  paramount 
right  to  its  use,  unless  forfeited,  continues  in  the  appropriator.  But,  to  con- 
stitute a  legal  appropriation,  the  water  diverted  must  be  applied  within  a  rea- 
sonable time  to  some  beneficial  use;  that  is  to  say,  the  diversion  ripens  into  a 
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valid  appropriation  only  when  the  water  is  utilized  by  the  consumer,  though 
the  priority  of  such  appropriation  may  date,  proper  diligence  having  been 
nsedt  from  the  commencement  of  the  canal  or  ditch.  The  constitution  un- 
questionably contemplates  and  sanctions  the  business  of  transporting  water, 
for  hire,  from  natural  streams  to  distant  consumers.  The  Colorado  doctrines 
of  ownership  and  appropriation  (as  declai-ed  in  the  constitution,  statutes,  and 
decisions)  necessarily  give  the  carrier  of  water  an  exceptional  stattts;  a  atatuH 
differing  in  some  particulars  from  that  of  the  ordinary  common  carrier. 
Certain  peculiar  rights  are  acquired  in  connection  with  the  water  diverted* 
It  is  unnecessary  now,  however,  to  enumerate  these  rights  in  detail;  for  the 
present,  it  suffices  to  say  that  they  are  dependent  for  their  birth  and  con- 
tinued existence  upon  the  use  made  by  the  consumer.  But,  giving  these 
rights  all  due  significance,  I  cannot  consent  to  the  proposition  that  the  carrier 
becomes  a  "proprietor"  of  the  water  diverted.  A  cursory  reading  of  the  stat- 
utes might  convey  the  impression  that  the  legislature  regarded  the  carrier  as 
possessing  a  salable  interest  in  this  water.  And  the  constitutional  phrase, 
"to  be  charged  for  the  use  of  water,"  relating  to  the  carrier's  compensation^ 
might  at  first  glance  seem  to  recognize  a  like  ownership  in  such  use.  But, 
construing  all  the  provisions  of  that  instrument  bearing  upon  the  subject  in 
pari  materia,  the  correctness  of  both  of  these  inferences  must  be  denied. 
The  consJtutional  convention  was  legislating  with  reference  to  the  necessities 
and  practical  wants  of  the  people;  and  this  body,  in  its  wisdom,  ordained  that 
the  ownership  of  water  should  remain  in  the  public,  with  a  perpetual  right  to 
its  use,  free  of  charge,  in  the  people.  By  section  8,  art.  16,  of  the  constitu- 
tion, from  which  the  foregoing  phrase  is  taken,  the  convention  recognized  the 
carrier's  riglit  to  compensation  for  transporting  water,  and  provided  for  a  ju- 
dicial, or  quasi  judicial,  tribunal  to  fix  an  equitable  maximum  charge,  where 
the  parties  fail  to  agree.  It  requires  no  citation  of  authority  to  show  that  the 
words  "purchase"  and  "sale,"  together  with  other  words  of  like  import,  used 
in  this  connection  by  the  legislature,  must  receive  a  corresponding  interpreta- 
tion. Under  the  constitution,  as  I  understand  it,  the  carrier  &  at  least  a 
quasi  public  servant  or  agent.  It  is  not  in  the  attitude  of  a  private  individ- 
ual contracting  for  the  sale  or  use  of  his  private  property.  It  exists  largely 
for  the  benefit  of  others;  being  engaged  in  the  business  of  transporting,  for 
hire,  water  owned  by  the  public,  to  the  people  owning  the  right  to  its  use.  It 
is  permitted  to  acquire  certain  rights  as  i^rainst  those  subseqently  diverting 
water  from  the  same  natural  stream.  It  may  exercise  the  power  of  eminent 
domain.  Its  business  is  affirmatively  sanctioned,  and  its  profits  or  emolu- 
ments are  fairly  guarantied.  But  in  consideration  of  this  express  recog- 
nition, together  with  the  privileges  and  protection  thus  given,  it  is,  for  the 
public  good,  charged  with  certain  duties,  and  subjected  to  a  reasonable  con- 
trol. Were  the  constitution  and  statutes  absolutely  silent  as  to  the  amount 
of  the  charge  for  transportation,  and  the  time  and  manner  of  its  collection, 
there  would  be  strong  legal  ground  for  the  position  that  the  demand  in  these 
respects  must  be  reasonable.  The  carrier  voluntarily  engages  in  the  enter- 
prise. It  has  in  most  instances,  from  the  nature  of  things,  a  monopoly  of  the 
business  along  the  line  of  its  canal.  Its  vocation,  together  with  the  use  of  its 
property,  are  closely  allied  to  the  public  interest.  Its  conduct  in  connection 
therewith  materially  affects  the  community  at  large.  It  is,  I  think,  charged 
with  what  the  decisions  term  a  "public  duty  or  trust."  In  the  absence  of 
legislation  on  the  subject,  it  would,  for  these  reasons,  be  held,  at  common 
law,  to  have  submitted  itself  to  a  reasonable  judicial  control,  invoked  and 
exercised  for  the  common  good,  in  the  matter  of  regulations  and  charges;  and 
an  attempt  to  use  its  monopoly  for  the  purpose  of  coercing  compliance  with 
unreasonable  and  extortionate  demands  would  lay  the  foundation  for  judicial 
interference.  Jifunn  v.  People,  94  U.  S.  113,  and  cases  cited;  Pries  v. 
Land  Co.,  56  Cal.  431 ;  Railroad  Co.  v.  People,  56  HI.  365 ;  Vincent  v.  Railroad 
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Co.,  49  m.  83.  But  the  constitution  is  not  silent  in  the  particnlars  men- 
tioned. It  evinces,  beyond  question*  a  purpose  to  subject  this  as  other 
branches  of  the  business  to  a  certain  degree  of  public  control.  As  we  have 
seen,  it  provides  for  a  tribunal  to  which  the  maximum  amount  of  water-rates 
may  be  referred,  in  case  of  dispute  between  the  carrier  and  consumer.  And 
I  think  that,  by  fair  implication,  it  forbids  the  carrier's  enforcement  of  un- 
reasonable and  oppressive  demands  in  relation  to  the  time  and  manner  of  col- 
lecting these  rat^.  Any  other  view  would  accuse  the  convention  of  but  par- 
tially doing  its  work;  for  the  fixing  of  maximum  rates  would  be  protection 
grossly  inadequate,  if  either  of  the  parties  might  dictate  absolutely  the  time 
and  conditions  of  payment..  '  The  primary  objecta  were  to  encourage  and  pro- 
tect the  beneficial  use  of  water;  and  while  recognizing  the  carrier's  right  to 
reasonable  compensation  for  its  carriage,  collectible  in  a  reasonable  manner, 
the  constitution  also  unequivocally  asserts  the  consumer's  right  to  its  use 
upon  payment  of  such  compensation.  Any  unreasonable  regulations  or  de- 
mands that  operate  to  withhold  or  prevent  the  exercise  of  this  constitutional 
right  by  the  consumer  must  be  held  illegal,  even  though  there  be  no  express 
legislative  declaration  on  the  subject. 

The  contract  which  respondent  required  relator  to  sign  and  agree  to  comply 
with,  as  a  condition  precedent  to  the  granting  of  his  request,  contains  the 
following  among  other  conditions:  That  he  buy  in  advance  "the  right' to 
receive  and  use  water"  from  its  canal,  paying  therefor  the  sum  of  $10  per 
acre;  also  that  he  further  pay  "annually,  in  advance,  on  or  before  the  1st 
day  in  May  of  each  year,  *  *  *  such  reasonable  reutal  per  annum,  not 
less  than  one  dollar  and  a  half  nor  more  than  foui:  dollars  per  acre,  as  may  be 
established  from  year  to  year"  by  respondent.  If  we  hold  respondent  to  the 
literal  terms  used  in  this  contract,  we  must  declare  the  SIO  exaction  illegal. 
Bespondent  cannot  collect  of  relator  the  sum  of  $10,  or  any  other  sum,  for  the 
privilege  of  exercising  his  constitutional  right  to  use  water.  But  counsel  con- 
tend, in  argument,  that  the  foregoing  expressions,  quoted  from  respondent's 
contract,  are  not  intended  to  require  the  payment  of  $10  per  acre  for  a  right 
to  use  water.  They  say  this  $10  is  merely  a  portion  of  the  annual  "rental" 
exacted  of  consumers  in  advance  for  the  remaining  years  of  respondent's 
corporate  existence;  that  instead  of  requiring,  say,  $2.50  per  acre  for  each 
irrigating  season  in  turn,  respondent  has  seen  fit  to  divide  this  sum  into  two 
parts,  collecting  $1.50  annually,  and  the  residue  of  $1  each  for  the  remaining 
10  years  of  its  corporate  life,  as  one  entire  sum  in  advance.  This  construc- 
tion of  the  contract  may,  under  all  the  circumstances,  seem  plausible,  though 
I  doubt  if  the  courts  could  accept  it;  but,  if  accepted,  thediflSculty  under  which 
respondent  labors  would  not  be  obviated.  If  the  carrier  may  collect  a  part  of 
its  aimual  transportation  charge  in  advance  for  the  remaining  years  of  its 
corporate  life,  it  may  collect  all.  Suppose  the  company  just  organized.  Un- 
der counsePs  view,  the  consumer  may,  there  being  no  legislation  on  the  sub- 
ject, be  compelled  to  pay  the  cost  of  delivering  water  to  him  for  the  entire  20 
years  of  its  existence,  before  he  can  exercise  his  constitutional  right  during  a 
single  season.  But  there  is  nothing  in  the  law  obliging  him  to  cultivate 
his  land  for  any  particular  period.  He  may  not  want  the  water  for  20  years, 
or  it  may  be  utterly  impossible  for  him  to  advance  so  large  a  sum  at  once. 
In  fact,  a  majority  of  those  who  till  the  soil  are  too  poor  to  comply  with  such 
a  demand.  To  say  that  they  must  do  so,  or  have  ho  water,  is  to  deprive 
them  of  their  right  to  its  use,  just  as  effectually  as  though  the  right  itself  had 
no  existence.  It  is  true,  these  people  would  not  themselves  be  able  to  bring 
water  from  the  natural  streams  to  their  farms,  and  without  the  carrier  they 
might  be  compelled  to  abandon  their  attempts  at  agriculture.  This  consid- 
eration, however,  only  reinforces  the  position  that  a  reasonable  control  was 
intended.  The  carrier  must  be  regarded  as  an  intermediate  agency,  existing 
for  the  purpose  of  aiding  consumers  in  the  exercise  of  their  constitutional 
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right,  as  well  as  a  private  enterprise,  prosecuted  for  the  benefit  of  its  owners.  < 
Yet,  if  such  exactions  as  the  one  we  are  now  considering  are  legal,  the  car- 
rier might,  at  its  option,  in  the  absence  of  legislation,  efFectuate  or  defeat 
the  exercise  of  this  right;  and  we  would  have  a  constitutional  provision  con- 
ferring an  affirmative  right,  subject  for  its  efficacy,  in  a  given  section,  to 
the  greed  or  caprice  of  a  single  individual  or  corporation.  Besides  the  extra- 
ordinary power  mentioned,  the  carrier  would  also,  under  counsel's  view,  be 
able  to  consummate  a  most  unreasonable  and  unjust  discrimination.  B.  could 
have  water,  because  he  can  pay  for  its  carriage  20  years  in  advance;  C.  could 
not  have  water,  because  he  is  unable  to  pay  in  advance  for  its  carriage  be- 
yond a  season  or  two.  But,  say  counsel,  C.'s  only  remedy,  and  the  only  rem- 
edy of  relator  and  other  consumers  dissatisfied  with  the  carrier's  terms,  is  by 
application  to  the  county  commissioners.  I  reply,  first,  that,  so  far  as  the 
present  case  is  concerned,  this  suggestion  embodies  but  little  consolation.  Re- 
lator's land  is  situate  in  Arapahoe  county.  The  statute  as  it  stood  when  the 
proceedings  described  in  the  alternative  writ  took  place  did  not  permit  the  com- 
missioners of  that  county  to  act  with  reference  to  respondent's  canal;  while, 
under  the  constitution,  the  commissioners  of  no  other  county  could  exercise 
the  necessary  jurisdiction.  It  was  utterly  impossible,  therefore,  for  relator 
to  secure  relief  in  the  manner  pointed  out,  and,  if  the  courts  could  not  take 
cognizance  of  the  alleged  grievance,  he  was  wholly  bereft  of  means  of  redress. 
I  reply,  second,  tliat  the  commissioners  may  be  empowered  to  ^x  the  max- 
imum amount  of  the  rate;  that  is,  they  may  be  authorized  to  announce  a  limit 
beyond  which  the  carrier  cannot  go.  In  my  judgment,  under  the  constitu- 
tion, they  cannot  be  vested  with  authority  to  establish  the  exact  rate  to  be 
charged,  or  to  specify  either  the  time  or  conditions  of  payment.  The  time 
and  conditions  of  payment  are  proper  subjects  for  legislation.  The  legisla- 
ture, doubtless,  has  authority  to  say  that  the  rate,  whether  the  carrier  adopt 
the  maximum  fixed  by  the  commissioners,  or  establish  one  below  such  limit, 
shall  be  collected  annually  in  advance  for  each  irrigating  season;  or  it  can 
make  any  other  reasonable  regulations  in  these  respects.  But  the  legislature 
itself  cannot  establish  the  unreasonable  rule  we  have  been  considering,  which 
enables  the  carrier  to  accomplish  a  wholesale  discrimination  between  con* 
sumers,  and  deny,  if  it  chooes,  to  a  majority  of  them,  the  right  secured  them 
by  the  constitution.  A  regulation  or  rule  entailing  such  results,  whether  es- 
tablished by  the  legislature  or  carrier,  must  be  regarded  as  within  a  constitu- 
tional inhibition.  This  conclusion  is  not  based  merely  upon  the  ground  of 
private  inconvenience  or  hardship;  it  rests,  as  will  be  observed,  upon  the 
higher  and  stronger  ground  of  conflict  with  the  beneficent  purpose  of  our 
fundamental  law.  A  further  consideration  worthy  of  mention  in  passing, 
bearing,  at  least,  upon  the  unreasonableness  of  the  view  urged  upon  us,  is  the 
position  of  the  consumer  who  pays  the  charges  for  20  years  in  advance.  What 
assurance  has  he  that  the  carrier  can  or  will  keep  its  engagement  daring  that 
period?  Its  business  is  attended  with  considerable  hazard,  and  requii^es  large 
and  continuing  expenditures  of  money.  The  consumer  may  find  himself  with- 
out water,  and  dependent  for  the  recovery  of  his  large  advancement  upon  the 
doubtful  experiment  of  suit  against  an  insolvent  company. 

To  say  that  the  courts  may  not  interfere,  under  the  circumstances  above  nar- 
rated, is  to  say  that  the  clear  intent  of  the  constitution  in  relation  to  a  con- 
stitutional right  may  be  disregarded  with  impunity,  simply  because  no  ex- 
press inhibitory  constitutional  or  statutory  provision  on  the  subject  can  be 
found;  also,  that,  for  a  like  reason,  one  charged  with  an  important  public 
duty  may  condition  its  performance  upon  unreasonable  and  oppressive  de- 
mands. I  do  not  usurp  the  province  of  the  legislature  by  declaring  whafc 
would  be  reasonable  requirements  as  to  the  time  and  manner  of  collecting 
water-rates.  My  position  is  that,  for  the  reasons  given,  respondent's  demand 
of  $10  per  acre,  as  an  advance  payment  of  part  of  the  transportation  charge 
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for  the  remaining  years  of  its  corporate  life»  is  iUegaU  as  well  as  unreasona- 
ble and  oppressive.  Bes|)ondent^s  enterprise  is  of  great  public  importance 
and  benefit.  The  original  oonatruction  of  its  canal  cost  large  sums  of  money, 
and  its  running  expenses  are  necessarily  heavy.  For  a  considerable  period 
the  capital  invested  must  have  been  unproductive.  These  and  other  circum- 
stances may  be  proper  subjects  for  consideration  by  the  commissioners,  when 
called  upon  to  establish  a  maximum  rate;  and,  whenever  they  become  appro- 
priate matters  for  judicial  cognizance,  the  attention  deserved  will  be  received 
from  the  courts.  But  no  expenditure,  however  vast,  and  no  inconvenience, 
however  great,  can  justify  or  legalize  the  exaction,  the  consumer  objecting, 
of  the  demand  under  consideration,  as  an  absolute  condition  precedent  to  use 
for  the  current  irrigating  season.  I  must  not  be  understood  as  intimating  that 
this  demand  is  illegal  per  se;  and  if  the  consumer,  prior  to  1887,  saw  fit  to 
waive  his  right,  by  voluntarily  submitting  thereto,  both  the  legislature  and 
courts  may  be  alike  powerless  to  relieve  him  from  the  legitimate  results  of  his 
contract.  When  properly  understood,  the  statutes,  in  so  far  as  they  relate 
to  the  principal  subjects  exaniint^d,  harmonize  with  the  conclusions  above 
stated.  Counsel's  proposition  that  only  those  consumers  who  have  previ- 
ously used  water  are  permitted  to  demand  it,  on  payment  of  the  rate  estab- 
lished by  the  carrier,  is  not  sound.  The  section  upon  which  they  rely  (1740, 
Gen.  St.)  is  simply  an  assurance  of  tlie  right  to  continue,  under  specified  cir- 
cumstiinces,  a  use  already  exercised.  It  does  not  operate  to  repeal  section 
311  of  the  General  Statutes.  This  section  expressly  commands  ditch  com- 
panies, having  water  in  their  canals  not  taken,  to  furnish  the  same  to  the 
class  of  persons  using  it  in  the  manner  named  by  the  articles  of  incorpora- 
tion, upon  payment  of  the  established  rate.  The  declaration  therein -that  this 
rate  shall  be  fixed  by  the  county  commissioners  must  be  taken  with  the  con- 
stitutional condition  attached,  viz.,  "where  application  is  made  to  them  by 
either  party  interested."  But  when  tlie  company  has  a  fixed  rate  of  its  own, 
with  which  the  consumer  is  satisfied,  no  necessity  exists  for  the  making  of 
sucli  application.  If  counsers  position  were  correct,  the  land-owner  who  has 
never  had  the  use  of  water  would,  so  far  as  the  statutes  are  concerned,  be 
wholly  at  the  mercy  of  the  carrier;  for  section  1740  does  not  give  him  the 
right  to  water,  even  when  the  maximum  rate  has  been  fixed  by  the  commis- 
sioners. 

In  view  of  the  foregoing  conclusions,  I  need  not  dwell  upon  the  legality  of 
respondent's  demand  that  relator,  as  a  condition  precedent  to  the  use  of  water 
for  the  season  1886,  enter  into  the  written  contract  before  us.  This  contract 
contains  a  number  of  conditions  that  appear  unreasonable,  and,  as  I  construe 
the  constitution  and  statutes,  are  of  doubtful  legality.  But  it  is  suflicient  to 
recall  the  fact  that  the  unlawful  demand  of  $10  per  acre  for  the  right  to  use 
water  is  a  conspicuous  provision  therein.  Belator  could  no  more  be  required 
to  execute  a  contract  containing  this  condition  than  he  could  be  compelled  to 
comply  with  the  demand,  in  the  absence  of  contract.  It  is  not  necessary  .to 
consider  what  would  have  been  the  result  had  respondent  charged  $11.50  per 
acre  for  the  irrigating  season  of  1886,  instead  of  demanding  $1.50  for  that 
season,  and  $10  per  acre  as  part  payment  for  future  years.  Neither  is  it  nec- 
essary to  speculate  as  to  what  respondent  would  have  charged  for  the  season 
mentioned,  had  the  law  been  understood  by  its  olBcers  according  to  the  con- 
struction above  given. 

In  view  of  the  pleadings,  and  especially  of  the  language  employed  in  re- 
spondent's contract,  I  think  that  relator,  upon  the  showing  made,  was  enti- 
tled to  the  use  of  water  from  respondent's  canal  for  the  irrigating  season 
specified  in  the  alternative  writ.  This  conclusion  is  emphasized  by  the  de- 
fective condition  of  the  commissioner  statute  prior  to  1887,  which  left  relator 
helpless,  so  far  as  action  by  that  body  was  concerned.  I  also  think  that  man- 
damus lay  for  the  enforcement  of  his  rights  in  the  premises.    The  demurrer 
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should  have  been  overruled,  and  the  Judgment  must  therefore  be  reversed, 
appellant  recovering  his  costs.  But  courts  do  not  order  the  performance  of 
impossible  acts.  This  proceeding  was  instituted  for  the  purpose  of  compel- 
ling respondent  to  supply  relator  with  water  during  the  irrigating  season  of 
1886.  Since  then  respondent  may  have  changed  its  annual  charge  or  rate; 
besides,  the  only  tender  or  demand  appearing  in  the  record  were  for  that  sea- 
son. To  order  compliance  with  relator's  request  for  1886  would  be  absurd; 
to  order  a  delivery  of  the  water  for  1888  would  be  unwarranted.  To  permit 
an  amendment  of  the  alternative  writ  so  as  to  cover  the  approaching  irrigat- 
ing se«'ison  would  be  to  allow  the  substitution  in  this  proceeding  of  a  new  and 
wholly  different  course  of  action,  and  to  violate  an  established  rule  of  plead- 
ing.   The  judgment  is  reversed,  and  the  cause  remanded. 

Beck,  C.  J.  I  concur  in  the  foregoing  opinion  of  Mr.  Justice  Helm  as  to 
most  of  the  propositions  therein  contained.  In  my  judgment,  the  district 
court  had  jurisdiction  of  this  cause  when  it  was  before  it,  not  upon  the  prin- 
cipal ground  urged  by  the  counsel  for  appellant, — that  there  was  no  disagree- 
ment between  the  parties  Jis  to  the  price  of  compensation-demanded  by  the  re- 
spondent for  furnishing  the  water  requested, — ^but  on  the  ground  that  the 
terms  and  demands  exacted  were  unreasonable  and  illegal.  The  record  before 
us  does  not  warrant  the  proposition  of  counsel  that,  of  the  two  sums  of  money 
demanded  by  the  respondent,  only  the  81.50  per  acre  was  for  compensation 
for  transporting  and  furnishing  the  water,  and  that  the  610  per  acre  was 
wholly  for  royalty,  gift,  or  tonus.  Possibly,  a  large  portion  of  the  latter 
sum  may  have  been  a  demand  of  this  character,  and  consequently  without 
consideration  in  law  or  fact.  The  alternative  writ  states,  but  not  wholly  in 
hcso  verba,  the  stipulations  upon  this  point;  of  the  contracts  required  to  be 
signed  by  the  consumers  of  water.  The  statement  is:  "Said  contracts,  after 
reciting  that  in  consideration  of  the  stipulations  therein  contained,  and  the 
payments  as  therein  specified,  the  said  company,  party  of  the  first  part,  agrees 
to  sell  to  the  consumer  of  water,  the  party  of  the  second  part,  *  the  right  to, 
receive  and  use  water  from  the  canal  of  the  first  party  *  for  irrigating  the  land 
described,  for  the  sum  of  money  named,  and  also  *  upon  the  further  payment 
annually  in  advance,  on  or  before  the  first  day  of  May  in  each  year  from  the 
date  hereof,  such  a  reasonable  rental  per  annum,  not  less  than  one  dollar  and 
a  half  per  acre,  and  not  more  than  four  dollars  per  acre,  as  may  be  established 
from  year  to  year  by  the  first  party.'  "  Appellant's  counsel,  in  discussing  the 
question  of  jurisdiction,  construe  the  phrase  above  quoted  from  the  contract, 
"the  right  to  receive  and  use  water  from  the  canal  of  the  first  party,"  as  an 
attempt  on  the  part  of  the  respondent  company  to  sell  a  right  which  is  by  the 
constitution  dedicated  to  the  people,  and  vested  in  the  public,  and  which  is 
therefore  not  a  subject  of  sale.  The  language  may  admit  of  criticism,  but  it 
is  only  slightly  variant  from  the  language  employed  in  the  constitution  re- 
specting the  duty  of  the  general  assembly  to  provide  by  law  that  the  board  of 
county  commissioners,  in  their  respective  counties,  shall  have  power  "to  es- 
tablish reasonable  maximum  rates  to  be  charged  for  the  use  of  water"  fur- 
nished by  individuals  or  corporations;  and  it  is  not  as  objectionable  as  the 
phraseology  of  the  statutes,  which  includes  such  expressions  as  "selling 
water,"  "furnishing  water  for  sale,"  "purchasing  water,"  and  the  like. 
Without  any  greater  liberality  of  construction  than  that  given  the  statutes, 
this  contract  might  be  construed  to  mean,  by  "the  payment  as  therein  speci- 
fied" for  "the  right  to  receive  and  use  water  from  the  canal  of  the  first  party," 
the  consideration  charged  by  the  respondent  company  for  conveying  water 
through  its  canal,  and  furnishing  it  for  the  use  of  consumers.  Now,  the  ap- 
pellant was  unwilling  to  make  ail  the  payments  therein  specified.  He  tend- 
ered a  portion  thereof,  and  refused  to  pay  the  balance.  Did  not  this  action 
on  his  {Hirt  fairly  give  rise  to  a  disagreement  or  dispute  between  the  parties 
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as  to  the  price  to  be  charged  for  water  from  the  ditch  ?  It  is  my  opinion  that 
the  nature  of  the  disagreement  came  cleariy  within  the  purview  of  both  the 
constitution  and  the  statute.  But  for  the  defect,  therefore,  in  the  statute, 
(which  deprived  the  appellant  of  any  relief  under  it,)  it  would  have  been  ob- 
ligatory upon  him,  before  applying  to  the  district  court  for  relief  against  the 
unjust  charges  and  terms  imposed  by  the  ditch  company,  to  have  made  appli- 
cation to  the  county  commissioners  of  Arapahoe  county  to  establish  the  max- 
imum rate  which  the  respondent  might  charge.  Thereafter  he  might  or 
might  not  have  had  a  cause  of  action  against  the  company,  depending  upon 
the  course  subsequently  pursued  by  it.  There  being  no  gross  wrong  without 
a  remedy,  however,  and  the  statute  then  in  force  affording  the  appellant  no 
right  to  apply  to  said  county  commissioners  to  fix  a  rate,  he  was  justified  in 
applying  to  the  court  for  relief  in  the  first  instance.  Respecting  the  measure 
of  relief  which  might  have  been  granted,  the  writ  being  now  functt^  officio 
as  to  its  principal  object,  I  express  no  opinion.  The  respondent,  however, 
could  not  legally  require  payment  of  the  SIO  per  acre,  or  other  sum,  for  a 
series  of  years  in  advance,  whether  it  be  regarded  as  compensation  or  other- 
wise. Any  sum  charged  for  royalty  or  as  a  bonus  would  be  unconstitutional. 
Except  in  so  far  as  these  views  may  not  harmonize  with  the  foregoing  opin- 
ion, I  concur  therein. 

Elbert,  J.,  not  sitting. 

ai  Colo.  68) 


Chever  v.  Horner  et  al. 
{Supreme  Cawrt  of  Colorado.    January  28, 1888.) 

1.  Public  Lattos— Town-Sites — Convetanob  by  Probate  Judge-— Prbsumptioks. 

Where  a  deed»  executed  by  a  probate  jud^e  under  act  Colo.  March  11, 1864  reg^i- 
lating  the  entry  and  conveyance  of  town-sites  as  provided  in  acts  Cong.  May  23, 
1844,  and  May  28, 1864,  authorizing  the  entry  of  town-sites  in  trust  for  tne  benefit 
of  occupants,  recites  that  entry  and  conveyance  was  made  under  authority  of  law, 
and  that  the  grantee  wais  entitled  to  the  land,  and  the  improvements  thereon,  such 
recitals  are  sufficient  to  raise  a  presumption  that  the  preliminary  requisites  of  law 
have  been  complied  with,  and  the  deed  is  not  open  to  attack  fw  defects  or  omissions 
in  the  initiatory  proceedings,  in  an  action  of  ejectment  brought  by  one  holding  a 
subsequent  deed  from  the  probate  judge. 

2.  Bjeotmentv-Judgment— Form  of. 

Where  the  finding  and  judgment,  in  an  action  of  ejectment,  in  effect,  are  that 
plaintift  had  neither  title  nor  right  of  possession,  an  irregularity  as  to  the  form 
of  the  judgment  is  without  prejudice  to  the  plaintiff. 

Appeal  from  Arapahoe  county  court. 

Charles  Q.  Chever,  appellant,  brought  an  action  at  law  against  the  defend- 
ants, Henry  E.  Rogers  and  John  W.  Horner,  for  possession  of  lot  10,  block 
176,  in  the  East  division  of  the  city  of  Denver,  claiming  ownership  in  fee- 
simple.  The  complaint  alleged  that  Rogers  wrongfully  withheld  possession 
from  the  plaintilT,  and  that  Horner  claimed  title  adversely  to  him.  The  de- 
fendants Hied  separate  answers,  Rogers  saying  he  could  not  obtain  informa- 
tion sufficient  to  form  a  belief  whether  the  plaintiff  was  seized  of  any  estate 
or  interest  in  the  lot;  and  Horner  averring  ownership. in  fee-simple  in  him- 
self, that  Rogers  was  his  tenant,  and  traversing  the  rights  claimed  by  the  plain- 
tiff. The  replication  denied  the  rights  and  title  claimed  hy  Horner.  The 
propeHy  in  controversy  constitutes  a  portion  of  the  original  town-site  of  the 
city  of  Denver,  entered  by  James  Hall,  probate  judge  of  Arapahoe  county. 
May  6,  1865.  The  entry  was  made  under  and  by  virtue  of  the  acts  of  congress 
of  May  23,  1844,  and  May  28,  1864,  (5  U.  S.  St.  at  Large,  657,  13  U.  S.  St. 
at  Large,  94,)  "in  trust  for  the  several  use  and  benefit  of  the  rightful  occu- 
pants and  bo7iafide  owners  of  the  improvements."  Upon  the  trial  in  the  dis- 
trict court  the  plaintiff  proved  that  lie  had  filed  upon  the  lot  in  question,  in 
the  office  of  the  probate  judge,  on  the  seventh  day  of  August,  1865.  He  also 
introduced  in  evidence  a  deed  for  said  lot,  dated  May  8»  1875,  from  William 
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C  Kingsley,  probate  judge  of  Arapahoe  county,  to  himself.  Defendant  Hor- 
ner  introduced  in  evidence,  to  establish  his  title  to  the  lot  in  controversy,  a 
deed  from  Probate  Judge  Downing  to  John  Hughes,  bearing  date  October  24, 
1867.'  This  was  followed  by  a  deed  from  John  Hughes  to  the  defendant  of 
an  undivided  half  of  said  lot,  dated  November  26,  1870,  and  a  decree  of  the 
district  court  of  Arapahoe  county,  in  partition  proceedings,  made  and  entered 
at  the  April  term  of  1877,  vesting  the  otiier  undivided  half  thereof  in  said  de- 
fendant. On  rebuttal  the  plaintiff  offered  to  prove  that  Hughes,  grantee  of 
Probate  Judge  Downing,  never  filed  upon  the  lot  as  required  by  the  territorial 
act  of  1864;  that  at  the  time  of  the  execution  of  Judge  Downing's  deed  to  him 
there  were  two  filings  upon  the  lot,  one  by  the  plaintiff,  and  the  other  by  one 
John  M. -Veasey;  also  that  Hughes  was  not  a  beneficiary  under  the  trust 
created  by  the  acts  of  congress;  that  lie  was  not  an  occupant,  or  entitled  to 
possession  of  the  lot  in  controveray,  and  had  no  improvements  thereon.  Plain- 
tiff also  offered  to  prove  that  on  the  23d  day  of  May,  1873,  he  was  in  possession 
of  the  lot,  and  that  on  the  30th  day  of  the  same  month  the  defendant  Horner 
broke  through  the  fence,  moved  a  frame  house  upon  the  lot,  and  took  pos- 
session thereof.  These  offers  of  proof  were  all  rejected  by  the  court,  excep- 
tions being  reserved  by  the  plaintiff.  The  act  of  congress  of  May  23,  1844, 
authorizing  the  entry  of  town-sites  in  trust  for  the  use  and  benefit  of  the  oc- 
cupants, required  the  trust  to  be  executed  in  respect  to  the  disposal  of  lots, 
and  the  proceeds  of  sales  thereof,  according  to  such  regulations  as  might  be 
prescribed  by  the  legislative  authority  of  the  state  or  territory  in  which  the 
town-site  was  situated;  and  it  also  provided  "that  any  act  of  said  trustees  not 
made  in  conformity  to  the  rules  and  regulations  herein  alluded  to  shall  be  void 
and  of  none  effect."  The  congressional  act  of  May  28,  1864,  entitled,  "An 
act  for  the  relief  of  the  citizens  of  Denver,  in  the  territory  of  Colorado,"  ex- 
tending the  provisions  of  the  former  act  to  specific  subdivisions  of  land,  pro- 
vided "that  in  all  respects,  except  as  herein  modified,  the  execution  of  the  fore- 
going provisions  shall  be  controlled  by  the  provisions  of  said  act  of  23d  of  May. 
1844,  and  the  rules  and  regulations  of  the  commissioner  of  the  general  land- 
otHce."  The  territorial  legislature,  by  an  act  approved  March  11,  1864,  pre- 
scribed rules  and  regulations  for  the  execution  of  the  trust  arising  under  the 
former  act,  and  by  operation  of  law  they  were  equally  applicable  to  entries 
made  under  the  latter  act. 

J".  Q.  Charles  and  H.  C.  Dillon,  for  appellant.  /.  W,  Homer  and  Lucius 
P,  Marsh,  for  appellees. 

Beck,  C.  J.,  {after  stating  the  facts  as  above.)  In  construing  the  fore- 
going statutes,  this  court  has  held  that  the  execution  and  delivery  of  a  deed 
to  a  portion  of  the  Denver  town-site,  by  a  probate  judge,  acting  under  and 
by  virtue  of  these  statutes,  was  analogous  to  the  granting  of  a  patent  by  the 
land  department  of  the  government,  and  that  the  same  presumptions  in  favor 
of  the  regularity  of  such  deed  exists  as  in  the  case  of  a  patent  issued  by  the 
government.  It  has  long  been  a  settled  doctrine  that  a  government  patent 
cannot  be  impeached,  collaterally,  nor  the  regularity  of  the  proceedings  an- 
terior to  its  issue  called  in  question  in  an  action  at  law,  where  the  land  de- 
partment of  the  government  had  jurisdiction  to  dispose  of  the  land.  The 
adjudications  of  the  supreme  court  of  the  United  States  upon  this  point  are 
reviewed  in  Anderson  v.  Bartels,  7  Colo.  256,  3  Pac.  Ref>.  225,  a  case  sub- 
stantially similar  to  that  here  presented,  and  which  we  think  conclusive  of 
most  of  the  questions  raised  by  the  assignment  of  errors  in  this  case.  It  was 
there  held  that  the  conclusive  presumptions  attaching  to  a  patent  were  appli- 
cable to  the  deed  of  a  probate  judge,  assuming  to  act  under  and  by  virtue  of 
the  United  States  and  territorial  town-site  statutes.  One  of  tlie  positions  as- 
sumed by  appellant's  counsel  is  that  the  present  case  should  be  distinguished 
from  the  Anderson  Case,  because  its  essential  facts  are  different,  and  for  the 
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reason  that  the  questions  of  law  involved  did  not  arise  in  the  former  case.  We 
reply  that  the  controlling  legal  proposition  is  the  same  in  both  cases,  viz.,  can 
the  prior  deed  executed  by  the  probate  judge  be  collaterally  impeached  by 
proof  that  certain  preliminary  requisites  of  the  law  have  not  been  complied 
with?  In  the  former  case  this  question  was  determined  in  the  negative.  Why 
should  it  be  determined  differently  in  the  present  case  ?  The  principle  reasons 
assigned  are  that  the  deed  sought  to  be  impeached  in  the  former  case,  that 
from  Probate  Judge  Downing  to  Foy,  (through  which,  by  mesne  conveyances, 
defendant  Caroline  E.  Downing  deraigned  title,)  was  based  upon  a  filing  made 
in  accordance  with  the  territorial  act  of  March  11,  1864,  while  no  such  proof 
was  made  in  support  of  the  Hughes  deed  in  the  present  case;  and  plaintiff 
offered  to  show  that  no  filing  had  been  made  by  Hughes.  While  the  fact  that 
Foy  had  made  such  tiling  was  disclosed  by  the  record  in  the  former  case,  it 
was  not  a  controlling  fact  in  the  decision.  The  doctrine  announced  was  that 
the  deed  upon  its  face  purported  to  have  been  issued  in  pursuance  of  the  law, 
and  was  therefore  only  assailable  in  a  direct  proceeding  to  set  it  aside.  An- 
other proposition  insisted  upon  is  that  it  was  admissible  to  attack  the  Hughes 
deed  for  fraud  in  its  execution,  and  for  this  purpose  the  offer  to  prove  that 
Hughes  had  never  filed  upon  the  lot  in  question  should  have  been  allowed.  The 
fraud  alluded  to  is  imputed  to  the  probate  judge.  The  language  of  counsel 
Is:  "That  the  action  of  Downing  in  issuing  the  deed  in  question  to  Hughes 
was  a  fraud  upon  the  rights  of  the  plaintiff  in  this  case,  will  hardly  be  ques- 
tioned." Whether  this  charge  be  true  or  not,  the  proposition  that  upon  this 
ground  the  validity  of  the  deed  was  examinable,  in  an  action  of  this  charac- 
ter, is  in  conflict  with  the  leading  cases  on  the  subject.  The  doctrine  is  es- 
tablished by  numerous  decisions  of  the  supreme  court  of  the  United  States 
that,  should  the  officers  of  the  land  department,  in  issuing  a  patent,  err  in 
respect  to  their  duty,  or  as  to  questions  of  fact  or  law,  or  even  act  from  cor- 
rupt motives,  the  patent  cannot  be  collaterally  attacked  for  such  cause,  if,  upon 
any  state  of  facts,  the  patent  might  have  lawfully  issued ;  and  that  against  col- 
lateral attack  it  will  be  presu  med  the  necessary  facts  existed.  Parties  aggrieved 
by  such  error  or  fraud  must  resort  to  a  direct  proceeding  to  set  aside  the  patent. 
Smelting  Co.  v.  Kemp,  104  U.  S.  636;  Johnson  v.  Towsley,  13  Wall.  72-83; 
Moffait  V.  V.  8„  112  U.  S.  24,  5  Sup.  Ct.  Rep.' 10.  It  is  held  in  Field  v.  Sea- 
bury,  19  How.  323-333,  that  when  a  patent  has  issued  without  any  provisions 
incorporated  for  inquiring  into  its  fairness  as  between  grantor  and  grantee  or 
between  third  parties,  a  third  party  cannot  raise,  in  ejectment,  the  question 
of  fraud  as  between  the  grantor  and  grantee,  and  thus  look  beyond  the  pat- 
ent. This  case  declares  tliat  a  patent  cannot  be  collaterally  avoided  at  law 
for  fraud,  and  that  the  court  had  never  declared  it  could  be  done.  A  third 
proposition  is  that  the  case  comes  within  the  two  exceptions  to  the  rule  of 
conclusive  presumptions  mentioned  in  the  Anderson  Case;  the  first  being, 
when  there  is  a  contest  between  two  patentees  for  the  same  land,  that  a  pat- 
ent takes  effect  from  the  date  of  the  original  proceedings  to  obtain  title,  and 
in  such  case  they  are  referred  to  for  the  purpose  of  ascertaining  which  of  the 
contestants  took  the  first  steps;  the  other  instance  being  under  a  statute  de- 
claring a  patent  void,  where  no  entry  as  an  initiatory  proceeding  had  been 
made.  These  exceptions  require  explanation.  In  a  contest  between  two 
patentees,  concerning  the  same  tract  of  land,  where  the  patents  were  issued 
by  the  land  department  of  the  government  under  the  gent^ral  land  laws  there- 
of, and  the  land  in  dispute  was  subject  to  entry  and  ?ale,  the  exception  only 
applies  to  cases  arising  under  certain  sUite  statutes  which  authorizesuch  an  in- 
quiry into  the  prior  equities  in  an  action  at  law.  It  is  not  a  general  excep- 
tion. The  exception  also  applies  if  the  earlier  patent  issued  without  juris- 
diction, as  if  the  land  was  not  then  the  property  of  the  United  States,  or  was 
not  open  to  entry  and  sale.  Another  exception  and  tlie  one  upon  which  the 
most  of  the  cases  cited  by  the  appellant  are  based,  relates  to  patents  issued  by 
v.l7p.no.5— 32 
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the  government  for  lands  in  California,  under  the  treaty  of  1846  with  Mex- 
ico, and  the  congressional  act  of  1851,  passed  in  aid  thereof.  This  exception 
will  be  explained  hereafter.  As  to  the  second  class  of  exceptions,  also  aris- 
ing under  special  statutes,  the  rule  announced  in  the  above-mentioned  case 
was,  if  the  patent  is  silent  on  the  subject  it  is  competent  to  show  the  initia- 
tory steps  were  not  taken  at  all.  The  rule  contended  for  under  this  third 
proposition  is  that  the  filing  upon  a  lot  by  a  claimant,  made  in  the  office  of  the 
probate  judge,  in  pursuance  of  the  territorial  act  of  March  11,  1864,  was  the 
equivalent  of  an  entry  of  iand  in  a  government  or  state  land>office;  that,  as 
between  conliicting  claimants  for  the  same  lot,  the  party  making  the  earlier 
filing,  although  holding  the  junior  deed,  is  entitled  to  recover  by  virtue  of  the 
doctrine  of  relation,  as  "where  two  patents  have  been  Issued  by  the  United 
States  for  the  same  property,  and  the  junior  conveyance,  by  relation,  has 
been  held  to  convey  the  superior  and  better  title."  When  two  patents  for 
the  same  tract  of  land  are  issued  by  the  government,  while  the  first  patent 
conveys  the  legal  title,  the  second  may  convey  the  equitable  and  better  title. 
But  the  courts  of  the  United  States  do  not  hold  that  the  equitable  title  shall 
prevail  in  an  action  at  law,  save  in  the  excepted  cases  mentioned.  It  was  so 
held  in  Ross  v.  Barland,  1  Pet.  655,  but  the  reason  assigned  by  the  court 
was  that  the  cause  originated  in  the  state  of  Mississippi,  where,  according  to 
thepeculiiir  mode  of  proceeding  in  actions  of  ejectment,  the  courts  **look  be- 
yond the  grant,  and  examine  the  progressive  stages  of  the  title  from  its  in- 
cipient state  ^  *  *  until  its  final  consummation  by  grant;  and  if  found 
regular,  and  according  to  law,  in  these  progressive  stages,  the  grant  is  held  to 
relate  back  to  the  inception  of  the  right,  and  to  have  dignity  accordingly." 
In  such  a  case  the  correctness  of  the  practice,  as  established  by  the  courts  of 
the  state,  could  not  be  examined  on  writ  of  error  to  the  supreme  court  of  the 
United  States,  as  stated  in  the  syllabus  of  the  case.  The  court,  however, 
said:  "Upon  common-law  principles,  the  legal  title  should  prevail,  in  the  ac- 
tion of  ejectment,  upon  the  same  grounds  that  the  legal  right  prevails  in 
other  actions  in  courts  of  law."  This  case  is  therefore  not  in  point,  since 
the  practice  mentioned  does  not  prevail  in  this  state.  The  case  of  Sherman 
V.  Buick^  93  U.  S.  209,  was  a  contest  at  law  between  two  patentees  who 
claimed  the  same  tract  of  land,  the  plaintiff  by  a  patent  from  the  United 
States,  and  the  defendant  by  a  patent  issued  by  the  state  of  California.  The 
plaintiff  held  the  junior  grant,  and  it  was  held  proper  for  him  to  introduce  evi- 
dence of  his  prior  entry,  not  for  the  purpose  of  impeaching  or  contradicting 
the  st4ite  patent,  but  for  the  purpose  of  showing  that  when  the  state  of  Cali- 
fornia made  her  conveyance  she  had  no  title  to  the  land.  This  case,  there- 
fore, fell  within  another  exception.  The  same  character  of  testimony  was  held 
admissible,  for  the  same  purpose,  in  PoWs  Lessee  v.  Wendah  9  Cranch.  87,  a 
case  strongly  relied  upon  by  the  appellant  in  the  present  action.  The  plaintiff's 
title  rested  upon  a  patent  issued  by  the  state  of  North  Carolina,  regular  in  all  re- 
spects. The  defendant  relied  upon  an  earlier  patent  issued  by  the  same  state, 
purporting  to  convey  the  same  lands.  The  lands  in  controversy  comprised  a 
portion  of  a  tract  of  territory  which  had  been  ceded  by  the  state  of  North 
Carolina  to  the  government  of  the  United  States  many  years  prior  to  the  is- 
suing of  either  patent.  At  the  time  of  the  cession  the  rigiit  was  reserved  by 
the  stiite  to  perfect  incipient  titles.  It  did  not  appear  on  the  face  of  the  de- 
fendant's patent  that  an  incipient  title  had  accrued  prior  to  the  cession,  and 
the  state  authorities  had  not  jurisdiction  to  make  a  grant  upon  rights  claimed 
to  have  accrued  afterwards.  On  this  point  the  court  say:  "After  the  cession 
the  state  of  North  Carolina  had  no  power  to  sell  an  acre  of  land  within  the 
ceded  territory.  No  right  could  be  iicquired  under  the  laws  of  that  state." 
Page  284. 

The  patent  in  the  above  case  purported  to  have  been  made  by  virtue  of  cer- 
tain warrants  founded  on  entries.    The  plaintiff  offered  to  prove  that  these 
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entries  were  never  made,  and  that  the  warrants  were  forgeries.  This  evi- 
dence was  excluded  at  the  trial  by  the  district  court  of  the  United  States,  but 
held  to  have  been  admissible  by  the  supreme  court,  on  the  principal  announced 
in  both  this  and  the  previous  case,  that  the  object  of  the  testimony  was  to 
show  that  the  state  had  no  title  to  the  thing  granted,  and  consequently  acted 
without  jurisdiction.  If,  as  the  court  says,  these  warrants  had  no  existence 
at  the  time  of  the  cession,  and  no  entries  had  been  made,  the  grantee  had  no 
incipient  rights.  The  patent  being  silent  on  this  point,  and  there  being  a  state 
statute  requiring  an  entry  to  be  made,  and  declaring  void  all  patents  issued 
in  violation  of  its  provisions,  the  case  comes  clearly  within  both  classes  of  ex- 
ceptions referred  to  in  the  Anderson  Case.  These  are  the  only  classes  of  cases 
found  by  us  where  unconditional  patents  have  been  held  open  to  examination 
at  law.  The  doctrine  of  relation,  so  earnestly  insisted  upon  by  counsel  for 
appellant,  as  applicable  to  the  case  before  us,  has  frequently  been  applied  in 
equity,' and  has  likewise  been  applied  under  peculiar  systems  of  procedure,  as 
in  the  Mississippi  case.  There  are  other  instances,  however,  than  those  above 
given,  wherein  it  has  been  held  proper  in  contests  between  patentees  for  the 
same  land  in  legal  actions,  to  show  "that  a  junior  patent  was  founded  upon 
an  earlier  entry  than  the  older  patent,  and  therefore  passes  the  title."  Most 
of  the  cases  cited  on  part  of  the  appellant  have  been  of  this  character.  These 
cases  have  arisen,  as  above  stated,  under  treaty  stipulations  with  Mexico,  by 
virtue  of  which  the  territory  embraced  within  the  state  of  California  wiis  ceded 
to  the  United  States,  and  under  the  act  of  congress  of  March  5{,  1851,  passed 
to  ascertain  and  settle  the  private  land  claims  in  that  state.  By  the  treaty  of 
cession  the  propei*ty  rights  of  the  inhabitants  were  to  be  protected  to  the  same 
extent  as  under  the  former  government.  The  act  of  congress  specified  the 
manner  and  terms  on  which  these  treaty  obligations  would  be  discharged. 
All  claims  to  land  were  to  be  presented,  within  two  years  from  the  date  of 
the  act,  to  a  board  of  land  commissioners  for  investigation,  or  to  be  treated 
as  abandoned.  The  claims  were  to  be  supported  by  evidence  furnished  by  the 
claimants,  and  government  officers  were  to  appear  and  contest  on  behalf  of  the 
United  States.  Appeals  were  authorized  from  tlie  land  board  to  the  district 
court  of  the  United  States,  and  thence  to  the  supreme  court.  Upon  confirma- 
tion of  a  claim  by  this  special  tribunal,  or  on  appeal,  the  land  was  to  be  sur- 
veyed and  located,  and  upon  approval  of  the  survey  by  government  officers  a 
patent  issued  from  the  United  States  to  the  claimant.  As  to  the  effect  of  the 
patent  when  issued  it  was  held  to  operate  as  a  relinquishment  to  the  patentee 
of  all  interest  of  the  United  States  in  the  land  granted  thereby,  and  to  be 
an  official  declaration  that  the  claim  was  valid-  under  the  laws  of  Mexico,  and 
entitled  to  recognition  under  the  treaty  stipulations.  As  to  claims  to  these 
lands  made  by  other  parties  sifter  the  cession  of  the  territory  to  the  United 
States,  the  patents  are  held  conclusive,  and  to  take  effect  by  relation  at  the 
time  proceedings  were  instituted  before  the  board  of  land  commissioners  by 
the  partiee  whose  rights  were  acquired  under  the  Mexican  government.  They 
are  held  to  convey  to  the  patentee  the  legal  title,  and  to  be  conclusive  in  ac- 
tions of  ejectment  as  against  all  persons  asserting  imperfect  or  equitable  titles, 
or  interests  acquired  after  the  cession  of  the  territory.  This  class  of  patents, 
however,  reserve  the  rights  of  "third  persons,"  in  accordance  with  the  pro- 
vision of  the  act  of  March  3,  1851,  that  the  final  decree  of  confirmation  and 
patent  shall  be  conclusive  between  the  United  States  and  the  claimants  only,, 
and  shall  not  affect  the  rights  of  third  persons.  The  third  persoiis  intended 
were  held  to  be  those  whose  rights  were  acquired  under  the  former  govern- 
ment. 

We  are  of  opinion  that  the  adjudications  of  the  state  and  federal  courts,  upon 
patents  issued  by  the  United  States  for  lands  in  California  claimed  under  Mexi- 
can and  Spanish  grants,  do  not  furnish  a  correct  rule  for  the  interpretation  of 
a  deed  to  a  parcel  of  land  in  the  Denver  town-site,  executed  by  probate  judge, 
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under  and  by  virtue  of  the  acts  of  congress  and  of  the  territorial  legislature 
relating  to  that  subject.  The  statement  in  the  Anderson  Case  that  a  deed 
executed  by  the  probate  judge  is  analogous,  in  effect,  to  a  patent  granted  by 
the  government,  had  reference  to  patents  for  lands  of  the  United  States  issued 
by  the  land  department  under  the  public  land  laws  of  the  government.  The  ad- 
judications upon  patents  issued  upon  Mexican  grants  were  necessarily  variant 
from  those  made  in  cases  arising  under  the  public  land  laws.  The  laws,  the 
principles  involved,  and  the  systems  of  procedure  in  the  two  cases  are  essen- 
tially different.  In  one  case  tlie  patents,  when  regularly  issued,  are  conclu- 
sive in  actions  at  law  of  the  rights  of  all  persons.  In  the  other,  altliough  the 
proceedings  may  be  entirely  regular,  yet  there  is  a  reservation  to  those  who 
may  be  able  to  show  superior  rights.  For  these  reasons  the  latter  class  of 
aises  cannot  control  the  construction  of  conveyances  of  the  character  under 
consideration.  The  decisions  in  the  former  class,  in  so  far  as  they  relate  to 
the  effect  and  conclusive  character  of  patents  made  under  systems  of.  proced- 
ure similar  to  our  own,  or  in  ciccordance  with  common-law  principles,  are 
recognized  authority  in  the  construction  of  these  deeds.  Under  the  acts  of  con- 
gress above  mentioned,  and  the  provisions  of  the  act  of  the  territorial  legisla- 
ture in  aid  thereof,  the  probate  judge,  holding  the  title  to  the  town  site  intrust 
for  the  beneficiaries,  was  authorized  to  convey  the  lots  and  parcels  of  land 
therein  to  those  entitled  to  the  same.  This  was  a  general  jurisdiction  over  the 
subject-matter,  analogous  to  the  jurisdiction  of  the  land  department  of  the 
government  over  the  issuing  of  patents  to  lands'  subject  to  entry  under  the 
land  laws  of  Uie  United  States.  Being  invested  with  title  and  jurisdiction. 
Probate  Judge  Downing  conveyed  the  lot  in  controversy  to  John  Hughes,  from 
whom  appellee  Horner  deraigned  title  more  than  seven  years  prior  to  the  con- 
veyance by  his  successor.  Judge  Kingsley,  to  the  appellant  Chever.  If,  then, 
the  deed  from  Judge  Downing  to  Hughes  is  regular  upon  its  face,  and  pur- 
ports to  have  been  executed  in  pursuance  of  the  authority  vested  in  the  grantor, 
it  is  not  open  to  attack  In  this  collateral  proeeeding  for  defects  or  omissions 
in  the  initiatory  proceedings.  Referring  to  the  copy  of  the  deed  set  out  in  the 
transcript,  the  deed  itself  is  shown  to  contain  the  recitals  of  the  entry  of  the 
town-site  by  Probate  Judge  James  Hall;  that  for  more  effectually  carrying 
out  the  trust  secured  by  the  act  of  congress  he  conveyed  by  deed  to  his  suc- 
cessor in  office,  Omer  0.  Kent,  "all  portions  and  lots  of  land  not  heretofore 
conveyed  by  him  in  accordance  with  said  trust;"  that  said  Omer  0.  Kent  con- 
veyed by  deed  to  his  successor  in  office,  Jacob  Downing,  to  effectuate  the  same 
purposes,  "all  portions  and  lots  of  land  not  heretofore  conveyed  by  him  in  ac- 
cordance with  said  trust.*'  It  also  contains  these  further  recitals:  "And, 
whereas,  the  said  party  of  the  second  part  is  justly  entitled  to  the  lots  and  par- 
cels of  ground  hereinafter  described  as  the  rightful  occupant  thereof,  and  the 
bona  fide  own^v  of  the  improvements  thereon,  under  the  provisions  of  said 
act  of  congress;  now,  therefore,  in  consideration  of  the  premises,  and  the  sum 
of  one  dollar,  by  the  party  of  the  second  part,  in  hand  paid  to  the  said  party  of  the 
first  part,  under  and  by  virtue  of  the  act  of  congress  aforesaid,  and  the  laws 
of  the  territory  of  Colorado,  the  said  party  of  the  first  part  doth  hereby  grant 
and  convey  unto  the  said  part>  of  the  second  part,"  etc.  It  is  seen  from  these 
recitals  that  the  deed  is  neither  void  upon  its  face  nor  silent  as  to  the  author- 
ity of  the  officer  to  execute  it.  They  are  sufficient,  under  the  principles  an- 
nounced, and  the  authorities  cited  in  support  thereof,  to  raise  the  presumption, 
in  an  action  of  this  character,  that  the  necessary  initiatory  steps  were  taken 
in  conformity  with  the  law.  Respecting  the  error  iissigned  as  to  the  form  of 
the  judgment,  the  irregularity  complained  of  is  in  no  manner  prejudicial  to 
the  appellant. 

The  effect  of  the  finding  and  judgment  is  that  in  so  far  as  this  action  is  con- 
cerned be  bad  neither  title  nor  right  of  possession.    The  judgment  is  affirmed. 
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Austin  et  al,  t>.  Bush. 
{Supreme  Court  of  Colorado.    March  16, 1888.) 

Cektiobabi— When  Lies— Diugbkoe  of  Petitionbr. 

Where  defendants  in  an  action  of  replevin  do  not  appear,  relying  upon  the  aa- 
surance  of  the  constable,  to  whom  they  give  up  the  property,  that  they  need  do 
nothing  further,  and  that  he  wUl  have  the  suit  dismissed,  there  is  not  such  dili- 

rsnce  as  entitles  them  to  certiorari  to  the  county  court,  under  Qen.  St.  Ck)lo.  1883, 
1995,  relating  to  certiorari. 

Commissioners'  decision.    Error  to  Arapahoe  county  court. 

Action  of  replevin  in  justice  court  by  James  S.  Bush»  plaintiff,  against  S. 
S.  Austin,  C.  H.  Reynolds,  and  W.  H.  Bush,  defendants.  Judgment  was  en- 
tered for  plaintiff.  Upon  an  order  quashing  a  writ  of  certiorari  to  the  county 
court,  defendants  sued  out  this  writ  of  error. 

C.  H.  TolU  for  plaintiffs  in  error.     Bentley  d:  Vaile,  for  defendant  in  error. 

De  Fbancb,  C.  On  the  5th  of  January,  1883,  the  defendant  in  error  ob- 
tained judgment  against  the  plaintiffs  in  error,  in  a  justice  of  the  peace  court, 
in  the  county  of  Arapahoe.  On  the  17th  of  March,  1883,  the  plaintiffs  in 
error  filed  a  petition  in  the  county  court  of  said  county,  asking  that  the  action 
in  which  said  judgment  was  rendered  be  removed  to  said  county  court  by  writ 
of  certiorari,  which  was  done.  The  defendant  in  error  afterwards  filed  a 
motion  to  quash  the  writ  ot  certiorari,  and  to  dismiss  the  proceedings  had 
and  taken  in  pursuance  thereof,  on  the  grounds — First,  that  the  petition  for 
said  writ  does  not  show  that  the  judgment  before  the  justice  of  the  peace  was 
not  the  result  of  negligence  of  the  party  praying  for  such  writ;  second,  that 
the  petition  does  not  show  that  said  judgment  was  unjust;  third,  that  the 
petition  does  not  show  that  it  was  not  in  the  power  of  the  defendants  to  take 
an  appeal  in  the  ordinary  way.  This  motion  was  sustained  by  the  court,  and 
a  final  judgment  entered,  dismissing  the  proceedings  upon  such  writ,  and 
awarding  a  procedendo  to  such  justice's  court.  The  case  is  brought  here  by 
a  writ  of  error  to  the  county  court,  and  the  only  question  to  be  decided  is, 
whether  the  petition  for  the  writ  of  c^-ieoran  was  sufficient  to  warrant  the 
issuance  thereof. 

The  action  was  one  of  replevin  to  recover  the  possession  of  sleigh-bells  al- 
leged to  be  of  the  value  of  ^18.  The  only  facts  stated  in  the  petition  for  the 
writ  of  certiorari,  to  show  that  the  judgment  was  not  the  result  of  negligence 
on  the  part  of  the  petitioneis,  are  as  follows:  That,  when  the  constable  came 
to  them  to  serve  the  writ  of  replevin,  they  delivered  the  sleigh-bells  to  such 
constable,  stating  to  him  that  they  did  not  wish  to  defend  the  suit,  and  that 
they  would  pay  the  costs;  that  the  constable  thereupon  promised  them  that 
he  would  deliver  the  sleigh-bells  to  the  plaintiff,  have  the  action  dismissed, 
and  that  he  would  come  to  them  for  the  costs  as  soon  as  he  could  ascertain 
their  amount;  that  they  inquired  of  said  constable  whether  it  was  necessary 
for  them  to  appear  before  the  justice  in  said  action,  or  to  do  anything  further 
therein,  and  that  he  informed  them  it  was  not ;  that  they  relied  upon  the  promise 
of  such  officer,  and  supposed  the  suit  had  been  dismissed,  and  knew  not  to  the 
contrary  until  the  8th  day  of  March  following.  No  additional  reasons  or  facts 
are  stated  to  show  it  was  not  in  their  power  to  take  an  appeal  in  the  ordinary 
way.  The  judgment  rendered  by  the  justice  was  to  the  effect  that  the  plain- 
tiff retiiin  the  property,  and  have  and  recover  the  sum  of  ^50  damages  for  the 
detention  thereof.  It  seems  incredible  that  damages  to  that  extent  could  ac- 
crue simply  on  account  of  detaining  property  alleged  in  the  affidavit  for  re- 
plevin to  be  worth  only  $18.  How  a  justice  or  court,  acting  under  the  obli- 
gations of  a  solemn  oath,  could  render  such  an  unconscionable  judgment,  is 
beyond  our  conception.  But,  notwithstanding  this  hardship  and  injustice, 
we  are  compelled  to  follow  the  uniform,  and,  as  we  think,  proper,  construc- 
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tion  given  to  the  section  of  the  statute  which  authorizes  the  wiit  ot  certiorari 
in  such  cases.  This  statute  is  designed  for  exceptional  cases,  and  gives  this 
additional  remedy,  by  certiorari,  to  those,  and  those  only,  who  fairly  come 
within  its  provisions.  The  law,  in  general,  requires  at  least  ordinary  diligence 
of  those  who  claim  its  protection,  and  especially  of  parties  litigant.  But  it  is 
said  that  before  a  party  is  entitled  to  the  benellt  of  the  writ  of  certiorari^  un- 
der the  section  of  law  in  question,  he  must  "use  something  more  than  ordin- 
ary diligence  to  perfect  his  appeal"  in  the  ordinary  way,  {Lord  v.  Burke,  4 
Gilman,  367;)  and  the  same  degree  of  care,  we  imagine,  should  be  exercised  to 
prevent  the  judgment  in  the  first  instance.  The  facts  stated  in  their  petition 
show  a  want  of  even  ordinary  diligence  on  the  part  of  plaintiffs  in  error,  both 
before  and  after  the  judgment  complained  of  was  rendered  against  them.  To 
rely  upon  the  mere  promise  of  the  constable  is  not  suflBcient.  And  the  fail- 
ure of  the  oflacer.  under  the  promise  made,  to  notify  them  within  a  reasonable 
time  of  the  amount  of  the  costs  in  the  case,  should  at  least  have  induced  an 
inquiry  into  the  matter  upon  their  part;  and,  even  without  such  failure  on 
the  part  of  the  officer,  they  should  have  made  proper  inquiry,  in  apt  time,  as 
to  what  disposition  had  been  made  of  the  suit.  Tilton  v.  Association,  6  Colo, 
288,  and  cases  there  cited. 

The  court  below  committed  no  error  in  dismissing  the  writ  of  certiorari 
and  awarding  a  procedendo.    The  judgment  should  be  affirmed. 

EisiNG  and  Stallcup,  CO.,  concur. 

Per  Curiam.    For  the  reasons  assigned  in  the  foregoing  opinion  the  Judg- 
ment of  the  county  court  is  affirmed. 


(11  Colo.  180) 

Hamill  v.  Ashley. 
(Stvpreme  Court  of  Colorado.    March  16, 1888.) 

1.  Pleading — ^Amekdmbnt— Power  op  the  Court  to  Direct. 

Where  an  action  is  brought  by  two  persons  as  partners,  and  it  is  shown  that  they 
are  not  partners,  and  that  one  of  them  alone  is  the  real  party  in  interest^  the  court 
may,  under  Code  Civil  Proc.  Colo.  §S  78,  81,  relating  to  amendment  of  pleadings^ 
deny  a  nonsuit,  and  allow  the  complaint  to  be  amended  by  striking  out  the  name  of 
the  other  party. 

2.  Principal  and  Agent— Action  against  Principal— Evidence. 

Defendant  wrote  to  plaintiff,  "It  will  be  all  right  for  you  to  do  whatever  surv^- 
ing  my  man  requires. "  In  an  action  to  recover  for  services  rendered  in  pursuance 
of  this  letter,  evidence  of  any  instructions  from  defendant  to  his  agent,  not  com- 
municated to  plaintiff,  is  not  admissible. 

Commissioners*  decision.     Appeal  from  superior  court  of  Denver. 

This  was  an  action  to  recover  for  certain  services  rendered  in  surveying  cer- 
tain lands.  The  action  was  commenced  against  tlie  said  William  A.  Hamill 
by  the  said  John  K.  Ashley  and  one  Peter  O'Brien,  as  partners.  It  was  tried 
to  the  court.  At  the  close  of  the  evidence  for  plaintiffs  there,  a  motion  for 
nonsuit  was  made  by  appellant,  for  the  reason  that,  from  the  evidence,  it  ap- 
peared that  the  said  plaintiffs  were  not  partners,  and  that  said  Ashley  was 
the  real  party  interested  in  the  action ;  whereupon  the  court  granted  an  amend- 
ment of  the  complaint  by  striking  out  the  name  of  O'Brien,  and  then  denied 
the  motion  for  nonsuit.  Appellant  excepted,  and  proceeded  with  his  evi- 
dence in  support  of  his  defense,  Thie  controversy  was  then  over  the  amount 
that  Ashley  was  entitled  to  recover  in  the  action,  it  being  contended  by  appel- 
lant that  he  was  not  liable  for  the  full  amount  claimed,  for  the  reasons  that 
the  charges  for  the  services  were  unreasonable,  and  that  his  agent  had  tran- 
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scended  his  authodty  In  the  premises.  Before  dealing  with  appellant^s  agent, 
or  undertaking  to  perform  the  services,  appellee,  Ashley,  received  from  ap- 
pellant a  letter  concerning  the  said  agent  and  services,  as  follows: 

"Georgetown,  Ck)Lo.,  May  27,  1882. 

** Ashley,  Esq.,  County  Surveyor,  Tabor  Block,  Denver:  My  man,  F.  TV. 
Cline,  writes  me  here  he  has  seen  yon  in  reference  to  sorveying  some  440 
acres  of  land  near  Argo.  It  will  be  all  right  to  do  whatever  surveying  Cline 
requires,  in  addition  to  rnnning  out  the  lines  of  the  several  tracts  that  go  to 
make  up  the  440  acres.  The  land  is  as  follows:  W.  J  of  S.  W.  J  of  section  2, 
township  3  S.,  range  68  W.;  S.  VV.  J  of  N.W.J  of  section  2,  township  3  S.,  range 
68  W. ;  JSr.  E.  ^  of  S.  E.  i  of  section  8.  township  3  S..  range  68,  W. ;  S.  E.  J  of 
N.  E.  4  of  section  3,  township  3  S.,  range  68  W.  This  is  the  old  Page  place. 
Also  S.  E.  i  of  S.  E.  i  of  section  8,  township  3  S.,  range  68  W.;  the  E.  J  of 
N.  E.  4  of  section  10,  township  3  S.,  range  68  W.;  the  N.  W.  4  of  N.  VV.  J 
of  section  11^  township  3  8.,  range  68  W. ;  and  the  W.  J  of  S.  E.  4  of  section 
10,  township  3  S.,  range  68  W.  This  last  eighty  acres  I  bought  from  W.  A. 
Smith,  and  Mr.  Smith  informs  me  that  there  is  a  stone  placed  in  the  ground 
that  is  in  the  exact  position  of  the  original  post  planted  when  the  government 
survey  was  made.  My  man,  Cline,  can  point  it  out  to  you.  If  convenient, 
would  like  you  to  commence  surveying  on  Tuesday  next,  the  30th  inst. 

"Yours,  truly,  W.  A.  Hamill." 

And  prior  thereto  appellant  had  instructed  his  agent,  Cline,  as  follows: 

"Georgetown,  Colo.,  May  1,  1882. 

**Mr.  Fred  W.  Cline,  HamilVs  Farm,  near  Argo — Dear  Sir:  ♦  •  ♦ 
•  Surveyor.'  You  might  ask  Mr.  Wolcott,  or  one  of  his  clerks,  the  name  and 
address  of  the  county  surveyor,  then  go  and  see  him  and  have  him  say  what 
he  will  charge  per  day;  and  if  it  is  a  reasonable  charge,  let  him  run  out  my 
lines  on  the  entire  440  acres,  establishing  corners  that  cannot  be  destroyed, 
and  also  level  over  the  land,  and  ascertain  the  best  places  to  get  ditches.  I 
cannot  get  away  from  here  for  some  days. 

"Yours,  truly,  TV.  A.  Hamill." 

The  court  held  that  the  appellee  was  not  bound  by  any  instructions  to  the 
agent,  Cline,  not  communicated  to  him,  and  accordingly  excluded  all  evidence 
of  that  character,  including  the  said  letter  to  Cline.  It  is  arsrued  for  appel- 
lant here  that,  in  each  of  tliese  orders  and  rulings,  the  court  erred^ 

Morrison  4^  Fillius,  for  appellant.     W.  B.  Mdls,  for  appellee. 

Stallcup,  C,  (after  stating  the  facts  as  above,)  Section  78  of  our  Code 
of  Civil  Procedure  provides  that  the  court  may  in  furtherance  of  justice, 
amend  any  pleading  by  adding  or  striking  out  the  name  of  any  party,  or  by 
correcting  a  mistake  in  any  other  respect.  Section  81  provides  that  the  court 
shall,  in  every  stage  of  an  action,  disregard  any  error  or  defect  in  the  plead- 
ings or  proceedings  which  shall  not  affect  the  substantial  rights  of  the  parties, 
and  that  no  judgment  shall  be  affected  or  .reversed  by  reason  thereof.  The  or- 
der for  the  said  amendment,  and  the  denial  of  the  said  motion  for  nonsuit, 
were  warranted  by  these  provisions. 

The  said  letter  to  appellee  was  a  sufficient  warrant  for  him  to  deal  with  the 
agent,  Cline,  in  the  surveying  of  these  lands,  as  one  vested  with  full  author- 
ity therein;  and  any  private  instructions  limiting  such  authority,  not  com- 
municated to  appellee,  were  properly  excluded.  Story,  Ag.  §  127;  Higgins 
V.  Armstrong,  9  Colo.  38,  10  Pac.  Rep.  234.  The  fact  that  the  services  ren- 
dered by  appellee  were  in  his  capacity  of  county  surveyor  iu  no  way  dimin- 
ished his  rights  in  this  action. 

This  action  was  tor  a  recovery  of  the  reasonable  value  of  the  services  ren- 
dered in  surveying  the  lands  described.  There  was  some  conflict  in  the  evi< 
dence,  but  there  was  evidence  to  sustain  the  findings  of  the  court  of  the  value 
of  the  services,  and  that  the  services  were  rendered  in  compliance  with  the  re- 
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quest  made,  and  directions  given  by  the  agent,  Cline.    The  judgment  should 
be  affirmed. 

Rising  and  De  France,  CO.,  concur. 

Per  Curiam.    For  the  reasons  assigned  in  the  foregoing  opinion  the  judg- 
ment of  the  superior  court  is  affirmed. 


(11  Colo.  201) 

MuSSETTER  t).  TiMMERMAN. 
•     (Supreme  Court  of  Colorado.    March  16, 1888.) 

1.  Pabtnership— Actions  between  Partners— Partnership  Debts— Evidencb. 

In  an  action  against  a  former  partner  to  recover  one-half  the  amount  of  a  firm 
debt  paid  by  plaintifF,  after  the  dissolution  of  the  firm,  duplicate  bills  c>f  the  goods  so 
paid,  and  of  the  prices  of  such  goods,  are  admissible  in  evidence,  plaintiff  having 
testified  that  such  bills  contained  a  correct  statement  of  the  goods  and  the  prices 
at  which  they  were  bought. 

2.  Same— Assumption  of  Debts  by  New  Partner— Schedule— Estoppel. 

Plaintiff  sold  out  his  interest  in  a  partnership,  the  incoming  partner  agreeing  to 
pay  certain  debts  of  the  firm.  A  schedule  of  such  debts  was  made  by  plaintiff  which 
was  intended  and  supposed  by  plaintiff  and  his  copartner  to  include  all  the  debts  of 
the  firm,  but  by  mistake  certain  debts  were  left  out,  and  these  plaintiff  afterwards 
paid.  In  an  action  against  his  former  partner  to  recover  one-half  the  amount  thus 
paid,  lield^  that  plaintiff  was  not  estopped  by  the  fact  that  he  made  the  schedule 
and  told  defendant  that  it  contained  all  the  firm  debts. 

Commissioners'  decision.     Appeal  from  superior  court  of  Denver. 

This  was  an  action  by  George  W.  Timmerinan  against  his  former  partner, 
Lathrop  Mussetter,  to  recover  half  the  amount  of  certain  firm  debts  paid  by 
plaintiff  after  the  dissolution  of  the  firm.  Judgment  was  rendered  for  plain- 
tiff, and  defendant  appeals. 

J.  H.  Dennison,  for  appellant.     Hm'mon  c6  Cower,  for  appellee. 

De  France,  C.  The  plaintiff,  Timmerman,  who  is  the  appellee  in  this 
court,  was  engaged  in  the  drug  business  in  the  city  of  Denver,  and  in  June, 
1882,  the  defendant,  Mussetter,  became  an  equal  partner  with  him  in  said 
business.  This  partnership  continued  until  some  time  in  January,  1883,  when 
the  plaintiff  sold  out  his  interest  therein  to  a  person  by  the  name  of  Cox.  As 
a  part  of  the  purchase  price  for  such  interest,  Cox  agreed,  in  writing,  with 
the  plaintiff  to  pay  certain  debts  of  the  old  firm,  and  a  schedule  of  said  debts 
was  attached  to  and  formed  a  part  of  said  agreement.  There  seems  to  have 
been  an  understanding  between  plaintiff  and  defendant  at  the  time  that  such 
schedule  was  to  and  did  include  all  the  debts  of  said  partnership.  A  mistake 
was  made,  however,  in  this  respect,  and  debts  amounting  to.$285.66  were  left 
out  of  said  schedule.  These  debts  the  plaintiff  afterwards  paid,  and  then 
brought  this  suit  to  recover  one-half  the  amount  thereof.  It  is  alleged  that 
the  debts  so  paid  by  the  plaintiff  were  contracted  by  the  firm  on  account  of 
the  purchase  of  certain  goods.  The  defendant  denied  that  such  goods  had 
been  purchased  or  received  by  the  firm,  and  alleged  that  plaintiff  had  agreed 
to  pay  all  debts,  if  any,  not  mentioned  in  said  schedule.  The  plaintiff  re- 
plied, denying  that  he  had  agreed  to  do  so.  At  the  trial,  which  was  to  the 
court,  the  plaintiff  and  defendant  each  testified  in  his  own  behalf.  In  giving 
in  his  testimony,  the  plaintiff  referred  to  certain  bills  of  parcels,  claimed  to 
be  duplicates,  stating  that  such  bills  contained  a  statement  of  the  goods  so 
purchased,  and  the  prices  agreed  to  be  paid  therefor,  and  that  he  had  paid  for 
the  goods,  and  at  the  prices  therein  named.  These  bills  were  offered  and  ad- 
mitted in  evidence,  over  the  defendant's  objections,  and  the  ruling  of  the  court 
in  admitting  the  same  is  assigned  as  error.  We  think  this  objection  is  not 
well  taken.  The  bills  were  admissible  as  part  of  the  plaintiff's  testimony. 
Whether  they  were  the  original  bills  or  duplicates  could  make  no  difference. 
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provided  they  contained  a  correct  list  of  the  goods  bougLt,  and  a  true  state- 
ment of  the  prices  at  which  they  were  purchased.  The  plaintiff's  testimony 
tended  to  show  that  they  did.  The  principle  of  estoppel  contended  for  does 
not  arise  in  this  case.  Upon  the  issue  made  that  the  plaintiff  was  to  pay  all 
debts  not  mentioned  in  the  schedule,  the  court  found  against  the  defendant. 
The  defendant  was  not  a  party  to  the  agreement  between  Cox  and  the  plain- 
tiff. The  plaintiff  prepared  the  schedule  of  debts  which  Cox  assumed  to  pay. 
It  does  not  appear  that  he  either  willfully  or  knowingly  left  any  debts  out 
of  such  list.  •  Nor  does  it  appear  that  his  assertion  to  defendant,  if  he  made 
such,  that  the  schedule  included  all  the  debt^  of  the  firm,  was  willful,  or  made 
with  intent  to  deceive  the  defendant,  or  to  induce  him  to  act  thereon.  Neither 
does  it  appear  that  defendant  was  prevented  an  inspection  of  such  schedule, 
or  that  any  concealment  or  deception  was  practiced  or  resorted  to  in  its  prep- 
aration. 1  Herm.  Estop.  §  829.  It  is  apparent,  then,  that  the  mistake  and 
the  consequent  loss  to  botli  the  plaintiff  and  himself  are  due  in  pare  to  his  own 
negligence.  But  the  defendant,  in  his  testimony,  says  that  the  new  firm  of 
Cox  &  Mussetter  was  to  pay  all  the  debts  of  the  old  firm.  That  being  true, 
it  is  diflBcult  to  see  how  the  defendant  is  injured.  On  the  presumption  that 
he  was  an  equal  partner  with  Cox  in  the  new  firm,  he  would  have  had  one- 
half  of  these  debts  to  pay,  according  to  his  own  testimony,  if  they  had  been 
included  in  the  schedule'  The  plaintiff,  therefore,  is  the  only  person  who  suf- 
fers by  the  mistake,  and  Cox  reaps  the  benefit. 
The  judgment  in  this  case  should  be  atfirmed. 

Stallcup  and  Bising,  CC,  concur. 

Pee  Ctjbiam.    For  the  reasons  assigned  in  the  foregoing  opinion,  the  judg- 
ment of  the  superior  court  is  affirmed. 


(U  Colo.  191) 

Jeffkies  t>.  Habbington,  County  Judge,  et  al, 
{Supreme  Cofwrt  of  Colorado.    Marcli  16, 1888.) 

1.  Appeal— From  Inperiob  Court — Apfkllatb  Jubisdiction  op  Covsm  Cotjbt. 

Const.  Colo.  art.  6,  §$  2, 11,  providing  that  the  district  and  supreme  courts  of  the 
state  shall  have  appellate  innsdiction,  does  not  by  implication  limit  appellate  juris- 
diction to  such  courts ;  and  appellate  jurisdiction  may  be  conferred  on  county  courts 
under  Const,  art.  6,  $  28,  providing  that  no  appeal  shall  lie  to  the  district  court  from 
any  judgment  ^ven  by  the  county  court  upon  an  appeal  from  a  justice  of  the  peace. 

2.  Oppice  and  Oppioer^Deputibs— Right  op  Woman  to  Act. 

Const.  Colo.  art.  7,  §  6,  provides:  ^No  person  except  a  qualifled  elector  shall  be 
elected  or  appointed  to  any  civil  or  mihtary  office  in  this  state. "  Held,  that  the 
word  ^^  office, "  as  used  therein,  does  not  include  deputy-clerkships  of  county  courts, 
and  women  may  hold  such  deputy-clerkships. 

Commissioners'  decision.    Error  to  district  court,  Arapahoe  county. 

Howard  B.  Jeffries  sued  out  a  writ  of  certiorari  and  prohibition  to  restrain 
the  county  court  of  Arapahoe  county  and  Benjamin  F.  Harrington,  county 
judge,  from  compelling  said  Jeffries,  as  justice  of  the  peace,  to  send  up  to 
said  county  court  certain  papers  and  transcript.  On  the  hearing,  jugdment 
was  rendered  against  Jeffries,  and  he  appeals. 

J,  C.  Fetman,  for  plaintiff  in  error.  Steele  db  Malone  and  Sullivan  d:  May, 
for  defendant  in  error. 

Stallcup,  C.  This  case  is  here  upon  writ  of  error  to  the  final  judgment  of 
said  district  court,  rendered  upon  a  hearing  in  proceedings  under  chapter  31 
of  our  Code  of  Civil  Procedure,. entitled  "Of  the  Writ  of  Certioi'dri  and  Pi'o- 
hibition."  The  application  for  the  writ  had  been  made  by  said  plaintiff  in 
error  upon  allegations  that  a  final  judgment  had  been  duly  rendered  by  said 
plaintiff  in  error,  as  justice  of  the  peace  in  and  for  said  county,  in  an  action 
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duly  pending  before  him  as  such;  that  an  appeal  of  said  case  to  the  said 
county  court  had  been  attempted  by  filing  an  appeal-bond  in  said  county 
court;  that  no  appeal  thereby  or  at  all  had  been  effected,  for  the  reason  that 
the  appeal-bond  for  such  appeal  which  had  been  filed  in  said  county  court 
had  been  approved  there  by  Miss  Kate  Mace,  as  deputy-clerk  of  said  court, 
and  that  by  reason  of  her  sex  she  was  disqualified  and  incapable  of  holding 
such  position,  and  of  discharging  the  duties  thereof.  The  plaintiff  in  error 
had  been  ordered  by  the  said  county  court  to  send  up  to  said  court  the  papers 
and  transcript,  as  required  by  law  in  cases  of  appeal  from  justices  of  the 
peace  to  the  county  court;  wherefore  the  writ  was  prayed  to  stay  and  annul 
the  proceedings  of  said  county  court  in  the  premises.  Upon  the  record  here, 
two  questions  are  «irgued: 

1.  That  the  acts  of  our  legislature  conferring  appellate  jurisdiction  upon  the 
county  courts  of  the  state  are  void,  for  want  of  constitutional  power  in  the  legis- 
lature to  confer ^uch  jurisdiction .  It  is  conceded  in  the  argument  that  we  look 
to  our  constitution,  not  to  ascertain  the  power  of  the  legislature,  but  to  ascer- 
tain the  limitations  upon  such  power;  but  it  is  urged  that  an  implied  limita- 
tion in  this  respect  arises  by  the  provisions  of  sections  2,  11,  art.  6,  Const., 
in  that  they  specify  that  the  district  courts  and  the  supreme  court  of  the 
state  shall  have  appellate  jurisdiction,  and  that,  by  implication,  appellate 
jurisdiction  is  limited  thereto;  but  no  such  implication  can  arise  therefrom, 
in  view  of  the  provisions  of  section  23,  art.  6,  Const.,  which  are  as  follows: 
"County  courts  shall  be  courts  of  record,  and  shall  have  original  jurisdiction 
in  all  matters  of  probate,  settlement  of  estates  of  deceased  persons,  appoint- 
ment of  guardians,  conservators,  and  administrators,  and  settlement  of  their 
accounts,  and  such  other  civil  and  criminal  jurisdiction  as  may  be  conferred 
by  law:  provided,  such  courts  shall  not  have  jurisdiction  in  any  case  where 
the  debt,  damage,  or  claim,  or  value  of  property  involved  shall  exceed  two 
thousand  dollars,  except  in  cases  relating  to  the  estates  of  deceased  per- 
sons. *  *  *  Xo  appeal  shall  lie  to  the  district  court  from  any  judgment 
given  upon  an  appeal  from  a  justice  of  the  peace." 

2.  May  a  woman  lawfully  hold  the  position  of  deputy-clerk  of  a  county 
court,  and  discharge  the  duties  thereof?  By  the  act  of  January  13,  1877,  it 
is  provided  that  every  clerk  of  a  court  of  record,  with  the  appoval  of  the 
judge  thereof,  may  appoint  one  or  more  persons  to  act  as  deputy  or  deputies, 
who  may  perform  the  duties  of  such  oflace  in  the  name  of  his  or  their  princi- 
pal, and  that  such  deputy  shall  hold  such  ofiice  at  the  pleasure  of  his  prin- 
cipal. This  is  all  the  legislation  we  have  upon  the  subject,  except  the  act 
of  March  16,  1887,  which  does  not  materially  change  the  same.  There  is 
nothing  in  these  provisions  rendering  a  woman  incompetent  to  hold  and  dis- 
charge the  duties  of  such  position.  By  section  6  of  article  7  of  our  constitu- 
tion it  is  provided  that  "no  person  except  a  qualified  elector  shall  be  elected 
or  appointed  to  any  civil  or  military  ofiice  in  this  state."  A  like  constitu- 
tional provision  has  been  construed  by  the  supreme  court  of  Ohio,  and  the 
word  "oflace,"  as  used  therein,  held  not  to  include  such  deputy -clerk  ship. 
Warwick  v.  State^  25  Ohio  St.  24.  We  do  not  think  it  was  the  intention  of 
the  f  ramers  of  our  constitution  to  declare  such  avenues  of  employment  closed 
to  women,  and,  until  some  clear  expression  to  that  effect  has  been  made  by 
constitutional  or  legislative  provision,  the  courts  should  not  declare  against 
the  employment  of  women  in  such  positions.  The  judgment  should  be  af- 
firmed. 

Rising  and  De  France,  CC,  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  foregoing  opinion  the  judg- 
ment of  the  district  court  is  aflSrmed. 


Digitized  by 


Google 


Colo.]  ALDEN   t;.  EARBICK.  507 

(U  C3olo.  IM)  ^  ^  ^      , 

(Supreme  Cauat  of  Colorado.   March  16, 1888.) 

VSKDOR  AKD  VbHDBB— BrMSDIBS  OV  VbNBOB^BbBACH  07  Ck)irTBiiOT  OT  SaLB— -PLBAJ)- 
IS6, 

Plaintiff  sold  to  E.  an  interest  in  certain  mines.  As  part  of  the  purchase  price 
K.  assumed  and  agreed  to  pay  certain  incumbrances  against  the  property,  and 
agreed  that,  after  reimbursing  himself  for  such  payment  from  the  proceeds  of  the 
property,  he  would  pay  plaintiff  $25,000  as  fast  as  the  same  could  be  realized  from 
the  property.  K,  took  possession  of  the  property,  and  15  days  later  sold  it  to  H., 
"Without  the  knowledge  or  consent  of  plaintiff.  In  an  action  by  plaintiff  against  K. 
and  H.  to  recover  the  $26,000,  held,  that  a  complaint  which  failed  to  allege  that  the 
sale  by  K.  to  H.  was  fraudulent  or  unreasonable,  or  that  K.  realized,  or  could  liave 
realized,  either  by  a  sale  of  the  premises,  or  by  working  them,  a  surplus  above  the 
incumbrances  assumed  by  him,  did  not  state  a  cause  of  action.  Kisii^o,  C,  dis- 
senting. 

Commissioners'  decision.    Error  to  district  court,  Pueblo  county. 

On  August  15,  1883,  the  plaintiff  in  error,  by  his  deed,  conveyed  to  the  de- 
fendant in  error,  Karrick,  an  Interest  in  certain  mining  claims  in  Gunnison 
county.  The  deed  contained  the  following  provision:  "Subject  to  all  the  in- 
cumbrances against  said  property,  as  evidenced  by  the  trust  deeds  thereon, 
which  indebtedness  the  party  of  the  second  part  hereby  assumes  and  agrees  to 
pay.  Also  subject  to  the  teims,  conditions,  and  agreements  contained  in  a 
certain  contract  this  day  entered  into  between  the  parties  hereto.  '*  The  said 
agreement  referred  to  was  in  writing,  and  as  follows:  "This  memorandum  of 
agreement,  made  and  entered  into  this  15th  day  of  August,  A.  D.  1888,  by 
and  between  B.  F.  Karrick,  of  the  county  of  Pueblo,  in  the  state  of  Colorado, 
party  of  the  first  part,  and  Hiram  0.  Alden,  of  the  county  and  state  afore- 
said, party  of  the  second  part,  witnesseth,  that  for  and  in  consideration  of 
the  execution  and  delivery  by  the  si^id  second  party  to  the  said  party  of  the 
first  part,  of  a  mining  deed  conveying  to  the  said  party  of  the  first  part  all 
the  right,  title,  and  interest  of  the  said  Alden  in  and  toan  undivided  seven- 
sixteenths  (7-16)  in  and.  to  the  Silent  Friend  and  Robinson  and  Ferry  lodes, 
as  more  particularly  described  in  said  deed,  and  upon  conditions  in  said 
deed  set  forth,  the  said  party  of  the  first  part  agrees  and  binds  himself,  his 
heirs,  his  executors,  administrators,  and  assigns,  firmly,  by  these  presents, 
to  pay  the  floating  and  mortgage  indebtedness  upon  said  mines  and  lodes,  and 
that  after  the  repayment  to  himself  of  the  sum  of  money  necessary  to  pay 
the  floating  and  mortgage  indebtedness,  (that  is  to  say,  the  portion  of  the  same 
for  which  the  said  second  party  is  liable,)  upon  said  above-mentioned  and  de- 
scribed lodes  and  mining  claims,  lie,  the  said  party  of  the  fii^t  part,  will, 
out  of  the  net  proceeds  of  said  mines  or  lodes,  whether  re<ilized  by  working 
said  claims  and  shipping  ore  therefrom  or  from  a  sale  of  the  same,  pay  to  the 
said  party  of  the  second  part  the  sum  of  twenty-five  thousand  dollars  (^25,- 
000)  cash  as  soon  as  the  said  sum  of  money  shall  have  been  realized  from  said 
mining  premises  and  lodes  as  aforesaid.  And  it  is  further  agreed  that  the 
said  first  party  shall,  after  having  reimburaed  himself  for  the  outlay  of  money 
hereinbefore  mentioned,  pay  the  sum  of  twenty-five  thousand  dollars  to  the 
said  party  of  the  second  part,  in  installments  of  five  thousand  dollars,  as  soon 
as  such  sum  of  money  shall,  be  realized  from  said  mining  premises,  and  said 
installments  to  be  paid  successively  as  often  as  the  sum  of  five  thousand  dol- 
lars shall  be  realized  from  said  premises  as  aforesaid,  and  until  the  total  sum 
of  twenty-five  thousand  dollars  shall  have  been  paid  as  aforesaid.  And  it  is 
further  agreed  that  until  said  sum  of  twenty-five  thousand  dollars  shall  have 
been  paid,  in  full,  as  aforesaid,  the  said  part  oi  the  second  part  shall,  at  all  rea- 
sonable times  of  the  day  or  night,  either  in  person  or  by  proxy,  have  free  access 
to  said  mining  premises  and  the  underground  workings  of  the  same,  with  full 
power  and  authority  to  examine  and  inspect  the  same;  and  that  he,  the  said  sec- 
ond party,  shall  also,  at  all  reasonable  times,  have  full  right  to  examine  the  books 
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of  said  mines,  or  any  person  or  persons  working  and  managing  the  same.  And 
the  said  first  party  further  agrees  to  work  and  mine  said  above-mentioned  lodes 
in  a  good  and  workman-like  fashion,  and  as  eccnomiciUly  as  possible,  with  due 
regard  to  the  proper  development  of  said  mi  ning  premises, "  Karrick  then  took 
possession  of  the  premises,  and  about  15  days  afterwards  sold  and  delivered 
the  same  to  James  W.  Hanna.  without  the  knowledge  or  consent  of  the  plain- 
tiff in  error.  Upon  December  31, 1883,  the  plaintiff  in  error  commenced  this 
action  upon  the  iissumption  that  a  sale  of  the  premises  by  Karrick  made  him 
liable  for  the  payment  of  the  $25,000  named  in  the  contract,  without  re- 
gard to  the  productive  capacity  of  the  mines,  or  to  the  amount  realized  by 
suclr  sale,  and  the  allegations  of  the  complaint  were  accordingly  framed,  and 
in  the  complaint  the  terms  of  the  said  deed  and  contract  were  set  forth.  A 
demurrer  thereto  was  sustained,  whereupon  final  judgment  was  rendered 
against  plaintiff.  Exceptions  were  taken,  and  the  case  comes  herd  on  writ  of 
error. 

Pitkin  &  Richmond  and  C.  E.  Gart,  for  plaintiff  in  error.    J,  if.  Wal-  ' 
dron  and  R  D.  Thompson^  for  defendants  in  error. 

Stallcup,  C,  (after  stating  the  facts  as  dbof>e.)  It  is  apparent,  from  the 
terms  of  the  contract,  that  Karrick  was  vested  with  ownership  in  and  domin- 
ion over  the  interest  conveyed  to  him  by  Alden,  and  that  he  was  accordingly 
to  keep  and  work  or  sell  the  same,  to  tlie  end  to  reimburse  himself  for  the 
debts  by  him  assumed  and  paid,  and  to  realize  such  further  sums  as  he  might 
thereby;  with  the  proviso  that  out  of  such  further  sums  so  realized  the  same 
should  go  to  the  liquidation  of  the  said  $25,000.  In  the  event  of  a  sale,  the 
working  of  the  mines  by  him  would  necessarily  cease,  but  until  a  sale  he  was 
required  to  work  the  mines  to  the  payment  of  said  sum,  at  least  so  long  as 
productive  and  profitable  to  that  end.  The  liability  to  pay  any  part  of  the 
$25,000  was  limited  by  the  express  provisions  of  the  contract  to  the  net  sur- 
plus above  the  debts  assumed,  which  Karrick  might  be  able  to  realize,  either 
by  a  sale  of  this  interest  in  the  mines,  or  by  working  the  same.  In  order, 
therefore,  to  show  a  cause  of  action  for  a  breach  of  this  contract,  it  must  ap- 
pear from  the  complaint  that  such  surplus  was  so  realized,  or  that  it  could 
have  been  so  realized.  Thirty-eight  thousand  dollars  was  the  amount  of  the 
debts  assumed  by  Karrick.  It  will  be  seen  that  he  was  bound  to  pay  this 
amount  in  any  event,  and  that  this  seven-sixteenths  interest  in  the  mines  con- 
veyed to  him  constituted  the  only  means  for  a  return  to  him  of  this  amount. 
A  construction  of  the  contract  to  the  effect  to  deprive  Karrick  of  this  means 
of  paying  himself  without  paying  the  additional  $25,000,  would  leave  him 
helpless  and  the  loser  of  $38,000,  in  case  this  interest  In  the  mines  was  in- 
capable of  yielding  the  net  surplus  of  $25,000.  The  language  of  the  contract 
will  not  permit  of  any  such  unreasonable  construction.  If  this  interest  in 
the  mines  was  incapable  of  yielding  any  part  of  such  surplus,  by  sale  or  work- 
ing the  same,  then  appellant  has  not  been  injured,  and  has  no  cause  of  ac- 
tion. In  the  complaint  there  is  no  allegation  or  claim  that  the  mines  ever 
had  returned  to  Karrick,  by  sale  or  otherwise,  the  amount  assumed  and  paid 
out  by  him,  or  that  the  mines  were  at  all  capable  of  producing  a  net  profit  for 
any  purpose,  either  by  selling  them  or  by  working  them.  There  being  no  al- 
legation of  facts  in  the  complaint  showing  that  the  said  sale  was  fraudulent, 
or  that  it  was  not  reasonable,  or  that  said  interest  was  capable  of  producing 
a  net  yield  greater  than  the  amount  of  the  debts  assumed  and  paid  by  Kar- 
rick, or  that  by  the  said  sale  enough  had  been  realized,  or  could  have  been 
realized,  to  produce  a  surplus  over  and  above  such  debts,  the  complaint  was 
properly  adjudged  insufficient  to  show  a  cause  of  action,  and  the  demurrer 
thereto  was  therefore  properly  sustained.  Toovibs  v.  Mining  Co,,  15  Nev. 
444. 

The  judgment  should  be  affirmed. 
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Dje  France,  C,  concurs.    Rising,  C,  dissents. 

Per  Curiam.    For  the  reasons  assigned  in  the  foregoing  opinion,  the  judg- 
ment of  the  district  court  is  afGirmed. 


(U  Colo.  204) 

Vallette  et  al.  v.  San  Juan  &  N".  Y,  Mining  &  Smelting  Ck). 

{awpreme  C(mrt  of  Colorado.    March  16, 1888.) 

ApPBAii— Who  mat  Appeal— Party  mt  Whosb  Favor  Judgment  is  Rendered. 

A  party  cannot  appeal  from  a  judgment  rendered  in  his  favor;  his  only  mode  of 
review  heing  by  writ  of  error. 

Commissioners'  decision.    Appeal  from  district  court,  San  Juan  county. 

This  was  an  action  for  recovery  of  real  estate,  brought  by  Henry  F.  Val- 
lette, Edmund  B.  Sears,  and  Edward  W.  Beattie  against  the  San  Juan  &  New 
York  Mining  &  Smelting  Company.  The  plaintiffs  appeal  from  a  judgment 
in  their  favor. 

C,  F.  Wilson  and  H.  F,  Vallette,  for  appellants.  Taylor  <&  Ingersoll,  for 
appellee. 

De  France,  C.  The  appellants  were  plaintiffs  in  the  district  court,  and 
on  the  12th  day  of  September,  1884,  recovered  a  judgment  against  the  appellee, 
by  which  they  were  adjudged  to  be  the  owners,  and  entitled  to  tlie  possession, 
of  a  parcel  of  mining  ground,  described  in  such  judgment,  and  were  awarded 
costs  of  suit.  The  appellants  have  endeavored  to  appeal  from  said  judgment 
to  this  court,  ^nd  a  transcript  of  the  proceedings  of  the  court  below  has  been 
filed  with  the  clerk  of  this  court.  A  party  is  not  allowed  an  appeal  to  this 
court  from  a  judgment  rendered  in  his  own  favor.  The  only  mode  of  review 
is  by  writ  of  error.  Hall  v.  Mining  Co,^  6  Colo.  81,  and  cases  there  cited. 
The  case  should  be  stricken  from  the  docket  of  this  court. 

Rising  and  Stallcup,  CC,  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  foregoing  opinion  this 
cause  18  stricken  from  the  docket. 


(U  Colo.   164)  ^  ^ 

Buell  v.  Burlingame. 
(Supreme  Court  of  Colorado.    March  16, 1888.) 

1.  Pleading — ^Answer— Not  Responsive  to  Complaint. 

A  complaint  alleged  that  plaintiff  and  defendant  together  executed  a  certain 
note;  that  subsequently,  for  a  valuable  consideration,  defendant  agreed  to  pay  the 
whole  of  said  note;  that  defendant  failed  to  pay,  and  plaintiff  was  forced  and  com- 
pelled to  pay,  said  note.  The  answer  denied  that  defendant  aspi^eed  to  pay  said  note 
to  plaintiff;  that  plaintiff  was  forced  or  compelled  to  pay  the  same;  or  that  the 
same  was  paid  by  plaintiff  for  the  use  and  at  the  request  of  defendant.  Heid^  that 
such  answer  raised  no  issue. 

2.  Limitation  op  Actions— When  Cause  op  Action  Accrues— Payment. 

Where  plaintiff  and  defendant  together  executed  a  note,  and  afterwards  defendant, 
for  a  valuable  consideration,  agreed  to  pay  the  whole  oi  it,  but  f aUed  so  to  do,  and 
plaintiff  paid  it,  held,  that  the  statute  of  limitations  commenced  to  run  against 
plaintiff  from  the  time  he  paid  the  note,  and  not  from  the  time  the  note  became  due 
and  payable. 
8.  Principal  and  Surety— Payment  by  Surety— Benefit  op  Principai^— Estoppel. 

Defendant,  when  she  made  an  assignment  for  the  benefit  of  creditors,  was  in- 
debted to  plaintiff  on  three  several  notes,  each  draw^ing  interest  at  1  per  cent,  a 
month.  She  was  also  indebted  on  a  note  drawing  2  per  cent,  a  month,  executed  by 
herself  and  plaintiff,  the  whole  of  which  she  luid  agreed  to  pay.  The  share  due 
plaintiff  from  the  assignee  on  his  three  notes  was,  by  plaintiff's  direction,  applied 
.on  the  note  signed  by  himself  and  defendant,  drawing  2  per  cent,  a  month.  Held, 
that  this  application  was  to  defendant's  advantage,  and  she  could  not  object  thereto. 
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4.  JcDGMEXT— Setting  Aside  Defaui-t— Subsequent  Judgment  on  Merits— Effect. 
Judgment  by  default  was  rendered  against  defendant,  which,  afterwards,  on  her 
motion,  was  set  aside,  and  she  answered,  and  judgment  was  rendered  against  her 
on  the  trial.  Held  that,  even  if  the  proceedings  which  resulted  in  the  order  setting 
aside  the  default  were  invalid,  the  judgment  rendered  on  trial  would  not  on  that 
account  be  set  aside. 

Commissioners'  decision.    Error  to  district  court,  Arapahoe  county. 

This  action  was  commencpd  December  17,  1879.  The  defendant  in  error 
was  plaintiff  below,  and  the  complaint  set  out  four  causes  of  action,  the  first 
three  being  upon  promissory  notes  made  by  the  defendant  to  the  plaintiff, 
and  the  fouith  cause  of  action  is  stated  as  follows:  "(1)  That  on  or  about  the 
15th  day  of  December.  1875,  he  paid  for  the  use  of  the  defendant  the  sum  of 
$1,963.50,  the  amount  of  principal  and  interest  of  a  certain  note  dated  7th 
January,  1872,  due  ninety  days  after  date,  to  the  order  of  Nathaniel  Young 
&  Co.,  for  fifteen  hundred  dollars,  with  interest  at  the  rate  of  2  per  cent,  per 
month  until  paid,  and  which  said  note  was  signed  by  Buell  &  Burlingame, 
and  dated  at  Central  City,  Colorado;  (2)  that  on  or  about  the  3d  day  of 
August,  1872,  the  said  defendant  promised  and  agreed  with  this  plaintiff  to 
pay  said  note  and  the  whole  thereof  for  valuable  consideration;  (3)  that  said 
defendant,  Anna  M.  Buell,  and  this  plaintiff  were  makers  of  said  note;  (4) 
that  the  said  defendant,  Anna  M.  Buell,  failed  to  pay  said  note,  or  any  part 
thereof,  except  tlie  sum  of  $600,  by  the  indorsements  as  agreed,  and  this 
plaintiff  was,  on  said  16th  day  of  December,  1875,  forced  and  compelled  to 
pay  it  to  the  said  Nathaniel  Young  &  Co.,  together  with  the  interest  thereon, 
amounting  to  the  said  sum  of  $1,963.50."  Defendant,  answering  the  com- 
plaint, admits  that  she  made  and  delivered  to  the  plaintiff  the  three  promissory 
notes  referred  to  in  the  first  three  causes  of  action,  but  denies. that  each,  or 
either  of  them,  remain  wholly  due  or  unpaid;  alleges  that  on  the  4th  day  of 
August,  1873,  she  made  an  assignment  for  the  benefit  of  her  creditors,  of 
which  plaintiff  was  one,  and  charges,  upon  information  and  belief,  that  Thomas 
H.  Potter,  her  assignee  under  said  assignment,  paid  to  plaintiff  at  least  30 
per  cent,  of  the  amount  of  said  notes,  early  in  the  month  of  February,  1874, 
which  amount  should  be  credited  upon  said  notes.  For  answer  to  the  fourth 
cause  of  action  the  plaintiff  alleged  that  the  several  supposed  causes  of  actiou 
in  said  fourth  cause  mentioned,  did  not,  nor  did  any  of  them,  or  any  part 
thereof,  accrue  to  the  plaintiff  at  any  time  within  six  years  next  before  the 
commencement  of  this  action  ;  denied  that  she  unuertook  or  promised  the 
plaintiff  to  pay  him  all  or  any  or  either  of'said  sums  of  money  in  said  cause 
specified,  or  any  part  thereof;  denied  that  plaintiff,  at  any  time,  paid,  for  her 
use  and  at  her  request,  the  sum  of  ^1,963.50,  or  any  other  sum,  to  Nathaniel 
Young  &  Co.,  or  to  their  order;  denied  that  plaintiff  was  forced  or  compelled  to 
pay  said  Young  &  Co.,  or  to  any  one  else,  said  sum  of  ^1,963. 50,  or  any  part 
thereof;  denied  that  she  agreed  at  any  time  to  pay  plaintiff  the  note  mentioned 
in  said  fourth  cause  of  action,  or  any  part  thereof.  Plaintiff,  replying  to  de- 
fendant's answer,  alleged  that  it  was  not  true,  as  alleged  in  said  answer,  that 
the  fourth  cause  of  action  accrued  more  than  six  years  prior  to  the  commence- 
ment of  the  action.  There  is  no  contest  as  to  the  notes  mentioned  in  the 
first  three  causes  of  action,  except  as  to  the  claim  of  defendants  that  the 
amount  which  the  plaintiff  was  entitled  to  receive  from  the  proceeds  of  the 
assets  assigned  to  Potter  by  defendant,  on  account  of  her  indebtedness  on  said 
notes,  should  be  credited  thereon.  The  evidence  shows  that  plaintiff  and  de- 
fendant, as  partners  under  the  firm  name  of  Buell  &  Burlingame,  made  their 
promissory  note  to  Nathaniel  Young  &  Co.  on  the  7th  day  of  June,  1872, 
payable  90  days  after  date,  with  interest  at  2  per  cent,  per  month  until  paid; 
that  on  or  about  the  3d  day  of  August.  1872,  said  partnership  was  dissolved 
by  the  plaintiff  selling  his  Interest  in  the  partnership  property  to  the  defend- 
ant, and  that  defendant,  in  consideration  of  such  sale,  agreed  with  the  plain- 
tiff to  pay  said  note,  and  a  certain  note  to  Silas  B.  Ilahn  for  ^1,000,  made  and 
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signed  by  the  plaintiff  and  the  defendant  on  the  14th  day  of  March,  1872,  pay- 
able 90  days  after  date ;  and  defendant  also  agreed  to  pay  all  other  indebtedness 
of  said  firm;  that  on  August  4,  1873,  the  defendant  made  a  voluntary  assign- 
ment of  all  her  property  to  Thomas  H.  Potter,  as  trustee,  in  trust  for  the 
benefit  of  all  her  creditors  pro  rata;  that,  at  the  time  this  assignment  whs 
made,  the  note  made  to  Young  &  Go.  for  81*500,  and  the  note  made  to  Silas 
B.  Hahn  for  $1,000,  had  not  been  paid;  that  said  trustee  realized  from  the 
assets  of  the  said  trust-estate  an  amount  sufQcient  to  pay  SO  per  cent,  of  the 
assignor's  indebtedness;  that  the  amount  of  the  proceeds  of  said  assets  that 
plaintiff  was  entitled  to  receive  upon  the  three  notes  he  held  against  the  de- 
fendant was  applied  by  the  assignee,  under  the  direction  of  the  plaintiff,  upon 
the  said  notes  to  Young  &  Co.  and  to  Hahn;  that  the  plaintiff  about  the  15th 
day  of  December,  1875,  and  prior  thereto,  paid  to  the  holder  of  said  note  to 
Young  &  CJo.,  and  in  full  payment  thereof,  the  sum  of  $1,963.50.  The  case 
was  tried  to  the  oourt,  and  the  court  rendered  judgment  therein  on  the  1st. 
day  of  May,  1880,  in  favor  of  the  plaintiff  and  against  the  defendant,  for  the 
sura  of  $5,777.75. 

L.  C.  Hookwell,  for  plaintiff  in  error.  B.  if.  <fe  C.  J.  Hughes,  for  defend- 
ant in  error. 

RisnsfG,  C,  (after  stating  tJie  facts  as  above.)  The  first  seven  assignments 
of  eiTor  relate  to  the  suHiciency  and  relevancy  of  the  evidence  introduced  by 
the  plaintiff,  upon  the  question  of  the  payment  by  him  of  the  note  to  Young 
&  Co.,  and  these  assignments  may  all  be  considered  together,  as  they  are  based 
upon  thexulings  of  the  court  in  admitting  proof  of  such  payment,  and  in  re- 
fusing to  strike  out  such  proof,  on  motion.  It  being  contended  by  the  plain- 
tiff in  error  that  the  testimony  asked  to  be  stricken,  out  is  immaterial,  and  not 
pertinent  to  the  issues  made,  we  will  first  ascertain  what  issues,  relating  to 
the  fourth  cause  of  action,  are  made  by  the  pleadings.  The  material  allega- 
tions of  the  complaint  as  to  this  cause  of  action  are  that  on  or  about  the  3d 
day  of  August,  1872.  the  defendant,  for  a  valuable  consideration,  agreed  with 
the  plaintiff  to  pay  a  certain  note  made  by  the  plaintiff  and  defendant  to  the 
order  of  Nathaniel  Young  &  Co.,  on  June  7, 1872,  for  $1,500,  due  90  days  after 
date,  with  interest  at  2  per  cent,  per  month  until  paid;  that  the  defendant 
failed  to  pay  said  note,  or  any  part  thereof,  except  the  sum  of  $600;  that  on 
or  about  the  15th  day  of  December,  1875,  he  paid,  for  the  use  of  the  defendant, 
to  the  order  of  Nathaniel  Young  &  Co.,  the  sum  of  $1,963.50  on  account  of 
the  principal  and  Interest  due  on  said  note.  An  examination  of  the  answer 
will  show  that  there  is  no  issue  raised  upon  any  material  fact  alleged.  The 
answer  does  not  deny  that  defendant  agreed  to  pay  said  note,  but  denies  that 
she  agreed  to  pay  it  to  the  plaintiff.  This  cannot  be  treated  as  a  denial  of  the 
allegation.  The  answer  does  not  deny  that  defendant  failed  to  pay  said  note, 
but  denies  that  plaintiff  was  forced  or  compelled  to  pay  the  same,  as  alleged 
in  the  complaint.  We  do  not  think  the  allegation  in  the  complaint,  that  plain- 
tiff was  forced  and  compelled  to  pa^'  said  note,  is  a  material  allegation.  The 
complaint  stated  a  cause  of  action  without  this  allegation.  If,  applying  the 
law  to  the  evidence,  it  appears  that  the  plaintiff  was  authorized  to  make  the 
payment  when  he  did,  that  is  all  that  is  necessary  to  enable  him  to  base  his 
cause  of  action  thereon.  He  was  not  required  to  wait  until  he  was  forced  or 
compelled  by  legal  proceedings  to  make  such  payment.  The  answer  does  not 
deny  that  plaintiff,  on  or  about  December  15,  1875,  paid  to  the  order  of  Na- 
thaniel Young  &  Co.  the  sum  of  $1,963.50  for  the  use  of  defendant,  but  denies 
that  such  sum  was  so  paid  for  the  use  and  at  the  request  of  defendant.  This 
amounts  to  an  admission  of  the  payment  as  alleged,  but  denies  that  such  pay- 
ment was  made  at  the  request  of  the  defendant.  The  question  whether  the 
fourth  cause  of  action  is  barred  by  the  statute  of  limitations  may  be  treated 
under  the  eighth  assignment  of  error.    It  is  contended  by  counsel  for  plain- 
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tiff  in  error  that  the  stittute  commenced  to  run  from  the  time  when  the  Young 
&  Co.  note  became  due  and  payable,  and  tliis  contention  is  based  upon  the 
theory  that,  as  the  iigreement  between  plaintiff  and  defendant  as  to  the  time 
when  defendant  was  to  pay  the  note  is  indefinite,  it  should  be  held  that  such 
payment  was  to  be  made  upon  the  maturity  of  the  note.  We  do  not  think 
the  point  made  in  the  argument  has  any  bearing  upon  the  question  in  this 
case.  The  agreement  between  the  plaintiff  and  defendant  created  new  rela- 
tions between  them,  and,  as  between  them,  the  plaintiff  became  the  surety  of 
the  defendant  for  the  payment  of  the  Young  &  Co.  note.  Smith  v.  Shelden, 
35  Mich.  42-48;  Colgrooe  v.  Tollman,  67  N.  Y.  95.  A  cause  of  action,  by  a 
surety  against  a  principal,  does  not  accrue  until  payment  made  by  the  sm-ety. 
Ang.  Lim.  §  181,  and  cases  cited;  Brandt,  Sur.  §  176,  and  cases  cited.  The 
evidence  shows  that  the  action  was  not  barred  by  tlie  statute.  It  is  also  urged 
that  the  judgment  for  $5,777.75  is  for  too  large  an  amount,  in  that  there 
should  have  been  credited  upon  the  notes  mentioned  in  the  first  three  causes 
of  action  the  sum  of  30  per  cent,  of  the  amount  due  thereon,  being  the  sum 
realized  from  the  a;5sets  assigned  to  Potter  by  defendant.  The  evidence  shows 
that  the  sum  which  defendant  in  error  was  entitled  to  receive  from  the  estate 
assigned  to  Potter,  by  the  philntiff  in  error,  on  account  of  said  three  notes, 
was,  under  the  direction  of  defendant  in  error,  applied  on  the  Hahn  and  Young 
&  Co.  notes,  during  the  life  of  said  notes,  so  that  plaintiff  in  error  had  the 
full  benefit  of  the  amount  so  paid  by  her  assignee;  and  not  only  so,  but  iis  to 
the  amount  of  $600  paid  on  the  Young  &  Co.  note  such  payment  stopped  in- 
terest on  that  amount  at  2  per  cent,  per  month,  when,  if  it  had  been  credited 
on  the  notes  held  by  defendant  in  error,  it  would  have  stopped  interest  at  J 
per  cent,  per  mouth.  The  plaintiff  in  error  has  not  sustained  any  damage  by 
reason  of  such  application  of  the  proceeds  of  the  assigned  estate.  There  is  no 
merit  in  the  point  made  by  counsel  for  plaintiff  in  error,  that  two  judgments 
were  rendered  in  this  case  upon  the  same  causes  of  action.  The  record  shows 
but  one  entry  relating  to  the  default  of  the  defendant,  and  that  is  an  entry  of 
judgment  by  default  on  the  13tb  day  of  January,  1880.  On  the  17th  day  of 
January,  1880,  a  stipulation  between  the  parties  was  filed,  providing  thai  the 
court  might  set  aside  the  default  theretofore  entered  in  the  case,  and  on  the 
19th  day  of  January,  1880,  on  motion  of  the  defendant,  and  in  pursuance  of  . 
said  stipulation,  it  was  ordered  by  the  court  "that  the  default  heretofore  en- 
tered herein  against  the  said  defendant  be,  and  the  same  hereby  is,  vacated  and 
set  aside,  and  leave  is  granted  the  said  defendant  to  answer  the  complaint 
herein  forthwith. "  The  defendant  answered,  and  went  to  trial,  and  judgment 
was  rendered  against  her  upon  such  trial.  We  have  no  doubt  but  that  the 
judgment  by  default  was  set  aside  by  the  proceedings  had,  but,  if  It  were  not 
so,  we  should  not  reverse  this  judgment,  or  interfere  with  it  in  any  way,  on 
account  of  such  prior  judgment,  but  leave  the  party  to  such  relief  as  the  facts 
would  entitle  her  to  in  a  direct  proceeding  to  avoid  either  of  said  judgments. 
To  permit  the  plaintiff  in  error  to  raise  any  question  based  upon  the  action  of 
the  court  in  setting  aside  the  default  entered,  would,  under  the  circumstances 
of  this  case,  be  wholly  unwarranted. 
The  judgment  should  be  affirmed. 

De  France  and  Stallcup,  CC,  concur. 

Per  Curiam.    Porthe  reasons  assigned  in  the  foregoing  opinion  the  judg* 
meut  of  the  district  court  is  affirmed. 
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MoROENSON  V.  Middlesex  Mining  &  Milling  Co. 
{Supreme  Court  of  Colorado^    March  16, 1888.) 

1.  MiSTBS  AND  Mining — Junior  and  Senior  Locations — Cross- Vbins. 

Under  Rev.  St.  U.  S.  §§  2322,  3836,  defining  the  rights  of  junior  and  senior  loca- 
tors of  cross-veins,  where  a  junior  mining  location  crosses  a  senior  location,  and  the 
veins  therein  are  cross-veins,  the  junior  locator  is  entitled  to  all  the  ore  found  in  his 
vein  within  the  side  lines  of  the  senior  location,  except  at  the  space  of  intersection 
of  the  two  veins;  and  the  junior  locator  has  a  right  of  way  for  the  purpose  of  exca- 
vating and  taking  away  the  mineral  contained  in  the  cross-vein.  Following  Bran- 
agan  v.  Dulaneyy  8  Pac.  Rep.  669;  Lee  v.  Stahl,  11  Pao.  Rep.  77. 

2,  Same— EviDENCB  of  Extent  op  Cross- Veins. 

In  an  action  to  recover  the  value  of  certain  ore,  the  defendant  pleaded  in  defense 
that  he  had  taken  the  ore  from  his  own  vein,  the  Silver  Bell,  which  crossed  the 
vein  of  the  plaintiff  known  as  the  Butler  vein,  and  the  court  refused  to  allow  proof 
that  the  Silver  BeU  vein  entirely  crosses  the  Butler  vein.  Held,  that  the  fact  that 
there  were  two  such  veins  as  the  Silver  Bell  and  the  Butler  was  necessarily  in- 
volved in  the  proof  of  the  fact  alleged  in  the  answer,  and  such  proof  was  improperly 
refused. 
?   Exceptions,  Bill  op— Signing  and  Sealing — Sufpicienct  op  Seal. 

Undeir  Sess.  Laws  Colo.  1879,  p.  170,  providing  that  a  sciroll  affixed  to  any  writing 
l>y  way  of  seal  constitutes  a  private  seal  having  same  effect  and  ohligation,  to  all 
intents,  as  if  said  instrument  were  sealed,  a  bill  of  exceptions  signed  by  a  judge 
with  the  letters  "l.  s.,  "  included  in  brackets,  ijlaced  immediately  after  his  name,  is 
sealed  in  compliance  with  the  law  requiring  bills  of  exceptions  to  be  sealed. 

Commissioners'  decision.    Appeal  from  district  court,  San  Miguel  county. 

This  was  an  action  brought  by  the  Middlesex  Mining  &  Milling  Company, 
appellee,  against  Frank  Morgenson,  appellant,  to  recover  the  value  of  cer- 
tain ore. 

Montague  &  Fitchf  L,  F,  Hollingswortht  and  5.  Slessinger^  for  appellant. 
Taylor  (&  IngersoU,  for  appellee. 

RisiKO,  C.  This  action  was  brough.t  by  the  appellee  against  the  appellant 
to  recover  the  value  of  certain  ore  which  It  alleged  had  been  taken  from  the 
Butler  lode  mining  claim  by  defendant,  and  that  said  claim  was  owned  by, 
and  was  in  the  possession  of,  the  plaintiff  at  the  time  said  ore  was  so  taken. 
The  defendant  placed  his  defense  upon  the  alleged  ownership  of  the  Silver 
Bell  lode  mining  claim  by  blm,  and  that  the  Silver  Bell  lode  or  vein  crosses 
the  Butler  lode  or  vein,  and  that  the  ore  alleged  to  have  been  taken  out  by 
him  was  taken  out  of  the  Silver  Bell  lode  or  vein,  and  that  no  part  thereof 
was  taken  from  the  Butler  lode  or  vein,  or  from  any  of  its  dips,  spurs,  or 
angles,  or  from  any  vein  parallel  to  said  Butler  vein.  The  Butler  claim  was 
located  prior  to  the  location  of  the  Silver  Bell  claim.  The  foregoing  state- 
ment of  the  pleadings  is  suflScient  for  a  proper  understanding  of  the  questions 
raised  by  the  errors  assigned.  The  defendant  was  examined  as  a  witness  in 
his  own  behalf,  and,  as  such  witness,  was  asked  the  following  question:  "I 
will  ask  you  whether  this  Silver  Bell  vein  crosses  the  Butler, — whether  it  is  a 
cross-vein  crossing  the  Butler  lode?  This  question  was  objected  to  by  coun- 
sel for  plaintiff,  and  the  objection  sustained  by  the  court.  And  thereupon 
defendant,  by  liis  counsel,  then  offered  to  prove,  by  said  witness,  "that  the 
Silver  Bell  vein,  of  the  Silver  Bell  lode,  entirely  crosses  the  Butler  claim  and 
the  Butler  vein,  and  extends,  and  can  be  readily  traced,  across  said  Butler 
claim  and  vein,  and  at  a  distance  far  beyond  that,  continuously  from  the  west 
end  of  the  Silver  BdU  lode  to  a  distance  far  beyond  the  Butler  claim."  This 
offer  was  denied  by  the  court,  and  to  this  ruling  the  defendant  excepted* 

It  IS  contended  by  appellee,  in  support  of  the  ruling  of  the  court,  that  the 
offer  was  not  full  enough  in  that  it  assumed  the  existence  of  a  Butler  lode  or 
vein,  and  that  the  proof  offered  did  not  go  to  show  the  existence  of  two  sepa- 
l-ate and  distinct  veins  known  as  the  "Silver  BeU"  vein  and  the  "Butler" 
vein.  We  do  not  think  this  objection  well  taken.  The  offer  was  to  prove  a 
fact  alleged  in  the  answer,  and  the  proof  of  such  fact  necessarily  embraced 
v.l7p.no.6— 33 
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the  showing  of  two  separate  yeins.  But,  if  this  were  not  so,  can  appellee 
consistently  say  that  the  location  certificates  of  the  location  of  the  Butler  lode, 
introduced  in  evidence,  are  not  sufficient  proof  of  the  existence  of  such  lode 
upon  which  to  base  the  offer  made? 

But  it  is  evident,  from  the  pleadings  and  the  argument  of  counsel,  that  the 
main  objection  to  the  introduction  of  this  proof  was  based  upon  its  irrele- 
vancy and  immateriality,  under  the  construction  of  sections  2322  and  2336  of 
the  Be  vised  Statutes  of  the  United  States  wliich  counsel  for  appellee  claim 
should  be  given  to  said  sections.  It  is  also  evident  that  the  exclusion  of  this 
proof,  and  the  refusal  of  the  court  to  give  an  instruction  asked  by  the  de- 
fendant to  the  effect  that  the  ore  in  a  located  vein  which  crosses  another  vein» 
upon  which  another  and  prior  location  has  been  made,  belongs  to  the  owner 
of  the  cross-vein,  was  based  upon  a  construction  of  said  sections  which  would 
exclude  the  owner  of  such  junior  location  from  any  rights  of  ownership  in 
the  ore  found  in  such  cross-vein  within  the  surface  boundaries  of  the  senior 
location.  '  Since  the  trial  of  this  case  in  the  court  t>elow,  this  court  has  passed 
upon  the  main  question  presented  by  this  appeal,  holding,  that  when  a  junior 
mining  location  crosses  a  senior  location,  and  the  veins  therein  are  cross- 
veins,  the  junior  locator  is  entitled  to  all  the  ore  found  on  his  vein  within  the 
side  lines  of  the  senior  location,  except  at  the  space  of  intersection  of  the  two 
veins.  In  such  a  case  a  junior  locator  has  a  right  of  way  for  the  purpose  of 
excavating  and  taking  away  the  mineral  contained  in  the  cross-vein* 
Branagany.  Dulaney,  8  Colo.  408,  8  Pac.  Rep.  669;  Lee  v.  Stahl,  9  Colo. 
208-210,  11  Pac.  Rep.  77.  Under  this  construction  of  sections  2322  and 
2336,  the  court  erred  in  its  ruling  refusing  to  permit  the  defendiint  to  prove 
that  the  Silver  Bell  vein  of  the  Silver  Bell  claim  crossed  the  Butler  claim  and 
the  Butler  vein,  and  extended  to  a  distance  far  beyond  the  Butler  claim. 
The  evidence  was  competent  and  material  for  the  purpose  of  showing  that  the 
Silver  Bell  vein,  from  which  defendant  extracted  the  ore  in  controversy,  was 
a  cross- vein  extending  entirely  across  the  Butler  claim.  The  instruction 
asked  by  defendant,  and  refused  by  the  court,  does  not  slate  tlie  law  fully,  in 
that  it  fails  to  except,  from  the  ownership  by  the  owner  of  the  cross- vein  of 
the  ore  found  therein,  the  ore  found  in  the  space  of  intei-section  of  the  two 
veins.  This  point  was  not  raised  upon  the  argument  by  counsel  for  appellee, 
but  the  question  was  discussed  upon  the  broad  proposition  that  the  senior  lo- 
cator is  entitled  to  all  the  ore  in  such  cross-veins. 

It  is  contended  by  counsel  for  appellee  tlmt  the  bill  of  exceptions  is  not 
sealed,  and  that  for  this  reason  such  bill  cannot  be  considered  by  this  court* 
The  bill  is  signed  by  the  district  judge,  and  the  letters  ''l.  s.,"  inclosed  in 
brackets,  are  placed  immediately  after  the  name  of  the  judge.  The  law  requir- 
ing a  bill  of  exceptions  to  be  sealed  does  not  contemplate  the  adoption,  by  the 
judge  signing  such  bill,  of  a  seal  other  than  or  different  from  the  private  seal 
of  such  judge,  and  a  bill  of  exceptions  sealed  by  the  judge  with  his  private 
seal  is  sealed  in  compliance  with  the  law.  Under  the  provisions  of  an  act  of 
the  legislature,  approved  January  25,  1879,  which  we  have  been  unable  to 
find  in  the  General  Statutes,  but  which  has  not  been  repealed,  a  scroll  affixed 
to  any  writing,  by  way  of  seal,  will  constitute  a  private  seal,  having  the  same 
effect  and  obligation,  to  all  intents,  as  if  said  instrument  were  sealed.  Seas. 
Laws  1879,  p.  170;  Widner  v.  Walsh,  3  Colo.  418. 

The  objection  to  the  bill  of  exceptions  is  not  well  taken.  The  judgment 
should  be  reversed  and  a  new  trial  ordered. 

De  France  and  Stallcup,  CC,  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  foregoing  opinion  the  judg* 
ment  of  the  district  court  is  reversed,  and  the  cause  remanded  for  a  new 
trial. 
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Brown  v,  Landon. 
(Supreme  Court  of  Colorado.    March  16, 1888.) 

1.  ApPBAIr-BSTIBW— ObJSGTIONS  NOT  RaIBBP  BbLOW. 

Where  no  exception  is  taken  to  the  judgment  of  a  county  court,  the  appellate 
court  cannot  review  such  judgment  upon  the  evidence. 

2.  Save— Faom  Interior  Courts— Admissibilitt  o»  Etcdbngb. 

Where  an  action  is  commenced  in  a  justice^s  court,  and  taken  by  appeal  to  the 
county  court,  it  is  not  eiTor  in  the  county  court  to  refuse  to  exclude  certain  evi- 
dence on  the  ground  that  such  evidence  had  not  been  Introdaoed  in  the  justice's 
court. 

Ck>niinis9ioner8'  decision.    Appeal  from  Chaffee  county  court. 
Action  by  Lizzie  Landon  against  Jessie  Brown  and  another.    Judgment 
for  plaintiff,  and  defendants  appeal. 
/-  <^.  Fainter^  for  appellant. 

Rising,  0.  This  case  was  com  menced  in  justice's  court,  taken  to  the  county 
court  by  appeal,  and  there  tried  to  the  court  without  a  jury,  and  judgment 
rendered  for  the  plaintiff,  from  which  judgment  defendants  appealed  to  this 
court.  No  exception  to  the  judgment  was  taken  or  reserved  by  appellants, 
and  therefore  this  court  cannot  review  the  judgment  upon  the  evidence. 
Breen  v.  Richardson^  6  Colo.  605:  Law  v.  Brinker,  Id.  555.  Under  the  as- 
signment of  errors  in  this  case,  we  can  oniy.  consider  such  errors  as  are  as- 
signed upon  the  rulings  of  the  court  made  during  the  trial,  and  to  which  rul- 
ings exceptions  were  reserved.  Ttiere  is  but  one  exception  shown  by  the  rec- 
ord, and  that  is  to  the  ruling  of  the  r.ourt  in  overruling  the  defendants'  ob- 
jection to  the  admission  in  evidence  of  a  bill  of  sale  of  the  property  in  contro- 
versy made  by  Nellie  Brooker  to  the  plaintiff.  The  defendants  based  their 
objection  upon  two  grounds:  (1)  That  said  bill  of  sale  was  not  introduced  in 
evidence  in  the  justice's  court,  nor  filed  in  said  court;  and  (2)  that  it  had  been 
agreed  by  the  parties  that  the  case  should  be  tried  upon  the  agreed  statement 
of  facts  reduced  to  writing,  and  read  in  the  case.  We  do  not  think  the  ob* 
jection  is  well  founded.  An  examination  of  the  agreed  statement  of  facts 
fails  to  show  an  agreement  to  submit  the  case  upon  such  statement  of  facts, 
and  no  such  intention  can  be  gathered  from  the  language  used.  The  judg- 
ment should  be  affirmed. 

.  Be  Feanob  and  Stallcup,  OC,  concur. 

Per  Cubiam.  For  the  reasons  assigned  in  the  foregoing  opinion  the  Judg- 
ment of  the  county  court  is  aflirmed. 


(U  Colo.  205) 

FoLSOH  V,  Cragen  et  al. 
{Supreme  Court  of  Colorado.    March  16,  1888.) 

1.  Mines  and  Mining—Lien  for  Work— Ownebship, 

Where  plaintiffs  performed  work  on  a  mine  after  defendant*8  deed  thereto,  which 
she  claimed  was  in  reality  a  mortgage,  was  recorded,  under  a  contract  with  her  hus- 
band and  another,  who  were  not  Her  agents,  and  the  only  evidence  tending  to  con- 
nect her  with  the  work  was  that  in  a  conversation  with  plaintiffs  she  said  her  hus- 
band wanted  the  mine  worked,  and  he  would  see  that  they  were  paid,  plaintiffs 
were  not  entitled  to  a  lien  as  against. her,  under  Gen.  St.  Colo.  188S,  %%  2181,  2137, 
giving  mechanics  and  miners  a  Uen  for  work  done  on  real  estate  nnder  a  contract 
with  the  owner  of  the  premises. 

8.  Same— Prior  Mortoaos. 

And  defendant's  deed,  if  in  fact  a  mortgage,  being  recorded  before  the  plaintiffs* 
contract  was  made,  or  work  commenced  thereunder,  would,  under  Gen.  St.  Colo. 
1888,  %  2149,  take  precedence  of  the  mechanic's  lien. 

Commissioners'  decision.    Appeal  from  Clear  Creek  county  court. 
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Action  by  Peter  Cragen  and  Albert  Bigelow  against  Emiigene  Folsom,  De 
Witt  C.  Folsom,  and  Jacob  M.  Miller,  to  enforce  a  lien  upon  a  mine  for  work 
and  labor  done  thereon.  Judgment  for  plaintiffs.  Defendant  Eraugene  Fol- 
som appeals. 

C  C,  Post  and  A*  2>.  Bullis,  for  appellant.  Morrison  dt^illino,  for  ap- 
pellees. 

De  France,  0.  The  appellees,  claiming  a  lien  upon  a  mine  bv  virtue  of 
the  law  allowing  liens  to  mechanics  and  others,  and  their  compliance  there- 
with, for  work  and  labor  done  and  performed  by  them  upon  such  mine,  under 
an  alleged  contract  with  the  owners  thereof,  brought  this  action  to  enforce 
the  said  lien.  The  appellant,  Emugene  Folsom,  her  husband,*De  Witt  C.  Fol- 
som, and  one  Jacob  M.  Miller  were  made  defendants  to  the  action.  The  con- 
tract to  do  such  work  and  labor  is  alleged  to  have  been  made  by  appellees  with 
the  appellant  and  the  said  Miller,  and  was  made  about  the  1st  of  July,  1884. 
The  mine  in  which  the  work  was  done  had  been  conveyed  by  the  said  De 
Witt  C.  Folsom  to  the  appellant,  by  a  deed  absolute  in  form,  which  was  re- 
corded in  October,  1883.  De  Witt  C.  Folsom  and  Miller  made  no  defense, 
but  the  appellant  answered,  denying  the  contract,  and  alleging  that  the  said 
deed  of  conveyance  from  her  husband  to  her  was  a  mortgage,  given  to  secure 
the  payment  of  a  loan  of  S2,000,  and  interest,  made  by  her  to  her  husband, 
and  that  the  appellees  had  knowledge  thereof  at  the  time  of  making  said  con- 
tract. By  their  replication,  the  appellees  denied  such  knowledge.  The  trial 
was  to  the  court,  and  a  decree  was  render^,  authorizing  the  sale  of  said  mine 
to  satisfy  the  claim  of  appellees,  which  was  found  and  declared  to  be  a  lien 
upon  said  mine  prior  to  the  mortgage  lien  held  by  appellant.  The  evidence 
failed  to  show  that  the  appellant  was  a  party  to  the  contract,  or  that  she  had 
authorized  the  work  to  be  done.  As  appears  from  the  testimony,  the  defend- 
ants Miller  and  D.  C.  Folsom  were  in  possession  of  the  mine,  and  made  the 
contract  on  their  own  behalf  with  appellees.  By  the  decree  rendered,Mt  is 
evident  that  the  court  regarded  Miller  as  the  only  defendant  liable  under  the 
contract;  for  it  says  that  he  owes  the  indebtedness,  and  provides  for  a  per- 
sonal judgment  against  him  for  any  balance  unsatisfied  by  a  sale  of  the  mine. 
After  the  work  was  partly  done,  the  appellees  had  a  conversation  with  the  ap- 
pellant at  her  residence,  her  husband  being  absent  at  Pueblo,  and  they  each 
testify  that  the  conversation  related  to  the  mine  and  the  contract,  and  that 
she  said  her  husband  wanted  the  work  to  continue,  and  that  she  wanted  it 
continued.  The  appellee  Bigelow  says:  "Mrs.  Folsom  then  asked  us  if  we 
were  going  back  to  work.  I  told  her  we  would  if  everything  was  all  right. 
She  said  her  husband  would  see  that  we  were  paid  for  our  work,  and  that 
they  had  put  too  much  money  into  the  mine  to  lose  it."  This  is  the  only  evi- 
dence which  tends  to  connect  her  with  the  subject-matter  of  the  contract  or 
work.  The  contract  was  to  run  an  adit  50  feet  at  a  price  of  $6  per  foot. 
When  they  had  run  10  feet,  they  went  to  Miller,  saying  they  could  not  make 
wages  at  that  price;  and  Miller  thereupon  agreed  to  pay  them  at  the  rate  of 
$7  per  foot  for  the  remaining  40  feet.  The  appellees  say  that  on  this  occa- 
sion Miller  told  them  that  appellant  desired  to  see  them ;  and  that  they  then 
called  to  see  her,  and  had  the  conversation  testified  to.  In  her  testimony  she 
denies  having  told  Miller  that  she  wanted  to  see  appellees;  says  that  she  was 
not  in  possession  of  the  mine;  that  her  husband  was  not  her  agent;  that  she 
did  not  know  the  terras  of  the  contract,  or  the  price  to  be  paid;  that  she  had 
no  recollection  of  the  appellees  telling  her  what  the  terms  and  price  were,  and 
that  she  did  not  think  they  did  so;  that  she  said  to  them  that  her  husband  was 
in  Pueblo,  and  thjit  she  was  satisfied  he  wanted  the  mine  worked,  and,  if  at 
home,  would  so  request  plaintiffs;  and  that  she  had  no  recollection  of  ask- 
ing the  plaintiffs  to  go  back  to  work  upon  the  mine,  and  did  not  think  that 
she  had  done  so.     Cragen  testified,  in  rebuttal,  that  appellant  asked  them 


Digitized  by 


Google 


Colo.]  ARMSTRONG  V.  ABBOTT.  517 

what  price  they  were  to  receive  for  the  work,  and  that  he  replied,  seven  dol- 
lars per  foot.  Appellant^s  husband  testified  that  she  was  never  at  the  mine; 
and  that  he  told  the  appellees,  when  the  contract  was  made,  that  he  was  the 
owner  of  the  mine.  The  appellees  admitted  in  their  testimony  that  appellant 
was  not  present  at  the  making  of  the  contract,  nor  at  the  mine  during  the 
progress  of  the  work;  and  that  they  had,  just  prior  to  the  making  of  said  con- 
tract, completed  the  work  under  another  contract  on  said  mine,  for  which 
Mr.  Folsom,  the  husband,  had  paid  them.  And  Cragen  says  in  his  testimony : 
"I  al  waj'S  believed,  up  to  the  time  we  filed  a  lien  upon  the  mine,  that  De  Witt 
C.  Folsom  and  J.  M.  Miller  were  the  owners  of  the  mine."  The  appellees 
did  not  file  tlieir  statement  claiming  a  lien  until  after  the  work  was  completed 
under  said  contract. 

This  is  all  the  evidence  which  has  any  material  bearing  upon  the  question 
to  be  decided  here.  The  only  question  for  our  decision  is  whether  the  court, 
after  finding  that  the  appellant  was  not  a  party  to  the  contract,  and  was  not 
personally  liable  thereon,  erred  in  subjecting  her  rights  and  interest  in  the 
said  mine  to  a  sale  to  satisfy  the  claim  of  the  appellees.  That  it  did  err  in 
this,  admits  of  no  doubt.  The  deed  from  her  husband  to  the  appellant  was 
upon  record  long  before  the  contract  was  made  which  forms  the  •basis  of  the 
lien  claimed  by  the  appellees.  They  then  had  constructive  notice,  at  least, 
that  the  appellant  was  the  absolute  owner  of  .the  mine.  Mr.  Folsom,  the 
husband,  informed  them,  when  the  contract  was  made,  that  he  himself 
was  the  owner  of  the  mine.  The  appellees  were  then  bound,  if  they  sought 
to  aiTect  the  interest  of  appellant,  to  inquire  as  to  what  her  rights  were. 
They  failed  to  do  so,  but  acted  upon  the  belief,  even  after  the  conversation 
with  appellant,  that  her  husband  and  Miller  were  the  owners  of  the  mine. 
There  was  nothing  said  in  that  conversation  as  to  the  ownership  of  the 
mine,  and,  as  testified  to  by  Bigelow,  the  appellant  said  to  appellees  that 
her  husband  would  see  that  they  were  paid  for  such  work;  thus  showing 
that  she  did  not  intend  to  obligate  or  render  herself  liable  to  ])ay  for  the 
same,  or  to  subject  her  interest  in  the  mine  to  its  payment.  Jt  cannot  be 
said  that  appellant  concealed  from  appellees  the  fact  that  she  had  an  in- 
terest  in  the  mine.  She  had  informed  the  public  of  her  rights  by  placing 
her  deed  upon  record,  and  was  under  no  obligation  to  inform  the  appellees,  or 
any  one  else,  that  her  rights  were  other  than  those  purported  by  such  deed; 
at  least,  without  inquiry  being  made  of  her  concerning  the  same.  The  testi- 
mony oif  the  appellees  that  they  had  no  knowledge  of  the  appellant ^s  rights 
cannot  avail  them.  They  were  bound  by  the  record  notice.  Unless  the" ap- 
pellant was  a  party  to  the  contract,  or  adopted  the  same,  and  thus  made  it  her 
own  contract,  her  rights  cannot  be  affected  thereby.  The  i)rincipal  Contract 
must  be  with  the  owner.  Sections  2131,  2137,  Gen.  St.  1883;  Mellor  v.  Val- 
entine, 3  Colo.  255;  Phil.  Mech.  Liens,  §  225.  The  appellant's  deed,  even  if 
a  mortgage,  was  recorded  before  the  contract  was  made,  or  the  work  commenced 
thereunder,  and  would  take  precedence  of  the  mechanic's  lien.  Section  2149, 
Gen.  St.  1883;  Tj^tch  v.  Norton,  10  Colo.  — ,  15  Pac.  Rep.  680. 

A  new  trial  should  have  been  granted,  and  the  judgment  must  be  reversed. 

BisiNG  and  Stallctjp,  CC,  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  foregoing  opinion  the  judg- 
ment of  the  county  court  is  reversed,  and  the  cause  remanded  for  a  new  trial. 


ai  Colo.   220) 

Armstrong  ©.  Abbott. 

(Supreme  Court  of  CoU/rado,    April  8, 188S.) 

Corporations— Know LBDOE  op  Oppicers— Notice  to  Corporation. 

a  director  of  a  land  company  who  was  also  probate  judge,  at  the  snrantor's  re- 
quest drew  a  deed,  in  the  presence  of  the  president  and  executive  board  of  said  corn- 
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pany,  conveying  to  a  third  person  cortain  lots,  and  took  the  acknowledgment  of  the 
same.  Afterwards,  and  beiore  such  deed  was  recorded,  the  company  purchased  the 
same  lots  from  the  same  grantor.  Held,  that  the  company  had  no  such  knowledge 
of  the  identity  of  the  lots  purchased  by  it  with  those  formerly  conveyed  as  would 
charge  it  with  notice  of  sucn  former  conveyance. 

Commissioners'  decision.    Appeal  from  Larimer  county  court. 

Ejectment  by  John  0.  Abbott  against  Andrew  Armstrong.  Judgment  for 
plaintiff^  and  defendant  appeals.  The  appellee  was  plaintiff  below,  and  his 
action  was  one  in  the  nature  of  ejectment,  to  recover  lot  1,  block  112,  in  tlie 
town  of  Fort  Collins.  From  the  evidence  it  appears  that  one  Davis  was  owner 
of  the  lot  on  May  14,  1878;  that  upon  that  day  he  conveyed  the  lot,  by  deed,  to 
the  trustees  of  the  Presbyterian  Church,  upon  condition  that  tliey  erect  a  stone 
church  thereon  within  one  year,  and,  upon  failure  so  to  do,  the  title  to  revert. 
This  deed  was  not  recorded  until  May  13,  1877.  On  September  13,  1879,  the 
church  trustees  not  having  built  the  churcl),  or  otherwise  improved  the  lot, 
conveyed  it  by  quit-claim  deed  to  the  appellant  Armstrong,  who  partially  in- 
closed the  lot  soon  after,  and  was  so  in  possession  when  this  action  was  com- 
menced, September  6,  1882,  On  July  12,  1873,  about  two  months  after  the 
conveyance  to  the  church  trustees,  Davis  conveyed  the  same  lot  to  the  Lari- 
mer County  Land  Improvement  Company,  a  corporation,  which  deed  was  duly 
recorded  July  22, 1873.  The  company  afterwards  conveyed  the  lot  to  Haynes, 
and  Haynes  to  the  appellee,  Abbott.  The  conveyance  from  Davis  to  the  church 
trustees  was  not  of  record  when  the  company  purchased  the  lot.  The  appel- 
lant claims  that  tlie  facts  were  such  as  to  charge  the  company  with  notice  of 
the  prior  conveyance,  at  the  time  it  made  such  purchase,  and  that  the  court's 
finding  to  the  contrary  was  error.  The  facts  shown  upon  this  point  are  as 
follows:  A.  F.  Howes,  who  was  a  director  and  member  of  the  executive  com- 
mittee of  the  company,  also  probate  judge,  drew  the  deed  which  Davis  made 
conveying  this  lot,  and  another  adjoining,  to  the  church  trustees.  And  con- 
cerning the  same  he  testified  as  follows:  '*!  had  no  interest  in  the  transact 
tion ;  when  I  certified  the  acknowledgment  to  this  deed,  I  was  acting  as  scrive- 
ner and  acknowledging  ofiicer  only, — don't  know  that  I  charged  my  mind 
with  it."  R.  A.  Cameron  and  J.  £.  Remington,  also  directors  and  members 
of  the  executive  committee  of  the  company,  were  present  at  the  time  this  deed 
was  made,  and,  on  the  same  day,  the  company  conveyed  to  the  church  trus- 
tees the  two  adjoining  lots.  The  evidence  does  not  disclose  who  acted  for  the 
company  in  the  purchase  of  the  lot  July  12,  except  that  R.  A.  Cameron,  in  his 
testimony,  stated  that  he  was  president  of  the  land  company,  and  that  he  had 
charge  of  the  buying  and  selling  of  real  estate,  and  that  he  got  a  large  number 
of  lots  from  Davis  for  the  company. 

T,  M.  Robinson,  for  appellant.    E,  A,  Ballard,  for  appellee. 

Stallcup,  C.  It  is  conceded,  in  the  argument,  that,  under  our  statute,  the 
improvement  company  acquired  title  to  the  lot  by  the  conveyance  of  July  12, 
1873,  as  against  the  conveyance  to  the  church  trustees  of  May  14,  1873,  pro- 
vided the  purchase  by,  and  the  conveyance  to,  the  company,  were  without 
notice  to  the  company  of  the  prior  conveyance.  The  improvement  company, 
a  corporation  carrying  on  the  business  of  buying  and  selling  real  estate,  nec- 
essarily transacted  its  business  through  its  agents.  In  the  transaction  of 
May  14,  1873,  certain  of  its  officers  doubtless  had  knowledge  of  the  fact  that 
Davis  oonveyed  two  lots  to  the  church  trustees,  and  knew  their  location  with 
reference  to  the  two  lots  which  were  conveyed  to  the  church  trusteees  by  the 
improvement  company  on  the  same  day;  but  while  actively  engaged  in  buying 
and  selling  lots,  and  while  making  purchases  of  lots  from  said  Davis,  two 
months  ai  ter  the  occurrence  of  the  conveyances  to  the  church  trustees,  this  lot 
No.  1  was  purchased  from  Davis,  the  record  showing  title  in  him.  The  ques- 
tion arises,  was  the  mind  of  any  one  of  the  said  directors  or  officers  of  the  im* 
prov^ement  company  then  charged  with  what  had  occurred  two  months  pre- 
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vious,  so  as  to  affect  the  company  with  notice  of  the  previous  conveyance,  to 
the  church  trustees,  of  this  one  lot?  As  there  was  nothing  in  the  transac- 
tion of  May  14th  to  require  or  cause  the  officers  of  the  company  to  fix  and  carry 
the  description  and  identity  of  this  lot  in  their  minds,  it  is  not  reasonable  to 
presume  that  they  did  so,  nor  to  declare  that  they  should  have  done  so.  So 
there  was  nothing  in  the  negotiations  and  purchases  of  lots  two  months  there- 
after to  require  the  company's  agents,  in  making  said  purchases,  to  look  any 
further  than  to  the  records  as  to  the  title  of  Davis  thereto.  For  notwithstand- 
ing a  person  may  have  knowledge,  incidentally,  of  a  conveyance  of  town  lots, 
and  even  know  their  locality,  yet  it  would  be  quite  unreasonable  to  require 
that  the  number,  description,  and  identity  of  such  lots  should  be  retaiined  in- 
delibly in  the  memory  of  such  person,  especially  when  they  are  lots  in  a  newly 
laid-out  town,  uninclosed,  unimproved,  and  of  no  great  value.  There  was 
nothing  in  the  transaction  of  May  14th  of  the  character  requiring  the  olBcers 
of  the  company  to  take  note  or  memory  thereof,  as,  in  the  conveyance  of  the 
lots  by  Davis  to  the  church  trustees,  the  company  wiis  in  no  way  party  thereto, 
nor  affected  thereby,  neither  was  any  one  acting  in  the  same  for,  nor  on  behalf 
of,  the  company.  Nothing  is  shown  of  the  lot  purchase  by  the  company  from 
Davis,  of  July  12th,  of  a  character  calculated  to  bring  home  to,  or  charge 
upon,  the  company,  or  its  agents,  notice  of  the  fact  that  this  lot  had  been 
previously  conveyed  by  Davis.  So  the  case  seems  fairly  within  the  rule  that 
the  principal  is  not  bound  by  the  unofficial  knowledge  communicated  to  the 
agent,  unless  such  knowledge  is  present  to  the  agent's  mind  at  the  time  of 
effecting  the  purchase.  This  rule,  as  stated  in  the  case  of  The  Distilled  Spirits, 
11  Wall.  356,  is  certainly  founded  upon  c6rrect  principles,  and  decisive  of  the 
question  here  presented*  It  follows  that  there  is  no  reason  for  disturbing  the 
findings  of  the  court  below,  as  the  same  were  according  to  the  evidence  in  the 
case  and  the  law  upon  the  subject.    The  judgment  should  be  alfirmed. 

P£R  CuBiAH.    For  the  reasons  assigned  in  the  foregoing  opinion  of  Com- 
missioner Stalloup  the  judgment  of  the  county  court  is  affirmed. 


ai  Colo.   170) 

Wisdom  et  al,  t>.  People. 
{Suvreme  Court  qf  CoUyrado,    March  Id,  1888.) 

1.  Criminal  Law— Alibi— Evidbnob—Sufficibnot. 

An  Instruotion  that,  **to  render  proof  of  an  altM  satisfaotory,  the  evidence  must 
cover  the  whole  time  of  the  transaction  in  question,  so  as  to  render  it  impossible 
that  the  defendant  setting  up  such  defense  could  have  committed  the  act,  "is  liable 
to  mislead  the  jury,  and  is  ground  for  new  triaL^ 

S.  Same. 

Defendant  and  two  others  testified  that  on  the  evening  that  the  crime  for  which 
he  was  indicted  was  committed  defendant  was  at  a  pawn-oifice,  for  the  purpose  of 
borrowing  money.  The  pawnbroker,  after  testifying  that  defendant  was  at  his  of- 
fice on  the  evening  In  question,  was  asked  whether  defendant  borrowed  any  money 
from  him.  An  objection  by  the  prosecution  to  this  question  was  sustained.  jHeld 
no  error,  the  fact  of  whether  or  not  he  borrowed  money  having  no  relevancy  to  the 
alUbi  attempted  to  be  proved  by  defendant. 

tK.  Samb-^Evidbkob  ot  Accomplicb— Dbclakations. 

On  the  trial  of  an  indictment.for  burelary  an  accomplice,  as  a  witness  for  the  pros- 
ecution, after  testifying  that  he  told  M.  where  the  jewelry  was  that  was  taken,  was 
asked  if  he  went  with  M.  to  show  him  where  the  jewelry  was.  Held  not  objection- 
able on  the  ground  ^^that  the  declarations  of  one  of  several  persona  engaged  in  a 
common  unlawful  purpose  are  not  admissible  against  the  others  if  made  after  the 
completion  of  the  unlawful  purpose. " 

1  As  to  the  evidence  necessary  to  support  an  alibi,  see  State  v.  Rivers,  (Iowa,)  27  N.  W. 
Rep.  781,  and  note;  People  v.  Lee  Sare  Bo,  (Cal.>  14  Pac.  Rep.  810;  People  v.  Lee  Gam, 
(Cal.)  11  Pac  Rep.  184;  State  v.  Johnson,  (Iowa,)  84  N.  W.  Kep.  177;  Burger  v-  State, 
(Ala.)  3  South.  Rep.  319;  State  v.  Maher,  (Iowa,)  87  N.  W.  Rep.  2 
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L  Same— Competency  of  Accomplice— Instructions. 

An  instniction  that  ^^  an  accomplice  is  a  competent  witness,  ana  If  the  juxy.  weigh- 
ing the  probabilities  of  his  evidence,  think  him  worthy  of  belief,  a  conviction,  sup- 
ported by  such  testimony  alone,  is  legal, "  is  correct,  the  jury  being  further  instructed 
that  "evidence  from  an  accomplice  should  be  received  with  great  caution. "  * 

5.  Same— Testimony  of  Accomplice— Errob  without  Prejudice. 

On  cross-examination  of  an  accomplice  he  stated  that  the  first  time  he  accused 
defendants  of  being  implicated  in  the  crime  charged  was  after  he  was  arrested,  and 
in  jail,  and  this  statement  was  made  to.  his  attorney.  Defendants  then  attempted 
to  show  that  the  accusation  was  induced  by  his  attorney  tellinfi^  the  accomplice  that 
the  district  attorney  would  let  him  go  if  he  would  implicate  and  convict  defendants, 
but  the  evidence  was  excluded  on  objection  of  the  prosecution.  Heldy  that  if  error 
was  committed  it  was  cured  by  the  subsequent  objection  of  defendants  to  the  in- 
troduction of  proof  of  the  same  matter. 

Commissioners'  decision.    Error  to  criminal  court  of  Lake  county. 

Indictment  for  burglary  against  three  defendants,  Robert  Wisdom,  Charles 
Patten,  and  Walter  Beal.  Wisdom  and  Patten  were  convicted,  and  they  bring 
error. 

I^.  Rollins  and  Taylor,  Ashton  &  Taylor,  for  plaintiffs  in  error.  ^  ^'»>in 
Marsh,  Atty.  Gen.,  for  defendant  in  error. 

BisiNO,  C.  Plaintiffs  in  error  and  one  Walter  Beixl  were  jointly  indicted 
for  burglary.  A  severance  was  had  as  to  Walter  Beal  and  the  plaintiffs  in 
error  were  tried  together  and  convicted.  Twelve  errors  are  assigned.  The 
first  and  second  relate  to  proceedings  had  before  the  commencement  of  the 
trial  and  are  not  relied  on  in  the  argument.  The  other  errors  will  be  consid- 
ered in  the  order  which  counsel  have  argued  them.  On  the  trial  Walter  Beal 
was  made  a  witness  for  the  prosecution,  and  he  testified  that  he  tolfl  Joe 
Measures  where  the  jewelry  was  that  was  taken.  Thereupon  he  was  asked  if 
he  went  with  Measures  to  show  him  where  the  jewelry  wjis.  This  question 
was  objected  to,  and  the  court  permitted  the  witness  to  answer,  and  upon  this 
ruling  the  third  assignment  is  biised.  Joseph  Measures  was  a  witness  for  the 
prosecution,  and,  after  testifying  that  Beal  had  acknowledged  that  he  knew 
where  the  jewelry  was,  was  asked  what  he  did  with  Beal  after  such  acknowl- 
edgment. This  question  was  objected  to,  and  the  court  permitted  the  witness 
to  answer,  and  upon  this  ruling  the  sixth  assignment  is  based.  These  assign- 
ments are  argued  together,  and  the  objection  .to  the  questions  asked  is  "that 
the  declarations,  confessions,  or  admissions  of  one  of  two  or  more  persons  who 
are  shown  to  have  been  engaged  in  a  common  uulawful  purpose  are  not  ad- 
missible in  evidence  against  the  others,  if  made  after  the  completion  of  the 
unlawful  purpose."  Neither  of  the  questions  asked  called  for  an  answer 
which  could  possibly  come  within  the  rule  contended  for  by  counsel,  and  the 
answers  actually  given  were  unobjectionable.  Upon  the  cross-examination  of 
Beal  he  stated  that  the  first  time  he  accused  plaintiffs  in  error  of  being  im- 
plicated in  the  robbery  was  after  he  was  arrested  and  placed  in  jail,  and  that 
he  made  this  first  statement  to  Mr.  Hall,  who  was  his  attorney.  He  was  then 
asked  what  Mr.  Hall  said  to  him  that  caused  him  to  implicate  plaintiffs  in  er- 
ror. This  question  was  objected  to  on  the  ground  that  the  statement  was  a 
privileged  communication,  and  the  objection  was  sustained  by  the  court,  and 
upon  this  ruling  the  fourth  assignment  is  based.  The  fifth  assignment  is  as 
follows:  "The  court  erred  in  refusing  to  permit  defendants  below  to  show 
that  Mr.  Hall  had  stated  to  the  witness  Beal  that  he  had  made  arrangements 
with  the  district  attorney  to  let  the  witness  go  if  he  would  implicate  and  convict 

^  Concerning  the  necessity  of  corroborating  the  testimony  of  an  accomplice,  in  order 
to  sustain  a  conviction,  and  the  extent  of  such  corroboration,  see  People  v.  Elliott,  (N. 
y.)  12  N.  E.  Rep.  602,  and  note;  People  v.  Kunz,  (Cal.)  U  Pac.  Rep.  836;  Patterson  v. 
Com.,  (Ky.)  5  S.  W.  Rep.  387;  People  v.  Clough,  (Cal.)  15  Pac.  Rep.  5;  State  v.  Dana, 
(Vt.)  10  Atl.  Rep.  727;  Dodson  v.  State,  (Tex.)  6  S.  W.  Rep.  548.  As  to  who  la  an  ac- 
complice within  the  rule,  see  Smith  v.  State,  (Tex.)  5  S.  W.  Rep.  219,  and  note. 
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defendants  below.  ^  This  evidence  was  objected  to  on  same  ground  as  tlie 
objection  to  the  last*  question.  The  fourth  and  fifth  assignments  were  con- 
sidered together  by  counsel  in  their  argument. 

We  do  not  think  the  objection  urged  against  the  admission  of  the  testimony 
is  well  taken;  but  the  proof,  if  relevant  at  all,  was  relevant  for  the  purpose 
of  showing  what  inducements  were  at  any  time  held  out  to  the  witness  to  get 
him  to  implicate  others  in  the  burglary  with  which  he  was  connected,  and  if 
the  exclusion  of  such  proof  at  that  time  was  error,  the  defendants  by  their 
subsequent  action  in  objecting  to  the  introduction  of  proof  of  the  same  mat- 
ter are  estopped  from  now  urging  such  error.  Upon  the  redirect  examination 
of  Beal,  he  was  asked  whether  Hall  held  out  any  inducements  to  him  to  im- 
plicate the  defendants.  To  this  question  the  defendants  objected,  and  the  ob- 
jection was  sustained.  The  witness  was  then  asked  to  state  all  that  Hall  said 
to  him,  and  this  question  was  objected  to,  and  the  objection  sustained.  The 
objection  made  to  these  questions  by  the  defendants  was  that  the  matter  was 
the  same  that  the  court  had  before  ruled  out.  The  defendant  Robert  Wisdom 
testified,  in  his  own  behalf,  that  on  the  evening  of  the  5th  day  of  May  he  went, 
in  company  with  John  and  Tom  Hobinson,  to  the  pawn-office  of  Ben  Davis 
for  the  purpose  of  borrowing  money  to  get  out  of  town;  and  John  and  Tom 
liobinson  each  testified  that  they  went  with  Wisdom  to  the  loan-office  of  Ben 
Davis  on  the  evening  of  May  5th,  and  that  Wisdom  borrowed  money  there. 
Ben  Davis  testified  that  Wisdom,  with  two  colored  boys,  was  in  his  establish- 
ment on  the  evening  of  May  5th,  in  the  neighborhood  of  6  o'clock,  and  he 
was  then  asked  whether  Wisdom  borrowed  any  money  f roin  him .  This  ques- 
tion was  objected  to  by  the  district  attorney,  and  the  objection  sustained,  and 
upon  tiiis  ruling  the  seventh  assignment  is  based.  Counsel  for  plaintiffs  in 
error  base  their  argument,  in  support  of  this  assignment,  upon  the  ground 
that  tlie  testimony  offered  was  corroborative  of  facts  testified  to  by  defendant 
Wisdom  and  the  Johnsons;  but,  if  such  facts  were  material  and  in-elevant, 
then  it  was  not  error  to  exclude  further  testimony  of  the  same  kind.  The  only 
material  fact  in  the  testimony  of  the  Johnsons  and  the  testimony  of  Davis 
related  to  the  alibi  attempted  to  be  proved,  and  we  fail  to  see  how  the  excluded 
testimony  of  Davis  had  any  bearing  upon  that  question.  The  court  gave  the 
following  instruction  to  the  jury :  "An  accomplice  is  a  competent  witness,  and 
if  the  jury,  weighing  the  probabilities  of  his  evidence,  think  him  worthy  of 
belief,  a  conviction  supported  by  such  testimony  alone  is  legal."  The  ninth 
assignment  is  based  upon  the  giving  of  this  instruction.  Thd  defendants  re- 
quested the  court  to  instruct  the  jury  as  follows:  "The  testimony  of  an  ac- 
complice in  a  crime  is  not  sufficient  on  which  to  find  a  verdict  of  guilty,  un- 
less such  testimony  is  corroborated  in  a  material  respect  by  the  testimony  of 
witnesses  not  connected  with  the  alleged  offense. "  And  defendants  requested 
the  court  to  further  instruct  the  juryas  follows:  "A  conviction  Ciinnot  be 
had  upon  the  uncorroborated  testimony  of  an  accomplice."  The  eleventh  as- 
signment is  based  upon  the  refusal  of  the  court  to  give  said  instructions. 
Counsel  have  argued  the  ninth  and  eleventh  assignments  together.  There  is 
no  rule  of  law  requiring  the  trial  judge  to  instruct  the  jury  to  acquit  the  ac- 
cused in  case  his  guilt  is  estabhshed  only  by  the  unsupported  testimony  of  an 
accomplice.  Solanderv.  People,  2  Colo.  48-67;  Ingalls  v.  State,  48  Wis.  647; 
People  V.  Haynes,  55  Barb.  450;  Allen  v.  State,  10  Ohio  St.  289;  Earll  v. 
People,  73  111.  329.  ^n  Earll  v.  People  an  instruction  was  given  identical 
in  substance  with  the  instruction  in  this  case  upon  which  the  ninth  assign- 
ment is  based,  and  the  instruction  was  sustained.  Jn  State  v.  Stebbins, 
29  Conn.  463,  473,  it  is  held,  that  a  conviction  may  be  had  on  the  uncorrobo- 
rated testimony  of  an  accomplice,  but  tliat  it  is  the  duty  of  the  court  to  cau- 
tion the  jury  as  to  the  weight  to  be  given  to  such  testimony.  This  is  as 
far  as  the  later  cases  go,  and  in  the  case  at  bar  the  court  instructed  the  jury 
that  *' evidence  from  an  accomplice  should  be  received  with  great  caution," 
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and,  in  giving  this  instruction,  the  court  performed  its  whole  duty  in  regard 
to  that  matter.  The  court  instructed  the  jury  upon  the  law  relating  to  an 
alibi  as  follows:  "The  jury  are  further  instructed  that  in  this  case  what  is 
known  in  law  as  an  'alibi ' — ^that  is,  that  the  defendants  were  at  another  place 
at  the  time  the  crime  charged  in  the  indictment  was  committed — is  in  part  re- 
lied on  by  the  defendants.  To  render  the  proof  of  an  alibi  satisfactory,  the 
evidence  must  cover  the  whole  time  of  the  transaction  in  question,  so  as  to 
render  it  impossible  that  the  defendants  setting  up  such  defense  could  have 
committed  the  act."  Th(i  court  committed  no  error  in  charging  the  jury  that 
**to  render  the  proof  of  an  alibi  satisfactory,  the  evidence  must  cover  the 
whole  time  of  tlie  transaction  in  question,"  and  whether  the  qualifying  lan- 
guage following  this  part  of  the  instruction  states  a  correct  legal  proposition 
or  not,  depends  upon  its  application  to  that  part  of  the  instruction  last  quoted. 
It  seems  to  us  that  the  words  "so  as  to  render  it  impossible  that  the  defend- 
ants setting  up  such  defense  could  have  committed  the  act,"  relate  exclu- 
sively to  the  completeness  with  which  the  whole  time  must  be  covered  by  the 
evidence;  and  if  they  do,  tiien  they  state  a  correct  legal  prooosition.  Brice^ 
land  V.  Co7n.,  74  Pa.  St.  463, 469;  Ware  v.  State,  67  Ga.  349;  'Laudis  v.  State, 
70  Ga.  651;  Miller  v.  People,  39  III.  457,  464.  But  if  the  language  so  used 
relates  to  the  sufllciency  of  the  proof  of  the  alibi,  then  the  instruction  is  er- 
roneous in  that  it  requires  a  greater  degree  of  proof  than  might  be  sufficient 
to  create  a  reasonable  doubt  of  the  guilt  of  tlie  accused,  for  while  such  testi- 
mony might  not  be  sufficient  to  show  that  it  was  impossible  for  the  defend- 
ants to  have  been  present  at  the  commission  of  the  burglary,  it  still  might  have 
been  sufficient  to  have  raised  a  doubt  in  the  minds  of  the  jury  as  to  whether 
they  were  present  or  not,  and  such  doubt  might  have  created  a  reasonable 
doubt  as  to  their  guilt.  Defendants  should  not  be  deprived  of  the  benefit  of 
such  doubt.  Kent  v.  People,  8  Colo.  584,  9  Pac.  Hep.  852;  Chappely,  State, 
7  Cold.  92,  94;  Walters  v.  State,  39  Ohio  St.  215.  217;  State  v.  Hardin,  46 
Iowa,  623,628;  Pollard  v.  State,  53  Miss.  410,421;  State  y.Waterraan,  1  Nev. 
543;  Siuart  v.  People,  42  Mich.  255,  260,  3  N.  W.  Rep.  863;  West  v.  State, 
48  Ind.  483,  487;  Adams  v.  State,  42  Ind.  373.  While  we  think  the  quali- 
fying language  relates  to  the  alibi,  and  not  to  the  amount  of  proof  necessary 
to  establish  the  defense,  and  that  it  is  improbable  that  defendants  have  been 
injured  by  the  instruction  through  a  misconception  of  its  meaning  by  the  jury, 
still  we  cannot  say  that  they  could  not  have  been  so  injured,  and  for  this  reason 
we  think  a  new  trial  should  be  had.  Sullivan  v.  People,  31  Mich.  1-4.  As 
the  twelfth  assignment  of  error  raises  no  questions  that  will  be  likely  to  arise 
upon  a  retrial  of  the  case,  we  do  not  deem  it  necessary  to  pass  upon  the  rul- 
ings therein  assigned  for  error. 
The  judgment  should  be  reversed. 

Db  France  and  Stallcup,  CC,  concur. 

Peb  Curiam.    For  the  reasons  assigned  in  the  foregoing  opinion,  the  jodg- 
ment  of  the  criminal  court  is  reversed,  and  cause  remanded  for  a  new  trial. 


(11  Colo.  888) 

People  v.  City  and  County  of  San  Francisco.    (No.  11,456.) 
{Sujyreme  Court  of  CaUfomia.    March  28^1888.) 
1.  Public  LAin)8—MBXiCAN  Grants— Confirmation  and  Sttrvet— Eppbot  of  Patbnt. 
Where  the  survey  of  a  Mexican  grant  has  been  confirmed  by  the  general  land- 
office,  a  patent  issued  in  pursuance  thereto,  setting  out  such  survey,  cannot  be  col- 
laterally impeached  on  the  ground  that  the  survey  does  not  conform  to  the  bound- 
aries fixed  In  the  decree  of  the  United  States  circuit  court  confirming  the  grant 
Patebson,  J.,  dissenting. 
9.  Samb— Who  arb  Thibd  pASTiBfr— Act  Cong.  March  8, 1851. 

A  party  claiming  title  to  certain  California  lands  in  opposition  to  a  govemmeat 
survey  and  patent,  such  alleged  title  having  been  acquired  since  1850,  the  time 
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when  the  rights  of  the  government  attached  thereto,  is  not  a  third  i>eF8on,  within 
the  meaning  of  act  Gonr.  March  8, 1851,  providing  that  a  patent  shall  be  concln- 
sive  between  tbe  United  States  and  clain|antB  only,  and  shall  not  affect  the  in- 
terests of  third  persons. 

In  bank.  Appeal  from  superior  court,  city  and  county  of  San  Francisco; 
John  F.  Finn,  Judge. 

Suit  by  the  people  of  the  state  of  California  against  the  cityand  county  of 
San  Francisco,  to  quiet  the  title  to  certain  lands  claimed  by  plaintiff.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 

E.  MaraTutll,  Atty.  (Jen.,  (Phillip  G.  Oalpin,  of  counsel,)  for  appellant. 
John  Lord  Love^  City  and  Co.  Atty.,  and  Oarbee,  Thornton  cfe  Bishop,  for 
respondent. 

McKiNSTRY,  J.  The  appeal  is  from  a  judgment  in  favor  of  the  defendant, 
based  upon  an  order  sustaining  a  demurrer  to  the  complaint.  The  prayer  of 
the  plaintiff  is  that  the  title  of  the  plaintiff  to  the  premises  in  question  be  for- 
ever quieted  against  adverse  claims  of  the  defendant,  etc.,  and  for  other  and 
further  relief.  The  complaint  avers  that  the  land  in  controversy  is  "swamp 
and  overflowed,"  and  also  that  it  is  "tide  land,"  lying  below  the  line  of  ordi- 
nary high  tides.  It  cannot  be  both  "swamp  and  overflowed"  land,  included 
in  those  ceded  by  the  United  States  to  the  state  by  the  act  of  congress  extend- 
ing the  "Arkansas  Act,"  and  tide  land,  so  called;  but  as  the  title  relied  upon 
by  plaintiffs  in  argument  is  the  title  in  the  state,  by  virtue  of  her  sovereignty, 
to  all  lands  within  her  borders  lying  below  the  line  of  ordinary  high  tides,  we 
shall  disregard  the  averment  with  respect  to  the  land  being  swamp  and  over- 
flowed. This  we  are  justified  in  doing,  because  every  consideration  in  favor 
of  the  right  of  the  state  to  the  hind  as  swamp  and  overflowed  applies  with  re- 
doubled force  in  favor  of  the  state's  claim  to  the  land  as  tide  lands. 

It  is  alleged  in  the  complaint  that  the  defendant,  as  the  successor  in  in- 
terest of  the  pueblo  of  San  Francisco,  "a  Mexican  citizen,  claiming  to  have 
existed  before  said  conquest,"  (July  7,  1846,)  filed  its  petition  before  the 
board  of  land  commissioners  appointed  under  the  act  of  March  3,  1851,  "to 
ascertain  and  settle  private  land  claims  in  the  state  of  California,"  to  procure 
a  determination  by  them  "of  its  rights  to  four  leagues  of  land  situated  upon 
the  peninsula  where  now  stands  the  city  of  San  Francisco;"  that  said  tri- 
bunal, after  due  proof  taken,  duly  nifide  its  decree  in  regard  to  the  matters 
set  foiih  in  said  petition;  that  said  cause  was  subsequently  appealed  to  the 
(listrlct  court  of  the  United  States  for  the  Northern  district  of  California;  that 
said  cause  was  again  transferred  under  a  special  act  of  congress,  passed  on  the 
1st  day  of  July,  A.  D.  1864,  and  entitled  "An  act  to  expedite  the  settlement 
of  titles  to  lands  in  the  state  of  California, "  to  the  circuit  court  of  the  United 
States  for  the  circuit  of  California;  that  said  ciiuse  in  said  court  was  entitled 
*^The  City  of  San  Francisco  vs.  The  United  States;**  that  such  proceedings 
were  thereafter  had  and  taken  in  said  cause  that  a  decree  final  was  ultimately 
rendered'  by  said  court,  whereby,  as  between  the  government  of  the  United 
States  and  the  city  of  San  Francisco,  it  was  adjudicated  and  determined  "that 
the  claims  of  the  petitioners,  the  city  of  San  Francisco,  to  the  land  herein- 
after described,  is  valid,  and  that  the  same  be  comflrmecl.  The  land  of  which 
confirmation  is  made  is  a  tract  situated  within  the  county  of  San  Francisco, 
and  embracing  so  much  of  the  extreme  upper  portion  of  the  peninsula  above 
ordinary  high- water  mark  (as  the  same  existed  at  the  date  of  the  conquest  of 
the  country,  namely,  the  7th  of  July,  1846)  on  which  the  city  of  San  Fran- 
cisco is  situated  as  will  contain  an  area  of  foursquare  leagues, — said  tract  be- 
ing bounded  on  the  north  and  east  by  the  bay  of  San  Francisco,  on  the  west 
by  the  Pacific  ocean,  and  on  the  south  by  a  due  east  and  west  line  drawn  so 
as  to  include  the  area  aforesaid;  subject  to  the  following  deductions,  namely: 
Such  parcels  of  land  as  have  been  heretofore  reserved  or  dedicated  to  public 
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uses  by  the  United  States;  and  also  such  parcels  of  land  as  have  been,  by 
grants  from  lawful  authority,  vested  in  private  proprietorship,  and  have  been 
finally  confirmed  to  parties  claiming  under  said  grants  by  the  tribunals  of  the 
United  States,  or  shall  hereafter  be  finally  confirmed  to  parties  claiming  there- 
under by  said  tribunals,  in  proceedings  now  pending  therein  for  that  pur- 
pose; all  of  which  said  excepted  parcels  of  land  are  included  within  the  area 
of  four  square  leagues  above  mentioned,  but  are  excluded  from  the  confirma- 
tion to  the  city.  This  confirmation  is  in  trust  for  the  benefit  of  the  lot- 
holders  under  grants  from  the  pueblo,  town,  or  city  of  San  Francisco,  or 
other  competent  authority,  and,  as  to  any  residue,  in  trust  for  the  use  and 
benefit  of  the  inhabitants  of  the  city.'*  And  the  complaint  further  alleges 
that  the  premises  therein  described,  the  title  whereto  the  plaintiff  asks  to 
have  quieted,  "are  without  the  boundaries  of  said  pueblo,  as  given  in  said  de- 
cree. The  same  were  at  the  date  of  said  conquest  below  high- water  mark." 
The  complaint  further  alleges  that,  "for  the  purpose  of  carrying  said  decree 
into  execution,"  a  survey  was  made  and  approved  by  the  surveyor  general  of 
the  United  States  for  the  district  of  California  in  the  year  1867-68.  of  which 
notice  was  given  as  provided  in  the  act  of  congress  of  July  1,  1864,  and  the 
same  was  duly  advertised;  that  objections  were  made  to  the  survey,  and  the 
commissioner  of  the  general  land-office  approved  the  survey,  but  allowed  an 
appeal  to  the  secretary  of  the  interior;  that  the  secretary  disapproved  the  sur- 
vey, and  ordered  a  new. survey  to  be  made;  that  a  new^  survey  and  plat  was 
made  by  the  surveyor  general  for  California,  and  transmitted  to  the  com- 
missioner of  the  general  land-office,  the  same  being  certified  by  said  surveyor 
general  as  having  been  m<'ide  in  strict  accordance  with  the  instructions  of  the 
commissioner,  the  said  instructions  having  been  given  under  direction  of  the 
secretary  of  the  interior.  And  the  complaint  further  avers:  "Thereafter  a 
patent  in  due  form  of  law,  based  upon  the  said  last-mentioned  plat  and  sur- 
vey, was  issued  under  the  great  seal  of  the  United  States,  and  signed  by  the 
president  thereof,  which  purported,  by  virtue  of  the  authority  of  said  decree, 
and  in  pursuance  thereof,  to  grant  and  convey  to  the  city  of  San  Francisco 
the  tract  of  land  embraced  and  described  in  said  last-mentioned  plat  and  sur- 
vey, and  embracing  four  square  leagues,  and  including  said  premises  within 
the  exterior  boundaries  thereof."  It  is  also  again  directly  alleged  that  the 
premises  here  in  controversy  are  included  in  the  plat  and  survey  so  as  afore- 
said made  under  the  direction  and  supervision  of  the  department  of  the  in- 
terior; that  the  defendant  claims  some  interest  under  the  patent  and  other- 
wise in  the  premises  adverse  to  plaintiff;  and  that  the  patent  is  a  cloud  on 
plaintiff's  title.  Then  follows  a  description  by  metes  and  bounds  of  the  tract 
of  land  (containing  150  acres  more  or  less)  of  which  the  plaintiffs  claim  to  be 
the  owners. 

It  is  contended  on  the  part  of  appellants  that  as  the  surveyor  general  had 
no  power  to  include  in  a  survey  any  land,  the  claim  to  which  was  not  con- 
. firmed  by  the  decree  of  the  circuit  court,  so  neither  the  commissioner  of  the 
land-office  nor  the  secretary  of  the  interior  had  any  power  to  direct  or  ap- 
prove such  a  survey;  that  the  powers  of  these  officers  are  defined  and  limited 
by  law,  and,  as  the  law  gave  them  no  power  to  include  in  the  survey  or  pat- 
ent land  the  claim  to  which  was  not  confirmed  to  San  Francisco,  the  patent 
must  read  as  relinquishing  only  the  right  of  the  United  States  in  the  land  in- 
cluded in  the  description  in  the  decree.  Furthermore,  that  the  United  States 
had  no  interest  to  relinquish  in  lands  below  ordinary  high-water  mark,  inas- 
much as  the  title  to  such  lands  attached  to  the  state  of  California. 

There  was  never  any  demarkation  of  the  boundaries  of  the  pueblo  lands  by 
the  authorities  of  Mexico.  The  right  or  title  of  the  defendant  in  the  pueblo 
lands  was  therefore  incomplete  when  California  was  ceded  to  the  United 
States;  but  it  is  unimportant  whether  the  right  to  the  pueblo  lands,  such  as 
it  was»  was  complete  or  incomplete,  perfect  or  imperfect.    If  a  claimant  un- 
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der  a  Mexican  grant,  which  gives  a  perfect  title,  has  presented  his  claim  to 
the  land  commissionei'S  appointed  nndertheactof  congress  of  1851,  and  it  has 
been  confirmed  and  surveyed,  and  patent  issued,  but  by  the  survey  a  portion 
of  the  land  included  in  tlie  judicial  measurement  of  the  Mexican  authorities 
was  excluded,  the  claimant  is  estopped  from  asserting  title  to  land  not  in- 
cluded in  the  survey  made  by  the  United  States,  (Casndy  v.  Cair,  48  Cal. 
339;)  not  only  the  claimant,  but  all  other  persons,  except  such  as  may  have 
derived  a  title  from  the  Mexican  government  before  the  grant  or  cession 
upon  which  the  claimant  secured  a  confirmation.  In  Moore  v.  Wilkinson,  13 
Cal.  487,  it  was  said:  "The  title  to  the  grantees  to  the  land  contained  within 
the  map  (deseno)  may  be  admitted  to  have  been  perfect,  and  yet  no  conclusion 
follows  against  the  claim  of  the  plaintiffs.  If  they  have  accepted  the  land  de- 
scribed in  their  patent  as  satisfying  their  claim,  no  other  persons  can  object 
that  a  portion  of  the  land  thus  taken  is  without  the  boundaries  of  the  grant, 
unless  their  prior  rights  are  interfered  with."  Whatever  may  be  rights  of 
the  respective  parlies  to  this  action,  their  rights  are  not  affected  by  the  circum- 
stance that  the  riglit  of  the  pueblo  to  lands  was  or  was  not  perfect  or  com- 
plete. In  Moore  v.  Wilkinson  a  portion  of  the  lands  surveyed,  and  patented 
by  the  United  States,  was  without  the  limits  of  the  tract  to  which,  it  was 
claimed,  the  predecessors  of  the  plaintiff  had  received  a  perfect  title  from 
Mexico. 

We  are  to  inquire  what  were  the  powera  of  the  surveyor  general  and  land 
department  under  the  acts  of  congress  relating  to  claims  to  land  derived  from 
Mexico,  or  existing  under  the  laws  of  that  state.  We  need  not  consider  the 
act  of  June  14,  1860,  as  none  of  the  proceedings  for  the  confirmation  of  the 
pueblo  title  were  taken,  so  far  as  appears,  under  that  act.  The  fourth  sec- 
tion of  the  act  of  July  1,  1864,  provides  that  in  certain  circumstances  the  dis- 
trict court  may  order  a  case  appealed  from  the  commissioners  to  be  transferred 
to  the  circuit  court.  The  pueblo  claim  was  so  transferred.  But,  with  refer- 
ence to  such  cases,  the  powers  of  the  circuit  court  and  of  the  surveyor  general 
and  officers  of  the  land  department  were  the  same  as  were,  in  other  cases,  the 
powers  and  duties  of  the  district  court  and  surveyor  and  other  officers  of  the 
land  department.  By  the  treaty  of  Guadalupe  Hidalgo,  the  United  States  had 
stipulated  that  property  rights  acquired  under  the  former  sovereign  should  be 
respected.  The  act  of  congress  of  March  3,  1851,  "to  ascertain  and  settle  the 
private  land  claims  in  the  state  of  California, "  made  provision  for  the  ap- 
pointment of  commissioners,  to  whom  should  be  presented  all  claims  to  land 
derived  from  the  Spanish  or  Mexican  government.  It  further  provided  that 
when  a  case  should  be  ready  for  hearing,  etc.,  tlie  commissioners  should  pro- 
ceed promptly  to  examine  tlie  same,  "and  to  decide  upon  the  validity  of  said 
claim."  The  act  allowed  an  appeal  to  the  district  court,  and  thence  to  the 
supreme  court  of  the  United  States;  each  court  in  turn  to  decide  upon  the 
validity  of  the  claim.  Section  13  of  the  act  provided:  "For  all  claims  finally 
confirmed  by  said  commissioners,  or  by  said  district  or  supreme  court,  a  pat- 
ent shall  issue  to  the  claimant  upon  his  presenting  to  the  general  land-office 
an  authentic  certificate  of  such  confirmation,  and  a  plat  or  survey  of  said 
lands,  duly  certified  and  approved  by  the  surveyor  general  of  California,  whose 
duty  it  shall  be  to  cause  all  privateland  claims  which  will  be  finally  confirmed 
to  be  accurately  surveyed,  and  furnish  plats  of  the  same,"  etc.  The  first 
section  of  the  act  of  1861  provules  that  "whenever  the  surveyor  general  shall, 
in  compliance  with  the  thirteenth  section  of  *  An  act  to  ascertain  and  settle 
the  private  land  claims  in  the  state  of  California,'  approved  March  3,  1851, 
have  caused  any  private  land  claim  to  be  surveyed,  and  a  plat  to  be  made 
thereof,"  he  shall  give  notice  of  the  same  by  a  certain  publication,  and,  if  no 
objections  are  made  to  such  survey  within  the  time  named  in  the  publication, 
be  shall  approve  the  same,  and  transmit  a  copy  of  the  survey  to  the  commis- 
sioner of  the  general  land-office  at  Washington  for  his  examination  and  ap- 
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proval;  but,  if  objections  are  made.,  he  shall  transmit  such  objections,  to- 
getlier  with  affidavits  or  proofs,  that,  if  the  commissioner  disapprove  of  the 
survey,  then,  when  a  new  survey  is  made  in  accordance  with  the  directions 
of  the  commissioner,  and  the  commissioner  shall  approve  of  the  same,  he  shall 
cause  a  patent  to  issue,  etc.  By  the  acts  of  1851  and  1864,  the  commission- 
ers or  the  district  or  circuit  or  supreme  court,  as  the  case  may  be,  have  power 
to  determine  whether  a  claim  is  valid,  and  such  as  should  be  confirmed.  The 
power  of  locating  the  confirmed  claim  is  conferred  upon  the  surveyor  general, 
his  survey  being  subject  to  revision  by  the  executive  officers  authorized  to 
supervise  and  direct  the  surveyor's  action.  There  is  no  provision  for  a  return 
of  the  survey  or  plat  to  the  commissionera,  or  into  court;  but  when  a  survey 
becomes  final,  and  a  patent  issued,  the  limits  of  the  claim  as  confirmed  are 
definitely  and  conclusively  determined  by  reference  to  the  patent,  and  the  sur- 
vey therein  recited.  "The  government  had  provided  a  board  for  the  deter- 
mination of  the  vahdity  of  claims  to  land  helii  under  Mexican  grants,  and  a 
system  for  the  survey  and  location  of  the  lands,  upon  the  recognition  and  con- 
firmation of  such  claim.  The  survey  and  location  are  to  follow  the  decree  of 
confirmation.  The  approval  of  the  survey  by  the  proper  officers  is  the  de- 
termination— the  judgment — of  the  appropriate  department  of  the  govern- 
ment that  the  survey  does  conform  to  such  decree.  That  determination  or 
judgment  is  not  then  a  subject  of  review  by  the  judiciary.  ♦  ♦  ♦  The 
patent,  which  is  the  final  document  issued  by  the  government,  is  conclusive 
evidence  of  the  validity  of  the  original  grant,  and  of  its  recognition  and  con- 
firmation, and  of  the  survey,  and  its  conformity  with  the  confirmation,  and 
of  the  relinquishment  to  the  patentee  of  all  interests  of  the  United  States  in 
the  land."  Field,  C.  J.,  in  Moore  v.  WWdnsonf  supra.  And  in  Chipleyy. 
Farris,  45  Cal.  539,  our  predecessors,  speaking  by  Mr.  Justice  Rhodes,  said: 
"It  is  contended  Dy  the  plaintiffs  that  the  survey,  which  is  incorporated  into 
the  patent,  dues  not  accord  with  the  decree  of  confirmation,  and  that  they  are 
entitled  to  rely  upon  the  decree— which  is  also  incorporated  into  the  patent — 
for  title  to  lands  within  the  decree,  but  not  within  the  survey.  *  *  * 
The  patent  purports  to  convey  the  lands  described  within  the  survey;  and 
its  scope  cannot  be  extended,  nor,  on  the  other  hand,  can  it  be  limited,  by 
showing  that  the  decree  comprised  a  greater  or  less  area  than  the  survey." 
But  section  15  of  the  act  of  1851  declares  that  the  decree  of  the  commission- 
ers, or  of  the  district  or  supreme  court,  or  any  patent  to  be  issued  under  the 
act,  shall  be  conclusive  between  the  United  States  and  claimants  only,  "and 
shall  not  affect  the  interests  of  third  persons;"  and  it  is  insisted  that  plain- 
tiffs are  third  persons,  within  the  meaning  of  the  clause  quoted. 

If  the  Mexican  government  had  power  to  grant  lands  below  the  line  of  the 
ordinary  tides,  the  state  of  California,  upon  its  admission  into  the  Union,  be-» 
came  the  owner  of  such  tide  lands  only  as  had  not  been  previously  disposed 
of  by  Mexico.  No  authority  has  been  cited  in  support  of  the  statement  that, 
by  the  law  of  Mexico,  tide  lands  could  not  be  included  within  pueblo  lands; 
and,  as  the  proper  department  of  our  government  has  determined  that  a  sur- 
vey which  included  such  lands  conformed  to  the  decree  of  confirmation,  that 
question  cannot  be  reconsidered  here.  The  land  department  has  power  to  lo- 
cate all  claims  confirmed.  It  follows  that  the  state  never  had  any  title  to  the 
land  here  in  controversy.  Conceding  that  the  United  States,  from  the  date 
of  the  treaty  to  the  admission  of  Calilornia  into  the  Union,  held  the  legal  title 
lo  all  the  tide  lands,  not  previously  granted  by  Mexico,  in  trust  lor  the  state 
to  be  created,  the  title  of  the  United  States  was  not  acquired  previous  to  the 
acquisition  of  the  territory,  and  when  it  piissed  to  the  state  it  was  taken  in 
subordination  to  the  future  action  of  the  United  States  in  determining  the  lo- 
cation of  the  older  claim  and  title  of  the  pueblo. 

The  supreme  court  of  this  state  has  said:  "Unless  a  patent  is  issued  with- 
out authority,  or  is  prohibited  by  statute,  or  is  void  upon  its  face,  its  opera- 
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tion  against  the  government,  and  those  claiming  by  title  subsequent,  cannot 
be  questioned  in  any  collateral  suit/'  As  against  a  patent,  issued  under  the 
law  of  1851,  who  are  parties  claiming  by  title  subsequent? 

In  Leese  v.  Clark,  18  Cal.  574,  the  court,  by  Field,  C.  J.,  said:  "The  de- 
fendants, taking  whatever  interest  they  possess  in  subordination  to  the  future 
action  of  the  government  *  *  ♦  in  determining  the  location  of  the  older 
grant,  are  in  no  position  to  question  these  proceedings;*'  that  is,  proceedings 
for  the  location  of  the  older  giant.  And  the  same  learned  judge  said:  '*The 
term  « third  persons'  refers,  not  to  all  persons  other  tlian  the  United  States 
and  the  claimants,  but  to  those  holding  independent  titles  arising  previous  to 
the  acquisition  of  the  country."    Leese  v.  Clark,  20  Cal.  425. 

Teschemacher  v.  Thompson,  18  Cal.  11,  was  an  action  of  ejectment,  wherein 
the  plaintiff  relied  on  a  patent  issued  upon  a  confirmed  Mexican  grant.  The 
premises  demanded  were,  as  claimed  by  the  defendant  and  jissumed  by  the 
court,  below  the  ordinary  high- water  mark,  covered  by  the  ordinary  or  neap 
tides,  and  the  defendant's  contention  was  that  they  were  the  property  of  the 
state.  The  court  held  that  the  land,  at  the  date  of  the  admission  of  Califor- 
nia as  a  state,  belonged  to  the  state,  unless  it  had  been  the  subject  of  a  pre- 
vious grant  by  the  Mexican  government,  whicli  the  United  States,  upon  the 
acquisition  of  the  country,  were  bound  to  protect,  and  which  tbey  hjlve  since 
recognized  and  confirmed.  And  Chief  Justice  Fikld,  on  behalf  of  thd  court, 
said:  "Until  the  acquisition  of  the  country,  the  land  was  of  course  under  the 
jurisdiction,  control,  and  disposition  of  the  former  government,  and  the  rights 
acquired  by  the  limited  states  were  in  subordination  to  the  action  of  that  gov- 
ernment, so  far  as' such  action  was  entitled  to  consideration,  either  from  the 
law  of  nations  or  the  stipulations  of  the  treaty  of  cession.  In  that  respect, 
the  land  under  the  tide- waters  of  the  bay,  between  low  and  high  water  mark, 
stood  in  no  different  position  from  that  of  any  other  land  over  which  tlie 
former  government  possessed  the  power  of  disposition. "  The  court,  after  re- 
ferring to  the  obligation  imposed  upon  the  government  of  the  United  States 
by  the  law  of  nations,  and  by  specific  provision  of  the  treaty  of  Guadalupe 
Hidalgo,  proceecis  to  say  that  the  power  of  the  government  of  the  United 
States  to  protect  by  appropriate  legislation,  as  by  the  act  of  1851,  all  titles, 
legal  or  equitable,  acquired  previous  to  the  cession  of  the  territory,  cannot  be 
questioned.  "The  power  results  from  the  fact  that  it  is  sovereign  and  su- 
preme as  to  all  matters  connected  with  the  treaty,  and  the  enforcement  of  the 
obligations  incurred  thereunder.  *  *  ♦  It  must  determine  for  itself  what 
claims  to  property  existed  at  that  date,  which  it  is  bound  to  protect,  and  con- 
sequently the  lands  to  which  they  apply,  and  the  parties  by  whom  they  were 
then  held.  In  protecting  those  claims,  it  must  necessarily  make  them  good 
as  against  others  asserting  interests  from  events  subsequently  transpiring; 
otherwise,  its  powers  to  carry  out  the  stipulations  of  the  treaty,  and  tlie  obli- 
gations imposed  by  the  law  of  nations,  would  be  limited  and  dependent,  and 
not  sovereign  and  supreme.  Subsequent  claimants  must  therefore  take  in 
strict  subordination  to  its  action.  *  ♦  *  Kor  can  subsequent  claimants 
have  any  just  grounds  of  complaint;  for  whatever  interest  they  may  possess 
was  acquired  with  full  knowledge  of-  the  treaty,  and  of  the  obligations  and 
powers  of  the  new  government."  "By  the  act  of  March  3,  1851,  the  gov- 
ernment has  established  a  tribunal  for  tlie  invo^tiijation  of  the  validity  of  the 
titles  asserted  to  have  existed  previous  to  the  cession ;  required  evidence  to  be 
presented  respecting  the  same;  designated  law-officers  to  appear  and  litigate 
the  matter  on  behalf  of  the  United  States;  authorized  appeals,  first  to  the  dis- 
trict, and  then  to  the  supreme  court;  and  appointed  surveyors  to  survey  and 
measure  off  the  land  when  once  the  title  has  been  recognized  and  confirmed. 
♦  *  *  As  the  last  act  in  the  series  of  proceedings,  a  patent  is  to  issue  to 
the  claimant."  The  court  then  holds  that  the  patent,  "as  the  record  of  the 
government  of  the  existence  and  validity  of  the  grant,"  establishes  the  title 
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of  the  patentees  from  the  date  of  the  Mexican  grant.  If  the  boundaries  of  a 
grant  had  not  been  definitely  fixed  by  the  authorities  of  Mexico  at  the  date  of 
the  cession  of  the  territory  within  which  California  is  comprised,  the  duty  de- 
volved upon  the  government  of  the  United  States  to  make  the  location. 
Tliis,  by  reason  of  the  duty  to  protect  the  grant.  "The  duty  of  the  govern- 
ment attaching  at  the  date  of  the  cession,  its  performance  could  not  be  inter- 
fered with  or  defeated  by  any  matters  subsequently  occurring.  The  patent, 
therefore,  to  the  plaintiff  *  *  *  is  evidence  that  the  grantees  possessed 
at  the  date  of  the  session  a  vested  interest  in  the  quantity  of  land  mentioned 
in  the  grant, — a  right  to  so  much  land,  to  be  afterwards  laid  off  by  oflicial  au- 
thority; ♦  ♦  *  and  that  the  government  of  the  United  States,  in  dis- 
charge of  its  duty,  has,  through  its  appropriate  departments,  made  the  appro- 
priation, and  thereby  given  precision  to  the  title  of  the  grantees,  and  at- 
tached it  to  the  tract  as  surveyed.  The  •  third  persons  '  against  whose  inter- 
est the  action  of  the  government  and  patent  are  not  conclusive — under  the 
fifteenth  section  of  the  act  of  March  3,  1851 — are  those  whose  title  accrued 
before  the  duty  of  the  government,  and  its  rights  under  the  treaty,  attached." 

In  Ward  v.  Mulford,  32  Cal.  365,  the  plaintiff  claimed  under  a  decree  con- 
firming a  Mexican  grant,  and  a  survey  made  under  the  act  of  congress  of 
1860,  approved  by  a  decree  of  the  district  court  of  the  United  States,  which 
included  tide  lands.  But  in  the  opinion  of  the  court  (by  Mr.  Justice  San- 
derson) Teschemaclier  v.  Thompson  is  approved,  and  it  was  said  that,  when 
the  state  of  California  came  into  the  Union  with  her  claim  to  such  lands  as 
she  then  acquired  by  virtue  of  her  sovereignty,  she  acquired  such  claim  in 
subordination  to  the  prior  equities  of  grantees  under  the  former  sovereign, 
and  was  bound  by  such  action  as  the  federal  government  might  take  in  ascer- 
taining and  settling  such  equities.  "In  this  respect  no  distinction  can  be 
made  between  the  lands  acquired  by  federal  grants  and  such  as  she  took  by 
virtue  of  her  sovereignty.  In  respect  to  the  latter,  as  well  as  the  former,  the 
United  States  succeeded  to  the  title,  and  took  it  upon  precisely  the  same  terms 
upon  which  the  Mexican  government  held  it  at  the  date  of  the  cession,  and 
so  of  the  state. " 

Nothing  is  decided  in  More  v.  Masslni,  37  Cal.  432,  which  is  in  conflict 
with  the  views  above  expressed.  There,  it  was  held  that,  by  the  true  construc- 
tion of  the  survey  set  forth  in  the  patent,  the  sea-shore  was  the  southern 
boundary  of  the  land  granted.  The  court  said:  "The  survey  mentions  the 
sea-shore  as  the  termination  of  the  fourth  course,  and  the  twelfth  course  com- 
mences at  the  sea-shore;  but  at  the  intermediate  stations  no  visible  object, 
nor  any  monument,  either  natural  or  artificial,  is  mentioned.  The  call  for 
the  sea-shore  as  the  southern  boundary  must  be  regarded  as  the  more  definite 
and  certain,  *and  will  prevail  over  a  call  for  a  mere  sttition,'  and  over  the 
courses  and  distances."  In  that  case  the  question  was  w^hether  the  demanded 
premises  weri  within  the  survey  recited  in  the  patent,  and  the  court  held 
they  were  not.  In  the  case  at  bar  the  complaint  avers  that  the  lands  de- 
scribed therein  are  within  the  plat  and  survey  finally  approved,  and  which  in- 
clude the  lands  patented.  Here,  the  lands  in  dispute  are  embraced  by  the 
patent,  and  by  the  lines  of  the  survey. .  Therefore,  as  said  in  More  v,  Mas- 
sini,  (page  435,)  Teschemacher  v.  Thompson,  and  Ward  v.  Mulford^  supra, 
are  decisive  of  this  case. 

Our  conclusions  are:  {!)  The  land,  the  title  of  the  United  States  wherein 
is  granted  by  the  patent  to  the  city  and  county  of  San  Francisco,  is  the  land 
embraced  in  tlie  approved  survey  set  forth  in  tiie  patent;  (2)  the  patent  is 
conclusive  evidence  of  the  right  of  defendant  to  all  the  lands  embraced  within 
the  survey,  except  that  it  does  not  affect  the  interests  of  the  "third  persons" 
mentioned  in  section  15  of  the  act  of  1851;  (3)  the  plaintiffs  are  not  a  "third 
person"  within  the  meaning  of  section  15  of  the  act.    Judgment  affirmed. 
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We  concur:  Searls,  C.  J.;  SHAiiPSTEiN,  J.;  McFarland,  J.;  Thorn- 
ton, J. 

Paterson»  J.  I  dissent.  Conceding  that  the  state  is  not  a  "third  person" 
within  the  meaning  of  that  phrase  as  employed  in  section  15  of  the  act  of  1851, 
there  is  but  one  question  left  for  determination  in  this  case.  It  is  a  question 
simply  of  construction.  It  is  not  a  question  of  collateral  attack.  The  decree 
and  patent  must  be  read  together.  In  fact,  we  know  j;hat  it  is  the  practice  of 
the  land  department  to  make  the  decree  a  part  of  the  patent.  The  case,  in 
effect,  is  one  simply  where  the  plaintiff  claims  that  the  defendant's  title  de- 
pends upon  a  deed  describing  the  property  by  natural  boundaries,  and  also  by 
metes  and  bounds;  that  the  description  by  metes  and  bounds  includes  lands 
not  included  within  the  natural  boundaries;  that  defendant  claims  an  interest 
in  the  lands  lying  between  the  natural  and  the  artificial  lines;  that  plaintiff  is 
the  owner  of  all  of  the  lands  between  the  two  lines,  and  his  title  thereto  should 
be  quieted,  because  the  natural  and  permanent  boundary  lines  given  in  the 
deed  should  prevail  over  the  description  by  metes  and  bounds.  The  city  could 
in  no  way  be  prejudiced  by  a  determination  of  this  question.  No  survey 
would  be  required  to  fix  new  lines.  The  work  that  has  been  done  would  not 
be  undone.  The  location  of  the  south  line  would  not  be  disturbed.  To  de- 
termine the  issue  here,  it  would  be  necessary  only  to  draw  upon  the  earth  a 
line  corresponding  with  the  metes  and  bounds  given  in  the  patent;  ai^i  unless 
the  plaintiff  could  show  that  some  portion  of  the  land  in  controversy  lies  be- 
tween that  line  and  existing,  well-defined  natural  and  permanent  boundary 
lines,  indicating  the  line  of  high-water  mark  referred  to  in  the  decree,  they 
would,  of  course,  fail  to  make  out  their  case.  It  cannot  be  presumed,  in  aid 
of  the  demurrer,  that  the  shore  of  the  sea  which  bounds  the  land  in  question 
on  three  sides  has  been  obliterated.  The  complaint  alleges  as  a  fact  which 
must  be  taken  as  true,  that  the  lands  in  controversy  lie  below  ordinary  high- 
water  mark.  If  a  patent  should  describe  a  tract  of  land  as  bounded  on  three 
sides  by  well-known,  natural,  and  perpendicular  walls,  like  those  of  Yosemite, 
or  should  describe  it  as  lying  in  a  triangle  at  the  junction  of  navigable  streams, 
like  that  adjacent  to  the  confluence  of  the  Sacramento  and  San  Joaquin  rivers, 
and  should  also  give  a  description  by  metes  and  bounds,  the  former,  for  the 
purposes  at  least  of  stating  a  cause  of  action, — a  prima  facie  case, — would  be 
preferred  to  the  latter.  The  lands  are  described  in  the  decree  as  being  bounded 
on  tliree  sides  by  the  bay  of  Sai>  Francisco  and  the  Pacific  ocean.  The  court 
cannot  say,  as  a  matter  of  law,  that  no  portion  of  the  land  in  controversy,  al«- 
tbough  admitted  to  be  below  high- water  mark,  lies  in  a  portion  of  the  penin- 
sula where  the  ocean  or  the  bay  is  not  a  natural,  fixed,  and  certain  boundary 
line,  and  that  therefore  the  metes  and  bounds  given  in  the  survey  are  in  no 
way  controlled  by  the  natural  boundaries.    The  admission  kills  the  conclusion. 

The  questions  here  are  not  whether  the  state  courts  can  review  the  action 
of  the  officers  of  the  land  department  or  whether  the  land  department  of  the 
United  States  could  divest  the  state  of  her  title  to  the  land  in  controversy,  or 
whether  the  patent  protects  the  grant  of  the  confirmee  from  collateral  attack. 
The  questions  are:  What  is  the  effect  of  the  action  of  the  land  department? 
Has  the  state  been  divested  of  her  title  through  this  patent,  in  view  of  its  de- 
scriptions and  recitals?  Which  description  shall  prevail, — that  by  metes  and 
bounds,  or  that  by  natural  monuments?  In  determining  these  questions, 
there  is  no  violation  of  the  principles  which  forbid  a  collateral  attack  upon 
such  instruments.  There  is  no  such  attack.  Surely,  if  the  surveyor  had  run 
his  lines  through  the  bay  of  San  Francisco  and  included  lands  of  the  state  in 
the  county  of  Alameda,  which  she  became  owner  of  by  virtue  of  her  relations 
to  the  paramount  source  of  title,  the  state,  as  such  owner  of  land  across  the 
bay,  would  not  be  bound  by  the  survey  so  long  as  that  natural  monument  and 
limit  of  boundary,  the  bay  of  San  Francisco,  remained  where  it  is,  a  notice 
v.l7p.no.6— 34 
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to  all  the  world;  and  the  decree  of  confirmation,  which  is  a  link  in  the  chain 
of  title,  remained  as  a  public  muniment  of  title. 

Ko  case  has  been  cited  inconsistent  with  the  rule  that  in  cases  of  this  kind 
the  natural  and  permanent  boundaries  will-  prevail.  In  many  of  the  cases 
cited  there  was  no  variance  between  the  decree  of  confirmation  and  the  patent. 
In  TeschemacTier  v.  Thompson  the  grant  was  assumed  to  be  one  of  quantity 
only.  The  grant  was  confirmed  by  the  court,  and  its  boundaries  as  defined 
in  the  decree  were  follpwed  in  the  patent  which  was  issued  in  November, 
1857;  at  which  time  the  federal  courts  controlled  the  surveys,  and  were  em- 
powered and  expected  to  make  them  conform  to  the  decree.  In  none  of  the 
cases  cited  is  the  question  of  the  power  of  tlie  ofiBcer  to  issue  a  patent  for  land 
not  embraced  in  the  decree  considered.  More  y.  Massini,  87  Gal.  432,  is  di- 
rectly in  point.  In  that  case  the  patent  did  not  show  upon  its  face  that  any 
land  below  high- water  mark  was  included  in  the  tract  granted,  but  the  fact 
was  shown  at  the  trial  by  witnesses, — ^surveyors;  and  it  was  there  held  that 
the  clause  of  the  decree  of  confirmation  which  confirmed  the  tract  bounded  by 
the  sea-shore,  should  prevail  over  a  description  by  metes  and  bounds.  In  the 
case  of  Chiplep  v.  Farris,  45  6al.  528,  upon  which  respondents  place  their 
chief  reliance,  there  were  two  Inconsistent  descriptions,  but  both  were  de- 
scriptions given  by  a  surveyor,  and  it  is  expressly  admitted  by  respondent  in 
that  case  in  his  written  points  that  if  the  side  line  of  the  tract  in  controversy 
were  the  sea-shore,  a  different  rule  would  apply  and  that  More  v.  Massini 
would  be  In  point;  the  line  of  high- water  mark  in  such  cases  being  consid- 
ered by  the  government  the  more  certain  boundary  line.  Of  course,  where 
both  descriptions  are  lines  established  by  surveyors  for  the  decree  and  for  the 
patent,  the'last — that  one  contained  in  the  survey,  and  incorporated  into  the 
patent — will  control.  Where  water-courses,  mountains,  or  other  natural 
objects  are  called  for  in  patents,  it  has  been  said  that  distances  must  be  length- 
ened or  shortened,  and  courses  varied,  so  as  to  conform  to  these  objects,  be- 
cause mistakes  in  distances  and  courses  are  more  probable  and  more  frequent 
than  mistakes  as  to  trees,  rivers,  mountains,  and  other  objects  capable  of  be^ 
ing  clearly  and  accurately  fixed.  Mclver  v.  Walker,  9  Cranch,  177.  In  the 
case  at  bar  tliree  sides  of  the  triangular  tract  described  are  bounded  by  the 
shores  of  the  ocean  and  bay.  Unless  we  must  shut  our  eyes  to  what  every 
resident  of  the  peninsula  can  see,  we  know  judicially  that  a  great  portion  of 
those  lines  have  remained  for  ages  as  they  now  appear;  but  if  they  have 
changed  it  is  a  matter  of  defense  which  should  be  alleged,  and  which  may  be 
easily  proved. 


Hastdcos  u  Young.    (No.  11,618.) 
{Supreme  Court  of  California,    March  29, 1888.) 
In  bank.    Appeal  from  superior  court,  Lake  county;  Rodkbt  J.  Hudson,  Judge. 
Action  by  C.  S.  Hastings  against  L.  A.  Young,  a  member  of  the  board  of  supervisors 
of  Lake  county,  to  cause  defendant's  removal  from  office  for  violation  of  official  dul^, 
€uid  to  secure  for  complainant  the  penalty  of  $100,  pursuant  to  act  of  March  80, 1874,  (St. 
187^74,  p.  Oil.)    Complainant  obtained  judgment,  and  defendant  appeals. 
B.  W.  Crump  and  j.  J,  Bruton,  for  appellant.    Crawford  A  TahOTy  for  respondent 

Per  C)uriam.  On  the  authority  of  Fraaer  v.  Alexamdery  (No.  11,664,)  16  Pao.  Rep. 
757,  (decided  February  20, 1888,)  the  judgment  and  order  appealed  from  are  reversed, 
and  the  court  below  directed  to  dismiss  the  action. 


RiGGS  U  POSTON.     (No.  11,608.) 

(Supreme  Court  of  CaUfomia,    March  29, 1888.) 

In  bank.    Appeal  from  superior  court,  Lake  county;  Rodket  J.  Hudson,  Judge. 
Action  by  K  C.  Riggs  against  Dallas  Poston,  a  member  of  the  board  of  supervisors 
of  Lake  county,  to  cause  defendants  removal  from  office  for  violation  of  official  duty, 
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and  to  secure  for  complainant  the  penalty  of  $100.  pursuant  to  act  of  March  30, 1874,  (St. 
1878-74.  p.  Oil.)    Com^ainant  obtained  judgment,  and  defendant  appeals. 

E.  W.  BriU  and  8.  iT.  WOeh,  for  appellant.  OHmer  P.  Evans  and  Ben  P.  Tabor,  for 
respondent. 

Pjbb  Cubiam.  On  the  authority  of  Eraser  ▼.  Alexander,  (No.  11,564,)  16  Pao.  Ren. 
757,  (decided  February  20, 1888,)  the  judgment  and  order  appealed  from  are  reversed, 
and  the  court  below  directed  to  dismiss  tne  action. 


(75  Cal.  459) 

Andrade  V,  Superior  CJourt  of  the  City  and  County  of  San  Fran- 
cisco.   {No.a2.427.) 
(Supreme  Court  of  CaHforrvia.    March  80,  1888.) 

Fabtnebshtp— SunviviNO  Partner— Jurisdiction  of  Probate  Court. 

In  CaUfomia  the  probate  court  has  jurisdiction  to  require  a  survlvinK  partner, 
who  does  not  deny  that  a  partnership  between  himself  and  the  decedent  formerly 
existed,  to  file  an  account  of  the  partnership  affairs,  and,  as  an  incident  thereto,  to 
examine  such  survivor  as  to  the  sufficiency  of  the  account  filed. 

In  bank..  Appeal  fiom  superior  court*  city  and  county  of  San  Francispo; 
J.  V.  Coffey,  Judge. 

Byland  B,  Wallace,  for  petitioner.  John  A.  Wright^  for  administmtor. 
E.  H.  Taylor,  for  absent  heirs. 

Searls,  C.  J.  This  is  a  proceeding  to  review  the  action  of  tlie  superior 
court  of  the  city  and  county  of  San  Francisco  (department  9,  in  probate)  in 
requiring  the  petitioner  to  testify  touching  certain  lands  and  property.  It  ap- 
pears, from  the  petition,  that  Philip  A.  Eoach  is  the  duly-qualified  and  acting 
administrator  of  the  estate  of  Thomas  H.  Blytbe,  deceased,  which  estate  was 
and  is  being  administered  in  said  court,  and  under  the  jurisdiction  thereof. 
That  on,  to-wit,  July  25,  1887,  said  Boach,  as  administrator,  represented  to 
the  court  in  probate  that  the  petitioner  was  the  surviving  partner  of  the  said 
Thomas  H.  Blytbe,  deceased,  in  certain  lands  and  enterprises  in  the  republic 
of  Mexico;  that  thereafter  the  court  made  an  order  requiring  petitioner  to 
render  an  account  as  to  said  matters,  as  such  surviving  partner;  that  in  obe- 
dience to  said  order  petitioner  rendered  an  account  as  required  by  said  order; 
that  thereafter,  and  on  the  18th  day  of  November,  1887,  the  said  court  ordered 
this  petitioner  to  be  sworn,  at  the  instance  of  the  administrator,  and  to  an- 
swer questions  concerning  said  account,  and  concerning  said  lands  and  enter- 
prises. Counsel  for  petitioner  objected  to  the  examination  upon  the  ground 
that  the  court  had  no  jurisdiction  to  so  order,  or  to  examine  the  petitioner  as 
to  the  matters  aforesaid ;  and  the  objection  being  overruled,  and  the  court  hav- 
ing proceeded  to  such  examination,  and  continuing  the  same,  petitioner  sues 
out  a  writ  of  review.  An  examination  of  the  record  shows  that  the  court 
proceeded  upon  the  theory  that  Andrade  was  a  surviving  partner  of  Blythe. 
The  petition  of  the  administrator  upon  which  the  order  for  an  accounting  was 
made  avers  such  to  be  the  fact;  the  order  of  the  court  requiring  him  to  account 
describes  him  as  such;  and,  while  his  account  is  preceded  and  followed  by  a 
protest  against  being  required  to  render  such  account,  he  nowhere,  so  far  as 
we  can  see,  expressly  denies  his  status  as  such  surviving  partner.  The  re- 
port as  rendered  the  court  by  petitioner  was  objected  to  by  the  administrator 
as  affording  no  adequate  information  in  respect  to  the  matters  of  and  concern- 
ing which  petitioner  was  required  to  account;  and  on  the  11th  day  of  Novem^ 
ber,  1887»  the  matter  coming  on  regularly  for  hearing,  upon  the  objections  of 
the  administrator  to  the  sufficiency  of  the  account,  counsel  for  the  adminis- 
trator called  Andrade  as  a  witness,  claiming  the  right  to  examine  him,  under 
oath,  touching  the  matters  involved  in  said  account.  Counsel  for  Andrado 
objected  to  his  being  sworn,  or  compelled  to  testify,  upon  the  ground  that  the 
court,  while  exercising  probate  jurisdiction  thereof «  bad  no  jurisdiction  to 
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compel  such  oath,  or  the  giving  of  such  testimony.  The  court  overruled  tne 
objection,  to  which  ruling  an  exception  was  noted.  Counsel  for  petitioner 
put  certain  questions  to  him  with  a  view  to  showing,  as  he  claimed  that  there 
had  been  since  the  death  of  Blythe,  certain  breaches  of  a  contract  or  contracts 
by  the  estate,  existing  between  Blythe  and  the  petitioner,  whereby  the  part- 
nership, or  trust  relation,  between  petitioner  and  the  estate  of  Blythe  had 
ceased,  and,  therefore,  that  the  estate  had  no  further  interest  in  the  property. 
Objection  was  made  to  this  testimony  upon  the  ground,  as  nearly  as  we  can 
see  from  the  record,  that,  if  there  was  a  partnership  at  the  date  of  Blythe's 
death,  the  right  to  an  accounting  existed,  etc.  Objection  sustained.  But 
little  progress  was  made  when  a  continuance  of  the  examination  was  had,  and, 
pending  such  continuance,  the  application  was  made  to  this  court  for  a  writ 
of  review  as  in  the  petition  stated. 

"When  a  partnership  exists  between  the  decedent,  at  the  time  of  his  death, 
and  any  otlier  person,  the  surviving  partner  has  the  right  to  continue  in  pos- 
session of  the  partnership,  and  to  settle  its  business;  but  the  interest  of  the 
decedent  in  the  partnership  must  be  included  in  the  inventory,  and  appraised 
as  other  property.  The  surviving  partner  must  settle  the  alTairs  of  the  part- 
nership without  delay,  and  account  with  the  executor  or  administrator. 
*  *  *  Upon  the  application  of  the  executor  or  administrator,  the  court,  or 
a  judge  thereof,  may,  whenever  it  appears  necessary,  order  the  surviving  part- 
ner to  render  an  account,  and,  in  case  of  neglect  or  refusal,  may,  after  notice, 
compel  it  by  attachment,  and  the  executor  or  administrator  may  maintain 
against  him  any  action  which  the  decedent  could  have  maintained."  Code 
Civil  Proc.  §  1585.  The  probate  court  has  no  authority  to  settle  and  adjust 
accounts  between  a  surviving  partner  and  the  representative  of  a  deceased 
one.  Its  power  is  limited  to  requiring  the  survivor  to  account.  The  right  to 
demand  and  have  an  account  includes  t!ie  right  to  have  all  that  the  term  im- 
ports, viz.:  such  a  detailed  statement  of  the  partnership  affairs  as  will  afford 
information  of  the  condition  of  the  business, — the  assets,  the  credits,  and  in- 
debtedness of  the  firm  as  such,  and  the  condition  of  the  accounts  as  between 
the  partners  themselves.  Under  the  authority  conferred  by  section  1585, 
supra,  we  have  no  doubt  but  that,  upon  the  coming  in  of  an  account  by  a  sur- 
viving partner  which  is  lacking  in  the  essentials  imported  by  the  term,  the 
court  may  require  and  enforce  such  other  and  further  account  as  may  be  in 
the  power  of  the  survivor  to  furnish,  and  necessary  to  a  correct  understanding 
of  the  affairs  of  the  partnership.  This  duty  performed,  and  tlie  limit  of  power 
is  reached.  The  court  cannot  settle  and  adjust  the  account.  If  unsatisfac- 
tory, this  can  only  be  done  by  a  court  of  equity.  In  Theller  v.  Such,  57  Cal. 
447,  it  was  said:  "The  probate  court  has  no  more  jurisdiction  to  provide  for 
a  partnership  account,  and  decree  a  balance,  where  the  partnership  has  been 
dissolved  by  the  death  of  a  partner,  than  where  it  has  been  dissolved  by  any 
other  cause."  The  assets  which  pass  to  the  executor  or  administrator  con- 
sist of  the  individual  estate  of  the  decedent.  Fartnerahip  assets,  as  such, 
form  no  part  of  such  individual  estate;  the  residuum  only,  after  satisfying 
liabilities  and  advances,  if  any,  made  by  the  survivor,  becomes  the  property  of 
the  estate.  If  questions  arise,  in  the  course  of  settlement  of  partnership  affairs, 
which  cannot  be  adjusted  without  recourse  to  the  courts,  the  probate  court  is 
not  the  forum  in  which  such  questions  can  be  solved,  but,  like  other  questions 
cognizable  in  courts  of  equity,  they  must  be  determined  in  the  last-named 
courts.  If  the  existence  of  a  partnership  between  a  decedent  and  survivor  is 
denied  by  the  latter,  the  probate  court  cannot  adjudicate  the  question,  and  de- 
cree the  existence  or  non-existence  of  the  relation.  The  status  being  admitted, 
the  court  may  be  called  upon  to  render  an  account.  As  ancillary  to  the  right 
of  the  court  to  enforce  an  accounting  by  the  surviving  partner,  and  to  enable 
it  to  determine  whether  what  purports  to  be  an  account  is  such  in  reality,  or 
whether  another  and  further  account  is  requisite,  the  right  to  examine  the 
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surviving  partner  under  oath,  or  any  other  witness  or  witnesses,  who  may 
possess  information  germane  to  the  question,  would  seem  proper.  The  court 
cannot  be  supposed  to  know  intuitively,  when  such  an  account  is  presented, 
whether  or  not  it  is,  in  substance  and  detail,  such  as  should  be  furnished  un- 
der the  statute.  The.  needed  information  can  only  be  acquired  through  the 
medium  of  testimony.  Petitioner  was  a  competent  witness  by  whom  to  estab- 
lish facts  which  the  court  had  a  right  to  possess  before  approving  the  account 
rendered.  Assuming  then,  as  we  do,  that  the  record  shows  the  existence  of 
a  partnership  between  Blythe  and  petitioner  at  the  time  of  the  death  of  the 
former,  we  hold  that  the  court  had  authority  to  require  the  latter  to  file  his 
account  of  the  partnership  affairs;  and,  as  an  incident  thereto,  to  examine 
witnesses,  the  petitioner  included,  for  the  purpose  of  determining  the  suffi- 
ciency of  the  account  as  filed. 

The  judgment  of  this  court  is' that  the  proceedings  of  the  couit  below  be, 
and  they  are  hereby,  affirmed. 

We  concur:   MoFarland.  J. ;  Thornton,  J. ;  Paterson,  J. ;  Temple,  J. ; 
Sharpstein,  J. 


(76  Cal.  452) 

Davis  v.  County  of  Yuba.    (No.  11,880.) 
{Suvreme  Ccmrt  of  Calif (ymia.    MArch  80, 1888.) 

Municipal  Corporationb— Bonds— Payment— Interkst  on  Coupons. 

Bonds  issued  in  pursuance  of  the  California  act  of  1872,  (St.  1871-72,  p.  662,)  au- 
thorizing "the  county  of  Tuba  to  issue  bonds  for  the  purpose  of  constructing  and  re- 
pairing wa^on  roads  and  bridges  in  said  comity, "  are  not  authorized  to  be  paid  prior 
to  the  expiration  of  20  years  from  their  issue,  except  out  of  a  surplus  remaining 
after  payment  of  interest  due,  In  the  "wagon  road  ana  bridge  interest  and  sinking 
fund"  provided  for  in  the  act;  and  an  attempt  by  the  county  to  pay  such  bonds  be- 
fore maturity  in  any  other  manner  than  out  of  such  surplus  is  void  as  against  a  non- 
aasentipg  holder,  and  such  holder,  having  presented  his  coui>ons  to  the  county  treas- 
urer for  payment,  is  entitled  to  interest  thereon  from  that  time. 

In  bank.    Appeal  from  superior  court,  Yuba  county;  Phil  W.  Keyser, 
Judge. 
For  statement  of  facts,  see  former  opinion  in  same  case,  13  Pac.  Rep.  874. 
W.  C.  Belcher t  for  appellant.    E,  A,  Forbes  and  A,  L.  Hart,  for  respondent. 

Per  Curiam.  A  rehearing  was  granted  and  the  case  resubmitted.  After 
carefully  considering  the  matter,  we  still  adhere  to  our  former  opinion,  ex- 
cept that  we  think  the  plaintiff  should  recover  interest  on  his  coupons  from 
the  time  he  presented  them  to  the  county  treasurer  for  payment.  Judgment 
and  order  reversed,  and  a  new  trial  ordered. 


(2  C3aL  Unrep.  854) 

HuQGiNS  et  al.  v.  Handy  et  al,    (No.  11,347.) 
(Supreme  Court  of  CaW(ymia,    March  29, 1888.) 
ApPBix—PRACTicnE— Failure  to  Appear— Rbhbasing. 

That  a  case  was  set  for  the  last  day  of  the  session  of  the  supreme  court,  and  the 
court  for  years  past  had  never  been  able  to  finish  the  calendar,  and  that  defendants' 
attorney  aid  not  expect  the  case  to  bo  reached,  is  not  suiacient  to  justify  setting 
aside  a  jud^ent  of  affirmance,  made  because  tnere  was  no  appearance,  or  points 
or  authorities  on  file,  for  defendant. 

Department  2.  Appeal  from  superior  court,  Santa  Clara  countj;  D.  Bel- 
den,  Judge. 

This  case  was  set  for  hearing  at  the  January  term,  and,  on  being  reached 
on  the  calendar,  there  was  no  appearance,  and  no  points  or  authorities  on  file, 
for  appellant.  The  judgment  of  the  lower  court  was  affirmed.  Subsequently, 
on  motion,  an  order  was  made  to  show  cause  why  the  order  of  affirmance 
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should  not  be  set  aside,  and  the  accompanying  affidavit  was  filed  on  the  hear- 
ing of  the  order  to  show  cause; 

"I,  W.  S.  Goodfellow,  being  duly  sworn,  depose  and  say  as  follow^:  I  am 
the  attorney  for  the  appellants  in  this  cause.  On  Thursday  last  the  judgment 
and  order  appealed  from  were  affirmed  by  this  court,  for  the  reason  that  there 
was  no  appearance  by  counsel  for  appellants,  and  no  points  and  authorities 
on  file.  My  failure  to  appear  personally,  or  to  file  points  and  authorities,  was 
due  to  the  following  causes:  On  the  day  on  which  this  cause  was  reached  on 
the  calendar  of  this  court  I  was  engaged  in  the  actual  trial  of  a  case  in  the  su- 
perior court  of  Tulare  county  at  Visalia.  and  had  been  so  engaged  all  of  that 
week.  Moreover,  I  did  not  expect  this  cause  to  be  reached  on  the  calendar. 
When  the  calendar  of  this  court  in  bank  and  in  departments  was  published 
last  January,  I  noticed  that  there  were  only  three  causes  to  which  I  would  be 
required  to  give  my  peraonal  attention, — one  in  bank,  one  in  departmrent  1 
early  in  February »  and  this  cause,  which  I  found  to  be  set  for  the  last  day  of 
the  session.  The  other  cases  I  knew  would  be  heard,  and  I  made  preparation, 
and  argued  them  in  due  course.  1  felt  almost  certain  that  this  cause  would 
not  be  reached  this  session.  Since  1880  this  court  has  been  so  much  overbur- 
dened with  work,  and  with  the  hearing  of  cased  of  public  importance,  and  the 
returning  of  prerogative  writs,  which  are  specially  set  and  do  not  appear  on 
the  regular  calendar,  that,  as  I  believe,  neither  department  has  hitherto  been 
able  to  finish  its  regular  calendar  at  the  San  Francisco  session.  I  am  told  by 
a  deputy  in  the  clerk's  office  that  this  is  the  first  occasion  in  his  experience  in 
which  the  court  has  been  able  to  dispose  of  all  the  cases  on  the  San  Francisco 
calendar.  As  I  have  said,  therefore,  on  reading  the  calendar  in  January  I 
concluded  that  this  case  would  not  be  reached,  and  I  was  afterwards  confirmed 
in  that  opinion  when  the  order  was  made  postponing  all  cases  on  the  calendar 
two  weeks.  I  would  perhaps  have  noticed  the  progress  the  court  was  mak- 
ing had  I  not  been  absent  in  the  country  a  considerable  portion  of  the  time. 
During  the  past  five  weeks  I  have  been  absent  attending  to  cases  in  four  dif- 
ferent counties  outside  of  San  Francisco,  namely,  in  Contra  Costa,  Tuolumne, 
Santa  Clara,  and  Tulare.  I  was  absent  from  San  Francisco— on  the  trial  of  the 
case  at  Visalia,  and  afterwards  for  one  day  attending  to  a  case  in  Fresno, — 
from  Saturday,  the  3d  day  of  March,  until  the  afternoon  of  Saturday  last,  the 
10th  day  of  March ;  and  on  my  return  on  the  last-named  day  I  discovered  for  the 
first  time  from  the  Diw  Journal  that  this  case  had  been  reached,  and  disposed 
of  in  my  absence.  The  same  afternoon  I  tried  without  success  to  find  the  pre- 
siding justice  of  this  department,  intending  to  make  application  for  an  order 
to  show  cause  why  the  judgment  should  not  be  set  aside.  If  I  had  not  been 
absent  in  Tulare  county,  as  above  stated,  I  certainly  would  have  been  in  at- 
tendance in  the  supreme  court  on  the  day  this  cause  was  reached.  There  is 
now,  and  for  more  than  thirteen  years  there  has  been,  published  in  this  city  a 
daily  Law  Journal  in  which  appears  the  calendar  of  the  day  of  every  court  of 
record  holding  court  in  this  city  and  county.  I  have  always  been  accustomed 
to  rely  upon  the  Law  Journal  for  information  as  to  what  cases  will  be  called 
for  trial  each  day.  I  keep  a  diary  of  prospective  events,  but  its  chief  purpose 
is  to  note  the  expiration  of  time  to  plead,  etc.  I  sometimes,  though  not  al- 
ways, note  upon  that  diary  the  dates  of  causes  set  for  trial.  [This  cause  was 
not  noted  on  the  diary.]  I  depend  and  have  always  depended  upon  the  Law 
Journal  to  ascertain  what  causes  are  set  for  trial  each  day,  and  to  protect  me 
from  allowing  them  to  go  by  default.  When  cases  are  specially  set,  that  fact 
also  appears  in  the  Law  Journal.  The  calendar  of  this  court,  as  a  whole,  was 
not  published,  as  I  believe,  after  January  23d,  but  there  was  published  each 
day  the  list  of  cases  to  be  heard  on  that  day.  My  invariable  practice  is  and 
has  been  to  consult  the  Law  Journal  on  my  first  arriving  at  the  office  in  the 
morning.  As  an  evidence  that  this  system  is  sufiiciently  safe  I  may  say,  as 
the  fact  is,  that  in  my  experience  of  nearly  thirteen  years  1  have  never  omit* 
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ted  to  be  present  in  the  supreme  court  when  any  case  in  which  I  was  inter- 
ested was  called  for  bearing;  nor,  as  far  as  I  can  remember,  have  I  ever  failed 
to  be  present  on  the  trial  of  any  cause  in  any  of  the  other  courts  of  record  in 
this  city  and  county.  If  I  had  not  been  absent  in  Ylsalia  I  would  have  seen 
the  calendar  of  this  depflirtment  for  March  8tb,  which  was  duly  published  on 
that  day,  and  I  would,  of  course,  have  been  in  attendance.  When  I  am  ab- 
sent I  have  some  one  to  attend  to  my  cases,  of  course,  but  for  the  reasons 
above  stated  I  gave  no  directions  as  to  this  particular  case.  The  clerk  who 
was  with  me  when  the  case  was  tried  in  the  superior  court,  and  who  attended 
to  preparing  the  appeal,  left  me  nearly  three  years  ago,  and  nothing  has  been 
done  in  connection  with  the  case  since.  Although,  therefore,  tlie  case  ap- 
peared in  the  Law  Journal  of  Thursday  last,  in  my  absence  it  was  not  recog- 
nized by  any  one  as  a  case  in  which  the  office  was  interested. 

'*I  further  depose  and  say  thai  this  appeal  was  taken  and  has  been  prose> 
cuted  in  perfect  good  faith  in  the  belief  that  the  judgment  of  the  court  below 
is  erroneous,  and  not  in  any  degree  for  the  purposes  of  delay,  or  from  other 
unworthy  motives.  The  amount  involved  is  $2,000,  with  several  years'  inter- 
est. The  action  is  upon  a  written  contract  for  the  payment  of  money  upon 
certain  contingencies,  and  the  only  question  is  whether  upon  facts  almost  un- 
disputed the  contingencies  have  happened  or  not.  The  judgment  below  was 
in  favor  of  the  plaintiffs.  The  defendants  are  fully  solvent,  and  have,  be- 
sides, given  an  adequate  bond  conditioned  to  stay  execution.  The  defend- 
ants, as  I  believe,  fully  and  fairly  stated  to  me  as  their  counsel  the  facts  of  the 
case.  I  also  heard  all  the  evidence  given  in  open  court.  After  such  state- 
ment, and  also  after  such  hearing,  I  believe,  and  so  advised  thf^m,  and,  so  far 
as  I  can  know,  they  each  believe,  that  they  had  a  good  and  sufficient  defense 
to  the  action  and  grounds  of  appeal  on  the  merits.  I  reside  in  the  county  of 
Alameda,  and,  so  far  as  this  is  an  affidavitof  merits,  or  such  affidavit  as  re-* 
quired,  I  make  it  on  behalf  of  the  defendants,  for  the  reason  that  I  do  not 
know  where  at  present  they  can  be  found.  The  transcript  in  this  cause  is  not 
long,  nor  are  the  questions  involved  specially  intricate.  If  the  judgment 
herein  be  vacated  I  will  be  prepared  to  argue  the  cause  orally  at  a  mo« 
ment's  notice,  or  I  can  file  a  brief  in  five  days'  time,  or  even  less,  if  time  be 
material.  I  know  no  reason  why  the  judgment  entered  on  Thursday  last  can- 
not be  vacated  without  prejudice  or  injury  to  the  rights  of  the  respondents  or 
either  of  them. 

'^Subscribed  and  sworn  to  before  me  this  12th  day  of  March,  1888." 

The  following  order  was  then  entered  by  the  court:  "Upon  reading  and  fil- 
ing the  affidavit  of  W.  8.  Goodfellow  in  the  above-entitled  cause,  it  is  ordered 
that  the  respondent  show  cause  before  this  court,  department  No.  2,  on  the 
22d  day  of  March,  1888,  at  10  o'clbck  in  the  forenoon  of  that  day,  why  the 
order  heretofore  made  affirming  the  judgment  and  order  of  the  court  below 
should  not  be  vacated  and  set  aside,  and  it  is  further  ordered  that  a  copy  of 
said  affidavit,  and  of  this  order,  be  served  upon  the  attorney  for  the  respond- 
ents five  days  before  the  said  22d  day  of  March,  1888." 

W,  8.  Ooodfellov),  for  appellants.    S.  F.  Leib,  for  respondents. 

Per  Curiam.  The  showing  made  is  not  sufficient  to  justify  the  setting 
aside  of  the  judgment  of  affirmance  herein*  and  the  motion  is  denied.  So  or  • 
dered. 


(75  Cal.  426) 

Heilbeon  et  dl.  v.  Fowler  Switoh  Canal  Co.    (Xo.  11,800.) 

{Suvreme  Cowrt  of  Calif  omia.    March  29, 1888.) 

1.  iN/imcTiON— To  Rbstrain  Divbrsion  of  W^tbb. 

Plaintiffs  owned  a  ranch  bounded  for  SO  miles  by  a  river,  a  branch  of  which  flows 
through  the  land,  and  used  the  water  for  irrigation  and  to  supply  about  10,000  cat- 
tle.   The  river  at  Its  lowest  stages  carried  about  1,000  oubio  leet  per  second,  all  of 
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which  flowed  through  the  hranch,  and  during  the  time  of  melting  snows  a  much 
larger  volume,  sometimes  as  much  as  15,000  feet.  Held^  that  to  divert  from  300  to 
1,500  cubic  feet  per  second  would  produce  a  material  injury,  to  prevent  which  an 
injunction  will  be  granted. 

2.  Samb. 

In  a  suit  against  a  corporation  to  enjoin  it  from  diverting  water  from  a  river  by- 
means  of  a  canal,  the  fact  that  it  had  instructed  its  head-gate  keeper  that,  when- 
ever the  water  was  low  in  the  river,  and  there  could  be  cause  of  complaint  by  any 
one,  to  shut  down  the  gate  at  the  head  of  the  canal,  and  only  take  water  when  it 
would  make  no  appreciable  difference  in  the  quantity,  is  no  defense. 

8.  Same— Interbst  to  Maintain  Perpetual  Injunction— Leasehold. 

Possession  of  land  under  a  lease  for  years  is  sufficient  to  enable  the  tenants  to  sus- 
tain a  suit  for  perpetual  injunction  to  restrain  the  diverting  of  water  necessary  to 
the  enjoyment  of  the  land,  the  injunction  necessarily  ending  with  the  estate. 

4.  Pleading — Amendment — Plea  in  Abatement. 

Originally  the  parties  to  two  suits  for  injunction  pending  at  the  same  time  were 
precisely  the  same,  and  the  latter  suit  differed  from  the  former  in  that  no  judgment 
for  damages  was  asked.  After  a  plea  in  abatement  was  filed,  plaintiffs,  by  leave 
of  the  court,  amended  by  making  new  parties  coplaintiffs.  Held  that,  the  parties 
not  being  the  same,  the  plea  in  aoatement  could  not  be  sustained. 

In  bank.  Appeal  from  superior  court,  Tulare  county;  William  W.  Cross, 
Judge. 

Suit  for  an  injunction  by  August  Heilbron,  Adolph  Heilbron,  and  others, 
against  the  Fowler  Switch  Canal  Company.  Judgment  for  plaintiffs,  and  de- 
fendant appeals. 

Edward  J,  Pringle  and  E,  C,  Winchell^  for  appellant.  Brown  c&  Daggett 
and  Terry  d:  Terry,  for  respondents. 

Temple,  J.  The  facts  constituting  the  plaintiffs*  case  in  this  action  are 
pretty  much  the  same  as  in  the  case  o^  Heilbron  v.  Ditch  Co,,  17  Pac.  Rep. 
65,  recently  decided  by  us.  Plaintiffs  are  in  possession  of  the  Hancho  Laguna 
de  Tache,  contiiining  about  50,000  acres  of  land,  under  a  lease  for  10  years, 
with  the  privilege  of  purchasing  during  their  term.  Kings  river  forms  a 
boundary  of  this  farm  for  30  miles,  aird,  dividing  at  a  point  witliin  this  dis- 
tance, one  channel  of  the  river,  called  "Cole  Slough,"  flows  through  therawc^ 
for  a  distance  of  10  miles.  Phiintiffs  claim  under  a  Mexican  grant  made  Jan- 
uary 10,  1846.  The  claimant  filed  his  petition  for  the  confirmation  of  his 
title  with  the  land  commissioners  to  ascertain  and  settle  private  land  claims 
in  California,  Pebruary  15, 1853;  and,  the  title  being  confirmed,  a  patent  was 
Issued  for  the  same  March  6,  1866.  Kings  river  rises  in  the  Sierra  Nevada 
mountains,  and  carries  at  its  lowest  stages  only  about  1,000  cubic  feet  of  water 
per  second,  and  at  the  highest  stages,  during  the  time  of  melting  snows  in 
the  spring  and  summer,  a  much  larger  volume,  sometimes  as  much  as  15,000 
cubic  feet  per  second.  During  ordinary  stages  of  water  Cole  slough  carries 
the  larger  portion  of  the  waters  of  Kings  fiver,  and  during  the  period  of  low 
water  all  that  reaches  t^e  point  of  divergence.  For  more  than  two  years  be- 
fore the  bringing  of  this  action,  the  plaintiffs  had  maintained  and  cultivated 
about  3,000  acres  of  alfalfa  upon  the  land;  and  to  Irrigate  the  alfalfa,  water 
their  stock,  and  increase  the  productiveness  of  their  land,  they  had  built  a 
dam  in  Cole  slough,  and  constructed  canals  and  ditches  leading  out  of  Cole 
slough,  conducting  the  water  over  their  land,  increasing  its  productiveness, 
and  furnishing  water  for  their  cattle,  amounting  to  10,000  head,  which  were 
entirely  dependent  upon  the  river  for  water  to  drink.  The  defendant  is  a 
corporation,  organized  to  appropriate  and  divert  the  water  of  Kings  river,  and 
avers  in  its  answer  that  it  has  taken  all  the  steps  required  under  tlie  Civil 
Code  to  authorize  it  to  appropriate  1,500  cubic  feet  per  second,  flowing  contin- 
uously, and  at  great  expense  has  constructed  a  canal  with  a  capacity  of  from 
l,000'to  1,500  cubic  feet  per  second,  sufficient  for  irrigating  240,000  acres  of 
land;  that  the  stockholders  own  about  60,000  acres  of  land  along  the  canal 
and  its  branches.  The  land  owned  by  the  stockholders  Is  a  long  distance  from 
the  river,  none  of  them  being  riparian  owners*  and  no  portion  of  the  water 
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would  ever  find  Its  way  again  into  tlie  river.  It  was  found  as  a  fact  that  the 
defendant  threatens,  and  unless  enjoined  will,  divert  300  cubic  feet  of  water 
per  second,  and  as  much  as  1,500  cubic  feet  of  water  per  second  when  there 
is  the  last-named  quantity  flowing  in  the  river  at  the  head  of  defendant's  ca- 
nal, and  the  Bancho  Laguna  de  Tache  will  be  deprived  of  a  material  and  sub- 
stantial quantity  of  water;  that  plaintiffs  will  be  deprived  of  the  use  of  water 
with  which  to  irrigate  said  land,  their  cattle  of  sufiicieut  quantity  to  drink, 
and  that  great  damage  and  injury  will  occur  annually,  and  of  such  extent  that 
the  same  cannot  be  justly  computed  or  estimated,  and  an  action  for  damages 
would  not  afford  an  adequate  remedy.  The  defendant  does  not  deny  that  it 
threatens  to  divert  from  the  stream  1,000  cubic  feet  of  water  per  second,  but 
denies  that  it  proposes  to  take  all  the  water  of  Kings  river,  or  a  sufficient 
quantity  to  injure  the  lands  of  plaintiffs,  and  alleges  that  defendant  claims  the 
right  of  withdrawal  of  water  only  in  proportion  to  the  supply  which  may  be 
flowing  in  the  river,  and  does  not  intend  to  divert  the  whole  amount  provided 
in  its  articles  of  incorporation,  nor  800  cubic  feet  as  alleged  in  the  complaint. 
The  answer  also  avers  tliat  defendant  was  incorporated  for  the  purpose  of  ac- 
quiring the  title  to  1,000  cubic  feet  of  water  per  second,  which  amount  they 
purchased  from  one  Dusy;  and  that  since  they  have  taken  under  the  Code  500 
additional  cubic  feet  per  second;  and  that  it  has  commenced  the  construction 
of  a  suitable  dam  and  head-gate  sufficient  to  divert  the  amount  of  water,  the 
canal  being  80  feet  wide  and  5  feet  deep,  and  had  so  far  completed  the  work 
as  to  be  able  t©  divert  1,500  cubic  feet  of  water  per  second,  "so  appropriated 
and  owned  by  defendant,  into  its  canal,  and  to  conduct  the  same  along  and 
through  its  said  canal  a  distance  of  21  miles;*'  and  that  they  have  expended 
in  its  constniction  $110,000.  Plaintiff  recovered  judgment,  and  the  defend- 
ant appeals  from  the  judgment,  and  from  an  order  denying  its  motion  for  a 
new  trial.  The  appeal  from  the  judgment,  not  having  been  taken  within  one 
year,  must  be  dismissed.  On  the  trial  the  defendant  attempted  to  prove  its 
right  as  an  appropriator  by  showing  its  compliance  with  the  provisions  of  the 
Code.  This  evidence  was  excluded,  on  the  objection  of  plaintiffs,  and  defend- 
ant excepted.  The  court  also  excluded,  against  the  exception  of  the  defend- 
ant, evidence  tending  to  show  that  tiiere  was  no  appreciable  difference  in  the 
quantity  of  water  in  Kings  river  at  a  time  when  defendant  was  taking  wa- 
ter, and  at  a  time  when  it  was  not  taking  water,  from  the  river.  In  like  man- 
ner the  court  refused  to  permit  the  defendant  to  show  that  its  officers  had  in- 
structed its  head-gate  keeper  that,  whenever  the  water  was  low  in  the  river, 
and  there  could  be  any  cause  of  complaint  by  any  one,  or  it  would  make  an 
appreciable  difference  in  the  quantity  of  water  iii  the  river,  he  was  not  to  take 
water,  but  to  shut  down  his  gate,  and  only  take  water  when  it  would  make 
no  appreciable  difference  in  the  quantity  flowing  in  the  river. 

The  first  point  made  by  appellant  is  that  where  a  party  suffers  no  appreci- 
able injury,  and  is  threatened  with  none,  he  cannot  invoke  the  aid  of  a  court 
of  equity  to  restrain  a  trespass,  but  will  be  left  to  his  remedy  at  law.  Per- 
haps this  proposition  might  be  admitted  without  affecting  the  merits  of  this 
appeal.  It  does  not  follow  because  the  injury  is  incapable  of  ascertainment, 
or  of  being  computed  In  damages,  and  therefore  only  nominal  damages  can 
be  recovered,  that  it  is  trifling  or  inconsiderable.  It  is  doubtful  if  it  can  prop- 
erly be  said  that  there  is  any  evidence  in  the  case  which  tends  to  show,  or  if 
that  which  was  offered  would  have  tended  to  show,  that  the  injury  to  plain- 
tiffs was  inconsiderable.  That  it  was  unascertainable,  and  in  that  sense  in- 
appreciable, may  be  a  good  reason  why  an  injunction  should  issue.  This  ques- 
tion is,  however,  not  an  open  one  in  this  state,  but  has  been  repeatedly  passed 
on  and  settled  in  unmistakable  terms.  Lux  v.  UaygiUy  69  Cal.  258,  10  Pac. 
Kep.  674;  Moore  v.  Water-Works  Co,,  68  Cal.  150,  8  Pac.  Kep.  816;  Stajiford 
V.  Felt,  71  Cal.  249,  16  Pac.  Rep.  900;  Parke  v,  KUham,SCsLl  77;  Ferrea  v. 
Knipe,  28  Cal.  341.    No  doubt  there  are  cases  in  which  a  court  will  refuse  to 
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interfere  by  injnnotion  to  prevent  a  trespass,  where  it  can  see  that  the  injury 
will  be  slight,  and  the  injunction  may  work  great  injury.  Here  the  defend* 
ant  professes  to  take  from  plaintiffs  their  property,  reaily*  upon  tiie  plea  that 
it  is  worth  but  little  to  the  plaintiffs,  and  much  to  the  defendant.  It  is  not  an 
ordinary  trespass.  It  is  a  perpetual  taking  of  the  property  of  the  plaintiffs, 
— a  continuous  nuisance,  which,  may  ripen  into  a  riglit  unless  prevented. 
The  injury  is  one,  also,  which,  in  its  nature,  cannot  be  estimated.  In  the 
recent  case  of  Heilhron  v.  Ditch  Co.  it  was  said:  "The  flow  of  the  water  of  a 
stream,  whether  it  overflow  the  banks  or  not,  naturally  irrigates  and  moist- 
ens the  ground  to  a  great  and  unknown  extent,  and  thus  stimulates  vegetar 
tion,  and  the  growth  and  decay  of  vegetation  add  not  only  to  the  fertility,  but 
to  the  substance  and  quantity,  of  the  soil."  If  this  be  so, — and  it  cannot  be 
doubted, — it  is  obvious  that  in  a  climate  like  that  wliere  this  land  is  situated, 
the  benefit  derived  from  a  flow  of  water  for  30  miles  along  its  boundary,  and 
10  miles  through  it,  cannot  be  inconsiderable;  but  yet  the  extent  of  benefit 
must  ever  be  an  unknown  quantity.  The  defendant  here  states  that  the  chan- 
nel of  the  river  above  and  along  this  land  is  deep,  and,  therefore,  at  times  of 
ordinary  flow,  the  seepage  cannot  be  great.  If  so,  it  must  be  important  to 
plaintiffs  that  the  channel  should  carry  a  full  stream,  and  evidently  at  such 
times  the  percolation  would  be  increased. 

The  right  claimed  by  the  defendant  is  not  to  appropriate  the  surplus  waters 
of  extraordinary  floods,  wiien  the  flow  is  more  destructive  than  useful.  It 
claims  as  an  appropriator  a  certain  quantity  of  water,  adversely  to  the  ripa- 
rian proprietor;  and,  if  the  claim  be  valid,  it  may  be  asserted  at  any  stage  of 
the  water.  But  the  rights  of  the  riparian  proprietor  do  not  depend  upon  the 
quantity  of  water  flowing  in  the  stream.  Nor  can  tiiat  flow  be  said  to  be  an 
extraordinary  flood  which  csin  be  counted  upon  as  certain  to  occur  annually, 
and  to  continue  for  months.  The  defendant  has  no  reservH>ir  to  retain  the 
surplus  waters'of  casual  and  unusual  freshets,  and  its  works  weuld  be  of  little 
value  if  its  dependence  were  only  upon  such  waters.  And  certafjily  it  would 
be  a  poor  protection  to  the  plaintiffs  to  have  to  depend  upon  the  keeper  of  the 
head-gate  of  defendant  to  take  only  a  proportionate  amount  of  water,  or  to 
take  water  only  when  it  could  be  done  without  injury  to  plaintiffs.  There 
was  no  error  in  excluding  the  offered  testimony. 

We  see  nothing  in  the  suggestion  that  defendant  is  presumably  the  licensee 
of  the  United  Stiites,  and  that  the  United  States,  being  an  upper  riparian  pr«>- 
prietor,  could  take  a  reasonable  quantity  of  water  as  against  the  lower  ripan 
rian  owner.  A  riparian  owner  may  not  authorize,  as  against  a  lower  pro«-  ^ 
prietor,  a  company  to  take  water  from  the  stream,  to  be  conducted  at  a  dis- 
tance, and  sold.  We  see  no  occasion  to  discuss  the  question  as  to  whether 
the  river  is  navigable  or  not.  In  either  event  the  result  would  be  the  same. 
The  riparian  owner  on  a  non-tidal  navigable  stream  has  all  the  rights  of  a 
riparian  owner  not  inconsistent  with  the  public  easement.  Brown  v.  Chfid'^ 
houme,  31  Me.  9;  Moore  v.  Sanbome,  2  Mich.  519;  Wood,  Nuis.  §  485;  Smith 
V.  City  qf  Rochester,  92  N.  Y.  463;  Woodruff  v.  Mining  Co.,  18  Fed.  Rep. 
753.  Besides,  Ck)le  slough  is  not  claimed  to  be  a  navigable  stream.  The 
right  of  the  state  to  interfere  with  the  flow  there  would  certainly  be  limited 
to  the  interest  of  navigation. 

The  estate  of  the  plaintiffs  is  suflicient  to  enable  them  to  maintain  this  action. 
They  were  lessees  for  a  term  of  10  years,  with  the  privilege  of  purchasing  dur- 
ing that  time.  If  they  fail  to  perfect  the  purcliase,  the  fact  that  the  injunction 
is  in  foi-m  perpetual  cannot  injure  the  defendant.  If  the  estate  which  the  in- 
junction was  designed  to  protect  cease  to  exist,  there  would  be  no  one  to  en- 
force the  judgment,  for  there  would  be  no  one  in  privity  with  the  plaintiffs. 
Practically  it  would  cease  to  exist. 

The  plea  in  abatement  cannot  be  sustained.  The  same  plaintiffs,  except* 
ing  only  the  representatives  of  the  estate  of  Poly,  commenced  a  suit  for  a 
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similar  purpose  aga!nst  this  defendant,  but  in  that  suit  claimed  damages. 
That  suit  is  still  pending,  and  in  it  defendant  has  appeared  and  answered. 
Originally  the  parties  to  the  two  suits  were  precisely  the  same,  biit»  after  the 
plea  in  abatement  was  filed,  the  plaintiff,  by  leave  of  the  court,  amended,  mak- 
ing the  representjitives  of  Poly  co-plaintiffs.  Now  the  action  differs  from  the 
former  one  in  that  the  plaintiffs  are  not  entirely  the  same,  and  no  judgment 
for  damages  is  asked,  and  the  last  complaint  charges  the  actual  diversion,  and 
the  threats  to  continue,  at  a  date  subsequent  to  the  bringing  of  the  first  ac- 
tion. Considered  merely  as  a  matter  of  amendment,  the  court  properly  al- 
lowed it.  The  plea  in  abatement  is  not  favored,  and  the  fact  that  the  parties 
are  not  the  same  justifies  the  ruling  of  the  court  below. 

The  appeal  from  the  judgment  is  dismissed,  and  the  order  denying  the  mo- 
tion for  a  new  trial  Is  affirmed 

We  concur:   McKinstet,  J.;  McFarland,  J.;  Thornton,  J.;  Sharp- 
stein,  J. 


(76  Cal.  m) 

Maloney  et  ux.  V.  Hefer.    (No.  9,866.) 

{Supreme  Court  of  Calif amicu    March  29, 1888.) 

Homestead— Bequisites-^Residbnoe. 

A  person  who  owns  a  lot  having  upon  it  a  front  and  rear  house  separated  hy  a 
fence  cannot  claim  a  homestead  in  the  whole  lot  when  she  resides  m  one  of  the 
houses  only,  and  has  rented  out  the  other  for  years. 

In  bank.  Appeal  from  superior  court;,  city  and  countj  of  San  Francisco; 
John  F.  Finn,  Judge. 

E.J,<&J,  S.  Moore y  (Nathaniel  Bennett  and  Edward  J.  Pringle,  of  coun- 
sel,) for  appellants.    N.  B,  Mulville,  for  respondent. 

Searls,  G.  J.  This  cause  was  heard  and  decided  by  department  1,  in  an 
opinion  filed  November  30,  1887.  15  Pac.  Rep.  763.  A  rehearing  was  sub- 
sequently granted,  and  the  cause  has  been  reargued  before  the  court  in  bank. 
Counsel  for  appellants  urge  that  the  effect  of  the  former  judgment  was  to 
revei-se  a  finding  of  the  court  below  which  was  not  attacked.  We  draw  no 
,^,^^  such  inference  from  the  decision.    Plaintiffs  and  appellants  sought  by  their 

' ,  action  to  quiet  title  to  a  lot  of  land  claimed  as  their  homestead,  having  upon 

ripa-  ^^  ^  front  and  rear  house,  the  former  of  which  was  rented  to  tenants,  and  the 

PQ.  latter  occupied  by  them  as  a  family  residence.    The  wife  made  a  declaration 

a  dis-  ^^  homestead  upon  the  whole  property  while  so  occupying  the  rear  building, 

pther  ^^^  ^^  ^^^^  rented  such  rear  building,  except  one  room  therein,  reserved  for 

qnie.  storing  the  family  furniture,  and  had  removed  temporarily  from  the  premises 

"'  f  ^  and  remained  absent  therefrom  for  three  or  four  months,  during  which  time 

%ad'  ^^^  declaration  of  homestead  was  filed  and  recorded.    Defendant  had  caused 

.'llf^  .     that  portion  of  the  lot  covered  by  the  front  house  to  be  sold  upon  an  execution 

'/!pp^  issued  on  a  judgment  in  his  favor,  and  held  a  sheriff's  deed  therefor.    De- 

Tiie  fendant  claimed  title  to  the  front  portion  of  the  lot  under  this  sheriff's  deed, 

ted  \  ^"^  ^^^  ^^*  make  any  claim  to  the  rear  house  and  premises.    The  court  found 

^^^  '  that  the  front  house  and  premises  were  not  the  homestead  of  plaintiffs,  and 

that  defendant  had  title  thereto;  that  the  rear  house  and  premises  were  the 
,  homestead  of  plaintiffs,  etc.,  and  quieted  their  title  thereto.    Plaintiffs  ap- 
pealed from  so  much  of  the  judgment  as  decreed  defendant  to  be  the  owner 
of  and  quieted  his  title  to,  the  front  house  and  premises. 

As  to  that  portion  of  the  decree  which  awarded  the  rear  house  and  premi- 
ses to  plaintiffs  as  their  homestead,  and  quieted  their  title  thereto,  there  was 
no  appeal.  It  follows:  (1)  That  what  was  said  in  the  former  opinion  did 
not  have,  and  could  not  have,  any  reference  to  the  rear  house  and  premises; 
and  (2)  that,  as  plaintiffs  claimed  the  frout  house  and  premises  as  a  homestead, 
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all  questions  touching  the  validity  of  such  claim  were  pertinent  to  the  inquiry 
on  this  appeal.  The  fact  that  the  same  declaration  of  iiomestead  covered  the 
entire  property,  a  portion  of  which  is  not  in  dispute,  cannot  preclude  an  in- 
quiry into  the  sufficiency  of  that  declaration,  or  the  existence  of  the  facts 
necessary  to  uphold  it,  so  far  as  applicable  to  the  subject  of  this  controversy. 
'^The  homestead  consists  of  tlie dwelling-house  in  which  the  claimant  resides, 
and  the  land  on  which  the  same  Is  situated."  Civil  Code,  1 1237.  It  is  the 
principal  use  to  which  property  is  put,  and  not  quantity,  which  furnishes  the 
test  in  determining  the  question  whether  or  not  property  is  subject  to  dedication 
as  a  homestead.  Ackleyy.  Chamberlain,  16  Cal.  182;  Gregg  v.  Bostwicky  33 
Cal.  220.  And,  if  only  a  part  of  the  land  described  in  the  homestead  declaration 
be  actually  used  and  appropriated  as  tlie  home  of  the  family,  the  remainder  not 
so  used  and  appropriated  forms  no  pait  of  the  homestead  claim,  in  the  sense  of 
the  statute.  Mann  v.  Rogers,  35  Cal.  319.  In  Tiernan  v.  His  Creditors,  62 
Cal.  286.  it  was  held  that,  in  case  of  the  ownership  of  a  double  house,  one  side 
of  which  was  occupied  by  the  insolvent  as  a  family  residence,  and  the  other 
side  rented  to  tenants,  the  part  so  rented  could  not  be  set  off  as  a  homestead 
to  the  insolvent.  In  Laughlin  v.  Wright,  63  Cal.  113,  it  was  said:  "But  the 
mere  filing  of  a  declaration  of  homestead  does  not  of  itself  constitute  the  prem- 
ises embraced  within  it  the  homestead  of  the  declarant.  The  use  of  the  prop- 
erty is  an  important  element  to  be  considered.  From  the  record  in  this  case 
it  appears  that  the  premises  in  question  were  used  by  the  Wrights  primarily 
and  principally  as  a  hotel  for  the  accommodation  of  the  public.  *  *  * 
But  their  residence  there  was  but  incidental  to  the  business  of  running  the 
hotel.  *  *  *  It  would  be  doing  violence  to  the  statute  to  regard  property 
so  used  as  a  homestead  which  is.  and  was  intended  to  be,  the  place  where  the 
home  is."  The  benign  object  of  the  statute  was  to  protect  the  home  of  the 
owner  from  forced  sale,  and  not  to  withdraw  from  the  reach  of  creditors 
property  of  the  debtor  as  a  source  of  revenue  for  the  support  of  himself  or  fam- 
ily. In  view  of  this  paramount  object  the  justice  of  the  distinction  made,  and 
the  limitation  placed  upon  the  right  of  the  homestead  claimant,  is  manifest. 

As  to  the  premises  in  dispute,  the  finding  of  the  court,  which  is  amply  sup- 
ported by  the  evidence,  is  against  the  appellants.  It  is  as  follows:  "The 
plaintiffs  have  not  lived  in  or  occupied  said  front  house  or  premises  for  over 
ten  years  last  past,  but  have  been  renting  the  same  to  tenants  during  that 
time."  The  findings  then  proceed  to  show  that  the  premises  in  question  are 
separated  from  the  residence  in  the  rear  by  a  tight  board  fence,  and  are  sep- 
arate and  independent  from  each  other,  etc.  Premises  thus  separateil  and 
thus  used  were  not  subject  to  dedication  as  a  homestead  by  the  mere  filing  of 
a  declaration,  as  provided  by  the  statute;  and,  waiving  all  question  as  to  a 
homestead  right  initiated  by  a  declaration  made  when  the  parties  lived  upon 
the  rear  premises,  but  tiled  and  recorded  after  they  had  left  and  temporarily 
rented  such  premises,  and  the  conclusion  is  still  inevitable  that,  as  to  the  front 
lot,  it  did  not  and  could  not  become  a  homestead,  because  not  used  as  a  home 
at  the  time  of,  or  for  many  years  prior  to,  the  declaration  by  which  it  was 
sought  to  impress  it  with  that  character. 

The  judgment  and  order  appealed  from  are  affirmed. 

We  concur:  McKinstry,  J. ;  Temple,  J. ;  McFarland,  J.;  Sharpstein, 
J.;  Paterson,  J.;  Thornton,  J. 


(75  Cal.  419) 

In  re  Bullock's  Estate.    (No.  12,204.) 

(Supreme  Court  of  California.    March  29,  1888.) 

Executors  and  Administrators — Accounting — Order  op  Court. 

An  order  directing  an  administrator  to  dismiss  a  suit  brought  by  hfin  on  a  claim 
alleged  to  be  due  the  estate,  and  finding  that  thereupon  there  is  no  property  in  the 
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hands  of  the  administrator,  and  directing  that  htf  forthwith  file  his  flnal  account, 
is  an  attempt  on  the  part  of  the  court  making  it  to  state  and  settle  the  account  of 
the  administrator,  and  is  erroneous. 

In  bank.  Appeal  from  superior  court,  city  and  county  of  San  Francisco; 
J.  V.  CJOFFEY,  Judge. 

Henry  Thompson,  for  appellant.    David  McClure^  for  respondent. 

McKiNSTRY,  J.  By  the  last  will  and  testament  of  deceased,  his  mother, 
Almira  W.  Wheeler,  was  made  sole  legatee  and  devisee  of  his  estate.  She 
was  also  his  only  heir  at  law.  Washington  Ayer,  as  assignee  of  Almira  W. 
Wheeler  moved  the  superior  court,  wherein  the  administration  was  pending, 
that  citation  issue  to  George  A.  Worn,  administrator  with  the  will  annexed 
of  the  estate  of  deceased,  commanding  him  to  appear  and  show  cause  why  an 
order  should  not  be  entered  directing  him  to  dismiss  a  ceitain  action  thereto- 
fore brought  by  said  Worn,  as  administrator,  etc.,  against  the  executors  of  E. 
M.  Fry,  deceased,  and  Charles  S.  Neal,  and  then  pending  in  tlie  superior 
court  of  San  Francisco;  and  further  requiring  the  said  Worn,  as  adminis- 
trator, etc.,  to  file  his  final  account  as  such.  On  the  return-day  of  the  cita- 
tion. Worn,  as  administrator,  showed,  or  attempted  to  show,  cause.  Tiie 
court  below  made  and  entered  an  order  entitled  in  the  transcript  "Order  di- 
recting administrator  to  file  account,"  etc.,  wherein  the  court  directed  that 
the  said  administrator  with  the  will  annexed,  "on  the  coming  to  him  of  a  cer- 
tified copy  of  this  order,  do  forthwith  file  in  this  court  an  account  of  the  re- 
ceipts and  disbursements  made  by  him  as  administrator  with  the  will  an- 
nexed of  said  estate  since  his  qualification  as  such,  and  of  his  actions  and  pro- 
ceedings as  such  administrator  since  said  date."  The  order  then  proceeds — 
•  and  it  is  from  that  portion  of  the  order  which  follows  that  this  appeal  is  taken : 
"Which  said  account  shall  stand  and  serve  as  the  final  account  as  to  such  ad- 
min istrator.  And  it  is  further  ordered,  adjudged ,  and  decreed  that  said  George 
A.  Worn,  as  administrator  with  the  will  annexed  of  the  estate  of  Frank  Dyer 
Bullock,  deceased,  do  forthwith  dismiss,  abate,  and  discontinue,  and  that  he 
do  order  and  require  to  be  dismissed,  abated,  and  discontinued,  that  certain 
action  hereinabove  mentioned  as  pending  in  the  superior  court  of  the  city  and 
county  of  San  Francisco,  state  of  California,  numbered  16,665,  and  entitled, 
Qeorge  A.  Worn,  as  Administrator  with  the  Will  Awiexed  of  the  Estate  of 
F.  B,  Bollock,  Deceased,  Plaintiff  vs.  /.  D.  Fry,  Eocecutor  of  the  Last  Will 
and  Testament  of  E.  M.  Fry,  Deceased,  and  Charles  S,  Neal,  Deftndants, 
andthat  no  further  proceeding  be  had  or  taken  therein  by  said  George  A. 
Worn,  except  as  may  be  necessary  to  procure  the  dismissal,  abatement,  and 
discontinuance  of  said  action.  And  it  having  appeared  to  the  court  that  no 
property  of  any  nature,  kind,  or  description  belonging  to  said  estate  has  ever 
come  to  the  hands  of  said  George  A.  Worn,  as  such  administrator  or  other- 
wise, and  tliat  there  are  not  any  claims  in  favor  of  said  estate  except  the  claim 
which  is  the  subject  and  basis  of  the  above-mentioned  action,  it  is  therefore 
ordered  by  the  court  that  upon  the  settlement  of  the  said  account  (for  the  fil- 
ing of  which  order  and  direction  has  been  hereinbefore  madej  the  said  George 
A.  Worn  shall  be  relieved  and  discharged  from  the  duties  or  his  trust  as  the 
administrator  with  the  will  annexed  of  the  estate  of  said  Frank  D.  Bullock, 
^deceased,  and  that  estate  of  Frank  D.  Bullock,  deceased,  be  thereupon  and 
'immediately  thereafter  terminated,  settled,  ended  and  closed." 

We  express  no  opinion  as  to  the  validity  of  the  orders  contained  in  the  por- 
tion of  the  decree  appealed  from.  Void  orders  may  be  appealable.  If  the  or- 
ders appealed  from  can  be  treated  simply  as  orders  commanding  the  dismissal 
of  the  action  against  the  executor  of  the  estate  of  Fry,  deceased,  and  another, 
and  directing  the  discharge  of  Worn,  administrator,  upon  and  after  the  set- 
tlement of  an  account  not  yet  filed,  they  were  premature,  but  not  appealable. 
Code  Civil  Proc.  §  963.    But  they  were  neither  mere  recitals  nor  orders  inde- 
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pendent  of  the  settlement  of  the  account  which  was  ordered  In  the  same  de- 
cree. When  the  court  undertook  to  direct  the  dismissal  of  an  action  brought 
by  the  administrator  upon  a  claim  alleged  to  be  due  the  estate,  and  to  find 
thereupon  tliat  there  was  no  property  in  the  hands  of  the  administrator,  it 
undertook  both  to  state  and  settle  his  account  to  that  extent.  It  determined 
his  rights  in  that  regard,  and  settled,  or  attempted  to  settle,  his  account,  as 
effectually  as  if  the  order  had  been  made  after  he  had  filed  an  account. 
Whether  an  order  is  appealable  is  to  be  determined  by  what  it  purports  to  de- 
termine; not  by  what  may  be  its  actual  operative  effect.  The  portion  of 
the  decree  appealed  from  was,  if  operative,  a  settlement  of  an  account. 

From  what  has  been  said,  it  appears  that  the  court  below  erred  in  entering 
and  making  it.  That  portion  of  the  judgment  or  order  appealed  from  is  re- 
versed. 

We  concur:    Temple,  J.;  Thornton,  J.;  Shabpstein,  J. 


(75  Cal.  506) 

McCoBMiCK  et  tix.  V.  Centbal  R.  CJo.    (No.  9,925.; 
(Supreme  Cawrt  of  California,    April  17, 1888.) 
New  Tbial— Grounds  for— Nbwlt-Disoovbbed  Evidenoe. 

The  evidence  was  oonfiicting  as  to  whether  plaintiff  was  Btmck  by  a  horse  at- 
tached to  defendant's  car,  as  she  alleged,  or  by  the  pole  of  a  truck  near  the  car. 
Held^  that  a  new  trial  will  not  bo  granted  to  plaintiff  on  the  affidavits  of  two  per- 
sons that  the  truck  did  not  move,  and  from  its  position  could  not  have  struck  her; 
such  newly-discovered  evidence  being  merely  cumulative.* 

(Commissioners'  decision.  Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  T.  H.  Reardon,  Judge. 

Action  by  John  McCormick  and  Susan  McCormick,  his  wife,  for  injuries  al- 
leged to  have  been  sustained  by  the  latter  through  the  negligence  of  defend- 
ant, the  Central  Bailroad  Company.  Verdict  and  judgment  for  defendant. 
Plaintiffs  appeal. 

Manuel  Eyre,  for  appellants.     Gunnison  &  Sooth,  for  respondent. 

Hayne,  C.  Action  against  a  street-car  company  for  personal  injuries. 
Verdict  and  judgment  for  defendants.  The  only  point  made  is  that  the  plain- 
tiff's motion  for  new  trial  should  have  been  gi*anted  on  the  ground  of  newly- 
discovered  evidence.  The  plaintiff's  theory  was  that  she  was  struck  by  the 
horse  attached  to  the  car,  and  that  the  car-wheel  passed  over  her  leg.  The 
defense  was  that  the  plaintiff  was  struck  by  the  pole  of  a  truck  which  was 
near  the  car,  and  that  this  was  the  cause  of  the  accident.  Upon  this  ques- 
tion the  plaintiff  testified  that  she  was  struck  by  the  horse,  and  that  the  truck 
did  not  move  at  all.  One  Offerman  and  one  Newman  testified  to  the  same 
effect.  On  the  other  hand,  the  driver  of  the  car  testified  that  it  was  the  pole 
of  the  truck  which  struck  her,  and  not  the  horse  or  car;  and  he  was  corrobo- 
rated by  a  Miss  Annie  Norton,  a  by-stander. 

The  evidence  which  is  claimed  to  be  newly  discovered  is  shown  by  the  affi- 
davits of  one  Galbraith  and  one  O'Brien  to  the  effect  that  the  truck  did  not 
move,  and  from  its  position  it  could  not  have  struck  the  plaintiff;  and  the  af- 
fidavit of  plaintiff's  husband  to  the  effect  that  a  certain  Mrs.  Stewart  had* 
told  him  that  the  witness  Norton  had  made  declarations  to  the  contrary  of 
her  testimony,  but  that  Mrs.  Stewart  would  not  make  affidavit  to  that  effect. 
As  a  matter  of  course,  this  hearsay  evidence  is  not  to  be  regarded,  and  the 
other  matters  stated  in  the  affidavit  are  unworthy  of  special  notice.  The  affi- 
davits of  Galbraith  and  O'Brien  are  upon  a  subject  which  was  much  disputed 
at  the  trial  and  are  merely  cumulative  and  not  such  as  to  render  a  different 

^  See  note  at  end  of  case. 
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result  probable,  and  therefore,  ander  the  well-settled  rule,  were  not  sufficient 
to  warrant  a  new  trial.  We  therefore  advise  that  the  order  denying  a  new 
trial  be  affirmed. 

We  concur:    Belcher,  C.  C;  Foote,  C. 

Feb  Gubiam.  For  tlie  reasons  given  in  the  foregoing  opinion  the  order 
denying  a  new  trial  is  affirmed. 

NOTE. 

Nbw  TuiAii'-NBWLT'-DiscoYERED  EviDBKOB.  A  new  trial  will  be  granted  on  the 
^:x>und  of  newly-discovered  evidence  when  it  appears  that  the  evidence  was  brought  to 
the  knowledge  of  defendant  after  the  trial,  and  could  not  have  been  previouslydiscov- 
ered.  Greenwalt  v.  Tucker,  10  Fed.  Rep.  884;  Seeley  v.  Perry,  (Iowa,)  8  N.  W.  Rep. 
678:  Kelleher  v.  Kenney,  (Cal.)  4  Pac.  Rep.  1005.  The  granting-  of  a  new  trial  for  new- 
ly-discovered ^evidence  IS  largely  in  the  discretion  of  the  trial  judge,  Eldiidge  v.  Rail- 
way Co.,  (Minn.)  20  N.  W.  Rep.  151;  the  exercise  of  which  will  not  be  disturbed,  un-  . 
less  it  appears  that  it  violated  a  clear  legal  right  of  the  appellant,  or  that  It  involved  an 
abuse  of_judicial  discretion,  Lampsen  v.  Brander,  (Minn.)  11  N.  W.  Rep.  94;  Smith  v. 
Smith,  (Wis.)  8  N.  W.  Rep.  868;  Regents  v.  Linscott,  (Kan.)  1  Pac.  Rep.  81. 

A  new  trial  will  not  be  granted  on  the  ground  of  newly-discovered  evidence  when 
such  evidence  is  merely  cumulative,  or  is  upon  unimportant  matters  in  the  case,  or  is 
of  an  Impeaching  character,  or  where,  in  "Uie  opinion  of  the  court,  such  evidence,  if 
produced,  would  not  affect  the  action  or  verdict  of  a  jury.  Brown  v.  Evans,  17  Fed. 
Rep.  918;  MarshaU  v.  Mathers,  (Ind.)  3  N.  E.  Rep.  120;  Blackburn  v.  Crowder^JInd.) 
10  N.  E.  Rep.  933;  DonneUy  v.  Burkett,  (Iowa,)  34  N.  W.  Rep.  330;  Ethridge  v.  Hobbs, 
(Ga.)  3  S.  E.  Rep.  251;  Bailey  v.  Landingham,  (Iowa,)  3N.  W.  Rep.  460;  Hickenbottom 
V.  Railway  Co.,  (Iowa,)  11  N.  W.  Rep.  652;  Morrow  v.  Railway  Co.,  (Iowa,)  16  N.  W. 
Rep.  572;  HaUiday  v.  Briggs,  (Neb.)  18  N.  W.  Rep.  55;  Krueger  v.  City,  (Wis.)  27 
N.  W.  Rep.  836;  Ketchum  v.  Breed,  (Wis.)  26  N.  W.  Rep.  271:  Baughman  v.  Penn, 
(Kbh.)  6  Pac,  Rep.  890;  Reed  v.  Drais,  (Cal.)  8  Pac.  Rep.  20;  Chandler  v.  Thompson, 
30  Fed.  Rep.  38;  De  Hart  v.  Aper,  (Ind.)  8  N.  E.  Rep.  375;  Railroad  Co.  v.  Boon,  (Tex.) 
1  6.  W.  Rep.  632;  Walker  v.  Brown,  Id.  797;  Munro  v.  M.oody,  (Ga.)  2  S.  E.  Rep.  688; 
Hart  V.  Jackson,  (Ga.)  3  S.  E.  Rep.  1 ;  Fuller  v.  Harris,  29  Fed.  Rep.  814;  Pennsylvania 
Co.  V.  Nations,  (Ind.)  12  N.  E.  Rep.  809;  Cirkel  v.  Ellis,  (Minn.)  31  N.  W.  Rep.  513; 
Chandler  v.  Thompson,  80  Fed.  Rep.  38. 

On  the  application  the  party  moving  must  show— Fir^t,  that  the  proposed  evidence 
has  been  discovered  since  the  trial,  and  that  due  diligence  was  exercised  to  discover  it 
prior  to  that  time ;  second,  that  the  evidence  is  competent  and  materiaL  Town  of  Man« 
son  V.  Ware^JIowa,)  19  N.  W.  Rep.  275;  Carson  v.  Henderson,  (Kan.)  8  Pac.  Rep.  727; 
Brickley  v.  WaUter,  (Wis.)  32  N.  W.  Rep.  778;  Fenno  v.  Chapin,  (Minn.)  8  N.  W.  Rep. 
762.  The  affidavit  must  set  forth  the  facts  relied  upon  as  constituting  due  diligence  on 
the  part  of  the  applicant.  Gorachi  v.  Hlntz,  (Neb.)  14  N.  W.  Rep.  879 ;  Smith  v.  Waga- 
man.  (Iowa,)  11 N.  W.Rep.  713;  Pinschowers  v.  Hanks,  (Nev.)  1  Pac.  Rep.  454;  Wilkes 
V.  Woiback,  (Kan.)  2  Pac.  Rep.  508;  Ross  v.  Sedgwick,  (Cal.)  10  Pao.B<ep.  400;  Patter- 
son  V.  ColUer,  (Ga.)  3  S.  E.  Rep.  119;  Moores  v.  WiUs,  (Tex.)  5  S.  W.  Rep.  675;  Allen 
V.  Bond,  (Ind.)  14  N.  E.  Rep.  492;  Poullain  v.  PouUaln,  (Ga.)  4  S.  E.  Rep.  81. 

Where  the  affidavit  in  support  of  the  application  is  met  by  counter-affidavits,  and 
there  is  no  probability  upon  the  record  that  the  result  would  be  affected,  a  new  trial 
wiU  be  refused.    Peterson  v.  Faust,  (Minn.)  14  N.  W..Rep.  64. 

C75  Cal.  508)  

Simmons  v.  Oullahan.    (No.  12,358.) 
(Supreme  Court  of  California,    April  17, 1888.) 
AocoRD  AND  Satisfaction— Compromise  oe  Debt— Time  op  the  Essencb. 

A  creditor  agreed  to  accept  50  cents  on  the  dollar  in  satisfaction  of  his  claim;  the 
payment  to  be  made  in  installments  on  stated  days.  Time  was  made  of  the  essence 
of  the  agreement,  and  the  whole  indebtedness  was  to  be  revived  on  failure  to  pay 
any  Installment  on  the  stated  day.  Held,  that  accord  without  satisfaction  was  no 
bar,  and,  on  defendant's  failure  to  pay  on  the  days  stated,  the  original  indebted- 
ness was  revived. 

Ck>mmissioners^  decision.  Department  2.  Appeal  from  superior  courts 
San  Joaquin  county;  J.  G.  Swinnerton,  Judge. 

J.  C.  Campbell 9  for  appellant.  8.  D,  Woods  and  A.  X.  Levinsky,  for  re- 
spondent. 

Hayne,  C.  Action  for  goods  sold  and  delivered.  Defendant  admitted  that 
the  goods  were  sold  and  delivered  as  alleged,  but  relied  upon  an  agreement 
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whereby  the  assignor  of  the  plaintiff  agreed  to  accept  50  cents  on  the  dollar 
in  sfitis faction  of  the  claim.  This  agreement  contained  the  following  clause: 
"That  each  and  all  of  said  acts  shall  be  made  and  done  promptly  at  maturity, 
and,  fis  to  this  condition,  time  is  hereby  made  of  the  essence  of  tliis  agreement; 
so  that,  in  case  of  default  or  miscarriage  regarding  performance  and  payment 
on  the  day  or  days  said  sums  severally  become  due,  the  whole  of  said  original 
indebtedness  is  hereby  renewed  and  revived." 

The  first  installment  due  under  this  agreement  was  $63.69.  The  court  be- 
low found  that  only  S43.45  was  paid,  and  we  think  that  the  evidence  justifies 
this  fmding.  Tl)e  expressions  in  the  receipts  to  the  effect  that  the  sum  paid 
was  "our  pro  rata"  of  the  distribution  amount  to  nothing.  A  receipt  is 
never  conclusive;  and  in  view  of  the  contract,  and  the  admissions  of  the  de- 
fendant, it  is  apparent  that  the  sum  paid  was  not  the  amount  due  under  the 
agreement.  Furthermore,  there  is  no  evidence  that  the  defendant  had  paid 
the  "costs,  attorney's  fees,  and  expenses  incurred,"  mentioned  in  the  com- 
position agreement.  It  is  an  elementary  principle  that  an  accord  without 
satisfaction  is  not  a  bar;  and,  as  a  matter  of  course,  the  defendant  who  relies 
upon  an  accord  and  satisfaction  must  plead  and  prove  the  satisfaction  as  well 
as  the  accord.  The  other  points  seem  frivolous.  We  think  the  appeal  was 
taken  for  delay,  and  therefore  advise  that  the  judgment  and  order  be  affirmed, 
with  10  per  cent,  damages. 

We  concur:    Belcher,  C.  C;  Foote,  C. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  atfirmed,  with  10  per  cent,  damages. 


(75  Cal.  415) 

People  v.  Yeaton.    (J^o.  20,348.) 
(Supreme  Court  of  California.    March  29, 1888.) 

1.  Criminal  Law— Evidence — Coxfessions — Impeachment. 

It  is  not  permissible  upon  croas^examination  to  compel  a  defendant  in  a  criminal 
action  to  testify  to  statements,  made  out  of  court,  amounting  to  a  confession  of  the 
crime,  upon  the  theory  of  showing  contradictory  statements  to  impeach  the  witness, 
unless  it  is  first  shown  that  such  confession  was  voluntary.^ 

2.  Same. 

The  defendant  In  a  criminal  action  upon  cross-examination  testified  that  a  certain 
letter  offered  as  a  confession  wa8  written  at  the  request  of  her  mother,  who  visited 
her  at  the  jaU  with  A.,  and  told  her  that  she  had  consulted  an  attorney  who  had  ad- 
vised the  writing  of  tne  letter.  In  connection  with  this  matter  defendant  offered 
to  prove,  by  her  mother  and  A.,  that  at  that  conference  she  told  them  she  was  inno- 
cent of  the  alleged  crime.  Held  that,  under  the  circumstances,  this  conference 
and  the  writing  of  the  letter  should  be  considered  one  transaction,  and  should  all 
go  to  the  jury. 

In  bank.    Appeal  from  superior  court,  Shasta  county;  Aaron  Bell,  Judge. 
Jackufm  Hatch,  for  appel lant.    A  tty.  (ien*  Geo .  A .  Johnson,  BdwardStveeny, 
and  Clay  W.  Taylor,  for  the  People. 

McFaiiland,  J.  The  defendant,  a  young  girl  about  15  years  old,  was  con- 
victed of  the  crime  of  an  attempt  to  commit  arson.  When  the  prosecution 
had  closed  its  case  in  chief,  the  only  evidence  against  the  defendant  was  cir- 
cumstantial; and  it  was  of  such  a  character  that  the  jury  might  well  have 
considered  it  insufficient  to  warrant  a  verdict  of  guilty.  The  defendant  then 
took  tlie  stand  as  a  witness  for  herself.  She  testified  to  some  circumstances 
connected  with  her  residence  as  a  servant  with  Mrs.  Ludwig,  (whose  house 

^  As  to  when  a  confession  is  admissible  in  evidence,  see  Steele  v.  State,  (Ala.)  8  South. 
Rep.  547,  and  note.  As  to  the  impeachment  of  a  witness  by  showing  previous  contra- 
dictory statements,  see  Zebley  v.  Storey,  (Pa.)  12  Atl.  Rep.  569,  and  note. 
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she  was  charged  with  the  attempt  to  burn,)  and  denied  that  she  had  anything 
to  do  with  the  alleged  crime,  or  knew  anything  about  the  origin  of  the  fire. 
She  was  then  subjected  to  a  cross-examination,  which,  even  in  its  general 
features,  went  to  tlie  utmost  bounds  of,  if  it  did  not  exceed  the  limits  to  which, 
under  section  1323  of  the  Penal  Code,  and  People  v.  O'Brien,  66  Cal.  602,  6 
Pac.  Hep.  695,  the  cross-examination  of  a  defendant  in  a  criminal  case  should 
be  allowed  to  go.  But,  in  addition  to  other  things,  she  was  compelled  on  the 
cross-examination,  against  the  objections  of  her  counsel,  to  testify  to  state- 
ments, made  by  her  out  of  court,  which  were  not  merely  admissions  of  facts 
which  tended  to  prove  her  guilt,  but  absolute  confessions  of  the  commission 
of  the  crime.  And  this  was  done  without  any  pretense  on  the  part  of  the 
prosecution  to  show,  preliminarily,  that  the  confessions  were  voluntary.  It 
is  true  that  these  confessions  were  admitted  upon  the  asserted  theory  that 
they  were  not  introduced  as  confessions,  but  merely  as  contradictory  state- 
ments for  the  purpose  of  impeaching  the  defendant  as  a  witness,  and  upon 
the  apparently  innocent  belief  that  the  jury  would  not  consider  them  at  all 
except  for  the  special  purpose  indicated.  But  we  think  that  under  such  a 
guise,  the  prosecution  cannot  be  allowed  to  introduce  confessions  without  the 
proper  preliminary  proof  required  by  well-settled  rules  of  evidence.  The  de- 
fendant was  arrested  the  morning  after  the  fire,  and  taken  to  jail.  She  saw 
no  attorney,  or  other  person  capable  of  giving  her  advice.  She  swears  that 
Mrs.  Ludwig,  and  the  constable,  and  her  mother,  and,  in  fact,  every  one  who 
had  access  to  her,  told  her  that  she  would  certainly  be  found  guilty,  and  that 
the  best  thing  she  could  do  would  be  to  confess,  and  thus  try  to  gain  the  kind- 
ness and  mercy  of  her  pixwecutor;  and  that  she  was  also  offered  money  and 
other  inducements  to  confess.  The  prosecution  in  making  out  its  case  did 
not  offer  these  confessions,  presumably  because  it  could  not  prove  that  they 
were  made  voluntarily.  Therefore,  at  the  close  of  the  evidence  in  chief  of 
the  prosecution,  the  defendant  was  in  this  condition:  She  either  had  to  forego 
the  privilege  of  testifying  in  her  own  behalf,  and  denying  the  charge  under 
oath,  or,  if  she  did  testify,  then,  upon  the  theory  of  the  prosecution,  it  could 
get  in  the  confessions,  on  cross-examination,  without  the  preliminary  proof. 
We  do  not  think  this  to  be  the  fair  meaning  of  the  law:  and  we  think  that 
the  admission  of  the  confessions  was  a  material  error. 

One  of  the  confessions  introduced  was  a  letter  written  by  defendant,  when 
in  jail,  to  Mrs.  Ludwig.  Defendant  testified  that  this  letter  was  written  at 
the  request,  and  on  the  advice,  of  her  mother,  who  visited  her  at  the  jail  with 
one  Mr.  Oxendine,  and  told  her  that  she  (her  mother)  had  consulted  an  attor- 
ney, who  had  advised  the  writing  of  the  letter.  In  connection  with  this  mat- 
ter defendant  offered  to  prove  by  her  own  testimony,  and  by  the  testimony  of 
her  mother  and  said  Oxendine,  whom  she  called  to  the  witness  stand  for  that 
purpose,  that  at  that  conference  she  told  her  mother  and  Oxendine  that  she 
was  entirely  innocent  of  the  alleged  crime.  This  testimony  was  rejected,  and, 
we  think,  erroneously.  Under  the  circumstances  this  conference  and  the 
writing  of  the  letter  should  be  considered  as  one  transaction,  and  should  all 
have  gone  to  the  jury. 

We  are  not  prepared  to  say  that  the  appointment  of  an  elisor  to  summon 
the  jury  was  erroneous,  or  that  it  was  a  matter  that  can  be  reviewed  on  this 
record.  In  such  matters,  however,  courts  should  follow  the  statutes  as  closely 
as  possible.  The  instructions  to  the  jury  were  very  voluminous;  but  we  do 
not  see  any  material  error  in  them,  except  as  they  may  be  inconsistent  with 
the  views  hereinbefore  expressed.  Judgment  reversed,  and  new  trial  or- 
dered. 

We  concur:  Searls,  C.  J.;  Temple,  J.;  Thornton,  J.';  Paterson,  J.; 
Sharpstein,  J. 

v.l7p.no.6— 36 
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(75    Cal.    412) 

Ki2kiPLB  V.  Conway  et  al,    (No.  9,700.) 

(Supreme  Cowrt  of  California,    March  29, 1888.) 

DivoBOB— Sale  op  Community  Property— Confirmation. 

In  California  there  is  no  law  requiring  the  confirmation  of  a  sale  of  land  made  by 
a  sheriff  under  a  decree  for  the  sale  oi  the  community  property  of  a  husband  and 
wife  to  whom  a  divorce  has  been  granted,  and  no  such  confirmation  being  required 
in  the  decree,  the  sale  is  complete  without  confirmation. 

Department  2.  Appeal  from  superior  court,  city  and  county  of  San  Fran- 
cisco ;  James  G.  McGuire,  Judge. 

Action  to  quiet  title  by  Kate  Kimple,  appellant,  against  Margaret  Conwaj, 
Patrick  Conway,  and  Patrick  Connoly,  sheriff,  appellees. 

Aug.  M.  Heslep  and  Z>.  Z.  Smoot,  for  appellant.  W,  R.  Daingerfleld,  for 
respondents. 

Sharpstein,  J.  This  is  an  action  to  quiet  title.  Judgment  was  entered 
against  the  plaintiff.  She  moved  for  a  new  trial,  which  was  denied,  and 
from  that  order  and  the  judgment  this  appeal  is  taken.  The  only  question 
before  us  is  whether  the  evidence  is  sufficient  to  justify  the  decision.  The 
grounds  on  which  the  court  below  based  its  decision,  as  stated  in  the  tran- 
script, are  as  follows:  "Defendants,  Margaret  and  Patrick  Conway,  were  hus- 
band and  wife.  A  divorce  was  decreed  between  them,  and  their  community 
property,  including  the  land  in  controversy,  was  ordered  to  be  sold  by  the 
sheriff,  Matbew  Kunan.  The  sheriff,  under  the  decree,  sold  the  property  to 
the  plaintiff,  and,  without  reporting  the  sale  to  the  court,  executed  a  deed  for 
the  same  to  the  plaintiff.  After  the  execution  of  the  deed,  the  sale  was  re- 
ported to  the  court,  and  the  court  refused  to  confirm  it.  Plaintiff  claims  title 
to  the  land  in  controversy  under  this  deed.  The  sheriff,  in  executing  the  de- 
cree aforesaid,  was  not  acting  as  sheriff,  but  as  a  commissioner,  an  agent  of 
the  court.  As  a  commissioner  his  sale  was  incomplete  until  confirmed  by  the 
court.  The  deed  made  by  the  commissioner,  without  such  confirmation,  was 
void.  A  certificate  of  purchase,  so  called,  was  issued  by  the  sheriff  to  the 
plaintiff.  It  conveys  no  title,  and  is  of  no  effect  as  a  receipt  for  the  money 
paid  by  plaintiff  on  the  unconfirme<l  purchase.  Plaintiff's  claim  of  title  to 
the  land  in  controversy,  resting  solely  upon  the  deed  and  certificate  aforesaid, 
is  entirely  without  legal  foundation."  It  appears  that  the  property  was  sold 
by  an  order  of  the  court,  which  is  in  the  following  words:  "On  motion  of 
counsel  for  plaintiff,  counsel  for  defendant  consenting,  it  is  further  ordered 
and  decreed  that  the  property  hereinbefore  described  be  sold  by  the  sheriff  of 
the  city  and  county  of  San  Francisco,  state  of  California,  in  the  manner  pre- 
scribed by  law.  *  *  *  And  the  said  sheriff  is  hereby  ordered  and  directed 
to  sell  said  property  forthwith,  and  pay  the  said  commissioner  and  said  attor- 
neys the  sums  of  money  hereinbefore  specified  in  the  order  named;  and  in 
case  a  surplus  remains,  after  making  such  payment,  to  divide  such  surplus 
equally  between  plaintiff  and  defendant." 

Section  147  of  the  Civil  Code  authorizes  the  court  granting  a  divorce  to 
order  a  sale  of  the  community  property,  and  a  division  or  other  disposition  of 
the  proceeds.  Section  684  of  the  Code  of  Civil  Proced ure  provides  that  "  when 
the  judgment  requires  the  sale  of  property,  the  same  may  be  enforced  by  a 
writ  reciting  the  judgment  or  the  material  parts  thereof,  and  directing  the 
proper  otficer  to  execute  the  judgment  by  making  the  sale  and  applying  the 
proceeds  in  conformity  therewith."  The  power  conferred  is  ample,  and  the 
sheriff  appears  to  have  followed  the  directions  contained  in  the  judgment  by 
making  the  sale  in  conformity  therewith.  The  judgment  did  not  direct  the 
sheriff  to  report  the  sale  to  the  court  for  confirmation,  and  the  Code  does  not 
require  the  confirmation  of  such  sales.  In  the  absence  of  such  requirement 
we  are  not  prepare<l  to  hold  that  the  sale  and  conveyance  are  void  because 
the  sale  was  not  confirmed.    Some  judicial  sales  become  complete  and  valid 
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on  being  confirmed,  and  not  before^  but  the  Code  expressly  requires  confirma- 
tion in  such  cases.  The  judgment  of  the  court  in  this  particular  was  subject 
to  revision  on  appeal.  Civil  Code,  §  148.  No  appeal  was  taken,  and,  as  the 
court  did  not  exceed  its  jurisdiction  in  the  premises,  the  purchaser  who  pur- 
chased at  sheriff's  sale  cannot,  without  manifest  injustice,  be  deprived  of  the 
property  for  which  she  has  paid  and  received  a  deed  in  due  form.  In  this  case 
neither  the  Code  nor  the  order  of  the  courfi  required  that  the  sale  should  be 
confirmed  before  becoming  complete,  and  we  are  of  the  opinion  that  the  court 
erred  in  holding  that  the  sale  in  this  case  was  void  for  want  of  such  confirma- 
tion, and  for  that  error  the  motion  for  a  new  trial  should  be  granted.  Order 
denying  the  motion  for  a  new  trial  reversed. 

We  concur:    McFarland,  J.;  Thornton,  J. 


(7  Mont  356) 

West  Granite  Mountain  Min.  Co.  v.  Granite  Mountain  Min.  Co. 
{Supreme  C<ywrt  of  Montana.    January  16, 1888.) 
Mixes  and  Mining — ^Location— Makes— Supficibnct. 

Rev.  St.  U.  S.  §  2324;  relating  to  the  location  of  mining  claims,  provides  that  *'the 
location  must  be  distinctly  marked  on  the  ground,  so  that  its  boundaries  can  be 
readily  traced. "  The  location  in  this  case  was  800  feet  wide  and  600  feet  long,  and 
the  stakes  were  set  within  the  statutory  limit,  but  outside  the  claim,  and  upon  the 
comers  of  adjoining  claims.    Held  a  sufficient  marking. 

Appeal  from  district  court.  Silver  Bow  county;  before  Justice  Galbraith. 
Hobinson  <&  Stajpleton,  for  appellant.    Knowles  &  Forbes,  for  respondent. 

McLeaby,  J.  This  action  was  brought  in  the  district  court,  to  determine 
the  right  to  a  small  piece  of  mining  ground,  which,  by  the  plaintiff,  is  called 
the  "Fraction,"  and  by  the  defendant,  the  "Harrison"  mining  claim.  There 
was  a  jury  trial  in  the  court  below,  and  upon  the  general  verdict  and  the  spe- 
cial findings  the  court  rendered  judgment  in  favor  of  the  plaintiff,  from  which 
the  defendant  appeals  to  this  court.  The  only  exception  presented  in  the  rec- 
ord and  briefs  of  counsel  is  to  the  action  of  the  court  in  denying  the  motion 
of  the  defendant  to  strike  out  all  evidence  on  the  part  of  the  plaintiff  in  re- 
gard to  the  location  of  the  "Fraction"  lode,  on  the  ground  that  the  evidence 
showed  no  valid  location.  The  appellant  claims  that  the  plaintiff  never  ac- 
quired any  right  to  the  "Fraction"  lode  claim,  because  the  boundaries  of  said 
claim  were  not  marked  on  the  ground  contained  therein,  so  that  they  could 
be  readily  traced.  The  record  shows  that  whatever  marking  of  the  bounda- 
ries of  the  "Fraction"  lode  claim  was  done,  was  by  stakes  set  for  corners  on 
adjoining  claims,  the  "Rattlesnake,"  "James  G.  Blaine,"  "Granite  Mountain 
Extension,"  and  the  "Sunny side,"  and  not  on  the  claim  itself. 

The  matter  is,  then,  narrowed  down  to  this:  whether  or  not  such  a  mark- 
ing of  the  boundaries  as  this  complies  with  the  act  of  congress.  Section  2324, 
Rev.  St.  U.  S.,  says:  "A  location  must  be  distinctly  marked  on  the  ground, 
so  that  its  boundaries  can  be  readily  traced."  All  that  the  statute  requires, 
in  our  opinion,  is  that  the  land  should  be  so  marked  upon  the  ground  that  the 
boundaries  can  be  readily  traced.  This  does  not  mean  that  the  marks  shall  be 
upon  the  actual  ground  included  within  the  mining  claim,  but  they  may  be 
upon  any  ground  adjoining,  near  enough  to  readily  designate  the  boundaries. 
It  was  certainly  never  intended  that  a  slight  mistake  in  the  setting  of  stakes 
should  invalidate  a  location.  All  that  was  intended  is  that  a  person  seeking 
10  make  a  subsequent  location  could  go  upon  the  ground  referred  to,  and  from 
the  marks  made  find  the  boundaries  of  the  claim.  Oleeson  v.  Mining  Co.,  13 
Nev.  462.  463;  Anderson  v.  Black,  70  Cal.  230, 11  Pac.  Rep.  700;  Taylor  v. 
Middleton,  67  Cal.  657,  8  Pac.  Rep.  594;  Mining  Co,  v.  Mining  Co.,  9  Min. 
R.  538,  539.    There  was  an  entirely  parallel  case  decided  by  the  supreme 
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court  of  CaHfornia  on  the  30th  of  June,  1887.  The  learned  justice  deliver- 
ing the  opinion  in  that  case  says:  '*It  seems  to  be  admitted  that  the  loca- 
tion would  have  been  a  good  one  if  all  the  ground  covered  by  it  had  been  va- 
cant, as  then  it  would  have  been  so  marked  out  that  Its  boundaries  could  be 
readily  traced.  But  it  is  Insisted  that  when  Stoughton  placed  his  monuments 
upon  adjoining  claims,  which  were  held  under  valid  locations,  he  was  a  tres- 
passer, and  could  acquire  no  riglits  by  such  trespassing;  that  his  acts  were 
void,  and  he  could  claim  nothing  by  reason  of  the  monuments  so  placed;  that 
the  parcel  of  land  in  controversy  was  not  so  marked  on  the  ground  that  its 
boundaries  could  be  readily  traced,  and  therefore  his  attempted  location  was 
wholly  invalid.  If  this  be  so,  then  it  must  follow  that  if  the  locator  of  a  min- 
ing claim  should  happen,  through  mistake  or  otherwise,  to  place  some  of  the 
monuments  necessary  to  mark  out  his  boundaries  upon  another's  claim, 
though  they  might  be  over  the  line  only  a  yard  or  a  rod,  still  his  location  must 
wholly  fail.  We  do  not  think  this  is  or  ought  to  be  the  law.  It  is  familiar 
history  in  mining  districts  that  claims  have  often  been  found  to  overlap  one 
another  to  a  greater  or  less  extent.  In  such  cases  the  question  as  to  the 
ground  covered  by  two  locations  has  been:  Which  location  was  prior  in  time 
and  superior  in  right?  And  it  has  never  been  held,  so  far  as  we  know,  that 
either  of  them  must  wholly  fail  because  of  the  conflict.  On  the  contrary,  in 
so  far  as  the  ground  taken  was  vacant,  each  location,  if  properly  made  in  other 
respects,  has  been  considered  to  be  valid  and  sufficient."  Doe  v.  Tyley^  14 
Pac.  Rep.  876. 

The  case  which  would  seem  most  nearly  to  support  the  position  of  the  ap- 
pellant is  one  decided  by  this  court  in  1^82.  In  that  case  the  boundaries,  as 
marked  upon  the  ground,  made  the  claim  2,000  feet  in  length;  and  Mr.  Chief 
Justice  Wade,  in  delivering  the  opinion  of  the  court,  says:  "Before  there 
can  be  a  valid  location  there  must  be  a  discovery.  Taking  the  discovery  as  the 
initial  point,  the  boundaries  must  be  so  definite  and  certain  as  that  they  can 
be  readily  traced;  and  they  must  be  within  the  limits  authorized  by  law,  oth- 
erwise their  purpose  and  object  would  be  defeated.  The  area  bounded  by  a 
location  must  be  within  the  limits  of  the  grant.  No  one  would  be  required 
to  look  outside  of  such  limits  for  the  boundaries  of  a  location.  Boundaries 
beyond  t^he  maximum  extent  of  location  would  not  impart  notice,  and  would 
be  equivalent  to  no  boundaries  at  all.  A  discovery  entitles  the  person  mak- 
ing the  same  to  a  mining  claim  embracing  the  discovery,  not  to  exceed  one 
thousand  five  hundred  feet  in  length  by  six  hundred  feet  in  width.'  Within 
these  limits,  if  the  boundaries  are  properly  marked  on  the  ground,  and  the  lo- 
cation properly  made  and  recorded,  the  grant  of  the  government  attaches,  and 
third  persons  must  take  notice.  But  they  would  not  be  required  to  look  for 
stakes  or  boundaries  outside  of  or  beyond  the  utmost  limits  uf  location  as  au- 
thorized by  the  statute."  Hatiswirth  w.  Butcher,  4  Mont.  307,  308,  1  Pac. 
Rep.  714.  But  in  that  case  the  stakes  were  set  beyond  the  limits  fixed  by  the 
statute.  In  this  case  they  were  set  within  the  statutory  limits,  but  on  ad- 
joining claims.  The  claini  located  is  a  small  fraction, — 300  feet  long  and  600 
feet  wide",  surrounded  by  other  locations, — and  it  appears  that  "the  location 
was  marked  on  the  ground,  so  that  the  boundaries  can  be  readily  traced.** 
This  is  all  that  is  required.  There  is  no  error  apparent  from  the  record,  and 
the  judgment  is  affirmed. 

McCoNNELL,  C.  J.,  and  Baoh,  J.,  concur. 

Mont.  473)  WhITESIDE  €t  al.  f>.  LeBCHER. 

(Siipreme  Court  of  Montana*    January  28, 1888,) 
1  Mechanics'  Liens— Notice  to  Owner  op  Probable  Value  op  Material,  Etc. 

Rev.  St.  Mont.  div.  5,  §§  821,  822,  provide  that  subcon tractors  shaU  give  notice  to 
the  owner  at  the  time  of  furnishing  any  material,  or  performing  any  labor,  of  the 
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probable  value  thoreof .  Held,  tbat  tbe  words  "probable  value **  mean  that  the  em- 
ployer should  be  notified  of  some  particular  suin  approximating  the  value;  which 
requirement  must  be  strictly  complied  with,  and  a  complaint  containing  no  allega- 
tion  of  such  notice  will  not  support  a  judgment. 

2.  Same— Notice  op  Iiibn—Desceiption  op  i^opbrtt. 

A  notice  of  lien  given  by  Rev.  St.  Mont.  div.  6  §  821  et.  seq.,  which  describes  the 
property  as  the  ^said  building,  and  the  lot  of  ground  upon  which  said  building  was 
erected  and  now  stands,  said  lot  known  and  described  as  lot  8  in  block  82  of  the 
town  of  Miles  City,  county  and  territory  aforesaid,  as  platted  and  filed  for  record  in 
office  of  recorder  of  deeds  of  said  county  and  territory,^  is  a  sufficient  description  for 
the  purposes  of  the  act. 

Appeal  from  district  court,  Custer  county;  before  Justice  Bock. 

This  action  was  brought  by  the  plaintiffs,  Fred  Whiteside  &  Bro.,  as  subcon- 
tractors, to  enforce  a  lien  for  materials  f urnisiied  one  Greenwood,  who  was 
constructing  a  building  for  the  defendant,  Chester  B.  Lebcher.  The  court 
heard  the  case  without  a  jury,  and  gave  judgment  for  the  plaintiffs,  and  then 
set  the  judgment  aside,. and  granted  a  new  trial,  from,  which  order  the  plain- 
tiffs appeal. 

Andrew  F.  Burleigh^  for  appellants.     Strerell  &  Qarlock^  for  respondent. 

Galbbaith,  J.  This  was  an  action  brought  by  the  appellants  to  enforce  a 
mechanic's  lien  against  tlie  property  of  the  respondent.  They  were  the  sub- 
contractors of  one  Greenwood,  who  has  a  contract  with  the  respondent  for 
the  construction  of  the  building  against  which,  as  well  as  the  premises  on 
which  it  was  built,  the  lien  was  sought  to  be  enforced.  The  cause  was  tried 
by  the  court,  sitting  without  a  jury.  The  court  made  and  filed  iU  findings  of 
fact  and  conclusions  of  law,  and  upon  these  rendered  judgment  for  the  appel- 
lants, and  decreed  that  it  should  be  a  lien  upon  the  property  described  in  the 
complaint.  There  was  a  motion  for  a  new  trial,  which  was  by  the  court  sus- 
tained.   From  the  order  sustaining  this  motion  this  appeal  is  taken. 

For  any  of  the  causes  mentioned  in  the  statute,  which  materially  aifected 
the  substantial  rights  of  the  respondent,  a  new  trial  should  be  granted.  Sev- 
eral of  these  causes  are  urged  by  the  respondent;  but,  if  it  shall  appear  that 
any  one  of  them  is  such  a  cause,  the  order  of  the  court  granting  a  new  trial 
should  be  sustained.  One  of  these  is,  substantially,  ''insufiiciency  of  the  evi- 
dence to  support  a  verdict  or  decision."  It  is  urged  by  the  respondent,  in 
support  of  the  court's  action,  that  one  of  the  findings  of  fact  made  by  the 
court,  which  was  material  to  the  issue,  is  not  supported  by  any  evidence. 
This  finding  is  as  follows:  "(7)  That. on  or  about  October  7,  1885,  and  just 
previous' to  furnishing  certain  lumber  and  material  to  be  used  in  said  build- 
ing, to  the  amount  and  value  of  $631.00,  plaintiffs  notified  said  Chester  B. 
Lebcher  of  their  intention  to  furnish  the  same,  and  of  the  probable  value 
thereof,  to- wit,  $631.00;  and  that  said  Chester  B.  Lebcher  then  and  there 
provided  that  he  would  see  plaintiffs  paid  for  the  same;  and  that  thereafter 
plaintiffs  furnished  lumber  and  material  to  the  amount  of,  and  value  of, 
$631.34,  and  the  same  were  used  in  the  construction  of  the  said  building.*' 
The  mechanics'  lien  law  relating  to  this  subject,  and  in  force  at  the  time  of 
the  transaction  in  controversy,  was  as  follows:  "Every  subcontractor  wish- 
ing to  avail  himself  of  the  benefits  of  this  chapter  shall  give  notice  to  the 
owner  or  proprietor,  or  his  agent  or  trustee,  before  or  at  the  time  he  furnishes 
any  of  the  things  aforesaid,  or  performs  any  of  the  labor,  of  his  intention  to 
furnish  or  perform  the  same,  and  the  probable  value  thereof."  Rev.  St.  Mont, 
div.  5  §  821.  "And  the  employer  shall  become  surety  of  the  contractor  to 
the  subcontractor  for  the  amount  due  for  such  work  and  labor  or  things,  not, 
however,  exceeding  the  value  thereof  as  notified  under  section  821."  Rev. 
St.  div.  5,  §  823.  It  was  essential,  under  these  provisions  of  the  statute, 
that  the  respondent  should  have  been  notified,  before  or  at  the  time  the  ma- 
terials were  being  f  urnishcrl,  of  the  probable  value  thereof,  and  a  certain  sum 


Digitized  by 


Google 


560  PAaFio  REPORTER,  [Mont.  ' 

as  the  probable  value  thereof  then  specified.  This  sum  must  be  shown  by  the 
testimony.  It  is  not  sufiicient  that  the  evidence  should  merely  show  that  the 
respondent  was  notified  of  the  probable  value  of  the  materials,  without  also 
proving  the  amount  of  such  value.  This  requirement  of  the  statute  must  be 
strictly  complied  with,  in  order  to  entitle  the  subcontractor  to  his  lien.  These 
two  provisions  explain  each  other.  The  latter  certainly  contemplates  that  a 
sum  certain  is  meant  in  the  first  provision;  for  its  language  is,  *'not.  how- 
ever, exceeding  the  value  thereof  as  notified  under  section  821."  That  a  no- 
tification that  the  value  of  the  materials  is  a  certain,  specific  sum  was  in- 
tended, is  apparent  when  we  consider  that  under  these  provisions  the  subcon- 
tractor is  not  entitled  to  a  lien  in  excess  of  the  "  value  as  notified  under  section 
821."  But  it  seems  to  us  that  it  is  apparent  that  the  proper  construction  of 
the  above  provision  from  section  821  is  that  a  sum  certain  should  be  proved 
without  reference  to  the  context.  The  words  "probable  value"  mean  that  the 
employer  should  be  notified  of  some  particular  sum,  approximating  the  value 
of  the  materials,  above  which  he  is  not  entitled  to  a  lien.  Of  course,  the  in- 
tention of  the  legislature  is  more  apparent  when  the  two  provisions  are  con- 
strued together.  We  have  examined  the  testimony  contained  in  the  record, 
and  the  following  is  all  thereof  relating  to  this  subject:  Fred'  Whiteside,  one* 
of  the  appellants,  testified  as  follows:  "I  told  him  we  were  furnishing  the 
materials,  and  about  the  value  of  them."  A.  L.Petei-s,  a  witness  for  the  ap- 
pellants, testifieti  on  direct  examination:  "He  also  gave  him  the  amount  then 
due,  and  the  probable  cost  of  that  still  to  be  furnished;"  and  on  cross-exam- 
ination :  "I  do  not  remember  the  figures  plaintiff  gave  defendant  for  probable 
value;  I  do  not  know  that  he  stated  any  amount."  Chester  13.  Lejxjher,  the 
respondent,  testified:  ** Question.  Did  either  of  the  plaintiffs  ever  state  to  you 
the  probable  value  of  the  materials  to  be  furnished  to  Greenwood,  the  con- 
tractor, for  the  building  in  question?  Aiwwer.  No,  sir."  There  is  no  testi- 
mony tending  to  show  that  the  respondent  was  notified  of  any  particular  sum 
at  which  the  materials  were  valued,  as  required  by  law.  The  alwve  finding 
of  fact  is  therefore  not  sustained  by  the  evidence,  and  upon  this  ground  alone 
the  court  properly  granted  a  new  trial. 

It  Is  urged,  also,  by  the  respondent  in  his  brief,  that  the  complaint  is  insuf- 
ficient, and  does  not  state  facts  sufficient  to  support  the  judgment,  because  it 
contains  no  allegation  that  the  appellants  notified  the  respondent  of  the  par- 
ticular sum  at  which  the  materials  were  valued,  before  or  at  the  time  of  fur- 
nishing them,  as  required  by  law.  The  objection  that  the  complaint  does  not 
support  the  judgment  may  be  raised  for  the  first  time  in  this  court.  This  is 
substantially  tlie  same  objection  which  is  made  to  the  foregoing  finding  of 
fact  by  the  court.  In  this  respect  the  complaint  is  deficient.  This  is  one  ot 
the  allegations  which  the  complaint  should  contain,  to  warrant  the  enforce- 
ment of  the  Hen ;  and  in  this  particular  the  complaint  does  not  support  the 
judgment. 

Other  reasons  are  urged  by  the  respondent  to  sustain  the  action  of  the  court 
in  granting  a  new  trial,  but,  in  view  of  the  foregoing  causes,  we  think  that 
the  motion  for  a  new  trial  was  properly  granted,  and  it  is  unnecessary  to  en- 
ter upon  this  consideration.  There  is  an  objection,  however,  to  the  sufficiency 
of  the  description  of  the  property  against  which  the  lien  is  sought  to  be  en- 
forced, contained  in  the  notice  of  lien,  which  we  will  briefly  notice.  The 
description  is  as  follows :  "  The  building  hereinafter  described,  which  said  debt 
is  claimed  to  be  a  lien  against  the  said  building,  and  the  lot  of  ground  upon 
which  said  building  was  erected  and  now  stands ;  that  said  lot  is  known  and  de- 
scribed as  lot  8  in  block  32  of  Ihe  town  of  Miles  City,  county  and  territory 
aforesaid,  as  platted  and  filed  for  record  in  the  office  of  the  recorder  of  deeds 
of  said  county  and  territory."  This  description,  for  the  purposes  of  this  ac- 
tion, we  deem  sufficient.  The  premises  on  which  the  building  is  erected  is 
sufficiently  described ;  and  as  long  as  the  building  remains  thereon,  and  there 
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is  nothing  in  the  record  to  indicate  the  contrary,  it  also  is  sufficiently  identi- 
fied. 
The  order  granting  a  new  trial  is  affirmed,  and  the  cause  remanded. 

McCoNNELL,  C.  J.,  and  McLeart,  J.,  concur. 

(7  Mont  464) 

First  Nat.  Bank  of  Billings  v.  Cxtster  County. 
iSupreTne  Court  of  Montana.    January  27,  1888.) 

1.  Costs— In  Criminal  Cases— Liability  of  Countt— Plbading. 

Under  Comp.  St.  Mont.  jp.  479,  §  410,  relating  to  crimes,  providing  that  in  case  of 
conviction  or  acquittal  of  defendant  execution  shall  issue  against  him,  and  be  re- 
turned unsatisfied  before  the  county  is  bound  to  pay  the  costs;  and,  if  the  trial  is  in 
a  county  other  than  the  one  where  the  offense  -was  committed,  the  trial  judge  shaU 
certify  the  amount  of  costs  incurred  to  the  county  where  the  offense  was  commit- 
ted,—a  complaint  on  a  claim  for  costs,  which  fails  to  aver  the  return  of  execution 
unsatisfied,  or  the  proper  authentication  by  the  judge,  or  a  valid  reason  for  his 
failure  to  so  authenticate  the  claim,  is  fatally  defective. 

2.  Bamb. 

Under  Crim.  Proc.  act  Mont.  %  153,  providing  that  no  indictment  for  a  misdemeanor 
shall  be  preferred  unless  the  name  of  the  prosecutor  is  indorsed  thereon,  and  sec- 
tion 418,  that,  upon  the  trial  of  an  indictment  whereon  the  name  of  the  prosecutor 
is  indorsed,  and  the  jury  acquit,  they  shaU  return  with  their  verdict  whether  the 
prosecutor  or  the  county  shall  pav  the  costs,  a  complaint  for  costs,  in  order  to  hold 
the  county  liable,  must  allege  either  that  the  trial  under  which  the  costs  were  in- 
curred was  not  a  misdemeanor,  or,  if  so,  that  the  verdict  of  the  jury  made  the  county 
liable  for  costs. 
8.  Same. 

Under  Crim.  Froc.  act  Mont.  §  428,  providing  that  witnesses  in  criminal  cases 
shall  make  out,  under  oath,  a  bill  of  their  fees,  and  file  the  same  with  the  clerk,  a 
complaint  for  the  recovery  of  fees  which  fails  to  show  that  this  section  has  been 
observed  is  defective. 
4.  Same. 

Under  Gen.  Laws  Mont.  §  762,  which  provides  that  no  account  shaU  be  allowed 
by  the  board  of  county  commissioners  unless  it  sets  out  the  separate  items  and  their 
nature,  with  an  affidavit  of  their  truth,  a  complaint  which  fails  to  allege  the  per- 
formance of  these  conditions  is  fatally  defective. 

Appeal  from  district  court,  Custer  county. 

Action  by  the  First  IN'ational  Bank,  plaintiff  and  appellant,  against  the  board 
of  county  commissioners  of  Custer  county,  defendant  and  respondent,  to  re- 
cover for  witness  fees. 

Andrew  F.  Burleigh,  for  appellant.    Strevell  &  Qarlock,  for  respondent. 

McCoNNELL,  C-  J.  This  is  an  action  brought  to  recover  $117.80,  witness 
fees,  claimed  by  one  Joseph  Sheldon  for  attendance  as  a  witness  for  the  de- 
fendant in  the  case  of  Territory  of  Montana  against  Maurice  8uUivan,  tried 
in  the  county  of  Yellowstone  on  change  of  yenue  from  the  county  of  Custer, 
on  the  25th  of  November,  1885.  Plaintiff  claims  to  be  the  owner  of  said  ac- 
count by  purchase  from  Sheldon.  There  was  a  demurrer  to  the  complaint, 
which  was  sustained,  and  the  plaintiff  chose  to  abide  its  amended  complaint, 
and  not  to  furtiier  amend.  The  case  is  here  upon  the  judgment  roll.  It  is 
averred  in  the  demurrer  that  said  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  Tlje  following  extracts  from  the  complaint  are 
sufficient  to  present  the  questions  for  our  determination,  to-wit:  "(3)  That 
at  a  regular  term  o£  the  district  court  in  and  for  said  county  of  Yellowstone, 
holden  on  the  23d  day  of  November,  1885,  a  criminal  action  was  then  and  there 
pending  in  said  court,  wherein  the  territory  of  Montana  was  plaintiff  and 
Maurice  Sullivan  defendant;  that  said  action  had  been  removed  to  said  county 
of  Yellowstone  for  trial  on  a  change  of  venue  from  the  county  of  Custer;  (4) 
that  one  Joseph  Sheldon  was  a  material  witness  for  the  defendant  in  the  trial 
of  said  cause;  that  a  subpoena  was  duly  issued  and  served  upon  said  Joseph 


Digitized  by 


Google 


652  PAGnno  bepobtgb.  [Mont. 

Sheldon,  requiring  bim  to  attend  said  court  as  a  witness;  that  he  obeyed  said 
subpoena,  and  did  attend  said  court  to  testify  in  said  action  at  the  instance  of 
said  defendant  therein  at  the  time  and  place  named  in  said  subposna;  (5) 
that  the  defendant,  Maurice  Sullivan,  was  tried  and  acquitted  of  the  offense 
charged  in  said  indictment  on  tlie  25th  day  of  November,  1885;  (5)  that  oc 
the  27th  day  of  November,  A.  D.  1885,  said  witness,  Joseph  Sheldon,  made 
the  necessary  affidavit,  as  required  bylaw,  of  his  said  attendance  and  mileage, 
which  amounted  to  the  sum  of  ;i^ll7.80;  that  said  account  was  thereafter  ap* 
proved  by  the  district  attorney  of  said  judicial  district,  but  was  not  certified 
by  the  acting  judge  of  said  district,  nor  by  any  other  judge  since  that  date; 
(7)  that  on  or  about  the  29th  day  of  November,  1885,  said  Joseph  Sheldon 
assigned  and  transferred  said  claim  for  attendance  and  mileage  to  plaintiff, 
for  a  valuable  consideration,  and  that  plaintiff  now  owns  the  same;  (8)  that 
on  the  9th  day  of  December,  1885,  the  plaintiff  presented  his  said  claim  to  the 
board  of  commissioners  of  Custer  county,  at  a  regular  meeting  of  said  board, 
duly  verified  for  allowance,  but  they  failed  and  refused  to  aUow  the  same,  or 
any  part  thereof."  This  complaint  is  fatally  defective  in  several  particulars. 
1.  Section  410,  p.  479,  Comp.  St.,  provides:  "In  case  the  defendant  shall 
be  acquitted,  or  in  case  he  shall  be  convicted,  the  executions  shall  issue  against 
him  for  the  costs,  and  shall  be  returned  unsatisfied,  in  whole  or  in  part,  the 
costs  remaining  unpaid  shall  be  paid  by  the  county  in  which  the  offense  was 
committed,  and  in  case  the  conviction  or  acquittal  shall  be  in  a  county  other 
than  that  in  which  the  offense  was  committed,  it  shall  be  thedutyof  the  judge 
before  whom  the  trial  was  had,  and  the  district  attorney  prosecuting  such 
defendant,  to  certify  under  their  hand,  authenticated  by  the  seal  of  the  court, 
the  amount  of  such  costs;  and  it  shall  be  the  duty  of  the  board  of  county 
commissioners  of  the  county  in  which  such  offense  was  committed  to  audit 
and  allow  the  amount  of  such  costs,  and  issue  an  order  therefor  upon  the 
county  treasurer  of  such  county."  It  will  be  seen  that  the  complaint  simply 
alleges  in  substance  that  the  witness,  Joseph  Sheldon,  was  a  material  witness 
for  the  defendant  in  the  trial  of  said  cause,  and  that  a  subpoena  was  duly  is- 
sued and  served  upon  him  to  attend  court  as  a  witness,  and  that  he  obeyed 
said  subpoena,  and  did  attend  said  court,  and  testified  in  said  action,  at  the 
instance  of  said  defendant,  at  the  time  and  place  named  in  the  subpoena; 
that  the  defendant  in  that  action  was  Sullivan,  and  that  he  was  acquitted  of 
the  offense  charged  in  the  indictment;  that  said  witness  Sheldon  made  the  nec- 
essary affidavit,  as  required  by  law,  of  his  attendance  and  mileage,  which 
amounted  to  the  sum  sued  for;  that  the  account  was  approved  by  the  district 
attorney,  but  was  not  certified  to  by  the  acting  judge  of  the  district,  nor  by 
any  other  judge  since  that  date;  and  that  said  witness  Sheldon  assigned  and 
transferred  the  claim  for  his  attendance  and  mileage  for  a  valuable  considera- 
tion, and  that  the  plaintiff  now  owns  it.  It  appears  from  the  complaint  that 
the  offense  was  committed  in  Custer  county»  but  by  change  of  venue  was  tried 
in  Yellowstone  county.  In  cases  of  this  kind  the  statute  provides  that  it 
shall  be  the  duty  of  the  judge  before  whom  the  trial  was  had,  and  the  district 
attorney  prosecuting  such  defendant,  to  certify  under  their  hand,  authenti- 
cated by  the  seal  of  the  court,  the  amount  of  such  costs.  The  complaint  al- 
leges that  the. claim  was  certified  by  the  district  attorney,  but  not  by  the  act- 
ing judge  of  said  district.  In  this,  then,  it  fails  to  aver  that  the  claim  was 
authenticated  as  required  by  the  statute.  In  such  cases  the  claim  must  be 
authenticated  according  to  the  requirements  of  the  statute,  or  a  good  and  suf- 
ficient reason  given  why  it  was  not  done.  It  is  Insisted  on  the  part  of  the  ap- 
pellant that  the  presiding  judge  upon  said  trial  was  removed  or  suspended  by 
the  president  from  the  discharge  of  his  functions  as  such  judge,  and  that  this 
is  the  reason  why  he  did  not  certify  the  claim.  If  this  is  true,  it  would  be 
a  good  reason  why  such  certificate  was  not  given,  and  should  have  been 
aveued  in  the  complaint.    We  hold  that  all  such  claims  must  be  authenti- 
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cated  as  prescribed  by  the  statute,  or  some  good  reason  given  why  it  was  not 
done,  before  the  board  of  county  oommissioners  of  the  county  where  the  of- 
fense was  committed  can  allow  such  claim.  The  statute  already  quoted  pro- 
vides that  executions  shall  first  issue  against  the  defendant  for  the  costs,  and 
shall  be  returned  unsatisfied,  in  whole  or  in  part,  before  the  county  is  bound 
to  pay  such  costs.  They  are  first  a  debt  against  the  defendant,  and  the  county 
is  only  liable  upon  condition  that  they  cannot  be  collected  from  the  defendant 
on  the  running  of  an  execution,  and  the  return  of  the  same  unsatisfied,  in 
whole  or  in  part,  as  the  evidence  upon  which  the  liability  of  the  county  at- 
taches, and  the  complaint  should  have  set  out  this  fact. 

2.  Section  153  of  the  criminal  practice  act  provides  that,  "no  indictment 
for  any  trespass  against  the  person  or  property  of  another,  not  amounting  to 
a  felony,  or  for  the  first  offense  of  petit  larceny,  shall  be  preferred  unless  the 
name  of  the  prosecutor  is  indorsed  thereon,  except  when  the  same  is  preferred 
upon  the  information  or  knowledge  of  two  or  more  grand  jurors,  or  on  the 
information  of  some  public  officer  in  the  necessary  discharge  of  his  duty,  in 
which  case  a  statement  of  the  fact  shall  be  made  at  the  end  of  the  indictment, 
and  signed  by  the  foreman  of  the  grand  j  ury. "  Section  413  of  the  crimi  nal  prac- 
tice act  provides  that,  "if  upon  the  trial  of  an  indictment  whereon  the  name 
of  the  prosecutor  is  indoi-sed  as  such,  according  to  law,  the  jury  shall  acquit 
the  defendant,  they  shall  determine  and  return,  together  with  their  verdict, 
whether  the  prosecutor  or  the  county  shall  pay  the  costs,  and  the  court  shall 
render  judgment  accordingly. "  The  complaint  does  not  show  for  what  offense 
Sullivan  was  indicted,  whether  it  was  a  felony  or  misdemeanor.  If  it  was  a 
misdemeanor  of  the  description  given  in  section  Ibd,  supra,  not  preferred  upon 
the  information  or  knowledge  of  two  or  more  of  the  grand  Jurors,  or  on  the 
information  of  some  public  officer  in  the  necessary  discharge  of  his  duty,  but 
by  a  prosecutor,  then  it  would  have  been  the  duty,  upon  the  trial  of  such  in- 
dictment, for  the  jury  to  have  returned  with  their  verdict  of  acquittal  whether 
the  prosecutor  or  the  county  shall  pay  the  costs,  and  the  court  should  have 
rendered  accordingly.  It  is  silent  upon  this  whole  subject,  and  as  to  what  the 
judgment  of  the  court  was.  In  this  event  the  prosecutor  might  have  become 
primaiily  liable  for  the  costs.  Hence  it  will  appear  upon  the  foregoing  stat- 
utes that  before  the  county  was  bound  to  pay  the  fees  of  this  witness  the  prop- 
erty of  the  defendant  himself  must  first  be  exhausted,  and  in  the  event  it  was 
a  misdemeanor  brought  upon  the  prosecution  of  some  one,  it  was  proper  for 
the  jury  to  say  whether  the  prosecutor  should  not  pay  the  costs  in  preference 
to  the  county.  The  plaintiff  seems  to  have  treated  the  claim  as  one  of  primary 
liability  against  the  county,  presented  it  not  authenticated  according  to  law, 
and,  upon  the  refusal  of  the  commissioners  to  allow  it,  brought  his  action  in 
the  district  court. 

3.  Section  423  of  the  criminal  practice  act  provides  that  "  witnesses  in  crim- 
inal cases  shall  make  out  a  bill,  under  oath,  of  the  fees  to  which  they  are  en- 
titled in  each  case,  and  file  the  same  with  the  clerk  of  the  district  court." 
Under  this  section  it  was  the  duty  of  the  witness  to  make  out  a  bill  of  his  fees, 
itemizing  it,  specifying  what  part  was  for  mileage,  and  what  part  for  attend- 
ance, the  number  of  miles  traveled  and  the  number  of  days  he  was  in  attend- 
ance, so  as  to  make  out  an  itemized  bill  of  costs.  It  does  not  appear  from  the 
complaint  that  this  was  done. 

4.  Section  762  of  the  General  Laws  provides  that "  no  account  shall  be  allowed 
by  the  board  of  county  commissioners  unless  the  same  shall  be  made  out  in 
separate  items,  and  the  nature  of  each  item  stated,  nor  unless  the  same  be 
verified  by  affidavit,  showing  that  said  account  is  just  and  wholly  unpaid. 
*  *  *  But  nothing  in  this  section  shall  prevent  such  board  from  disallow- 
ing any  account,  in  whole  or  in  part,  when  so  rendered."  It  will  be  seen 
from  this  provision  that  it  is  the  duty  of  the  board  of  county  commissioners 
Bot  to  allow  any  account  unless  it  is  made  out  in  separate  ite^UiS,  and  the  nat- 
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ure  of  each  item  stated.  All  these  essential  prerequisites  to  the  payment  of  a 
claim  of  this  sort  by  the  commissioners  must  be  averred  in  the  complaint,  and 
proven,  in  order  to  warrant  a  judgment  against  the  board  of  county  commis- 
sioners for  the  same. 

5.  Section  764  of  the  General  Laws  provides  that  "whenever  a  claim  of  any 
person  against  a  county  shall  be  disallowed,  in  whole  or  in  part,  or  when  any 
tax-payer  of  the  con  nty  shall  feel  aggrieved  by  any  allowance  made  by  the  board 
as  excessive,  unjust  to  the  county,  or  illegal,  such  person  may  appeal  from  the 
decision  of  such  board  to  the  district  court  of  said  county  by  causing  a  writ- 
ten notice  of  appeal  to  be  served  upon  the  clerk  of  such  board  within  30  days 
after  the  making  of  such  decision  or  allowance,  and  executing  a  bond  to  such 
county,  with  surety  to  be  approved  by  the  clerk  of  such  board,  conditioned  to 
prosecute  such  appeal  to  effect,  and  to  pay  all  costs  that  shall  be  adjudged 
against  the  appellant."  It  will  be  seen  from  this  statute  that  the  plaintiff 
could  have  appealed  directly  to  the  district  court  from  the  county  board  in  dis- 
allowing his  claim;  but  we  do  not  decide  that  he  may  not  bring  his  action  at 
law,  notwithstanding  this  statutory  right  of  appeal. 

For  the  foregoing  reasons  we  hold  that  the  complaint  was  fatally  defective, 
and  affirm  the  action  of  the  court  below  in  sustaining  the  demurrer,  with  the 
costs  of  this  appeal. 

Galbkaith  and  McLeary,  J  J.,  concur. 


(7  Mont.  434) 

First  National  Bank  of  Helena  v.  MoAndrews  et  al, 
{Supreme  Court  of  Monta/na.    January  24, 1888.) 
AppbaI/— To  United  States  Stjpbemb  Court— Supersedeas— Timb  op  Taking. 

Under  Rev.  St.  U.  8.  S  1007,  providing  that,  where  a  writ  of  error  may  be  a  suver- 
Bedeas^  the  defendant  may  obtain  such  supersedeas  by  serving  the  wnt  of  error  on 
the  adverse  party,  or  by  filing  a  copy  with  the  clerk  within  00  days  after  the  ren- 
dition of  judgment,  and  section  1012  providing  that  appeals  shall  be  subject  to  the 
same  rules  as  writs  of  error,  where  no  appeal  has  been  taken  within  60  dasrs  from 
rendition  of  judgment,  no  supersedeas  can  be  obtained. 

Appeal  from  district  court,  Deer  Lodge  county. 

Hearing  on  a  motion  to  vacate  an  order  fixing  the  amount  of  a  supersedeas 
bond  in  the  case  of  the  First  National  Bank,  plaintiff,  and  appellant,  against 
James  S.  McAndrews  et  al.,  defendants  and  respondents. 

Toole  <&  Wallace  and  Sanders  d-  Cullen,  for  appellant.  T,  i.  Napton  and 
Robinson  cfr  Stapleton,  for  respondents. 

McGoNNELL,  C.  J.  This  case  was  heard  at  the  July  term  of  this  court, 
1887,  and  a  judgment  pronounced  in  favor  of  the  appellant  for  83,000,  with 
interest  from  the  31st  of  May,  1879,  at  10  per  cent,  per  annum,  making  the 
total  amount  of  the  judgment,  exclusive  of  costs,  more  than  $5,000.  See  14 
Pac.  Rep.  763.  On  a  former  day  of  this  term  the  respondents  moved  the  court 
to  fix  the  amount  of  a  supersedeas  bond,  with  a  view  of  taking  this  case  to 
the  supreme  court  of  the  United  States,  and  obtain  a  writ  of  supersedeas  to 
stay  the  collection  of  said  judgment  until  the  case  could  be  reviewed  in  said 
court.  Said  bond  was  fixed  at  the  sum  of  $7,500.  At  a  subsequent  day  of 
this  term  the  appellant  moved  the  court  to  vacate  said  order  fixing  the  amount 
of  said  supe^'sedeas  bond,  and  this  motion  is  the  only  matter  before  us  for  de- 
termination. 

We  find  under  section  1008,  Rev.  St.  XJ.  S.,  "that  no  judgment,  decree,  or 
order  of  a  circuit  or  district  court  in  any  civil  action,  at  law  or  in  equity,  shnll 
be  reviewed  in  the  supreme  court  on  writ  of  error  or  appeal,  unless  the  writ 
of  error  is  brought,  or  the  appeal  is  taken,  within  two  years  after  the  entry 
of  such  Judgment,  decree,  or  order."    Hence  an  appeal  will  lie  from  a  Jud|^ 
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ment  of  this  court  at  any  time  within  two  years  from  its  rendition.  We  find 
under  section  2  of  an  act  of  congress  approved  April  7, 1874,  *'that  the  appel- 
late jurisdiction  of  the  supreme  court  of  the  United  States  over  the  judgments 
and  decrees  of  territorial  courts,  in  cases  of  trial  by  juiy,  shall  be  exercised  by 
writ  of  error,  and,  in  ail  other  cases,  by  appeal,  according  to  such  rules  and 
regulations  as  to  forms  and  modes  of  proceeding  as  the  said  supreme  court  has 
prescribed,  or  may  hereafter  prescribe."  Tliis  statute  has  been  construed  in 
the  case  of  Story  v.  Black,  119  U.  8.  235,  7  Sup.  Ct.  Rep.  17e.  Chief  Justice 
Waite  delivered  the  following  opinion,  to-wit:  "This  is  a  writ  of  error  to 
the  supreme  court  of  the  territory  of  Montana,  to  bring  up  for  review  the 
judgment  in  a  suit  where  there  was  not  a  trial  by  jury.  Under  the  act  of 
April  7, 1874,  c.  80,  §  2,  (18  St.  27,)  the  case  should  have  been  brought  up  by 
appeal,  and  the  writ  of  error  is  therefore  dismissed.  Hecht  v.  Boughton,  105 
U.  S.  235;  U.  8.  v.  Railroad  Co.,  Id.  263;  Woolfy.  Hamilton,  108  U,  S.  15, 
1  Sup.  Gt.  Kep.  139.  The  question  is  no  longer  open  in  this  court.  The  statr 
utory  rule  is  jurisdictional."  Section  1909  provides  that  "writs  of  error  and 
appeals  from  the  final  decisions  of  the  supreme  court  of  either  of  the  terri- 
tories of  New  Mexico,  Colorado,  Utah,  Dakota,  Arizona,  Idaho,  Montana,  and 
Wyoming  shall  be  allowed  to  the  supreme  court  of  the  United  States  in  the 
same  manner,  and  under  the  same  regulations,  as  from  the  circuit  couits  of 
the  United  States,  where  the  value  of  the  property,  or  the  amount  in  contro- 
versy, to  be  ascertained  by  the  oath  of  either  party,  or  of  other  competent  wit- 
nesses, exceeds  five  thousand  dollars,  exclusive  of  costs."  By  an  examination 
of  the  record  in  this  case  we  find  that  the  case  was  tried  below  by  the  court 
without  a  jury,  a  jury  having  been  expressly  waived.  Hence  the  only  mode 
by  which  this  judgment  can  be  taken  to  the  supreme  court  of  the  United  States 
is  by  appeal;  and  the  question  for  our  determination  is  vfhether 'a  supersedeas 
can  be  obtained  to  stay  proceedings  upon  the  judgment  pending  such  appeal. 
"At  common  law  a  writ  of  error  was  a  supersedeas  by  implication."  Bac 
Abr.  tit.  "Supersedeas,"  D  4.  But  by  the  judiciary  act  of  1789,  vol.  1,  p. 
85,  §  23,  it  is  provided  "that  a  writ  of  error  shall  be  a  supersedeas,  and  stay 
execution,  in  cases  only  where  the  writ  of  error  is  served,  or  a  copy  thereof 
being  lodged  ^r  the  adverse  party  in  the  clerk's  office  where  the  record  re- 
mains, within  ten  days,  Sundays  exclusive,  after  the  rendering  of  the  judg- 
ment complained  of."  This  statute  changed  the  common  law,  so  that,  in  or- 
der that  a  writ  of  error  shall  operate  as  a  supersedeas,  the  copy  of  the  writ 
must  be  lodged  for  the  adverse  party  in  the  clerk's  office  where  the  record  re- 
mains, within  10  days,  Sundays  exclusive,  after  the  rendering  of  the  judg- 
ment, or  passing  the  decree,  complained  of;  and,  if  this  was  not  done  within 
10  days,  it  would  not  operate  as  a  supersedeas.  This  statute  was  construed 
in  the  cases  of  Hogan  v.  Ross,  11  How.  297;  Railroad  Co,  v.  Hariris,  7  Wall. 
575.  This  statute  is  silent  as  to  any  security  for  supersedeas,  for  the  reason 
that  it  had  to  be  given  before  the  writ  of  error  issued;  and,  inasmuch  as  the 
writ  of  error  had  to  be  served  within  10  days  in  order  that  it  should  operate 
as  a  supersedeas,  in  all*  such  cases  where  the  supersedeas  was  desired  the  se- 
curity was  given  before  the  writ  issued.  In  1794  it  was  enacted  that  the  se- 
curity be  required  and  taken  on  the  signing  of  a  citation  on  any  writ  of  error 
which  shall  not  be  a  supersedeas,  and  a  stay  of  execution  shall  be  only  for  such 
an  amount  as,  in  the  opinion  of  the  justice  or  judge  taking  the  same,  shall  be 
sufficient  to  answer  all  such  costs  as,  upon  affirmance  of  the  judgment  or  de- 
cree, may  be  adjudged  or  decreed  to  the  respondent  in  error.  In  1803  appeals 
were  granted  in  cases  of  equity,  admiralty,  and  maritime  jurisdiction,  and 
made  subject  to  the  same  rules,  regulations,  and  restrictions  as  are  prescribed 
in  law  in  cases  of  writs  of  error,  (2  St.  244,  §  2;)  and  hence  an  appeal,  to  op- 
erate as  supersedeas,  must  be  perfected,  and  the  security  given,  within  10 
days  after  the  rendition  of  the  decree  under  the  act  of  1789,  in  like  manner 
as  it  was  required  to  be  done  by  that  act  in  cases  of  writs  of  error;  and  the 
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allowance  of  the  appeal  was  the  equivalent  of  the  writ  of  error.  Adams  y. 
Law,  16  How.  148;  Hudgins  v.  Kemp,  18  How.  535;  French  v.  8fioemaker^ 
12  Wall.  100;  BigUr  v.  Waller,  Id.  149.  The  law  in  regard  to  superse- 
deas upon  writ  of  error  or  appeal  remained  in  this  condition  until  it  was  en- 
acted, in  1872,  (17  St.  198,  §  11,)  "that  any  party  or  person  desiring  to  have  any 
judgment,  decree,  or  order  of  any  district  or  circuit  court  reviewed  on  writ 
of  error  or  appeal,  and  to  stay  proceedings  thereon  during  the  pendency  of 
such  writ  of  error  or  appeal,  may  give  security  required  by  law  therefor,  with- 
in 60  days  after  the  rendition  of  such  judgment,  decree,  or  order,  or  after- 
wards witl)  the  permission  of  the  judge  or  justice  of  the  appellate  court/* 
This  statute  was  construed  in  the  case  of  Telegraph  Co,  v.  Eyser,  19  Wall. 
419.  In  this  case  it  was  lield  that  where  the  security  was  given  after  10  days, 
but  within  60  days,  supersedeas  followed  as  a  matter  of  right,  but  that  the 
bond  may  be  executed  within  60  days  after  the  rendition  of  the  judgment,  and 
later  with  the  permission  of  any  one  of  the  judges  designated  m  said  act. 
Hence  it  would  appear  that,  under  this  act,  a  supersedeas  could  be  obtained 
by  permission  of  the  justice  or  judge  of  the  supreme  court  of  the  United.States 
at  any  time  within  two  years  allowed  for  appealing  to  the  supreme  court,  or 
taking  the  case  there  by  writ  of  error.  But  under  Rev.  St.  §  1007,  we  find 
that,  in  "any  case  where  a  writ  of  error  may  be  a  supersedeas,  the  defendant 
may  obtain  such  supersedeas  by  serving  the  writ  of  error,  or  lodging  a  copy 
thereof  for  the  adverse  party  in  the  clerk's  office  where  the  record  remains, 
within  60  days,  Sundays  exclusive,  after  the  rendering  of  the  judgment  com- 
plained of,  and  giving  the  security  required  by  law;  but,  if  he  desires  to  stay 
process  on  the  judgment  he  may,  having  served  his  writ  of  error  as  aforesaid, 
give  the  security  required  by  law  within  60  days  after  the  rendition  of  such 
judgment,  or  afterwards  with  the  permission  of  the  judge  or  justice  of  the  ap- 
pellate court;  and  in  such  cases,  where  a  writ  of  error  may  be  a  supersedeas, 
execution  shall  not  issue  till  the  expiration  of  said  term  of  60  days."  But  at 
the  next  session  of  congress  after  the  adoption  of  the  Revised  Statutes,  it  was 
enacted  that  the  time  for  withholding  execution  should  be  limited  to  10  days. 
18  St.  318.  By  section  1012,  Rev.  St.,  it  is  provided,  "that  appeals  from  the 
circuit,  and  district  courts  acting  as  circuit,  courts,  and  from  district  courts 
in  prize  causes,  siiall  be  subject  to  the  same  rules,  regulations,  and  restric- 
tions as  are  or  may  be  prescribed  in  law  in  cases  of  writs  of  error. "  This  was 
an  amendment  of  the  law  touching  appeals  passed  in  1803,  as  noticed  supra. 
It  will  be  seen,  then,  that  the  limitation  of  time  within  which  a  supersedeas 
can  be  obtained  in  a  law  case  when  taken  to  the  supreme  coui-t  of  the  United 
States  by  writ  of  error,  applied  in  equity  and  non-jury  cases  when  taken  to 
the  supreme  court  by  appeal.  In  the  case  of  Kitchen  v.  Randolph^  93  U.  S. 
92,  the  court  says:  "  We  are  therefore  of  the  opinion  that,  under  the  law  as  it 
now  stands,  the  service  of  a  writ  of  error,  or  the  perfection  of  an  appeal,  with- 
in 60  days,  Sundays  exclusive,  after  the  rendering  of  the  judgment,  or  the 
passing  of  the  decree,  complained  of,  is  an  indispensable  prerequisite  to  a  ^u- 
persedeas,  and  that  it  is  not  within  the  power  of  a  justice  or  a  judge  of  the 
appellate  court  to  grant  a  stay  of  process  on  the  judgment  or  decree,  if  this 
has  not  been  done. "  The  appeal  in  the  case  at  bar  has  not  yet  beep  taken, 
and,  as  more  than  60  days  have  elapsed  since  the  rendering  of  the  judgment 
complained  of,  no  supersedeas  can  be  obtained.  Hence  it  was  error  to  make 
the  order  fixing  the  amount  of  such  bond.  Said  order  is  therefore  vacated 
and  annulled. 

McLeart  and  Bach,  JJ.,  concur. 
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(7  Mont  884) 

Territory  v.  Harris. 
(Supreme  Cawrt  of  Montana^    January  18, 1888., 

APPEAIi—REQUlSITES—NOTIOB— SbOOND  APPEAI.. 

Where  an  appeal  has  been  dismissed  for  want  of  service  of  notice  of  the  appeal 
upon  the  clerk,  as  required  by  law,  without  prejudice  to  a  new  appeal,  and  the  ap- 
pellant given  leave  to  use  the  same  transcript  on  the  second  appeal,  the  mere- add- 
ing to  the  old  notice  the  admission  of  the  clerk's  acceptance  of  service  does  not  con- 
stitute a  new  appeal. 

Appeal  from  district  court,  Lewis  and  Clarke  counties. 
Motion  to  dismiss  appeal  of  Ben.  E.  Harris. 

Galbraith,  J.  This  is  a  motion  to  strike  the  above  appeal  from  the  cal- 
endar for  the  reason  that  no  appeal  has  been  taken  therein,  and  also  for  the 
reason  that  this  court  has  no  jurisdiction  of  the  case.  The  following  facts 
appear  of  record  on  this  motion.  On  the  19th  day  of  December,  1887,  the 
motion  for  a  new  trial  made  by  the  appellant  wa's  overruled,  and  judgment 
pronounced  against  him.  On  the  same  day  the  appellant  filed  his  notice  of 
appeal.  The  transcript  was  filed  in  this  court  on  the  28th  day  of  December, 
1887.  On  the  14th  of  January,  1888,  this  appeal  was  dismissed,  for  the  rea- 
son that  the  notice  of  the  appeal  had  not  been  served  upon  the  clerk  as  re- 
quired by  law,  but  without  prejudice  to  another  appeal.  This  was  upon  the 
authority  of  the  case  of  Territory  v.  Hanna,  5  Mont.  246,  5  Pac.  Rep.  250, 
where  the  same  proposition  was  decided.  At  the  time  of  the  dismissal  of  this 
appeal,  the  appellant  obtained  leave  of  the  court  to  use  the  same  transcript. 
On  the  14th  of  January  this  transcript  was  filed  in  this  court.  The  record 
shows  that  the  notice  of  appeal  is  the  same  as  that  in  the  appeal  which  was 
disn)issed,  with  the  single  addition  of  the  name  of  the  clerk  of  the  district 
court  signed  to  the  acceptance  of  the  service  of  the  notice  of  appeal.  This  is 
the  only  notice  of  appeal  which  appears  in  the  record.  This  does  not  make  it 
another  appeal.  It  is  the  same  appeal  as  that  which  was  dismissed  on  the 
14th  of  January,  1888.  This  is  a  case  similar  to  Rogers  v.  Law^  21  How. 
526,  in  which  it  was  held  that  "after  an  appeal  had  been  docketed  and  dis- 
missed, under  the  63d  rule  of  court,  at  a  prior  term  of  the  coui-t,  the  same 
case  cannot  be  docketed  without  a  new  appeal."  This  appeal  has  already  been 
dismissed,  and  this  transcript  is  stricken  from  the  records  of  the  court. 

McLeary  and  Bach,  JJ.,  concur. 


(7  Mont.  429)  TERRITORY  tJ.  HARRIS. 

{Supreme  Court  of  Montcma,    January  24, 1888.) 

1.  ApPBAI/— Dl8MI88AL--JU»I8DIC?riONAL  DEFE0T8. 

Under  Rev.  St.  Mont.  §  406.  (providing  that  "an  appeal  shall  not  be  dismissed  for 
any  informality  or  defect  in  the  taking  thereof.  If  toe  same  be  corrected  within  a 
reasonable  time  after  the  appeal  has  been  dismissed,  another  appe^  maybe  taken,  ^) 
the  court  may  make  an  order  dismissing  an  appeal,  when  there  is  a  defect  of  jurisdic- 
tion to  hear  the  appeal;  but  the  appellant  must  oe  allowed  to  take  another  appeal 
within  a  reasonable  time. 

2.  SaMB— BECOND  APPEAL—FAttURB  TO  BeRVE  NOTICB. 

An  appeal  was  dismissed  January  14, 1888,  for  want  of  service  of  notice  of  appeal 
upon  the  clerk,  and  a  new  appeal  was  taken,  and  transcript  filed  containing  an  ad- 
mission of  service  of  notice  by  the  clerk,  dated  January  lo,  1888,  and  a  notice  of  ap- 
peal, and  an  admission  of  its  service  by  the  county  attorney,  dated  December  19, 
1887.  Held^  that  the  court  would  take  judicial  notice  of  the  fact  that  the  service  on 
the  attorney  was  prior  to  the  dismissal  of  former  appeal,  and  that  the  appeal  would 
be  dismissed  for  want  of  service  of  the  new  appeal  on  the  attorney. 

Appeal  from  district  court,  Lewis  and  Clarke  counties. 
Motion  to  dismiss  appeal  of  Ben.  E.  Harris. 
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Bach,  J.  The  history  of  this  case  has  already  been  written  by  Mr.  Justice 
Galbraith  in  an  opinion  delivered  by  him  on  a  motion  to  strike  a  transciipt 
from  the  files  of  this  court.  To  that  opinion  reference  is  to  be  had  for  a  full 
statement  of  the  facts.  An  appeal  was  sought  to  be  taken  in  this  case  on  the 
19th  day  of  December,  1887.  Notice  of  appeal  was  served  upon  the  county 
attorney  upon  that  day.  At  the  present  term  of  this  court  a  motion  to  dis- 
miss that  appeal  was  granted,  for  the  reason  that  no  notice  of  appeal  had  been 
served  upon  the  clerk  of  the  court  below.  The  order  dismissing  provided  that 
the  appeal  was  dismissed  without  prejudice,  and  was  dated  January  14, 1888. 
On  January  20th  the  present  transcript  was  filed.  It  contains  a  notice  of  ap- 
peal, and  an  admission  of  service,  signed  by  the  clerk  of  the  court  below,  dated 
January  18,  1888;  also  a  notice  of  appearand  an  admission  of  service,  signed 
by  the  county  attorney,  dated  December  19.  1887.  The  motion  to  dismiss  is 
based  upon  the  ground  that  it  does  not  appear  that  any  notice  of  appeal  has 
been  served  upon  the  county  attorney  since  the  dismissal  of  the  appeal  hereto- 
fore made  on  the  14th  day  of  January,  1888 ;  and  the  court  has  therefore  not 
acquired  jurisdiction  of  the  cause.  The  appellant  claims  that  this  is  not  a 
second  appeal;  that  it  is  merely  a  correction  of  the  first  appeal;  that  this  court 
had  no  jurisdiction  to  dismiss  the  appeal,  because  no  appeal  had  ever  been 
taken,  although  an  attempt  had  been  made  so  to  do;  and  that  the  order  of  dis- 
missal heretofore  made  was  improperly  worded. 

The  decisions  of  the  supreme  court  of  California  are  decidedly  conflicting 
upon  this  point.  In  many  cases  contained  in  the  reports  of  that  court,  prior 
to  volume  48,  appeals  had  been  dismissed  where  the  jurisdictional  require- 
ments of  the  statute  had  not  been  complied  with.  In  Dinan  v.  Stewart^  48 
Cal.  567,  notice  of  appeal  had  not  been  served  upon  respondent's  attorney  un- 
til after  the  time  allowed  by  law.  A  motion  to  dismiss  the  appeal  was  de- 
nied, "because  no  appeal  had  been  taken."  In  Harlan  v.  Pratt,  50  Cal.  94, 
a  motion  to  dismiss  the  appeal,  made  upon  tlie  same  ground,  was  denied,  for 
the  same  reason  as  in  Dinan  v.  Stewart,  supra.  But  in  Whittle  v.  Beiiner, 
55  Cal.  395,  an  order  was  granted  dismissing  the  appeal,  because  notice  'was 
not  served  upon  respondent's  attorney.  A  similar  order  was  made  in  Pres- 
cott  V.  Salthouse,  53  Cal.  221.  In  Boyd  v.  Barrel,  60  Cal.  280,  the  appeal  was 
dismissed  because  the  undertaking  was  not  filed  in  time;  and  in  Reed  v.  Alii- 
son,  61  Cal.  462,  the  opinion  of  Mr.  Justice  McKee  concludes  as  follows:  "This 
court  does  not  acquire  jurisdiction  of  an  appeal  unless  the  record  shows  that 
the  notice  of  appeal  was  served  according  to  law. "  The  motion  to  dismiss  was 
granted,  and  the  appeal  was  dismissed.  However,  in  Biagi  v.  Hoioes,  6  Pac. 
Rep.  100,  the  court  reverted  to  the  doctrine  asserted  in  Dinan  v.  Stewart  and 
Harlan  v.  Pratt,  supra,  and  denied  a  motion  to  dismiss  the  appeal,  which 
motion  was  based  upon  a  failure  to  file  an  undertaking;  and  the  court  say: 
"We  cannot  consider  the  notice  of  appeal  from  the  judgment  as  of  any  avail, 
and,  inasmuch  as  no  appeal  from  the  judgment  is  pending,  the  motion  to  dis- 
miss is  denied.  The  practice  with  respect  to  such  attempted  appeals  has  not 
been  uniform.  Sometimes  they  have  been  dismissed.  But,  as  such  dismissals 
should  be  without  prejudice,  the  form  of  the  order  is  not  very  material.  We 
consider  it  better  practice,  however,  simply  to  refuse  to  hear  the  party  who 
claims  to  have  appealed,  without  having  appealed  in  fact. "  On  the  other  hand, 
in  Stratton  v.  Graham,  68  Cal.  168,  8  Pac.  Rep.  710,  the  appellant,  after  filing 
and  serving  a  notice  of  appeal,  deposited  with  the  clerk  a  sum  of  money  in 
lieu  of  an  undertaking  on  appeal;  but  the  deposit  was  not  made  until  after 
the  time  allowed  by  law.  Upon  these  facts  a  motion  was  made  to  dismiss  the 
appeal.  Foote,  C,  wrote  the  opinion  of  the  commission  on  appeals,  and  fol- 
lowing the  authority  of  Biagi  v.  Howes,  just  cited,  held  that  the  appellant 
"should  be  refused  a  hearing  by  this  court;"  but  the  order  which  was  granted 
by  the  court  in  that  case  was  as  follows,  to-wit:  "For  reasons  given  in  the 
foregoing  opinion  the  appeal  is  dismissed."    The  last  reported  case  upon  this 
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point  decided  by  the  supreme  court  of  California  is  that  of  People  v.  Bell,  70 
Oal.  38, 11  Pac.  Hep.  327.  The  transcript  in  that  case  did  not  show  service  of 
the  notice  of  appeal  on  any  one.  In  the  opinion  of  tlie  court  we  find  the  fol- 
lowing language:  "This  [referring  to  the  above  fact]  being  the  case,  the  ap- 
peal cannot  be  considered."  But  the  report  of  the  case  shows  that  the  order 
entered  by  the  court  was,  "Appeal  dismissed. "  We  have  great  respect  for  the 
opinions  and  decisions  of  the  supreme  court  of  California,  and,  owing  to  the 
similarity  existing  between  our  Code  and  that  of  California,  this  court  has  al- 
ways considered  the  decisions  of  that  court  upon  practice  in  civil,  as  well  as 
criminal,  cases  as  controlling;  but  we  cannot  undertake  to  be  guided  by  those 
decisions,  even  upon  a  point  of  practice,  when  they  do  not  agree  with  one  an- 
other. Now,  turning  to  our  own  reports,  we  find  that  this  court  in  former 
cases  has  considered  and  granted  motions  to  dismiss  similar  to  the  one  granted 
herein  on  the  14th  of  January,  1888.  Courtright  v.  BerkinSt  2  Mont.  404, 
the  appeal  was  dismissed  for  want  of  jurisdiction,  the  appellant  not  having 
followed  the  statute  then  in  force  defining  how  appeals  should  be  tiiken.  The 
appeal  was  dismissed  for  a  juiisdictional  defect  in  Territory  v.  Hannay  5  Mont 
246, 5  Pac.  Rep.  250. 

Even  if  this  was  a  new  question  in  this  court,  we  would  be  of  the  opinion 
that  we  can  dismiss  a  case  for  want  of  jurisdiction  to  hear  the  appeal.  It  is 
difficult  to  see  how  the  supreme  court  can  make  one  order,  and  not  another, 
where  there  is  a  jurisdictional  defect  in  the  record.  If  there  is  any  force  in 
appellant's  position,  a  court  could  not  pass  upon  a  demurrer  setting  out  the 
statutory  ground  that  the  complaint  upon  its  face  shows  that  the  court  has  no 
jurisdiction;  if  the  appellant  is  right,  the  court  could  not  sustain  the  demurrer, 
it  having  no  jurisdiction  wJiatever  in  the  case. 

Section  406  of  criminal  practice  act  (Rev.  St.)  provides:  "An  appeal  shall 
not  be  dismissed  for  any  informality  or  deft»ct  in  the  taking  thereof.  If  the 
same  be  coiTected  within  a  reasonable  time  after  the  appeal  has  been  dismissed, 
another  appeal  may  be  taken. "  The  meaning  is  rather  obscure,  for  it  declares 
that  an  appeal  shall  not  be  dismissed,  and  then  declares  what  may  be  done  when 
an  appeal  has  been  dismissed.  The  first  clause, undoubtedly  means  that  the 
defendant  shall  not  be  absolutely  deprived  of  the  right  of  appeal,  but  that  he 
must  be  allowed  to  take  another  appeal,  and  may  do  so  within  a  reasonable 
time. 

We  have  no  doubt  that  where  an  appeal  has  been  properly  taken,  but  the 
transcript  fails  to  show  it,  the  appellant  may  suggest  a  diminution  of  the  rec- 
ord, and  the  cause  may  then  be  remitted  for  correction.  That  practice  was 
upheld  by  this  court  in  Pardee  v.  Murray^  4  Mont.  35,  1  Pac.  Rep.  737,  and 
in  Territory  v.  Young,  5  Pac.  Rep.  248,  upon  that  point.  But  the  appellant 
in  this  case  did  not  ask  to  have  the  record  corrected.  The  appeal  was  dis- 
missed, and  appellant  was  allowed  to  take  another  appeal.  This  he  has  the 
right  to  do,  under  section  406,  above  referred  to.  But,  in  attempting  to  take 
the  second  appeal,  he  has  fallen  into  the  same  error  for  which  his  first  appeal 
was  dismissed.  This  court  does  take  notice  of  its  own  orders.  It  takes  notice 
that  the  first  appeal  was  not  dismissed  until  January  14. 1888,  and  that  conse- 
quently the  admission  of  the  service  of  a  notice  of  appeal,  dated  December  19, 
1887t  and  signed  by  the  county  attorney  as  of  that  date,  was  not  a  service  of 
a  notice  of  appeal  taken  by  permission  of  the  court  after  January  14, 1888. 
Each  appeal  must  stand  and  fall  by  itself.  The  reason  of  this  is  apparent  when 
we  consider  that  it  is  only  by  a  second  service  upon  him  of  the  notice  of  ap- 
peal that  the  county  can  know  that  the  defendant  intends  to  avail  himself  of 
the  right  to  a  second  appeal ;  which  knowledge  was  necessary  before  the  county 
attorney  would  be  formally  called  upon  to  prepare  for  argument,  and  is  now 
necessary  before  he  must  deem  it  incumbent  upon  him  to  inform  the  attorney 
general  of  the  standing  of  the  case  in  the  lower  court. 

The  appeal  is  dismissed.    The  defendant  has  the  right  to  another  appeal. 
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When  an  appeal  shall  have  been  properly  taken  In  this  case,  and  not  before* 
we  may  be  called  upon  to  decide  whether  the  appellant  has  corrected  his  appeal 
within  the  reasonable  time  as  limited  in  section  407. 

Galbbaitu  and  McLeaby,  JJ.,  concur. 

n  Mont  443) 

Fant  t?.  Tandy  et  al. 
{Supreme  Court  .of  Montana.    January  25,  1888.) 

1.  Appeal — Statement — Stenographer's  Notes. 

Where  there  is  nothing:  in  the  transcript  on  appeal  to  show  where  the  statement 
on  motion  for  a  new  trial  begins,  or  what  papers  are  included  therein,  a  mere 
transcript  of  the  stenographer's  notes  of  the  evidence  cannot  be  regarded  as  a 
statement  on  motion  for  a  new  trial,  or  a  statement  on  appeal;  and  evidence  thus 
presented  to  the  supreme  court  will  not  be  considered. 

2.  Same— Record— Opinion  of  Trial  Court.  ' 

The  opinion  of  the  trial  court,  purporting  to  be  ordered  by  said  court  to  be  taken 
as  findings  of  facts  and  conclusion  s  of  law  thereon,  will  not  be  considered  by  the 
supreme  court,  on  appeal,  to  be  a  part  of  the  record,  where  there  is  nothing  to  in- 
dicate such  order  except  a  note  to  tnat  effect  posted  on  a  page  of  the  transcript  oyer 
another  memorandum. 

Appeal  from  district  court,  -.^ewis  and  Clarke  county. 

Turner  cfe  Shelton,  for  respondent.     Wade,  Toole  di  Wallace^  for  appellants. 

McLeaby,  J.  This  controversy  arose  in  the  United  States  land-office  at 
Helena  by  the  application  of  Tandy  and  others  for  a  patent  to  the  land  in  dis- 
pute as  &  placer  mining  claim.  This  application,  was  adverse  to  Fant,  and, 
under  the  United  States  statute,  this  suit  was  brought  to  determine  the  ques- 
tion whether  or  not  the  mineral  patent  should  issue.  The  case  was  tried  be- 
fore the  court  without  a  jury,  and,  on  findings  of  fact  and  conclusions  of  law 
made  by  the  court,  judgment  was  rendered  in  favor  of  the  plaintiff,  from 
which  this  appeal  was  taken.  The  court,  in  rendering  judgment,  also  deliv- 
ered an  oral  opinion,  which  was  taken  down  by  the  stenographer,  written  out 
and  filed  among  the  papers  of  this  case,  and  is  made  a  part  of  the  record  herein, 
in  accordance  with  the  statute.  There  was  a  motion  for  a  new  trial  made  and 
overruled,  from  which  order  only  this  appeal  is  taken.  There  is  nothing  in 
the  transcript  to  show  where  the  stiitement  begins,  or  what  papers  are  in- 
cluded therein.  One  hundred  and  sixteen  pages  of  the  transcript  are  covered 
with  questions  and  answers  to  and  by  the  witnesses  who  were  supposed  to  have 
testified  in  the  case.  It  may  be  possible  that  this  is  a  transcript  of  the  ste- 
nographer's notes  taken  in  the  case,  but  there  is  nothing  in  the  record  to  show 
this.  It  has  been  repeatedly  decided  by  this  court  that  the  mere  transcript 
of  the  stenographer's  notes,  giving  the  questions  and  answers  propounded  to 
and  made  by  the  witnesses,  cannot  be  regarded  as  a  statement  on  motion  for 
new  trial,  or  a  statement  on  appeal;  and  evidence  presented  to  this  court  in 
such  a  manner  will  be  disregarded.  It  is  not  the  business  of  this  court  to 
wade  through  over  100  pages  of  questions  and  answers,  composed  largely  of 
irrelevant  matter,  to  ascertain  what  are  the  material  points  presented  in  the 
evidence.  In  making  up  a  statement,  it  is  the  duty  of  counsel  to  condense 
the  testimony  of  witnesses  into  narrative  form,  omitting  all  irrelevant  matter, 
and  presenting  only  so  much  of  the  evidence  as  bears  upon  the  points  in  con- 
troversy on  appeal.  Then,  after  notice  and  amendments  by  the  opposite 
party,  the  same  should  be  approved  and  allowed  by  the  court,  and  signed  as 
such,  and  appear  in  the  transcript  as  a  statement,  either  on  motion  for  a  new 
trial  or  on  appeal.  Unless  this  is  done,  the  appellate  court  must  be  confined 
in  the  consideration  of  the  case,  where  the  appeal  is  taken  from  the  judgment, 
to  the  judgment  roll  alone.  Section  488,  div.  1,  Comp.  St.  Mont.  178.  For 
these  reasons  the  evidence  introduced  in  this  case  cannot  be  considered  by  this 
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coui-t  in  the  manner  In  which  it  is  presented.  Raymond  v.  Thexton,  ante, 
858;  Gristjoold  v.  Boley,  1  Mont.  545. 

This  transcript  is  made  out  in  a  very  slovenly  manner,  and  entirely  disre- 
gards rule  6,  and  should  not  have  been^ filed  by  the  clerk,  as  he  is  forbidden  to 
file  such  a  transcript  by  the  ninth  rule  of  this  court.  Some  stress  is  laid  by 
the  appellant  on  the  fact  that  the  opinion  of  the  court  delivered  in  the  case 
was,  by  order  of  the  court,  to  be  taken  as  findings  of  fact  and  conclusions  of 
law  tlierein.  A  note  to  that  effect  is  inserted  in  the  transcript,  on  page  123, 
by  being  pasted  over  some  other  note  or  memorandum,  which  is  thereby  ren- 
dered illegible.  Such  a  mutilation  of  the  transcript,  whether  it  was  done  un- 
der the  authority  of  the  district  clerk  or  not,  should  not  be  tolerated.  We 
cannot  regard  this  order,  presented  in  this  manner,  as  properly  a  part  of  the 
transcript  in  this  case.  Rules  Sup.  Gt.,  in  extenso;  Gomp.  St.  Mont.  528,  p. 
198.  But  it  is  not  the  intention  of  the  statute  that  the  written  opinion  of  the 
district  court,  placed  on  file  in  the  case,  shall  be  taken  in  lieu  of  findings  of 
fact  and  conclusions  of  law.  It  is  merely  made  a  part  of  the  record  to  aid  this 
court  in  the  determination  of  the  issues  involved.  Comp.  St.  Monfc.  div.  1,  § 
438. 

A  very  interesting  question  was  considered  in  the  court  below,  which  is  not 
before  this  court  for  consideration;  and  that  is,  at  what  time  must  it  be  de- 
termined whether  or  not  the  lands  embraced  within  the  Northern  Pacific  Rail- 
road grant  are  mineral  or  agricultural  in  their  character;  or,  in  other  words, 
is  this  question  open  until  the  patent  issues  to  the  railroad  company  or  not  ? 
The  district  court  held  that  the  matter  could  be  inquired  into  by  an  adverse 
claimant  at  any  time  prior  to  the  issuance  of  the  patent  to  the  railroad  com- 
pany; but,  as  the  decision  of  this  question  was  in  favor  of  the  appellant,  it  has 
not  been  brought  here  for  review.  No  appeal  from  the  judgment  having  been 
taken,  and  the  evidence  not  being  properly  incorporated  into  the  statement  on 
motion  for  new  trial,  there  is  nothing  left  for  this  court  to  consider. 

In  order  to  enable  this  court  to  consider  cases  tried  in  the  district  courts, 
and  to  reverse  the  judgment  in  case  error  is  found  therein,  it  is  absolutely  nec- 
essary that  the  record  should  be  presented  in  accordance  with  the  statutes  and 
the  rules  of  court.  There  being  no  error  in  the  record  as  properly  presented 
here,  the  judgment  of  the  court  below  must  be  afiirmed. 

Qalbkaith  and  Bach,  JJ.,  concur. 

(7  Mont.  479)  ' 

Sherman  v.  Higgins. 
(Supreme  Covrt  of  Montcma,    January  28, 1888.) 

1.  Appkai/— Rbcokd— Statemskt— Rbfusal  of  Triai.  Jui>oe  to  Sign  Stbkooraphbb's 

Notes. 

When  a  party  fails  to  comply  with  an  order  of  the  trial  court,  requiring  the  ste- 
nogrrapher^s  minutes  filed  in  the  action  to  be  reduced  to  the  form  of  a  statement,  on 
a  motion  for  a  new  trial,  it  is  proi)er  for  the  trial  court,  overruling  the  motion,  to 
refuse  to  sign  the  same  as  a  statement. 

2.  Same— Rbyibw— Erbobb  not  Afpabbnt  on  Rboord. 

On  an  appeal  fron^  a  judgxnent,  there  being  no  bill  of  exceptions  nor  statement  on 
appeal,  the  question  of  error  in  refusing  an  application  for  continuance  is  not  prop- 
erly before  the  appellate  court,  although  the  afSdavlt  for  continuance  appears  m 
the  transcript. 
8.  Same. 

Ck>mp.  St.  Mont.  |§  206,  297,  p.  185,  requires  an  application  for  a  new  trial  to  be 
made  either  on  affldavitB,  minutes  of  the  court,  bill  of  exceptions,  or  upon  a  state- 
ment of  the  case.  Held,  that  on  an  appeal  from  an  order  overruling  the  motion  for 
new  trial,  where  there  is  neither  a  statement  of  the  case,  biU  of  exceptions,  nor 
minutes  of  the  court,  but  the  transcript  contains  an  application  for  a  continuance, 
based  on  affidavits,  which  were  not  certified  to  as  having  been  used  on  the  motion 
for  new  trial  as  required  by  statute,  the  application  for  continuance  will  not  be  re- 
viewed. 

v.l7p.no.6— 86 
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Appeal  from  district  court,  Meagher  county. 

Toole  &  Wallace  and  J.  2>.  McCutcheont  for  appellant.  Carter^  Clayherg 
&  Maddox,  for  respondent. 

McLeaby,  J.  This  is  an  appeal  from  a  judgment  of  the  district  court  of 
Meagher  county,  rendered  on  the  25th  day  of  March,  1887,  against  the  dexend- 
ant,  for  81f000  and  costs  of  suit.  The  amended  complaint  was  filed  on  the 
8th  day  of  April,  1886,  and  was  duly  followed  by  answer  and  replication.  On 
the  25th  of  March,  1887,  the  defendant  made  an  application,  through  his  at- 
torney, William  Wallace,  Jr.,  for  a  continuance  of  the  cause,  which  w^as  over- 
ruled by  the  court  and  the  cause  submitted  to  a  jury,  who  returned  a  verdict 
in  favor  of  the  plaintiff,  and  judgment  followed  accordingly.  On  the  6th  day 
of  June,  1887.  defendant  filed  his  motion  for  a  new  trial,  and  to  set  aside  and 
vacate  the  judgment,  which  was,  on  the  15th  day  of  October  following,  over- 
ruled. And  from  this  order  overruling  the  motion  for  a  new  trial,  and  from 
the  judgment  itself,  this  appeal  is  taken. 

It  is  noted  in  the  order  overruling  the  motion  for  a  new  trial  that,  "in  con- 
sideration of  an  order  heretofore  made  by  this  court  requiring  the  defendant 
to  reduce  the  stenograplier's  minutes  filed  in  said  action  to  the  form  of  a 
statement,  upon  motion  for  a  new  trial,  not  having  been  complied  with,  the 
said  judge  declined  and  refused  to  sign  the  same  as  a  statement."  This  ac- 
tion of  the  district  judge  in  refusing  to  settle  a  statement  wherein  the  evi- 
dence is  composed  entirely  of  the  stenographer's  notes,  without  being  reduced 
to  proper  form,  and  having  irrelevant  matter  eliminated,  was  Entirely  cor- 
rect. It  is  the  proper  practice,  and  we  hope  to  see  it  universally  adopted 
hereafter  by  the  judges  of  the  trial  courts.  As  is  said  in  the  case  of  Fant  v. 
Tandy t  ante,  560,  (decided  at  this  term,)  it  is  not  to  be  expected  of  this  court 
to  take  the  trouble  of  extracting  from  the  stenographer's  notes  the  material 
evidence  bearing  upon  the  points  presented  here.  Counsel  seem  to  misunder- 
stand the  object  of  filing  the  long-hand  copy  of  the  stenographer's  notes. 
This  is  done  to  enable  counsel  to  prepare  their  statements  in  accordance  with 
the  facts  presented  on  the  trial,  and  to  preserve  an  authentic  record  to  which 
the  judge  may  refer  in  settling  statements  as  prepared  by  counsel.  But  the 
transcript  of  the  stenographer's  notes  is  not  intended  to  take  the  place  of  the 
statement  to  be  prepared  by  counsel,  or  to  relieve  them  of  the  labor  of  prepar- 
ing the  statement  itself.  It  is  unnecessary  to  enlarge  upon  this  matter,  and 
we  will  content  ourselves  in  referring  to  cases  heretofore  decided,  in  which  we 
have  announced  the  rule  of  practice  which  will  hereafter  be  followed.  Fant  v. 
Tandy,  7  Mont.  — ,  ante,  560;  Raymond  w.Thextonf  7  Mont.  — ,  a7ife,258. 
In  so  far  as  the  appeal  is  taken  from  the  judgment,  we  can  only  consider  the 
judgment  roll,  which,  in  this  case,  should  consist  of  the  summons,  pleadings, 
verdict  of  the  jury,  bills  of  exception,  statement,  and  a  copy  of  the  judgment. 
Comp.  St.  Mont.  div.  1.  §  306,  p.  139.  The  question  of  whether  or  not  the 
court  erred  in  refusing  to  grant  the  continuance  is  not  properly  brought  be- 
fore us  on  the  appeal  from  the  judgment,  because  there  is  neither  bill  of  ex- 
ceptions nor  statement  on  appeal  incorporated  in  the  transcript.  The  affi- 
davit of  counsel  on  his  application  for  continuance,  although  inserted  in  the 
transcript,  has  no  proper  place  there,  because  it  is  neither  embodied  in  a  bill 
of  exceptions  nor  a  statement;  hence  it  cannot  be  noticed  in  considering  an 
appeal  from  the  judgment.  Blessing  v.  Sias,  14  Pac.  Rep.  664;  Kleinschmidt 
v.  McAndrews,  4  Mont.  8,  223,  5  Pac.  Rep.  281,  2  Pac.  Rep.  286;  Noteware 
v.  Sterns,  1  Mont.  314;  Hayne,  New  Trials  &  App.  §  261  et  seq.  This  brings 
us  to  the  question  of  whether  or  not  the  court  erred  in  overruling  the  defend- 
ant's motion  for  a  new  trial.  Our  statute  in  regard  to  new  trials  provides 
that  the  application  shall  be  made  either  upon  affidavits,  or  upon  the  minutes 
of  the  court,  or  upon  a  bill  of  exceptions,  or  upon  a  statement  of  the  case. 
Comp.  St.  Mont.  §§  296,  297,  p.  135.    An  examination  of  the  transcript  will 
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show  that  no  statement  was  ever  settled  or  signed,  and  no  hills  of  exception 
were  ever  prepared  or  allowed,  and  the  minutes  of  the  court  do  not  appear. 
Then  this  motion  must  be  considered,  if  at  all,  as  being  based  upon  the  affi- 
davits presented  at  the  hearing  of  the  motion.  Upon  examination  of  these 
affidavits  it  will  be  found  that  there  is  no  certificate  that  they  were  used  by 
the  conrt  below  upon  the  hearing  of  the  motion,  as  is  required  by  the  statute. 
They  should  have  been  included  either  in  a  bill  of  exceptions  or  a  statement 
on  motion  for  a  new  trial,  or  otherwise  certified,  so  as  to  be  identified  prop- 
erly not  only  as  a  part  of  the  record  but  also  to  show  that  they  were  used  by  the 
court  upon  the  hearing  of  the  motion.  Com  p.  St.  Mont.  div.  1,  §  433;  Miniriff 
Co.  v.  Weinstein,  ante,  108 ;  Raymond  v.  Thexton,  7  Mont.  — ,  ante,  258 ; 
Hayne,  New  Trials  &  App.  §  264,  and  cases  there  cited  from  the  California 
couits.  We  consider  this  motion  for  a  new^  trial  as  an  application  to  vacate 
and  set  aside  the  judgment  under  section  116  of  our  statutes,  for  no  attempt 
has  been  made  to  comply  with  that  section.  And,  even  if  that  section  had 
been  complied  with,  and  the  matter  passed  upon  by  the  judge  at  chambers, 
still,  it  being  a  matter  entirely  within  his  discretion  under  the  statute,  and 
no  abuse  of  that  discretion  having  been  shown,  we  could  not  disturb  the  judg- 
ment on  that  account.  Comp.  St.  Mont.  div.  1,  g  116,  p.  88;  Whiteside  v,  Logan, 
7  Mont.  — ,  ante,  34.  From  the  manner  in  which  this  appeal  is  presented 
to  this  court  it  would  seem  that  there  is  a  misapprehension  among  the  mem- 
bers of  the  bar  as  to  the  practice  upon  this  subject.  This  may  probably  arise 
from  the  change  in  the  law  of  California.  Our  statute  is  similar  to  the  old 
practice  in  California,  under  which  there  was  a  separate  provision  for  a  state- 
ment on  appeal,  and  a  statement  on  motion  for  a  new  trial,  and  one  could  not 
be  used  for  the  other.  Under  the  present  law  of  California  the  parties  may 
consent  to  use  the  statement  on  motion  for  a  new  trial  for  a  statement  on  ap- 
peal. But  this  does  not  change  the  rule  in  regard  to  what  can  be  considered 
and  reviewed  by  the  court  on  an  appeal  from  the  judgment,  and  on  an  appeal 
fi'om  an  order  overruling  a  motion  for  a  new  trial,  respectively.  On  an  appeal 
from  the  judgment  errors  of  law  alone  can  be  reviewed;  but,  on  an  appeal  from 
an  order  overruling  a  motion  for  a  new  trial,  the  facts  also  may  be  inquired 
into.  Our  statute  provides  that  certain  orders  are  deemed  excepted  to,  and, 
in  order  to  have  them  reviewed  by  the  supreme  court,  it  is  not -absolutely 
necessary  that  a  bill  of  exceptions  should  be  prepared  and  signed,  but  they 
may  appear  in  the  statement  on  appeal,  and  must  appear  in  either  the  one  or 
the  other  when  the  appeal  is  from  the  judgment,  including  such  orders. 
There  being  no  bill  of  exceptions,  and  no  statement,  either  on  motion  for  new 
trial  or  on  appeal,  in  this  case,  the  order  •overruling  the  application  for  a 
continuance  has  not  been  properly  brought  before  this  court,  it  having  no  in- 
dependent place  in  the  judgment  roll. 

All  presumptions  being  in  favor  of  the  correctness  of  the  judgment  of  the 
court  below,  and  no  error  having  been  properly  presented  in  the  transcript, 
the  judgment  of  the  district  court  is  accordingly  affirmed. 

McCoNNELL,  0.  J.,  and  Galbraith,  J.,  concur. 


(7  Mont.  486)  «  -r, 

Sherman  v.  Hiogins. 

{Supreme  Court  of  Montana.    January  28,  ISbS.) 

FoUowing  Sherman  v.  Higglns^  ante,  561. 

McLeabt,  J.  This  is  a  case  arising  between  the  same  parties  and  in  the  same  court 
as  the  preceding  one.  and  Is  entirely  similar  except  that  there  was  a  default  taken,  and 
judgment  rendered  thereupon  in  favor  of  the  plaintiff,  which  makes  a  stronger  case  for 
the  respondent  in  this  court.  For  the  reasons  set  forth  in  the  foregoing  opinion  there^ 
is  no  error  properly  presented  in  the  transcript  for  review  by  this  court.  The  judg- 
ment is  affirmed. 

HcCoNNBLL,  C.  J.,  and  Galbraith,  J.,  conou-*. 
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(7   Mont  486) 

City  of  Helena  ©.  Gbay. 

{Suprevihe  Court  of  MorUana.    January  28, 1888.) 

MuKrciPAL  CoBPOKATioNS— Ordinances— REauLA.TioN  of  Haok-Bta.nd&— IfisDBMBAif- 

0B8. 

An  ordinance  providing  that  cabs  shall  stand  on  certain  parts  of  certain  streets, 
and  that  any  violation  of  this  ordinance  is  a  misdemeanor,  does  not  make  a  person 
standing  a  cab  elsewhere  than  as  provided  guilty  of  a  misdemeanor. 

Appeal  from  district  court,  Lewis  and  Clarke  county. 

Chumasero  &  MoCutcheorit  for  appellant.    Al^,  C  Botkin^  for  appellee. 

Bach,  J.  The  defendant  appeals  from  a  judgment  of  the  court  below  ad- 
judging him  guilty  of  a  misdemeanor  for  the  violation  of  an  ordinance  of  the 
city  of  Helena,  which  reads  as  follows:  "The  cabs  shall  stand  on  Broadway, 
between  Jackson  and  Warren  street,  except  in  front  of  the  post-office;  on  the 
east  side  of  Jackson  street,  between  Broadway  and  Breckenridge  street;  and 
on  the  south  side  of  Sixth  avenue,  between  Jackson  and  Clore  street;  and  on 
Bridge  street,  from  Clore  to  Main  street;  and  on  the  north  side  of  Bridge 
street,  from  Main  street  to  opposite  Wat^r  street.  Sec.  2.  Any  person  vio- 
lating this  ordinance  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  shall  be  subject  to  a  tine  not  exceeding  twenty-five  dollars." 
It  is  admitted  that  the  defendant  did  keep  a  cab  standing  on  Main  street,  in 
the  city  of  Helena,  for  the  space  of  two  hours. 

The  only  question  which  we  will  consider  is  whether  the  ordinance  makes 
the  act  of  the  defendant  a  misdemeanor.  A  crime  or  misdemeanor  is  an  act 
committed  or  omitted  in  violation  of  a  public  law  forbidding  or  commanding 
it.  Such  is  the  definition  given  by  Blackstone  in  Book  4  of  his  Commentaries, 
and  it  has  been  universally  accepted  by  the  courts  and  text  writers.  There 
is  nothing  in  the  ordinance  directly  forbidding  the  admitted  act  of  the  defend- 
ant; and  if  the  ordinance  is,  by  implication,  to  be  considered  as  forbidding 
this  particular  act,  it  must  be  considered  as  forbidding  any  act  which  violates 
the  terms  of  the  ordinance;  hence  all  such  acts  would,  by  implication,  become 
a  misdemeanor.  The  ordinance  thus  considered  would  be  so  unreasonable 
that  courts  of  law  would  npt  uphold  it.  See  Field,  Corp.  §  296,  and  cases  cited; 
Bish.  Writ.  Law,  §  22.  Considered  as  a  command,  the  ordinance  is  equally 
uncertain  and  indefinite.  The  city  undoubtedly  has  the  right  to  regulate  the 
use  of  public  streets  by  ordinances  reasonable  in  their  nature.  But  the  ordi- 
nance must  be  specific  and  definite,  using  such  words  as  will  state,  without 
resort  to  implication,  what  constitutes  a  violation  thereof.  The  Judgment  is 
reversed. 

Galbraitii  and  McLeaey,  JJ.,  concur. 

(2  Ariz.  »92)  ^,^  .      ,         ,..  .      , 

O' Toole  et  al.  v.  Melander  et  at. 
(Supreme  Court  of  Arizona,    April  2, 1888.) 
Appbal— Revjew^Weight  and  SupFiciENCT  OP  Evidence. 

In  an  equitable  action  where  the  evidence  is  contradictory,  the  verdict  obtained 
in  the  court  below  will  not  be  disturbed  on  appeal. 

Daniel  O^Toole  et  uL,  plaintiffs,  brought  action  to  quiet  title  against  Dan* 
iel  Melander  et  al.,  defendants.    Verdict  for  defendants.    Plaintiffs  appeal. 
Ben  Qoodrich,  for  appellants.     NeeHng  <&  Neering,  for  appellees. 

Per  Curiam.  The  only  question  arising  in  this  cause  is  whether  or  not 
the  assessment  work  of  $100,  required  by  the  act  of  congress,  was  done  in  the 
year  1885.  The  action  was  to  quiet  title.  A  jury  was  had,  which  jury  ren- 
dered a  verdict  for  the  appellees.     The  testimony  was  contradictory,  and  it  is 
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too  well  settled  to  require  citations  of  authorities,  that  the  supreme  court  will 
not  disturb  the  verdict  of  the  jury  when  such  a  contradiction  exists.  ^  This 
being  an  action  In  equity,  and  the  verdict  being  only  advisory,  the  trial  judge 
would  feel  less  hesitancy  to  disregard  the  verdict  than  in  an  action  at  law. 
The  judge,  as  well  as  the  jury,  was  brought  face  to  face  with  the  witnesses, 
and  could  judge  of  their  credibility.  The  injunction  is  dissolved,  and  the 
Judgment  affirmed. 

Wright,  G.  J.,  and  Porter  and  Barnes,  J  J.,  concur. 

(4  N.  M.  [GIM.]  &e) 

Miller  v.  Prestok. 
(Supreme  Court  of  New  Mexico,    January  Term,  1888.) 

1.  Subscription— Actions  to  Rbcover— -Pleading  and  Proop. 

In  an  action  to  recover  on  a  snbscription  paper,  the  declaration  set  ont,  UteraUy, 
the  paper,  so  far  as  it  constituted  the  contract  of  defendant.  Held,  that  the  objec- 
tion to  the  reading  of  the  subscription  list  in  evidence  was  properly  overruled. 

2.  Same— Conditions— Parol  Evidbncb  to  Vary  Writing. 

Defendant  signed  a  subscription  paper,  subscribing  a  sum  in  aid  of  a  railroad, 
writing  above  his  name,  "on  the  completion  of  the  road, "  as  the  conditioned  time 
of  payment.    Held,  that  parol  evidence  offered  for  the  purpose  of  adding  the  words, 
**by  September  1, 1886, "  was  not  admissible. 
8.  Same— Conditions  Attaohed  to  Other  Subsgrtftionb. 

Defendant  subscribed  a  sum  towards  the  completion  of  a  railroad,  writing  the 
condition  above  his  name,  **on  completion  of  the  road.  **  Other  parties  signed  the 
same  subscription  list,  subscribing  various  amounts,  and  adding,  as  to  defendant, 
certain  conditions  as  to  their  payment  Held,  that  the  conditions  annexed  to  the 
names  of  the  other  subscribers  in  no  way  affected  defendmit's  liability. 

4.  Same— Consideration. 

In  an  action  to  compel  the  payment  of  a  subscription,  the  plaintiff  proved  that  he 
had  expended  money  on  the  faith  of  the  subscribed  subscriptions.  Defendant  did 
not  contradict  this,  but  simply  proved  that  he  was  not  to  receive  anything  in  con- 
sideration of  the  subscription,  and  asked  the  court  to  instruct  for  want  of  con- 
sideration. Held,  that  there  was  not  sufficient  evidence  of  want  of  consideration 
to  warrant  the  court  to  so  charge. 

5.  Instructions— Failure  to  Number— Harmless  Error. 

The  failure  of  the  court  to  number  its  instructions  in  consecutive  paragraphs,  as 
required  by  Comp.  Laws  N.  M.  $  2059,  will  not  justify  a  reversal  of  the  judgment, 
it  appearing  that  no  rights  of  the  parties  were  affected  thereby. 

Error  to  district  court,  Sauta  Fe  county. 

Bbinker,  J.  This  is  an  action  of  assumpsit,  begun  by  Gteorge  0.  Preston, 
trustee,  against  Edward  Miller,  in  the  court  below,  upon  an  obligation  in 
writing  for  the  sum  of  $200.  The  obligation  sued  on  was  a  subscription 
paper,  and  is  set  out  in  the  declaration  in  these  words:  "To  aid  the  comple- 
tion of  the  Texas,  Santa  Fe  &  Northern  Railroad,  we,  the  undersigned,  hereby 
promise  and  agree  to  pay,  on  demand,  to  George  C.  Preston,  trustee,  the  re^ 
spectivesums  opposite  our  names.  Ed.  Milleb,  6200,  (two  hundred  dollars,) 
on  completion  of  the  road."  The  declaration  then  averred  the  completion  of 
the  road,  and  a  demand  upon  the  defendant.  Miller,  to  pay,  and  a  refusal; 
and  also  contained  the  common  counts.  The  defendant  filed  three  pleas. 
The  first  was  the  general  issue;  the  second,  that  the  defendant  was  induced 
to  sign  the  paper  by  representations  and  promises  of  plaintiff,  upon  which  de- 
fendant relied,  that  unless  the  road  was  completed  to  the  city  of  Santa  Fe  on 
or  before  September  1,  1886,  he  was  not  to  be  called  on  to  pay  the  amount  of 
his  subscription;  that  these  representations  and  promises  were  indorsed  in 
writing  upon  the  paper  before  he  signed  it,  and  that  the  road  was  not  com- 
pleted to  Santa  Fe  until  long  after  that  time;  the  third,  that  the  contract  was 
a  gratuity,  and  that  there  never  was  any  consideration  for  the  signing  of  the 
same.  To  the  fii-st  plea  plaintiff  filed  a  similiter,  and  to  the  second  and  third 
.  he  filed  replications  putting  in  issue  the  matters  in  those  pleas  alleged.  There 
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was  a  trial  and  judgment  for  plaintiff.    A  motion  for  a  new  trial  was  made 
and  denied,  and  defendant  brings  the  case  here  by  writ  of  error. 

To  reverse  the  judgment  the  defendant  assigns  as  error:  (1)  The  action  of 
the  court  in  permitting  the  subscription  list  to  be  read  in  evidence;  (2)  in  per- 
mitting testimony  to  go  to  the  jury  tliat  it  was  understood  generally  that  the 
completion  of  the  road  meant  its  building  from  Espanola  to  Santa  Fe;  (3)  in 
not  permitting  the  defendant  to  testify  whether  or  not  any  representations 
had  been  made  to  him  at  the  time  of  the  signing  of  the  subscription  list  that 
unless  the  road  was  completed  to  Santa  Fe  by  the  1st  day  of  September,  1886, 
he  was  not  to  be  called  upon  to  pay  his  subscription;  (4)  in  not  permitting  de- 
fendant to  testify  whether  or  not  the  indorsement  on  the  subscription  list, 
"unless  the  road  is  completed  by  September  1, 1886,"  and  other  indorsements 
of  like  character,  were  written  on  the  list  before  he  signed  it,  and  whether  he 
signed  it  subject  to  the  terms  so  written^  and  the  representations  then  and  there 
made  to  him  by  the  person  presenting  the  list;  (5)  in  refusing  to  give  to  the 
jury  the  instructions  asked  by  the  defendant,  and  in  not  indorsing  the  re- 
fused instructions  "Refused,"  as  required  by  statute;  (6)  in  giving  to  the  jury 
that  portion  of  the  court's  instruction  as  follows:  "The  conditions  annexed  to 
the  names  of  other  subscribers  would  not  change  the  liability  of  the  defend- 
ant;" (7)  in  failing  to  instruct  the  jury  upon  the  issue  raised  by  the  plea  of 
want  of  consideration;  (8)  in  failing  to  givaits  instructions  in  consecutively 
numbered  paragraphs;  (9)  in  failing  to  file  the  instructions  asked  by  the  de- 
fendant, so  that  the  same  might  become  a  part  of  the  record;  (10)  in  overrul- 
ing the  motion  of  defendant  for  a  new  trial. 

A  reference  to  the  declaration  will  dispose  of  the  first  point  made.  The 
writing  sued  on  was,  so  far  as  it  constituted  the  contract  of  defendant,  copied 
literally  into  the  declaration,  and  even  if  the  statute  contemplated  the  filing 
of  a  writing  of  the  kind  here  sued  on,  which  may  be  doubted,  ( Workman  v. 
Campbell,  46  Mo.  305,)  the  requirement  was  fully  met  in  this  case,  (section 
1921,  Comp.  Laws  1884, )  and  the  objection  to  its  admission  in  evidence  was 
properly  overruled. 

As  to  the  second  point, — that  the  court  erred  in  permitting  testimony  to  go 
to  the  jury  that  it  was  generally  understood  that  the  completion  of  the  road 
meant  its  being  built  from  Espanola  to  Santa  Fe, — it  is  only  necessary  to  say 
that  the  record  shows  that  this  testimony  was  elicited  from  Mr.  Knaebel,  a 
witness  for  defendant,  on  cross-examination,  and  was  admitted  without  ob- 
jection.   Section  2197,  Comp.  Laws. 

The  third  and  fourth  assignments  of  error  can  be  considered  together,  as 
they  present  really  but  one  question,  and  are  based  upon  the  action  of  the 
court  in  sustaining  objections  to  the  following  questions  propounded  to  the 
defendant:  '^  Sixth,  State  If,  at  the  time  you  signed  that  paper,  whether  there 
were  no  conditions  made  between  you  and  Dr.  Long  will  that  it  should  not  be 
paid  unless  the  road  was  built  by  the  Ist  of  September?" 

The  seventh  question  was  but  a  restatement  in  substance  of  the  sixth. 

** Eighth.  Mr.  Miller,  state  whether,  at  the  time  of  signing,  this  paper  had 
this  indorsement  just  above  your  name,  *  on  completion  of  the  road  by  Sep- 
tember 1,  1866.*  Was  that  indorsement  written  on  that  paper  before  you 
signed  it?" 

The  instrument  sued  on  was  a  subscription  list,  the  body  or  heading  of 
which  was  as  follows:  "To  aid  the  completion  of  the  Texas,  Santa  Fe  & 
Northern  Railroad,  we,  the  undersigned,  hereby  promise  and  agree  to  pay,  on 
demand,  to  George  C.  Preston,  trustee,  the  respective  sums  opposite  oar 
names."  Then  follow  about  thirty  names  with  the  amount  of  the  subscrip- 
tion of  each  set  opposite  each  name,  and  in  addition  thereto  many  of  these  are  . 
followed  by  various  conditions,  such  as:  "$250,  as  soon  as  a  satisfactoiy  con- 
tract is  made  for  the  completion  of  the  road;"  "8200,  on  completion  of  the 
road;"  "$100  on  completion  of  road  by  Sept.  1,  1886;"  "$300,  on  completion 
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to  Santa  Fe  by  Sept.  1886."  The  names  of  the  three  persons  which  appear 
immediately  above  defendant's  are  followed  by  the  words,  "on  completion 
of  the  road  by  Sept.  1, 1886. "  Then  follows,  "Ed.  Miller,  $200  (two  hundred 
dollars)  on  completion  of  the  road."  The  paper  about  which  it  was  sought  to 
interrogate  the  witness  we  assume  was  the  subscription  list,  as  no  other  pa- 
per appears  in  the  record.  This  paper  constituted  the  several  contracts  of 
each  of  the  subscribers.  It  is  not  pretended  that  it  is  in  any  sense  joint,  for 
it  could  not  be  maintained  that  any  one  of  the  subscribers  could  be  held  for 
the  amount  subscribed  by  any  other  than  himself.  If  the  various  persons  had 
contented  themselves  with  simply  putting  down  their  names  and  the  amounts 
they  were  willing  to  pay,  then  this  would  clearly  have  been  the  separate  agree- 
ment of  each  to  pay  on  demand.  But  many  of  them  have  seen  proper  to  add 
conditions  to  the  contract  so  far  as  it  affects  them,  and  the  condition  oppo- 
site any  particular  name  limits  and  determines  the  liability  of  that  particular 
subscriber.  The  condition  following  the  name  of  defendant  is,  "on  comple- 
tion of  the  road."  Kow,  the  question  numbered  sixth  sought  to  add  to  this, 
by  parol,  the  words,  "by  Sept.  1,  1886,"  and  this  the  court  very  properly  re- 
fused to  permit.  1  Greenl.  E  v.  §  277.  The  eighth  question  was  intended  to  elicit 
from  witness  the  fact  whether  the  words,  "the  completion  of  the  road  by  Sep- 
tember 1,  1886,"  were  on  the  paper  before  he  signed  it.  It  is  not  pretended 
that  these  words  were  put  there  by  defendant,  or  by  his  direction;  but  it  was 
the  purpose  of  defendant  to  have  the  fact  that  these  words  were* on  the  paper 
go  to  the  jury,  so  that  the  jury  might  infer  that  they  constituted  a  part  of  his 
agreement.  If  one  of  these  conditions  preceding  the  name  of  defendant 
formed  a  part  of  his  contract,  then  all  of  them  that  were  placed  there  before 
his  signing  also  entered  into  it;  and  if  this  be  so,  what  was  his  contract?  and 
npon  what  condition  did  his  liability  to  pay  depend?  Was  he  to  pay  when  a 
satisfactory  contract  for  the  completion  of  the  road  was  made?  or  when  the 
road  was  completed?  or  when  completed  by  September  1, 1886?  or  when  com- 
pleted to  Santa  Fe  by  September  1,  1886? 

As  has  been  said,  this  is  clearly  the  separate  undertaking  of  each  signer, 
and  if  this  be  true,  the  fact  that  all  the  contracts  are  on  one  paper  cannot 
change  the  nature  of  the  agreements.  Suppose  they  had  been  on  separate  pa- 
pers, each  with  the  same  general  heading,  but  with  the  several  conditions, 
and  let  it  be  supposed  that  these  papers  were  all  exhibited  to  defendant  at  the 
time  he  signed,  and  thereupon  he  signed  a  paper  containing  a  like  heading, 
but  added  the  condition  to  his  name,  in  the  words  of  this  agreement,  "on 
completion  of  the  road, "  could  he  with  any  show  of  reason  say  that  the  con- 
ditions on  those  other  papers  entered  into  his  contract?  The  statement  of  the 
proposition  refutes  it.  If  these  several  conditions  preceding  his  name  were 
not  a  part  of  his  agreement,  then  the  question  whether  they  were  on  the  pa- 
per or  not  before  he  signed  was  wholly  immaterial.  If  it  had  been  inquired 
of  defendant  what  he  meant  by  "completion  of  the  road,"  or  what  he  under- 
stood by  those  words,  the  inquiry  would  have  been  proper,  because  the  words, 
standing  alone,  do  not  clearly  express  a  definite  meaning.  This  is  justified 
by  the  rule  that  where  the  agreement  is  expressed  in  short  and  incomplete 
terms  parol  evidence  is  admissible  to  explain  that  which  ia  per  se  unintelligi- 
ble, such  explanation  not  being  inconsistent  with  the  written  terms.  1 
Greenl.  Ev.  §  282.  This  rule,  however,  does  not  permit  the  addition  of  words 
that  will  vary  or  change  in  any  manner  the  meaning  of  the  writing.  The  in- 
quiry here  suggested  would  have  brought  out  the  conversation,  if  say,  that 
took  place  at  the  time  of  the  signing,  and  would  have  enabled  the  jury  to  de- 
termine whether  defendant  meant  that  his  payment  should  have  become  due 
upon  the  completion  of  the  road  to  Santa  Fe,  or  to  Cerrillos,  or  as  contem- 
plated in  the  road's  charter;  but  it  would  not  have  permitted  conversations  as 
to  the  time  of  completion.  Defendant's  liability  depended  on  completion,  no 
matter  when  it  should  be  accomplished. 
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It  is  contended  that  defendant  had  tendered  an  issue  in  his  second  plea, 
upon  the  question  of  the  time  of  completion,  and  that  plaintiff  joined  issue 
thereon,  and  therefore  the  evidence  was  competent.  The  issue  was  joined  on 
defendant's  contract,  and  not  upon  the  contracts  of  other  persons,  and  it  was 
the  duty  of  the  court,  upon  inspection  of  the  writing,  to  determine  whether 
the  words  upon  the  paper  and  embraced  in  the  interrogatory  tended  to  estab- 
lish an  issue  in  favor  of  defendant,  and  rightly  decided  that  they  did  not. 

The  defendant  was  asked  in  another  question  as  to  what  representations 
had  been  made  to  him  concerning  the  completion  of  the  road,  which  he  was 
not  permitted  to  answer.  This  question  may  have  been  intended  to  elicit 
what  was  said  at  the  time  the  paper  was  signed  to  induce  him  to  sign  it,  but 
it  does  not  so  state,  and  we  are  not  justified  in  divining  what  may  have  been 
intended;  we  must  look  at  the  question  as  it  appears  in  the  record  to  ascer- 
tain Its  purpose.  As  it  thus  appears  it  is  too  broad;  it  woufd  justify  the  de- 
tailing of  any  conversations  or  representations  as  to  the  completion  of  the 
road,  wherever  and  whenever  made,  and  by  any  person  whomsoever. 

The  fifth  assignment  relates  to  the  refusal  of  the  court  to  give  instructions 
asked  by  the  defendant,  and  failing  to  indorse  them  '*  Refused."  It  is  sufficient 
to  say,  in  disposing  of  this,  that  the  record  nowhere  shows  that  defendant 
asked  any  instructions.  As  one  of  the  grounds  stated  in  his  motion  for  a  new 
trial,  he  complains  of  the  refusal  of  instructions,  but  there  is  nothing  in  the 
record  to  sustain  this  ground.  If  no  instructions  were  asked  by  defendant 
and  refused,  it  would  be  difiScult  for  the  court  to  mark  instructions,  as  de- 
fendant insists  he  should. 

The  sixth  assignment  is  fully  covered  by  what  has  been  said  concerning  the 
conditions  annexed  to  the  names  other  than  defendant's,  and  need  not  be  re- 
peated here. 

The  seventh  is  based  upon  the  failure  of  the  court  to  instruct  upon  defend- 
ant's plea  of  want  of  consideration.  The  plaintiff  proved  that  he  had  ex- 
pended money  on  the  faith  of  these  subscriptions.  Defendant  offered  no  evi- 
dence to  contradict  this;  he  simply  proved  that  he  was  not  in  any  manner  to 
receive  anything  as  consideration  for  the  subscription.  This  was  not  suffi- 
cient evidence  of  want  of  consideration  to  warrant  the  court  in  charging  the 
jury  on  that  issue.  In  Workman  v.  Campbell,  46  Mo.  305,  it  is  said:  "  Where 
notes  or  promises  are  made  by  way  of  voluntary  subscription  to  raise  a  fund 
to  promote  an  object,  these  notes  or  promises  are  open  to  the  defense  of  a 
want  of  consideration,  unless  their  payee  or  promisee  has  expended  money  or 
entered  into  engagements  which,  by  legal  necessity,  must  cause  loss  or  injury 
if  payment  is  not  made  to  him."  Citing  Pars.  Biils  &  N.  202.  This  is  the 
universal  rule.    JTocA  v.  Lay,  38  Mo.  147,  and  cases  cited. 

The  eighth  assignment  is  that  the  court  failed  to  number  its  instructions 
in  consecutive  paragraphs.  Section  2059,  Comp.  Laws,  requires  this  to  be 
done,  but  we  are  of  the  opinion  that  this  section  is  merely  directory.  No 
rights  of  defendant  were  sacrificed  or  prejudiced  by  a  failure  to  comply  with 
this  section,  and  if  such  failure  is  error,  it  is  not  such  error  as  will  justify  a 
reversal  of  the  j  udgment. 

The  ninth  assignment  is  answered  by  our  observations  upon  the  fifth,  supra. 

The  tenth  id  for  overruling  the  motion  for  a  new  trial.  We  have  seen  that 
no  error  was  committed  on  the  trial,  therefore  this  motion  was  properly  de- 
nied. 

The  judgment  is  affirmed. 

Long,  C.  J.,  and  Henderson,  J.,  concur. 

Beeves,  J.,  having  presided  in  the  court  below,  did  not  sit. 
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Tebritobt  V.  Fewel. 
(Supreme  Comt  of  Nefw  Mexico.    February  28, 1888.) 

HOMICIDB— TrIAI/— iNSTBUOnOKB. 

Where  the  evid^ice  in  a  murder  trial  shows  that  the  defendant  intended  to  do  the 
killing,  the  question  for  the  jury  is  whether  the  killing  was  justifiable  or  not;  and 
it  is  error  to  charge  the  jury  that  they  might  find  the  defendant  guilty  of  a  degree 
of  murder  in  wtiich  the  intent  to  kill  is  entirely  wanting. 

Appeal  from  district  court.  Bio  Arriba  county. 

Wm.  Breeden,  Atty.  Gen.,  M.  A,  JSreeden,  Asst.  Atty.  Gen.,  and  W.  B, 
Sloan,  for  the  Territory.    N.  B.  Laughlin,  for  defendant. 

Brinkeb,  J.  The  defendant  was  charged  in  the  indictment  with  the  crime 
of  murder  in  the  first  degree,  and  upon  the  trial  was  convicted  of  murder  in 
the  third  degree,  and  sentenced  to  imprisonment  in  the  penitentiary  for  10 
years.  There  was  a  motion  for  a  new  trial  filed  and  overruled,  and  the  case 
is  brought  here  by  appeal. 

The  evidence  as  preserved  in  the  record  discloses  the  folio  wing  facts:  About 
10  or  12  days  before  the  homicide,  the  deceased,  Edward  Norman  Bacheldor, 
was  sitting  in  a  saloon  in  the  town  of  Espanola,  when  the  defendant  came  in 
and  sat  down.  Some  conversation  was  had,  when  the  deceased  said:  '*Some- 
body  swore  down  in  court  that  we  were  notified  of  a  certain  sale."  Defend- 
ant said,  "i  guess  I  am  the  man  that  testified  to  that."  Deceased  replied: 
"The  man  who  swore  it,  swore  a  damned  lie."  Then  ensued  a  quarrel  be- 
tween deceased  and  defendant,  which  resulted  in  their  going  out  into  the 
street,  and  engaging  in  a  fight,  during  the  progress  of  which  defendant  threw 
deceased  to  the  ground,  and  gave  him  a  severe  whipping.  Deceased  asked 
the  defendant  to  let  him  up.  which  the  defendant  did.  Thereupon  deceased 
renewed  the  attack,  and  defendant  fied.  Deceased  pursued  him,  and  in  the 
pursuit  secured  a  piece  of  plank,  with  which  he  endeavored  to  strike  defend- 
ant. Defendant  escaped,  however,  unhurt.  From  that  time  on,  bad  blood 
existed  between  the  combatants  and  both  went  armed.  On  the  18th  day  of 
August,  1886,  about  dark,  deceased  was  in  a  saloon,  engaged  in  playing  a 
game  of  cards  with  several  other  persons,  among  whom  was  the  proprietor  of 
the  saloon.  Defendant  came  into  the  saloon,  stepped  up  to  the  bar,  and,  call- 
ing the  proprietor,  told  him  he  wanted  to  pay  an  account  which  he  owed.  The 
proprietor  went  behind  the  counter,  and  defendant  handed  him  a  five-dollar 
bill.  The  proprietor  took  the  bill  and  laid  the  change  in  coin  upon  the  counter. 
Defendant  took  the  money  from  the  counter,  and  at  that  moment  deceased, 
who  had  arisen  from  the  card-table,  approached  defendant,  and  said,  "We  will 
settle  that  thing  now,"  or  something  to  that  effect,  and  at  once  struck  the  de- 
fendant on  the  head, — whether  with  his  fist  or  open  hand  does  not  clearly  ap- 
pear, as  the  witnesses  differ  on  this  point.  The  force  of  the  blow  was  such 
as  to  stagger  defendant,,  and  throw  him  towards  the  door,  or  he  retreated  to 
the  door,  and,  some  of  the  witnesses  say,  out  of  the  room.  Defendant,  im- 
mediately after  getting  to  the  door,  or,  as  some  say,  outside  the  door,  fired  in 
rapid  succession  two  shots  at  deceased,  both  of  which  took  effect,  and  one  of 
them  causing  his  death  in  a  very  short  time.  After  the  shooting  defendant 
left,  and  went  to  the  rear  of  a  boarding-liouse  in  the  vicinity,  where  he  was 
found  shortly  afterwards  by  the  keeper  of  the  house,  who  told  him  to  go  to  his 
room  and  stay  there  until  the  authorities  should  arrest  him.  This  he  did. 
There  was  evidence  of  threats  made  by  deceased  against  defendant  at  the  time 
of  the  first  difficulty,  and  by  defendant  against  deceased  afterwards  and  before 
the  shooting.  When  deceased  was  taken  up  from  where  he  had  fallen  a  large 
revolver  was  found  upon  his  person. 

Among  other  instructions  given  upon  the  trial  was  the  following:  "Tlie 
court  further  Instructs  the  jury  that  if  they  believe  from  the  evidence  that  the 
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defendant  is  not  guilty  of  murder  in  the  first  or  second  degree,  but  find  that 
defendant  killed  Bacheldor  in  a  heat  of  passion  from  a  provocatidn  given  at 
the  time  of  the  killing,  which  was  not  justifiable  or  excusable,  and  not  from 
a  premeditated  design  to  effect  death,  they  might  then  decide  from  the  evi- 
dence whether  the  defendant  was  guilty  of  murder  in  the  third  degree;  and 
if  the  jury  should  find  tliat  he  was  guilty  of  murder  in  the  third  degree,  they 
will  assess  his  punishment  at  imprisonment  in  the  territorial  penitentiary  for 
a  period  not  less  than  three  years  nor  more  than  ten  years.  On  this  you  will 
decide  from  the  evidence."  To  the  giving  of  this  instruction  defendant  at 
the  time  excepted,  and  made  it  one  of  the  grounds  of  his  motion  for  new  trial, 
and  now  insists  that  it  constituted  error  sufiicient  to  justify  a  reversal  of  the 
judgment.  There  are  many  exceptions  in  the  record  based  upon  alleged  er- 
rors occurring  during  the  trial;  but  as  a  determination  of  this  one  must  re- 
sult in  sending  the  cause  back  for  a  new  trial,  I  have  deemed  it  unnecessary 
to  discuss  the  others. 

The  statute  defining  murder  in  the  third  degree  is  as  follows:  "The  killing 
of  a  human  being  without  design  to  effect  death,  in  heat  of  passion,  but  in  a 
cruei  and  unusual  manner,  unless  it  be  committed  under  such  circumstances 
as  to  constitute  justifiable  or  excusable  homicide,  shall  be  deemed  murder  in 
the  third  degree."  Section  699,  Comp.  Laws  1884.  The  punishment  pre- 
scribed is  imprisonment  not  less  than  three  nor  more  than  ten  years.  Section 
703,  Id.  This  statute- is  almost  a  verbatim  copy  of  the  Missouri  statute  de- 
fining manslaughter  in  the  third  degree,  and  was  evidently  taken  from  that 
state.  The  only  difference  in  the  two  statutes  is  that  in  Missouri  the  words 
"cruel"  and  "unusual  manner"  are  joined  with  a  disjunctive  "or,"  while  in 
section  699,  supra,  they  are  connected  with  the  conjunctive  "and,"  and  the 
offense  is  called  in  the  former,  "manslaughter  in  the  second  degree,"  and  in 
the  latter,  "murder  in  the  third  degree."  Rev.  St.  Mo.  1845,  p.  345,  §  11; 
Wag.  St.  Mo.  1872,  p.  447,  §  11.  The  essential  elements  of  theoffense  are  the 
same  in  both  statutes,  except  that  in  Missouri,  it  seems,  an  unintentional 
killing  in  heat  of  passion  would  be  manslaughter,  if  committed  in  either  a 
cruel  or  unusual  manner,  while  here  it  must  be  done  in  both  a  cruel  and  un- 
usual manner.  Is  there  anything  in  the  evidence  which  would  justify  the 
giving  of  the  instruction  complained  of?  Bishop,  in  his  work  on  Criminal 
Procedure,  thus  states  the  rule:  "The  charge  should  state  the  law  in  its  ap- 
pliciition  to  the  facts.  *  *  *  If,  for  example,  there  are  different  degrees 
of  an  offense,  the  law  of  each  degree  which  the  evidence  tends  to  prove  should 
be  given,  but  not  of  any  degree  which  it  does  not  tend  to  prove."  Section 
980. 

In  the  case  of  State  v.  Alexander,  66  Mo.  148,  the  court,  in  discussing  the 
action  of  the  trial  court,  in  giving  an  instruction  based  upon  section  11  of 
the  statute  of  the  state,  above  cited,  says:  "In  the  sixteenth  instruction  the 
court  declared  that  if  defendant,  without  a  design  to  effect  death  in  a  heat  of 
passion,  did  kill  Norrick  in  a  cruel  and  unusual  nianher  by  shooting  him  with 
a  shotgun,  they  should  find  him  guilty  of  manslaughter  in  the  second  degree. 
Frank  Crook,  a  witness  for  the  state,  testified  that  defendant  shot  twice  with 
a  double-barreled  shotgun ;  that  defendant  raised  his  gun  and  shot,  and  that 
deceased  was  about  two  feet  from  Alexander,  (defendant.)  Eldridge  Kyler, 
for  the  state,  testified  that  defendant  raised  up  his  gun,  deliberately  took  aim, 
and  fired.  On  that  point  there  was  no  contradictory  evidence.  In  his  writ- 
ten opinion,  on  the  application  of  defendant  to  be  admitted  to  bail,  the  judge 
who  tried  the  cause  correctly  stated  the  law  as  follows:  A  man  is  taken  to 
intend  that  which  he  does,  or  which  is  the  immediate  or  necessary  consequence 
of  his  act.  To  illustrate,  if  a  man  within  shooting  distance  of  another  raises 
his  gun,  takes  aim,  and  fires,  and  the  ball  inflicts  a  mortal  wound,  from  which 
death  ensues,  the  fair  presumption  is  that  he  intended  to  kill  his  victim,  and, 
if  so,  the  act  is  certainly  murder,  unless  done  in  self-defense.    The  case  sup- 
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posed  by  him  to  illustrate  the  principle  is  the  very  case  here,  and  it  is  a  little 
remarkable  that  the  court*  having  so  clear  a  view  of  the  law,  should  have 
given  the  sixteenth  instruction.  That  the  defendant  intended  to  kill  Noirick 
is  beyond  a  doubt.  In  the  case  of  the  State  v.  Phillips,  24  Mo.  475,  Scott, 
J.,  delivering  the  opinion  of  the  court,  said:  *It  follows,  then,  that  this  was 
no  case  for  an  instruction  as  to  the  law  of  manslaughter  in  the  second  degree; 
for  there  can  be  no  doubt,  unless  we  stultify  ourselves  and  refuse  to  permit 
our  judgment  to  be  influenced  by  considerations  which  govern  all  the  rest  of 
mankind,  that  Sullivan  Phillips  intended  to  kill  Watson.'  Those  remarks 
are  equally  applicable  to  this  case,  and  it  was  error  to  give  the  sixteenth  in- 
struction. And  here  it  may  be  observed  that  defendant  was  found  guilty  of 
manslaughter  in  the  second  degree,  the  very  degree  in  regard  to  which  the 
improper  instruction  was  given;  of  which  crime  there  was  not  a  particle  of 
evidence  to  warrant  his  conviction.  He  was  either  guilty  of  murder  in  one 
of  the  degrees  of  which  an  intention  to  kill  is  an  element,  or  the  killing  was 
justifiable."  This  court  said  in  effect  that,  where  an  offense  consisted  of  dif- 
ferent degrees,  to  instruct  upon  a  degree  of  the  offense  not  shown  by  the  evi- 
dence to  have  been  committed  was  error. 

Prince,  C.  J.,  says:  "In  a  case  of  murder  by  an  ordinary  pistol  shot,  to  in- 
clude in  the  charge  the  sections  as  to  the  killing  in  a  cruel  and  unusual  man- 
ner would  simply  confuse  and  mislead."  TerHtory  v.  Young,  2  X.  M.  105. 
This,  it  is  true,  was  said  by  way  of  argument  and  illustration,  but  it  never- 
theless states  the  law  in  harmony  with  the  rule  quoted  from  Bishop,  supra. 

In  Territory  v.  Pridemore,  16  Pac.  liep.  96,  Henderson,  J.,  in  delivering 
the  opinion  of  this  court,  after  stating  the  elemepts  of  murder  in  the  second 
degree,  said:  "In  the  third,  however,  we  think  there  must  have  been  both 
the  absence  of  the  intention  to  kill  and  the  presence  of  the  motive  to  inflict 
bodily  or  mental  suffering  from  the  effect  of  which  the  injured  person  died. 
Again,  killing  a  human  being  by  means  of  a  shot  or  shots  from  a  Colt's  re- 
volver is  not,  as  the  history  of  criminal  trials  shows,  an  unusual  manner  of 
effecting  death." 

The  facts  in  Alexander's  Case  were  very  similar  to  those  in  this  c;ise.  In 
Young's  Case  the  facts  are  not  stated.  In  Pridemore^s  Case  the  facts  show 
that  deceased  was  killed  by  a  pistol-shot  fired  by  one  of  two  persons  engaged 
in  shooting  at  each  other,  but  with  whose  quarrel  deceased  had  nothing  to  do. 
In  all  of  these  the  principle  is  clearly  recognized  that  it  takes  something  more 
than  a  killing  with  a  pistol-shot  fired  during  a  difficulty  to  authorize  the  court 
to  charge  the  jury  as  to  murder  in  the  third  degree. 

The  evidence  shows  that  deceased  assaulted  defendant  then  and  there,  or 
in  so  short  a  time  afterwards  as  to  be  almost  inappreciable,  drew  his  pistol, 
and  fired  two  shots  at  deceased,  killing  him  almost  instantly.  There  was  cer- 
tainly nothing  cruel  in  this  within  the  meaning  of  the  statute,  unless  all  kill- 
ings may  be  considered  cruel;  and  there  was  nothing  unusual  in  it,  as  Judge 
Henderson,  says,  "as  the  history  of  criminal  trials  shows."  That  the  legis- 
lature recognized  the  fact  that  there  might  be  killings  which  are  not  to  be 
deemed  cruel,  as  contemplated  by  this  section,  is  shown  by  reference  to  the 
other  sections  of  the  statute. 

The  definition  of  the  words  "cruel  and  unusual,"  quoted  from  Pridemore's 
Ca^e,  is  certainly  clear  and  satisfactory,  and  I  adopt  it  here.  That  defendant 
intended  to  kill  the  deceased  is  shown  beyond  any  question  by  the  circum- 
stances attending  the  homicide,  and  there  is  no  pretense  on  the  trial  to  the  con- 
trary. Then  where  do  we  find  a  basis  for  the  assumption  that  defendant  acted 
"  without  design  to  effect  death?"  Heat  of  passion  was  present,  and  the  kill- 
ing of  a  human  being;  but  these  were  the  sole  ingredients  of  murder  in  the 
third  degree  developed  on  the  trial.  A  glance  at  the  statute  will  show  how 
far  they  fall  short  of  its  requirements.  The  defendant  was  convicted  of  the 
very  degree  to  sustain  which  there  was  not  a  particle  of  evidence.    As  said 
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by  Judge  Henry  in  Alexander's  Cafse,  supra:  "He  was  ekher  guilty  of  mur- 
der in  one  of  the  degrees  of  which  an  intention  to. kill  is  an  element,  or  the 
killing  was  justifiable," — and  the  attention  of  the  jury  should  have  been  con- 
fined to  that  issue. 

The  attorney  general  contends  that  even  if  this  instruction  be  held  errone- 
ous, it  was  an  error  committed  in  defendant's  favor,  and  he  cannot  complain. 
This  may  or  may  not  be  true.  If  it  could  be  said  from  a  consideration  of  the 
whole  case,  and  in  any  view  of  it,  that  the  defendant  would  have  been  con- 
victed of  a  higher  degree  if  this  instruction  had  not  been  given,  then  the  posi- 
tion might  be  sound.  But  if,  from  a  fair  and  impartial  examination  of  the 
evidence,  the  jury  might  have  returned  a  verdict  of  not  guilty,  had  their  at- 
tention been  confined  by  the  instructions  to  an  intentional  killing  constituting 
crime,  or  an  intentional  killing  justified  by  law,  then  the  defendant  was  prej- 
udiced by  the  failure  of  the  court  to  confine  the  attention'  of  the  jury  to  this 
issue.  From  a  careful  consideration  of  this  evidence,  in  view  of  the  rule  that 
the  jury  is  the  sole  judge  of  its  weight,  and  the  credibility  of  the  witnesses 
from  whom  it  is  elicited,  it  cannot  be  said  that  the  jury  was  bound  to  find  de- 
fendant guilty  of  an  intentional  killing  without  lawful  excuse.  This  being 
true,  an  instruction  which  leads  them  away  from  the  real  issue  is  erroneous. 
The  instruction  complained  of  was  calculated  to,  and  as  shown  by  the  verdict 
did,  lead  the  jury  to  a  conclusion  wholly  unsupported  by  the  evidence,  and 
was,  therefore,  improperly  given.  This  error  was  prejudicial  to  tlie  defend- 
ant, as  we  have  seen,  for  it  deprived  him  of  the  reasonable  hope  of  a  possible 
acquittal  if  the  mind  of  the  jury  had  been  confined  to  the  legal  effect  of  the 
facts  proved.  State  v.  PhUlips,  24  Mo.  475;  State  v.  Alexander^  supra; 
State  V.  Sloan,  47  Mo.  604. 

From  these  considerations  it  is  clear  that  the  judgment  should  be  reversed, 
and  the  cause  remanded,  with  directions  to  award  a  new  trial. 

Long,  C.  J.,  and  Henderson,  J.,  concur. 

Beeves,  J.    I  concur  in  granting  the  new  trial. 


(16  Or.  107) 

State  «.  Phenline. 
{Supreme  Court  of  Oregon.    February  29, 1888.) 

1.  CoNSTrruTiONi.L  Law— TiTLBS  of  Laws— Statutes— Amendment. 

Act  Or.  Feb.  16, 1887,  entitled  "*  An  act  to  amend  an  act  to  amend  section  14  of  title 
1  of  chapter  28,  General  Laws  of  Oregon  ♦  ♦  ♦  as  amended  October  17, 1876,  **  is 
not  repugnant  to  Const.  Or.  art.  4,  §  20,  which  provides  that  "every  act  shall  embrace 
but  one  subject,  and  matters  properly  connected  therewith,  which  subject  shaU  be 
expressed  in  the  title, "  when  construed  with  reference  to  Const,  art.  4,  §  22,  which 
provides  that  "no  act  shall  ever'  be  revised  or  amended  by  mere  reference  to  its 
title;  but  the  act  revised  or  section  amended  shall  be  set  forth  and  published  at 
length. " 

2.  Same— Intoxicating  Liquors— Sales  to  Minors. 

Grim.  Code  Or.  1874,  c.  8,  §  686,  entitled  "An  act  to  prohibit  the  selling  or  giving 
of  intoxicating  liquors  to  minors  without  the  written  consent  of  parents  or  gnara* 
ians, "  sufficiently  expresses  the  subject  of  the  act,  as  amended  by  act  of  February 
16, 1887,  which  makes  the  prohibition  to  "sell  or  give  intoxicating  liquors  to  minors" 
absolute,  under  Const.  Or.  art.  4,  §  20,  which  provides  that  the  subject  of  an  act 
"shall  be  expressed  in  the  title.  ** 

Appeal  from  circuit  court,  Washington  county. 

Handley  &  Huston,  for  appellant.  T.  A.  McBride,  Dist.  Atty.,  for  re- 
spondent. 

Thayer,  J.  Appeal  from  a  judgment  of  conviction  obtained  in  the  circuit 
court  for  the  county  of  Wasliington.  The  appellant,  John  Phenline,  waa  in- 
dicted and  convicted  in  the  said  circuit  court  for  disposing  of  intoxicating 
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liquor  to  a  minor,  contrary  to  the  act  of  the  legislative  assemhiyof  this  state 
entitled  ''An  act  to  amend  an  act  to  amend  section  14  of  title  1  of  chapter  28, 
General  Laws  of  Oregon,  being  section  686,  chapter  8,  Criminal  CJode,  pub- 
lished in  1874,  by  authority  of  the  legislative  assembly  of  the  state  of  Oregon, 
as  amended  October  17,  1876."  approved  February  16,  1887.  The  appellant 
clKimed  in  the  circuit  court  that  said  act,  under  which  he  was  indicted,  was 
unconstitutional  and  void,  and  made  that  one  of  the  grounds  of  his  defense  to 
the  indictment.  The  circuit  court  held  that  the  act  was  valid ;  and  upon  that 
question  the  case  is  brought  to  this  court.  The  appellant's  counsel  contend 
that  the  title  to  an  amendatory  act,  which  merely  refers  to  the  law  to  be 
amended  by  number  of  section,  does  not  express  the  subject  of  the  act  as  re- 
quii*ed  by  the  constitution  of  the  state.  They  contend,  also,  that  the  title  of 
the  original  act  does  not  express  the  object  of  the  amendatory  act. 

The  constitution  of  this  state  provides  that  "every  act  shall  embrace  but 
one  subject,  and  matters  properly  connected  therewith,  which  subject  shall  be 
'Bxpressed  in  the  title. "  Article  4,  §  20,  State  Const.  The  title  of  the  original 
act  is,  "An  act  to  prohibit  the  selling  or  giving  of  intoxicating  liquors  to 
minors  without  the  written  consent  of  parents  or  guardians."  It  was  passed 
in  1864,  took  effect,  by  operation  of  the  constitution,  January  20,  1865,  and 
is  included  in. the  General  Laws  of  Oregon,  as  published  in  1864,  as  section  14 
of  title  1  of  chapter  28  thereof.  The  amendment  of  1876  is  entitled  "An  act 
to  amend  section  14  of  title  1  of  chapter  28,  General  Laws  of  Oregon,  being 
section  686,  chapter  8,  Criminal  Code,  published  in  1874,  by  authority  of  the 
legislative  assembly  of  the  state  of  Oregon,"  which  amendment  was  approved 
October  17,  1876.  The  amendment  of  1887,  under  which  the  appellant  was 
indicted,  has  already  been  set  out  above.  The  provision  of  the  constitution 
referred  to  was  not  designed  to  prevent  the  legislature  from  including  dif- 
ferent subjects  in  the  same  act  so  much  on  account  of  the  objection  to  an  act 
embracing  more  than  one  subject,  as  to  prevent  the  smuggling  into  a  bill 
provisions  of  a  pernicious  character,  and  foreign  to  the  object  indicated  in  its 
title,  or  with  freighting  it  with  matter  which  has  no  merit.  It  was  to  avoid 
loading  onto  a  wholesome  measure  subjects  which  otherwise  would  not  re- 
ceive legislative  sanction  that  led  to  the  adoption  of  the  restriction.  Requiri  ng 
the  subject  of  the  act  to  be  expressed  in  its  title  tends  to  thwart  such  practices 
in  legislative  affairs;  as  it  renders  them  nugatory  if  it  is  not  observed.  All 
of  the  departments  of  the  state  government,  under  our  system,  are  only  so 
many  agencies;  and  the  acts  of  those  who  administer  them,  like  the  acts  of 
other  agents,  have  no  power  or  efficacy  when  done  outside  of  the  scope  of  their 
authority.  The  constitution  has  wisely  set  a  limit  to  the  power  of  all  the  func- 
tionaries of  the  state.  It  has  circumscribed  it  by  a  paling  of  privileges  and 
restrictions  which  marks  the  boundary;  and  if  they  overstep  it,  although 
acting  under  color  of  office,  their  acts  are  no  more  binding  than  though  they 
had  never  been  clothed  with  authority.  Whenever  an  alleged  right  is  claimed, 
under  such  a  usurpation,  and  is  sought  to  be  enforced  in  a  court  of  justice,  it 
cannot  legally  be  maintained.  If  a  legislative  body,  in  this  country,  attempts 
to  enact  a  statute  in  violation  of  any  of  the  provisions  of  the  constitution,  and 
a  right  is  attempted  to  be  upheld  under  it  in  a  court  of  justice,  it  is  the  duty 
of  such  court  to  declare  such  pretended  statute  null  and  void.  All  legitimate 
deductions  drawn  from  rational  logic  sustain  this  conclusion.  But  courts 
will  not  pass  upon  so  important  a  question  hastily  nor  pronounce  a  statute 
unconstitutional,  unless  in  a  clear  case,  admitting  of  no  reasonable  doubt,  and 
will  give  every  just  intendment  in  its  favor;  but  when,  in  the  opinion  of  the 
court,  there  is  an  irreconcilable  conflict  between  the  statute  and  the  constitu- 
tion, the  latter  must  necessarily  prevail.  The  principal  question  in  this  case  is 
whether  the  said  provision  of  the  constitution  is  applicable  to  a  statute  which 
is  amendatory  of  a  section  of  an  original  one.  Said  provision  must  be  con- 
strued with  reference  to  other  provisions  of  that  instrument  relating  to  the 
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same  matter.  Section  22  of  said  article  4.  provides  that  ''no  act  shall  ever  he 
revised  or  amended  by  mere  reference  to  its  title;  but  the  act  revised  or  sec- 
tion amended  shall  be  set  fortli  and  published  at  full  length. "  This  provision  of 
the  constitution  relates  specially  to  amendatory  statutes;  while  the  former  one 
is  general  in  its  terms,  and  would  seem  to  apply  more  particularly  to  original 
acts, — acts  to  which  the  title  expressing  their  object  is  prefixed  at  the  time 
of  their  adoption.  Amending  a  section  of  an  existing  act  requires  no  new  title. 
Tlie  same  title  applies  as  much  to  the  act  as  amended  as  it  did  to  the  original 
one;  and  the  title  expresses  the  subject  of  it,  unless  there  has  been  a  clear 
departure,  and  complete  change  of  substance,  from  the  original.  Is,  therefore, 
the  subject  of  such  an  amendatory  statute  anything  more  than  the  changing 
of  the  substance  of  a  section  in  an  existing  one,  and  is  not  the  constitutional 
requirement  answered  in  such  case  when  the  section  as  amended  is  "set  forth 
and  published  at  full  length?''  The  question  does  not  turn  upon  the  construc- 
tion that  would  be  given  to  said  section  20 — which  requires  the  subject  to  be 
expressed  in  the  title  of  the  act — if  standing  alone.  The  two  sections  must 
be  taken  together;  and  it  seems  to  me  that  it  would  not  do  violence  to  the 
constitution  to  construe  it  as  intending  that  it  is  sufficient,  in  amending  a 
section  of  an  existing  law,  to  designate  such  amendment  as  the  subject  of  the 
amendatory  act.  I  think  it  may  clearly  be  inferred  from  the  language  of  said 
section  22  that,  if  an  amendment  were  made  in  conformity  therewith,  it 
would  be  regular  and  valid  without  any  further  expression  of  the  subject  in 
its  title.  I  think  the  language  of  the  section  last  referred  to  implies  that  an 
act  may  be  revised,  ora  section  be  anipnded,  by  setting  it  forth  and  publish- 
ing it  at  full  length,  and  that  its  title  need  not  indicate  any  further  object. 
Such  seems  to  have  been  the  course  pursued  by  the  legislature  of  the  state  in 
many  instances  where  statutes  have  been  amended,  and  which  would  be  de- 
termined unconstitutional  if  we  were  to  hold  as  insisted  upon  by  the  appel- 
lant's counsel.  A  hypercritical  view  of  the  subject  would  certainly  not  be 
justifiable  when  such  mischievous  consequences  must  necessarily  result  from 
such  holding. 

Upon  the  other  objection  to  the  validity  of  the  act, — that  the  subject  of  it 
under  the  amendment  is  not  expressed  in  the  title  of  the  original  act, — I  do 
not  think  there  can  be  much  question.  The  title  of  the  act  is  "to  prohibit  the 
selling  or  giving  of  intoxicating  liquors  to  minors  without  the  written  con- 
sent of  parents  or  guardians."  This  clearly  indicates  the  object  sind  purpose 
of  the  act;  which  was  not,  certainly,  to  allow  the  selling  or  giving  to  that 
class  of  persons  intoxicating  liquors  upon  the  written  consent  of  their  parents 
or  guardians,  but  to  inhibit  it  in  all  cases  except  where  such  written  consent 
had  been  given.  The  written  consent  was  a  sort  of  special  license  under  which 
the  right  "to  sell"  or  "give"  might  be  exercised,  and  the  amendment  took 
away  this  right,  rendering  the  prohibition  to  "sell  or  give  intoxicating  liq- 
uors to  minors"  absolute.  The  amendatory  act  is  more  restrictive  in  its  terms 
than  the  original  one;  but  the  end  and  aim  of  each  was  the  same.  The  other 
matters  prohibited  in  the  amended  act  are  properly  connected  with  thesubject 
thereof,  and  it  was  not  necessary  that  they  be  expressed  in  the  title.  It  is  ap- 
parent that  the  general  design  of  the  original  act,  and  of  the  various  amend- 
ments thereto,  was  to  prevent  a  pernicious  practice  from  becoming  prevalent 
in  the  community,  which  was  liable  to  have  an  injurious  effect  upon  the  health 
and  morals  of  the  youth  of  the  country,  and  prove  detrimental  to  the  general 
welfare  of  the  state.  It  is  a  subject  towards  which  all  the  legislation  men- 
tioned has  been  directed.  Some  changes  have  been  made  in  the  provisions  of 
the  original  act,  and  its  title  is  not  strictly  appropriate  to  it  as  amended. 
The  words,  "without  the  written  consent  of  parent^  or  guardians,"  have  no 
application  to  anything  contained  in  the  body  of  the  act  as  it  now  stands;  but 
they  might  have  been  dispensed  with  in  the  outset,  and  the  title  still  been  suf- 
ficient.   It  would  have  expressed  the  subject  of  the  act  without  them,  suffl* 
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dently  to  answer  the  constitutional  requirement;  and  their  remaining  as  a 
part  of  it  does  not,  as  I  can  perceive,  affect  its  validity  as  amended.  Tlie 
counsel  for  the  appellant  contend  that  the  title  of  the  original  act,  without 
anything  in  the  title  of  the  amended  acts  indicating  in  what  particular  the 
provisions  of  the  former  were  changed,  would  be  misleading.  But  if  parties 
interested  in  the  matter  had  no  other  source  of  information  than  that  im- 
parted by  the  titles  of  several  acts  referred  to,  they  would  have  sufficient  to 
put  them  upon  inquiry,  and  could  easily  ascertain  what  provisions  had  been 
adopted,  if  desirous  of  observing  them.  Parties,  however,  in  this  state,  as  a 
matter  of  fact,  have  other  sources  besides  the  Session  Laws  from  which  to  ac- 
quaint themselves  with  the  legislative  enactments.  A  policy  was  adopted 
four  or  five  years  alter  the  state  organization  began  the  exercise  of  its  func- 
tions, which  has  ever  since  been  maintained,  of  periodically  collecting  and 
publishing,  under  legislative  authority,  in  the  order  and  method  of  a  code,  the 
General  SUitutes  in  force,  under  their  appropriate  heads  and  titles;  also  a  syl- 
labus of  each  section  at  the  beginning  of  each  chapter  or  title,  as  the  case  may 
be;  and  a  well-digested  alphabetical  index  of  the  whole.  Statutes  collected 
and  published  in  that  manner  have  usually  been  amended  by  reference  to  the 
section,  title,  and  chapter  as  thus  arranged.  That  was  the  mode  pursued  with 
respect  to  the  adoption  of  the  amendments  under  consideration,  and  I  can  dis- 
cover no  grounds  of  objection  to  it  whatever.  The  legislative  assembly,  in 
order  to  render  statutory  enactments  more  easy  of  access  and  conveniently  un- 
derstood, has  adopted  provisions  for  arranging  them  as  mentioned;  and  an 
amendment  thereof,  by  such  reference,  conduces  to  their  intelligibility.  A  mere 
reference  to  the  statute  as  originally  published,  in  a  majority  of  cases,  would 
create  confusion .  A  great  majority  of  the  Session  Laws  that  have  been  pub- 
lished are  accessible  to  but  few  persons.  I  do  not  believe  that  the  constitu- 
tion intends  the  observance  of  a  nicety  which,  if  adhered  to,  would  occasion 
embarrassment.  There  is  no  such  sanctity  attending  the  publication  of  an 
act  of  the  legislature  as  would  prevent  its  republication  in  a  more  convenient 
form,  or  preclude  a  reference  to  it  in  that  form,  in  event  of  an  amendment. 
That  the  subject  of  an  act  is  ascertained  from  its  title  is  a  mere  theoretical 
hypothesis  at  most;  and  the  claim  that  the  object  of  requiring  the  title  to  ex- 
press it  is  to  enable  legislators  to  vote  und  erst  and  ingly  upon  it,  and  to  in*- 
form  the  community  as  to  what  measures  are  pending  before  the  legislative 
assembly  for  its  action,  as  often  asserted,  although  practically  true,  is  not 
strictly  correct  in  theory.  An  act,  as  suggested  by  the  respondent's  counsel, 
may  not  have  the  same  title  as  the  bill  for  the  act.  The  final  question  upon 
the  passage  of  a  bill  is,  "Shall  the  title  of  the  bill  stand  as  the  title  of  the  act?" 
which  takes  place  after  the  legislators  have  done  all  their  intelligent  voting 
upon  the  measure,  and  the  community  obtained  all  the  information  which  the 
title  is  supposed  to  furnish;  and  yet  the  title  of  the  bill  may  not  "stand"  as 
the  title  of  the  act, — it  may  not' express  the  "subject"  of  the  act.  Such  a 
character  of  information,  theoretically,  would  therefore  be  very  unreliable. 
But  the  purpose  of  the  requirement  need  not  be  considered;  it  is  a  mandatory 
direction,  which  the  legislature  must  obey.  When  such  a  body  undertakes 
to  give  to  its  acts  the  force  and  effect  of  law,  it  must  follow  the  moJe  pre- 
scribed by  the  instrument  which  created  it.  I  think  it  did  so  in  the  adoption 
of  the  act  in  question  substantially,  and  that  it  is  a  valid  law. 
The  judgment  appealed  from  will  therefore  be  aflSrmed. 


(16  Or.  102) 

LocKwooD  V.  Hanson, 
(Suvreme  CovH  of  Oregon.    February  29, 1888.) 
CJosTS— AonoN  FOR  "Recovery  op  Money '*— Judgment  for  Less  than  Fifty  Dollars. 
Plaintiff  sued  for  $251  for  services  rendered,  less  a  payment  of  $45,  and  recovered 
S45.50.    Held,  that  this  was  not  ^  an  action  involvlni;  an  open  mutual  account, "  under 
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Deady's  Code  Or.  §  539,  subd.  8,  but  was  "for  the  recovery  of  money, •*  under  subd. 
5 ;  and,  the  amount  recovered  being  less  than  $50,  defendant  was  entitled  to  his 
costs,  under  section  641,  providing  that,  in  such  cases,  costs  shall  be  allowed  to  de- 
fendant of  course. 

Appeal  from  circuit  court,  Baker  county. 

Olmstead  cfe  Andei'soTif  for  appellant.  &•  0,  Hdlman  and  Shaw  cfe  Gregg^ 
for  respondent. 

Lord,  0.  J.  The  plaintiff  sued  tlie  defendant,  in  the  circuit  court,  for  services 
rendered  by  himself  and  team,  for  8251,  less  the  sum  of  $45  to  be  deducted  as 
a  payment,  and  claimed  judgment  for  $206.  The  defendant,  after  making  the 
usual  denials,  "except  as  hereinafter  stated,''  set  up  that  the  agreement  be- 
tween the  plaintiff  and  himself  was  that  the  plaintiff  was  to  furnish  a  team 
and  driver  to  carry  guests  to  and  from  his  hotel,  and  that  he  (the  defendant) 
was  to  furnish  the  hack,  and  board  the  driver,  etc.,  and  also  alleges  a  tender 
of  $36.50,  which  he  claims  is  all  that  he  owes  the  plaintiff  under  such  an  agree- 
ment, with  the  deductions  to  which  he  is  entitled.  The  reply  put  in  issue 
this  matter.  A  trial  was  had,  and  a  verdict  rendered  for  the  plaintiff  for  the 
sum  of  $45.50,  for  which  the  court  on  motion  gave  judgment,  with  costs. 

The  only  question  presented  is  the  allowance  of  costs, — the  defendant  con- 
tending that,  the  sum  found  to  be  due  the  plaintiff  under  the  agreement  being 
less  than  $50,  he  was  not  entitled  to  costs,  under  Deady's  Code,  §  539,  subd. 
5;  and  the  plaintiff  contending  that  the  matter  in  litigation  was  an  open  mu- 
tual account,  and,  under  section  539,  subd.  3,  being  more  than  $150,  the  judg- 
ment for  costs  was  allowed,  and  there  was  no  error.  According  to  the  plain- 
tiff's statement,  this  is  not  a  case  of  mutual  accounts,  but  simply  a  claim  for 
a  balance  due  for  work  after  deducting  a  payment  of  $45,  as  stated. 

Payments  on  a  claim  are  not  items  of  account  in  favor  of  the  party  making 
them,  and  the  plaintiff  certainly  cannot  claim  that  effect  for  them.  Accounts 
are  said  to  be  mutual,  where  each  party  makes  charges  against  the  other  in 
his  books  for  property  sold,  services  rendered,  and  money  ad  vanced.  Edmond- 
stone  V.  Thompson^  15  Wend.  556.  In  the  language  of  an  elementary  writer: 
"Mutual  accounts  are  made  up  of  set-off.  There  must  be  a  mutual  credit, 
founded  upon  a  subsisting  debt,  on  the  one  side,  or  an  express  or  an  implied 
agreement  for  a  set-off, — mutual  debts.  *  *  *  There  must  be  a  mutual, 
or,  as  it  has  been  expressed,  an  alternate,  coui-se  of  dealing.  Where  payments 
on  account  are  made  by  one  party,  for  which  credit  is  given  by  the  other,  it 
is  an  account  without  reciprocity,  and  only  upon  one  side."  Ang.  Lim.  § 
149.  So  that,  taking  the  statement  of  the  plaintiff  as  an  account  for  services 
rendered,  the  balance  for  which  he  sues  shows  that  the  payment  was  appro- 
priated, and  left  nothing  outstanding  except  such  balance.  Upon  this  theory 
the  defendant  had  no  claim  against  the  plaintiff.  But  he  seeks  now  to  con- 
strue it  iis  a  mutual  account  by  considering  it  in  connection  with  the  matter 
set  up  in  the  answer.  The  answer,  however,  only  shows  what  the  real  agree- 
ment was  between  the  parties,  and  that  the  defendant  kept  his  part,  and  of- 
fered or  tendered  payment  of  what  he  conceived  to  be  the  balance  due  the 
plaintiff.  There  is  nothing  in  the  transaction  which  indicates  there  were  mut- 
ual dealings  or  accounts,  and  reciprocal  demands,  between  the  paities.  If 
the  plaintiff  had  sued  on  account,  for  services  rendered,  and  the  defendant 
had  set  up  items  as  a  set-off,  or  counter-claim,  growing  out  of  their  mutual 
dealings,  which  constituted  an  affirmative  claim  in  favor  of  the  defenant, — a 
case,  so  to  speak,  where  each  party  had  a  claim  against  the  other  upon  which 
either  party  might  sue, — it  would  come  within  the  meaning  of  mutual  ac- 
counts. As  it  Is,  we  do  not  think  this  is  a  case  to  which  the  subdivision  of 
the  section  referred  to  can  apply. 

It  is  claimed  by  the  defendant  that  the  plaintiff  was  not  entitled  to  recover 
costs  under  section  539,  subd.  5,  because  the  amount  recovered  was  less  than 
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850,  and  that  it  was  error  to  refuse  or  deny  his  motion  for  costs.  Section  541 
provides  that  costs  are  allowed  of  course  to  the  defendant,  in  the  actions  men- 
tioned in  section  539,  unless  the  plaintiff  is  entitled  to  costs  therein.  Under 
section  539,  subd.  5,  in  an  action  for  the  recovery  of  money  or  damages,  to 
entitle  the  plaintiff  to  costs  he  must  recover  $50  or  more.  The  plaintiff  in 
this  case  recovered  less,  and  was  not  entitled  to  costs;  and  according  to  sec- 
tion 541,  supra,  he  was  entitled  to  costs  of  course.  This  would  seem  to  be 
the  plain  reading  of  the  subdivision  and  sections  referred  to,  although  it 
seems  that  subdivision  5.  supra,  has  been  subject  to  some  fluctuation  of  judi- 
cial opinion  in  New  York  whence  the  sections,  with  the  subdivisions,  were 
taken.  See  Kalt  v.  Lignot,  3  Abb.  Pr.  190;  contra^  Crane  v.  Holcomb,  2  Hilt. 
271;  Thayer  v.  Holland,  63  How.  Pr.  180.  In  Crane  v.  Holoomh,  supra,  it 
was  held  that  in  actions  for  the  recovery  of  money,  unless  the  plaintiff  recov- 
ers $50  or  more,  the  defendant  is  entitled  to  costs  of  course,  and  that  a  judg- 
ment entered  in  favor  of  the  defendant  for  his  costs,  after  deducting  the  sum 
found  due  the  plaintiff,  was  regular.  Hilton,  J.,  said:  "  The  plaintiff's  right 
to  costs  '  of  course '  is  not  dependent  merely  upon  his  being  the  prevailing 
party,  but  rests  entirely  upon  the  fact  whether,  in  an  action  falling  in  the 
,  subdivision  referred  to,  he  recovers  •  fifty  dollars  or  more.'  In  this  case,  the 
recovery  being  under  650,  it  is  very  clear  that  the  plaintiff  is  not  entitled  to 
costs ;  and  as  section  305  provides  that '  costs  shall  be  allowed  of  course  to  the 
defendant  in  the  action  mentioned  in  the  last  section,  unless  the  plaintiff  is 
entitled  to  costs  therein,'  it  seems  equally  clear  that  the  judgment  in  the  ac- 
tion, in  favor  of  the  defendant,  was  properly  entered,  and  the  motion  to  vacate 
it  must  be  denied."  An  appeal  being  taken  from  this  decision  to  the  general 
term,  Dalt,  J.,  said:  ** As  the  plaintiff,  by  the  fourth  subdivision  of  the  304th 
section,  is  not  entitled  to  costs,  it  follows,  in  my  judgment,  as  a  matter  of 
course,  from  the  305th  section,  that  the  defendant  is  entitled  to  costs.  The 
fourth  subtlivision  of  section  304  declares,  in  effect,  that  the  prevailing  party 
shall  not  recover  costs  in  actions  for  the  recovery  of  money,  unless  he  recover 
fifty  dollars  or  more,  and  the  next  section,  305,  provides  that,  if  in  such  action 
the  plaintiff  is  not  entitled  to  costs,  that  costs  shall  be  allowed  to  the  defend- 
ant. These  two  sections  are  clear  and  explicit,  and  are  not  controlled  by  any- 
thing contained  in  section  303."  And  this,  too,  seems  to  be  the  construction 
in  Baine  v.  City  of  Rochester,  85  N.  Y.  526,  although  the  point  was  not  directly 
involved,  in  which  the  court  say:  "By  the  fourth  subdivision  of  section  3228, 
the  plaintiff  is  entitled  to  costs  in  an  action  on  money  demand  other  than  those 
previously  specified,  provided  he  recovers  $50  or  more;  and,  by  sectfon  3229, 
the  defendant  is  entitled  to  costs  in  an  action  specified  in  section  3228,  unless 
the  plaintiff  is  entitled  to  costs  as  therein  specified."  It  follows  that  it  was 
error  to  allow  the  plaintiff  costs,  and  the  judgment  must  be  reversed,  with 
directions  to  enter  judgment  in  accordance  with  this  opinion. 


(16  Or.  72) 

Beezlet  0.  Crossen  et  al. 
(Supreme  Court  of  Oregon,    February  11, 1888.) 

1.  8HERTV78  — UNLAWTUL  SEIZURE  —  AtTA0HME17T  OF  PrOPEBTT  TO    SeCUHE  1>EBT0R*8 

Interest. 
An  action  against  a  shexifl  for  conversion  cannot  be  maintained  under  a  com- 

flaint  alleging  the  tortious  conversion  of  the  whole  of  certain  wool,  where  the  de- 
endant  seized  the  wool  under  an  attachment  against  one  who  owned  an  interest 
~  in  it. 
8.  Assignment— Of  Lease— Eviijence. 

In  an  action  for  conversion  of  certain  wool,  plaintifTs  ownership  depending  upon 
the  assignment  to  him  of  a  lease  of  sheep,  and  with  it  a  claim  made  under  it  to 
the  wool,  uncertain  evidence  from  the  lessee  that  he  received  notice  from  plaintiff 
of  the  transfer  of  the  sheep,  and  the  testimony  of  the  lessor  that  plaintiff  took  the 
sheep  under  the  terms  of  the  lease,  held  insufficient  to  prove  an  assignment  of  the 
lease  and  of  the  claim  under  it. 

v.l7p.no.6— 37 
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Appeal  from  circuit  court,  Wasco  county. 

E.  B,  Duffer^  for  appellants.  Atwater  <&  Story  and  A.  8.  Bennett,  for  re- 
spondent. 

Thatek,  J.  This  appeal  comes  here  from  a  judgment  of  the  circuit  court 
for  the  county  of  Wasco.  The  respondent  commenced  an  action  in  that  court 
to  recover  damages  for  the  conversion  of  certain  personal  property.  He  al- 
leged in  his  complaint  "that  on  or  about  the  15th  day  of  April.  1885,  the  de- 
fendants therein,  these  appellants,  wrongfully  and  unlawfully  took  from  the 
plaintiff,  this  respondent,  all  the  following  described  personal  property  of  this 
plaintiff,  and  kept  and  retained  the  same,  and  have  converted  the  same,  and 
the  whole  thereof,  to  their  own  use."  The  property  referred  to  is  described 
in  the  complaint  as  2,787  lbs.  of  wool  of  the  value  of  $348.37,  and  11  wool  sacks 
of  the  value  of  $4.95.  The  appellants  denied  in  their  answer  the  wrongful 
taking  and  conversion  of  the  property,  and  justified  their  taking  of  it  under 
attachment  proceedings  had  in  an  action  in  said  circuit  court  wherein  the  ap- 
pellants White  and  Heisler  were  plaintiffs,  and  one  William  Wigle  was  de- 
fendant. They  alleged  in  their  answer  the  regular  issuance  of  the  attach- 
ment, its  delivery  to  the  appellant  Crossen,  who  was  at  that  time  sheriff  of 
said  county  of  Wasco,  and  that  said  Crossen,  by  virtue  thereof ,  as  such  sheriff, 
levied  upon  and  took  the  said  personal  property,  which  said  defendants  al- 
leged was  the  same  taking  mentioned  in  the  complaint.  The  issue  between 
the  parties  to  the  action  was  as  to  Wigle's  ownership  of  the  property,  and  of 
its  being  subject  to  the  attachment.  The  case  was  tried  by  jury,  who  returned 
a  verdict  for  the  respondent  for  the  full  value  of  the  property.  Judgment 
was  entered  thereon,  and  the  appellants  appealed  therefrom  to  this  court.  The 
appeal  was  heard  here,  the  judgment  reversed,  and  the  cause  remanded  for  a 
new  trial.  A  report  of  the  case  will  be  found  in  14  Or.  473,  and  13  Pac.  Rep. 
306,  which  contains  the  main  facts.  It  was  held  by  this  court  in  that  case 
that,  according  to  the  legal  effect  of  certain  writings  there  referred  to,  the 
wool  in  question,  and  other  wool  of  which  it  constituted  a  part,  belonged  to 
Joseph  Beezley  and  William  Wigle  as  tenants  in  common;  each  of  said  parties 
owning  a  one-half  interest  therein,  subject  to  a  deduction  from  the  gross  pro- 
ceeds of  the  sale  thereof  of  certain  advances  made  by  Joseph  Beezley  to  said 
Wigle,  and  that  Wigle's  interest  therein  was  liable  to  attachment.*  It  was 
also  there  held  that  the  assignments  from  the  successive  parties  to  the  re- 
spondent of  the  right,  title,  and  interest  in  the  sheep  did  not  transfer  to  re- 
spondent the  lease  under  which  the  sheep  were  let  to  Wigle,  nor  the  advances 
made  by  the  lessors  to  Wigle  under  the  lease;  and  that,  without  proof  of  such 
assignment,  the  respondent  could  not  avail  himself  of  the  benefit  of  the  lease, 
or  the  claim  of  the  lessors  for  the  advances  made  under  it.  The  case  was  re- 
manded for  a  new  trial  with  the  expectation  upon  the  part  of  this  court  that 
the  proof  referred  to  would  be  supplied  upon  such  trial.  It  appears,  however, 
thjit  it  was  not;  that  no  proof  of  the  assignment  of  the  lease,  or  of  the  claim 
to  the  advances,  was  made,  any  more  than  on  the  former  trial.  Evidence  was 
given  of  the  assignment  of  the  interest  in  the  sheep,  and  the  respondents 
counsel  attempted  to  show  that  the  parties  to  it  understood  that  it  included 
the  lease  and  said  advances;  but  the  assignment  being  in  writing,  its  terms 
could  not  be  enlarged  by  parol  proof  of  what  the  parties  understood  it  to  in- 
clude. 

I  have  examined  the  testimony  of  the  witnesses  upon  that  subject  with  a 
view  of  ascertaining  whether  any  proof  of  such  assignment  was  given,  but 
have  been  unable  to  discover  any.  There  was  no  attempt  to  prove  it,  except 
by  Wigle  and  Joseph  Beezley.  The  former  intimated  that  he  had  received  no- 
tice from  the  respondent  of  the  transfer  of  the  sheep,  but  finally  concluded 
that  he  was  not  certain  about  that.  Joseph  Beezley  testified  that  respondent 
took  the  sheep  under  the  same  terms  of  the  lease,  and  that  he  acted  as  agent 
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for  respondent,  in  what  he  did  after  the  assignment  of  the  sheep.  Such  testi- 
mony was  no  proof  of  the  fact  of  the  assignment  of  the  matters  referred  to. 
If  Joseph  Beezley  assigned  to  the  respondent  the  lease  of  the  sheep  to  Wigle, 
and  his  claim  against  Wigle  for  his  advances  made  under  the  lease,  he  could 
certainly  have  stated  when  and  where  the  transaction  took  place,  and  the  par- 
ticulars concerning  it.  Proof  of  such  a  transaction  should  not  be  made  by  in- 
nuendoes, or  left  to  conjecture.  Joseph  Beezley*s  claiming  to  have  acted  as 
agent  for  respondent  did  not  tend  to  prove  such  assignment.  The  affair  was 
susceptible  of  direct  proof;  and  it  required  that  character  of  proof  to  establish 
it.  It  would  be  presumed  from  the  evidence  in  thC'case,  as  shown  by  the  acts 
of  the  parties,  that  the  assignment  of  the  interest  in  the  sheep  to  respondent 
was  only  colorable.  Joseph  Beezley  claims  that  he  bought  the  interest  of 
Mrs.  Booth  in  the  sheep  in  the  fall  of  1883;  that  they  were  transferred  to  his 
daughter.  Alma  C.  Bt^ezley,  and  that  the  latter,  on  the  18th  day  of  March, 
1885,  transferred  all  of  her  right,  title,  and  interest  in  them  to  the  respondent. 
Under  this  last  transfer  respondent  claims  his  title.  But  it  does  not  appear 
that  he  ever  paid  anything  for  the  sheep,  or  took  any  interest  in  them.  Wigle 
testified  that  he  never  saw  liim  until  after  the  action  herein  was  commenced. 
Up  to  that  time  Wigle  had  had  the  sheep  under  the  lease  for  nearly  two  years, 
during  which  time  Joseph  Beezley  and  Wigle  seem  to  have  had  the  whole 
management  of  the  business.  The  former  testified,  it  is  true,  tliat  he  was  act- 
ing as  agent  for  the  respondent;  but  when  the  account  was  made  up  between 
him  and  Wigle,  his  agency  disappeared.  The  advances  claimed  to  have  been 
made  under  the  lease  are  all  credited  to  Joseph  Beezley  as  a  principal,  three 
items  of  which,  amounting  to  $1,130,  appear  as  having  been  advanced  by  him 
over  a  month  after  the  pretended  transfer  of  the  sheep  to  respondent.  The 
account  bears  date  May  2,  1885.  one  month  and  a  half,  lacking  one  day,  after 
the  transfer  from  Alma  Beezley  to  respondent.  Wigle  testified  that  he  made 
out  the  account  at  the  request  of  Joseph  Beezley,  and  that  it  was  correct.  If 
the  respondent,  when  the  transfer  was  made  to  him,  became  the  owner  of  the 
lessor's  interest  in  the  lease;  stepped,  as  it  is  claimed,  into  tlieir  shoes;  became 
the  owner  of  the  advances  made  prior  to  that  time,  and  made  the  subse- 
quent advances  himself,  through  his  agent,  Joseph  Beezley, — why  was  not 
the  account  made  out  in  his  name?  The  case  stands  here,  so  far  as  I  can 
see,  just  as  it  stood  when  here  on  the  former  appeal.  There  is  not  a  par- 
ticle of  evidence  more,  showing  that  the  respondent  is  the  owner  of  the  lease 
and  of  the  advances  than  there  was  then,  outside  of  the  vague  and  equivocal 
statements  made  by  the  witnesses  referred  to,  which  will  be  found,  upon  ex- 
amination, to  contain  no  substance  whatever.  It  is  only  by  virtue  of  the  own- 
ership of  the  advances  that  the  respondent  is  entitled  to  the  interest  in  the  wool 
claimed.  Wigle  owned  the  half  interest  attached,  subject  to  the  payment  of 
the  advances,  amounting  in  all  to  $170,  diminishing  his  interest  therein  that 
sum.  The  respondent  was  not  in  a  condition  to  claim  the  benefit  of  the  ad- 
vances without  showing  that  they  belonged  to  him.  Slight  proof  of  an  as- 
signment tliereof  to  him  would,  under  the  circumstances,  have  been  sufficient. 
The  proof,  however,  should  have  been  direct  and  certain  and  not  left  to  in- 
ference from  general  statements  of  conclusions.  Any  fact  tending  directly  to 
prove  it,  such  as  a  delivery  over  of  the  account  to  him,  by  the  owner,  accom- 
panied with  a  declaration  of  transfer,  and  intended  as  such,  would  doubtless 
have  answered.  But  there  is  another  difficulty  in  the  way  of  the  respondent's 
recovery  in  the  action,  if  Wigle  owned  any  interest  whatever  in  the  wool 
when  the  attachment  was  levied.  The  complaint,  as  will  be  seen,  counts  upon 
a  tortious  taking  by  the  appellants,  and  it  cannot  be  maintained  unless  the  re- 
spondent is  able  to  prove  his  entire  ownerehip  in  it;. for,  whenever  it  is  con- 
ceded that  Wigle  owned  an  interest  in  the  wool,  it  disproves  the  alleged  wrong- 
ful taking.  The  respondent  had  the  right  to  attach  Wigle's  interest  in  the 
wool,  however  small  it  might  be.    The  respondent  has  no  ground  of  corn- 
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plaint,  except  for  a  wronfiil  conversion  of  his  interest  in  the  property,  which 
would  arise  only  when  a  sale  of  it  was  made.  Wigle's  having  had  a  leviable 
interest  in  it  would  justify  the  taking  of  the  wool,  and  sale  of  such  interest; 
and  the  respondent  has  no  right  of  action  except  for  a  sale  of  the  excess  be- 
longing to  him.  If,  therefore,  he  made  the  proof  in  question,  he  could  not  re- 
cover upon  his  present  complaint.  He  will  have  to  count  on  a  converaion  as 
suggested.  This  would  involve  the  necessity  of  amending  the  complaint, 
which,  I  am  inclined  to  think,  under  the  circumstances  of  the  case,  ut  tins 
stage  of  the  proceedings,  should  not  be  permitted. 

The  judgment  must  therefore  be  reversed,  and  the  cause  remanded  to  the 
court  below,  with  directions  to  dismiss  the  complaint. without  prejudice. 


(16  Op.  77) 

Coffin  et  ah  v.  City  of  Portland  et  al. 
{Supreme  Court  of  Oregon.    February  15, 1888.) 

1.  Tbusts— Resulting— Conveyances  of  Land  pob  Use  as  Levee  —  CoNsroERATiON. 

The  owner  of  a  tract  of  land,  without  any  valuable  consideration,  deeded  it  to  a 
city  in  trust  for  a  public  levee,  and  afterwards,  for  $2,500,  gave  a  second  deed,  which 
recited  the  first,  and  stated  that  the  grantor  had  certain  ferry-rights  in  the  prem- 
ises, and  that  it  was  desirable  that  the  city  should  hold  it  free  from  such  claim. 
Held^  on  demurrer  in  an  action  brought  by  the  grantor's  heirs  to  recover  the  land 
oh  the  ground  that  the  city  no  longer  used  it  for  the  purposes  for  which  it  was  con- 
veyed, that  the  grantor  conveyed  all  his  interest  in  the  premises,  and  that  there  was 
no  resulting  trust. 

2.  Deed— Condition— Hreach— Reversion. 

Held,  alaoy  that  there  were  no  conditions  expressed  in  the  deed  upon  breach  of 
which  the  estate  would  revert  to  the  crrantor. 

Appeal  from  circuit  court,  Multnomah  county. 

Action  in  equity,  brought  by  George  A.  Coffin  and  others,  as  heirs  of  Stephen 
Coffin,  against  the  city  of  Portland  and  the  Fortlami  &  Willamette  Valley  Rail- 
way Company,  to  declare  a  resulting  trust  in  favor  of  the  complainants  in  cer- 
tain lands  conveyed  to  the  city  of  Portland  by  Stephen  Coffin.  From  the  judg- 
ment sustaining  defendants'  demurrer  to  the  complaint  the  complainants  ap- 
peal. 

J.  G,  Chapman  and  W.  R,  Bilyen,  for  appellants.  W,II.  Adams,  for  City 
of  Portland.  MoDougall  &  Botver,  for  Portland  &  Willamette  Valley  Rail- 
way Company. 

Thayer,  J.  This  appeal  comes  here  from  the  circuit  court  for  the  county 
of  Multnomah.  It  is  from  a  decree  of  that  court  sustaining  a  demurrer  to  the 
appellants'  complaint.  It  is  alleged  in  the  complaint  that  appellants  are  the 
heirs  at  law  of  Stephen  Coffin,  deceased;  that  said  Coffin,  David  H.  Lowns- 
dale,  and  W.  W.  Chapman  were  the  town  proprietors  of  the  town  of  Port- 
land, and  that  in  1850,  in  laying  off  said  town,  they  attempted  to  dedicate  cer- 
tain premises  as  a  public  "levee;"  that  they  made  and  published  a  map  of  the 
town,  on  which  they  designated  them  as  a  "public  levee;"  that,  in  a  subse- 
quent division  of  the  town-site  among  the  said  proprietors,  the  part  thereof 
allotted  to  Coffin  included  the  said  "levee;"  that,  in  1865,  Coffin  executed  a 
deed  of  the  levee  to  the  city  of  Portland,  but  without  consideration,  and  in 
trust  for  a  public  levee  or  landing;  that,  in  1871.  said  Coffin  executed  a  sec- 
ond deed  of  the  levee  to  the  city  of  Portland  in  consideration  of  $2,500;  that 
the  latter  deed  recited  the  former  one;  also  that  Coffin  owned  the  right  of  a 
public  ferry  on  the  premises,  and  that  it  was  desirable  that  the  city  should 
hold  the  levee  free  from  such  claim;  that  the  premises  constituting  the  levee, 
at  the  time  said  last  deed  was  executed,  were  worth  $50,000,  and  at  the  time 
the  complaint  was  filed  were  worth  $70,000;  that  neither  the  city  of  Portland, 
the  state  of  Oregon,  nor  the  public  had  ever  made  any  use  of  the  premises, 
and  each  had  abandoned  them;  that  the  use  for  which  the  dedication  and  do- 
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nation  were  attempted  to  be  made  had  failed,  and  that  no  public  levee  or  land- 
ing could  be  maintained  of  any  utility;  that  the  attempted  dedication  and  do- 
nation were  upon  condition  that  the  premises  should  be  used  as  a  public  land- 
ing or  levee,  and  that  they  had  not  been  so  used,  and  that  it  was  not  intended 
to  so  use  them;  that»  in  1885,  the  legislature  of  Oregon  passed  an  act  attempt- 
ing to  grant  the  premises  to  the  Portland  &  Willamette  Valley  Railway  Com- 
pany, a  private  corporation,  for  its  depot,  wharf,  and  warehouse,  and  that  said 
company  claims  the  premises  under  such  act.  Wherefore  the  appellants  claimed 
that  a  reversion  and  resulting  trust  of  the  premises  should  be  declared  in  their 
favor.  It  is  shown  in  the  complaint  that  the  city  of  Portland  has  exercised 
acts  of  ownerahip  over  the  levee,  that  in  1884  it  caused  piling  to  be  driven 
along  the  front  thereof,  upon  the  margin  of  the  Willamette  river,  at  a  cost  of 
$4,000;  and  it  is  not  pretended  that  the  ciiy  has  ever  indicated  any  formal  in- 
tention of  abandoning  it,  or  done  any  act  from  which  such  intention  could  be 
implied. 

The  Inference  to  be  drawn  from  the  complaint  in  reference  thereto  seems 
to  be  that  it  cannot  practically  carry  out  the  purposes  of  the  dedication,  as  the 
appellants  term  it,  nor  employ  it  for  the  purposes  designed,  nor  needs  it.  Un- 
der one  aspect  of  the  complaint,  the  property  was  given  for  a  particular  use; 
and,  it  having  failed,  a  resulting  use  or  trust  arises  in  favor  of  the  donor's 
heirs,  which  entitles  them  to  reclaim  it.  Under  another  aspect  of  it,  the  prop- 
erty was  given  upon  condition  that  it  should  be  used  for  a  particular  purpose; 
and  it  not  having  been  so  used,  was  a  violation  of  the  condition,  and  operated 
as  a  forfeiture  of  the  estate  given,  and  entitled  the  heirs  to  a  return  of  it  to 
them. 

The  title  of  the  city  of  Portland  to  the  premises  in  question  is  derived  by 
the  purchase  of  them  from  Stephen  Coffin,  and,  if  the  heirs  of  the  latter  have 
the  right  to  reclaim  the  title  granted,  it  arises  out  of  the  terms  upon  which 
the  purchase  was  made.  The  premises  were  conveyed  by  Coffin  to  the  city  by 
the  deeds  of  1865  and  1871 ;  and  if  it  can  be  ascertained  therefrom  that  Colfin 
only  intended  to  convey  to  the  city  a  partial  use  of  the  premises,  reserving  the 
residue  to  himself,  and  the  complaint  shows  that  the  use  so  conveyed  is  ter- 
minated, the  estate  reverts  to  his  heirs.  If,  on  the  contrary,  the  deeds  show 
that  Coffin  intended  to  convey  to  the  city  his  entire  interest  in  the  premises, 
although  he  limited  their  use  to  some  particular  purpose,  and  the  city  has  di- 
verted the  use  to  an  entirely  different  purpose,  still  neither  he  nor  his  heirs 
would  have  any  rigtit  to  claim  a  reversion  of  them.  They  would  doubtless 
have  the  right  to  go  into  a  court  of  equity,  and  ask  that  the  city  be  compelled 
to  devote  the  premises  to  the  use  intended.  They  would  not  be  entitled  to  a 
return  of  them,  for  the  reason  that  the  grantor  had  disposed  of  his  entire  in- 
terest in  them ;  and  the  property  would  no  more  revert  to  him  or  his  heirs,  in 
any  event,  than  to  a  stranger.  A  grantor  virtually  becomes  a  stranger  to  the 
property  when  he  alienates  it  absolutely.  The  effect  of  a  deed  to  property  de- 
pends upon  the  intent  of  the  parties  to  it;  and  we  must  gatlier  the  intent  of 
the  parties  in  the  transaction  mentioned*  from  the  deeds  referred  to.  The 
former  rule  was,  even  after  the  adoption  of  the  statut-e  of  uses,  tliat  when  one 
person  transferred  the  legal  seizin  or  possession  of  land  to  another  by  any  of 
the  common-law  modes  of  assurance,  without  any  consideration,  equity  pre- 
sumed that  he  meant  it  to  the  use  of  himself,  unless  he  expressly  declared  it 
to  be  for  the  use  of  another.  Vander  Volgen  v.  Yates,  9  N.  Y.  219.  Under 
that  rule,  it  became  important,  when  the  conveyance  was  made  without  con- 
sideration, to  declare  for  whose  use  It  was  made.  But  the  rule  did  not  obtain 
where  the  conveyance  was  executed  for  a  valuable  consideration.  The  gran- 
tor could  not  have  the  purchase  money  and  the  land  also.  Thus,  it  is  said  in 
Perry  on  Trusts,  (section  151:)  "If  a  conveyance  has  been  made  upon  a  valuable 
consideration,  there  can  be  no  resulting  trust  to  the  grantor,  as  the  payment 
of  a  valuable  consideration  imports  an  intention  to  benefit  the  grantee  in  case 
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the  trusts  declared  fail,  or  are  imperfectly  declared,  or  do  not  taki  effect  for 
any  other  reason."  It  is  doubtful  whether  the  rule  would  prevail  under  our 
statute,  which  provides  that  "any  conveyance  of  any  real  estate  hereafter  ex- 
ecuted shall  pass  all  the  estate  of  the  grantor,  unless  the  intent  to  pass  a  less 
estate  shall  appear  by  express  terms,  or  be  necessarily,  implied  in  the  terms  of 
the  grant."  I  hardly  think  it  would,  although  the  conveyance  were  made 
without  any  valuable  consideration;  and  it  certainly  would  not  if  made  upon 
a  valuable  consideration.  The  two  deeds  from  Coffin  to  the  city  cannot,  taken 
together,  be  regarded  as  without  consideration.  The  appellant's  counsel 
claimed  that  the  second  one  was  evidently  given  to  extinguish  Coffin's  ferry- 
right  in  the  levee;  but  its  recital  of  the  former  conveyance  of  Coffin's  owner- 
ship of  the  ferry-right  on  the  levee,  and  that  it  was  desirable  that  the  city 
should  hold  the  property  free  of  such  claim,  shows,  unmistakabJy,  that  it  was 
intended  that  the  city  should  acquire  an  absolute  title  to  the  property,  and  was 
evidence  that  Coffin  intended  to  convey  every  right  thereto  which  he  had  not 
already  conveyed  by  the  former  deed.  I  think,  beyond  question,  that  the  lat-. 
ter  deed  was  not  only  intended  to  convey  from  Coffin  to  the  city  the  reserved 
rights  of  Coffin  in  the  levee,  but  also  to  operate  as  a  confirmation  of  the  prior 
conveyance.  Under  this  view  of  the  case,  no  resulting  use  or  trust  arises  in 
favor  of  Coffin's  heirs,  whatever  disposition  or  use  may  have  been  made  of  the 
premises. 

The  other  view  suggested  in  the  complaint,  that  the  deeds  were  made  upon 
condition,  cannot  be  maintained  so  as  to  benefit  the  appellants.  A  condition 
subsequent  in  a  deed,  that  will,  under  any  circumstances,  defeat  the  title  con- 
veyed, must  provide  that  the  conveyance  is  upon  the  condition,  and  that  the 
failure  to  perform  it  shall  operate  as  a  forfeiture  of  the  estate  granted.  When 
such  a  condition  is  broken  by  the  grantee,  the  grantor  is  entitled  to  re-enter; 
but  a  court  of  equity  will  not  entertain  jurisdiction  to  declare  the  forfeiture. 
The  grantor  must  go  into  a  court  of  law  if  he  desires  to  enforce  the  condition. 
Equity  will  not  decree  a  forfeiture.  These  deeds  contained  no  condition  sub- 
sequent. The  limitation  of  an  estate  to  a  particular  use,  in  such  a  convey- 
ance, does  not  constitute,  without  words  of  forfeiture,  such  a  condition.  Rarj}- 
son  V.  Inhabitants  of  School-Dist,  No.  6,  7  Allen,  128.  "Although  a  deed 
contain  a  clause  declaring  the  purpose  for  which  it  is  intended,  the  granted 
premises  shall  be  used,  if  such  purpose  will  not  inure  specially  to  the  benefit 
of  the  grantor,  but  is  in  its  nature  general  and  public;  and,  if  there  are  no  other 
words  in  the  grant  indicating  an  intent  that  the  grant  is  to  be  void  if  the  de- 
clared purpose  is  not  fulfilled,  such  a  clause  is  not  a  condition  subsequent." 
Lyon,  J.,  in  Homer  v.  Railway  Co.,  38  Wis.  175.  To  the  same  effect  is  the 
decision  of  this  court  in  Raley  v.  Umatilla  Co.,  13  Pac.  Rep.  890,  and  it  is 
supported  by  a  large  number  of  authorities  there  cited.  Upon  neither  of  the 
views  considered  have  the  appellants  any  standing  in  court.  Their  ancestor 
not  only  dedicated  the  premises  to  the  public  for  a  public  levee,  but  absolutely, 
for  a  valuable  consideration,  conveyed  to  the  city  of  Portland  his  entire  right, 
title,  and  interest  in  them;  and  by  ho  course  of  reasoning  can  they  maintain 
the  claim  they  have  set  up.  even  though  the  city,  state,  and  public  have  aban- 
doned them,  as  alleged  in  the  complaint.  Parties  cannot  recover  back  prop- 
erty after  having  parted  with  their  title  to  it. "  They  have  thereafter  no  more 
claim  upon  the  property  than  upon  property  which  they  never  owned.  In  all 
the  cases  where  property  has  been  recovered  back  after  having  been  conveyed 
by  the  vendor,  when  no  fraud  has  been  practiced  upon  him,  it  has  been  by 
virtue  of  a  reservation,  either  express  or  implied,  whereby  a  less  interest  than 
the  absolute  title  has  been  conveyed,  or  where  the  estate  conveyed  has  been 
fettered  by  some  condition. 

A  considerable  discussion  in  this  case  has  been  had  in  regard  to  the  mannei 
in  which  the  city  of  Portland  and  the  public  have  used  and  treated  the  prem- 
ises in  controversy,  and  as  to  the  effect  of  the  act  of  the  legislative  assembly 
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of  the  state  of  1885  mentioiY^  in  the  complaint.  But  neither  of  these  mat- 
ters need  be  considered.  They  do  not,  under  any  view,  give  the  appellants 
any  ground  upon  which  to  base  a  claim  to  title,  nor  affect  their  rights  any 
more  than  they  do  those  of  other  citizens  of  the  state.  That  the  said  act  of 
1885  is  not,  when  properly  construed,  inconsistent  with  the  purposes  of  the 
dedication  of  said  premises,  was  held  by  the  circuit  court  of  the  United  States 
for  the  district  of  Oregon,  in  a  suit  between  these  same  parties,  and  for  the 
same  cause.  27  Fed.  Kep.  412.  Judge  D£ADY,  in  that  case,  after  a  very  thor- 
ough consideration  of  the  allegations  in  the  bill  of  the  complainants,  deter- 
mined that  by  giving  the  said  act  effect  within  such  powers  as  the  legislature 
was  entitled  to  exercise  over  the  subject,  and  construing  it  accordingly,  as  the 
court  was  bound  to  do  if  it  could,  it  was  a  grant  to  the  railway  company  of  the 
right  to  improve  and  use  the  premises  as  a  public  landing,  with  the  added  fa- 
cility of  direct  and  immediate  railway  connections  therewith.  This  court,  in 
Railway  Co.  v.  City  of  Portland,  14  Or.  188, 12  Pac.  Rep.  265,  fully  indorsed 
and  adopted  that  view  There  is  no  principle  better  settled  than  that  the 
legislature  has  authority  to  regulate  the  public  use  to  which  property  has  been 
devoted;  and, so  long  as  it  keeps  within  its  power,  the  courts  have  no  concern 
with  its  acts,  except  to  administer  their  provisions.  And  when  an  act  is 
susceptible  of  two  constructions,  one  of  which  would  render  it  authoritative, 
and  the  other  a  nullity,  courts  are  bound,  as  Judge  Deady  says,  to  give  it  the 
former  construction.  The  legislature  is  not  to  be  presumed  as  having  in- 
tended to  go  beyond  its  powers  in  the  adoption  of  an  act,  and  the  courts  will 
give  it  effect  in  accordance  with  the  presumed  intention  of  that  body  in  adopt- 
ing it,  when  it  can  be  done  by  reasonable  construction. 

It  follows  from  the  reasons  above  given  that  the  decree  appealed  from 
must  be  affirmed. 

Petition  for  a  rehearing  in  this  case  was  denied,  March  6, 1888. 
(2  Idaho  [Hasb.]  4S3) 

BoHANON  f).  Howe  et  al. 
(Supreme  Cowrt  of  Idalw,    March  7, 1888.)  ^ 

1.  Mines  and  Mining — Location  and  Acquisition  of  Claim— Citizenship. 

Unddr  the  act  of  congress  of  May  10, 1872,  only  citizens  of  the  United  States,  and 
persons  who  have  declared  their  intentions  to  become  such,  can  acquire  any  right 
of  possession,  by  location  or  otherwise,  of  mineral  lands  on  the  pubhc  domain. 

2.  Same— Trespass— Plbadino  and  Pboof. 

In  an  action  for  trespass  upon  mining  ground,  and  for  damages,  wtiere  i.he  legal 
title  to  the  ground  is  in  the  United  States,  and  the  right  of  possession  is  made  by 
the  pleadings  a  material  issue,  the  plaintiff,  in  order  to  recover,  must  plead  ancL 
prove  that  he  is  a  citizen  of  the  United  States,  or  that  he  has  declared  his  intention 
to  become  such.  / 

{SyUabus  hy  the  Court.) 

Appeal  from  district  court,  Lemhi  county;  before  Justice  Hats. 
J,  T.  Morgan,  for  appellants.    Charles  A.  Wood,  for  respondent. 

Bboderick,  J.  This  action  was  commenced  in  the  district  court  in  and 
for  Lemhi  county  against  the  defendants  for  trespassing  upon  certain  placer 
mining  ground,  for  damages,  and  for  equitable  relief  by  injunction  to  re- 
strain future  trespasses.  The  case  was  tried  by  the  court  without  a  jury. 
Judgment  for  the  plaintiff,  and  defendants  appealed.  The  plaintiff  alleged, 
among  other  facts,  that  he  was  the  owner,  entitled  to  the  possession,  and 
had  been  in  the  actual  possession,  by  himself  and  through  his  grantors,  for 
more  than  15  yeara  last  past.  The  answer  for  the  defendants  denies  the  es- 
sential allegations  of  the  complaint,  and  further  alleges  that  the  lauds  were  on 
the  23d  day  of  March,  1885,  vacant  and  unoccupied  public  lands  of  the  United 
States,  and  subject  to  location  under  the  laws  thereof;  and  that  said  defend- 
ants then  located  all  of  said  ground. 
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Neither  plaintiff  nor  defendants  have  alleged  any  facts  as  to  citizenship. 
This  seems  to  us  to  have  been  requisite.  By  the  act  of  congress  of  May  10, 
1872,  all  valuable  mineral  deposits  in  lands  belonging  to  the  United  States 
Avere  declared  to  be  free  and  open  to  exploration  and  purchase  by  citizens 
of  the  United  States,  and  those  who  have  declai*ed  their  intention  to  become 
such,  under  regulations  preacribed  by  law,  and  according  to  the  laws,  cus- 
toms, and  rules  of  miners  in  the  several  mining  districts,  so  far  as  applicable 
and  not  inconsistent  with  the  laws  of  the  United  States.  It  is  conceded  that 
if  this  were  an  action  in  support  of  an  adverse  claim,  and  to  determine  the 
right  of  possession  tlierein,  it  would  have  been  necessary  to  have  pleaded 
and  proved  citizenship,  or  what  is  its  equivalent,  in  such  action.  But  it  is 
contended  tliat  in  an  action  for  trespass  upon  mining  ground,  and  for  dam- 
ages by  reason  of  such  trespass,  it  is  unnecessary  to  show  any  fact  in  rela- 
tion to  citizenship.  We  cannot  adopt  this  view.  The  record  here  shows  that 
the  legal  title  to  the  ground  is  in  the  United  States.  The  right  of  posses- 
sion is,  by  the  pleading,  made  a  material  issue.  Unless  plaintiff  can  estab- 
lish this  right,  he  cannot  recover;  and  as  a  prei^equisite  he  must  show  him- 
self to  be  a  citizen,  or  to  have  declared  his  intention  to  become  such.  Rosenr 
thai  v.  Ives,  12  Pac.  Rep.  904;  Mining  Co.  v.  Mining  Co,,  9  Min.  R.  529, 1 
Fed.  Rep.  522;  Hess  v.  Winder,  30  Cal.  355;  Lee  Doon  v.  Teah,  6  Pac.  Rep. 97. 

The  objection  was  first  raised  in  this  court  that  the  complaint  herein  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  This  objection  may 
be  taken  at  any  time  before  final  judgment.  We  think  the  point  well  taken, 
for  the  reason  hereinbefore  given;  but  as  the  objection  was  not  raised  in  the 
trial  court,  where  the  plaintiff  would  doubtless  have  been  allowed  to  amend 
his  pleading,  we  have  concluded  to  reverse,  with  leave  to  either  party  to 
amend.  The  judgment  is  tlierefore  reversed,  and  the  cause  remanded  for  a 
new  trial,  with  direction  to  the  court  below  to  allow,  on  application,  either 
party  to  amend  generally. 

Hats,  C.  J.,  and  Buck,  J.,  concurring. 

(38  Kan.  723)  "' 

St.  Louis  &  S.  F.  Ry.  Co.  v.  Shoemakeb. 
{Supreme  Count  of  Kanaas,    March  10, 1888.) 

Trial— Special  Findings  Inconsistent  with  Verdiot. 

Where  a  jury  renders  a  general  verdict,  and  makes  nmnerous  special  findings, 
and  the  Bpecial  findinf^s  are  inconsistent  with  each  other,  and  some  of  them  with 
the  general  verdict,  it  is  error  for  the  trial  court  to  render  judgment  upon  the  spe- 
cial findings  and  general  verdict,  as  in  such  condition  of  things  neither  party  is  en- 
titled to  judgment  upon  the  verdict  or  findings ;  but  it  is  the  duty  of  the  trial  court 
to  grant  a  new  trial.  The  case  of  Shoemaker  v.  Bailway  Co.,  80  Kan.  859,  2  Pac. 
Rep.  517,  cited  and  followed. 

{Syllalms  by  Simpson,  C.) 

Commissioners'  decision.  Error  to  district  court.  Greenwood  county; 
Charles  B.  Grates,  Judge. 

On  November  1,  1881,  the  defendant  in  error,  Shoemaker,  instituted  suit 
against  the  railway  company.  His  petition  contained  three  counts,  viz.: 
First  For  digging  and  removing  earth,  stone,  etc.,  from  plaintiff's  prem- 
ises. Second.  For  altering  and  changing  the  course  of  a  certain  stream  of 
water.  Third.  Damages  from  fire  claimed  to  have  been  set  out  by  defend- 
ant's engines.  Upon  this  petition  there  was  a  trial,  and  verdict  for  Shoe- 
maker on  each  count,  which  verdict  the  court  set  aside,  and  rendered  judg- 
ment for  the  railway  company.  Shoemaker  appealed,  and  the  judgment  of 
the  district  court  was  reversed  as  to  the  tirst  two  counts  in  the  petition,  and 
affirmed  as  to  the  last  count.  Shoemaker  v.  Railway  Co.,  30  Kan.  369,  2  Pac 
Rep.  517.  When  the  case  went  back,  it  was  tried  upon  the  first  two  counts 
of  the  original  petition,  which  were  in  substance  as  follows: 
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^'AlfENDED  PETITION. 

**  First  Count.  Plaintiff  alleges  that  defendant  company  Is  a  corporation 
organized  under  the  laws  of  the  state  of  Kansas;  that  about  the  1st  day  of 
March,  1880,  defendant,  by  its  agents  and  employes,  constructed  its  railway 
over  and  across  the  south-west  quarter  of  section  12»  township  28,  range  10, 
in  said  county  of  Greenwood;  that  the  plaintiff,  at  the  time,  was  the  owner 
of  said  lands,  and  in  possession  thereof;  that  the  defendant,  by  its  agents  and 
employes,  did  change  and  alter  the  course  and  channel  of  a  stream,  fed  by 
surface  water,  i^nown  as  *  Salt  Greek,'  running  through  plaintiff's  land,  and 
made  a  new  channel  for  said  stream  of  water  from  its  usual  channel  into  a 
ditch,  made  by  defendant,  and  thence  it  ran  onto  and  overilowed  tlie  lands 
of  plaintiff,  to  the  extent  of  about  three  acres,  to  the  damage  of  plaintiff  in  the 
sum  of  $150.00.  Second  Count,  Plaintiff  alleges  that  defendant  constructed 
its  railway  through  the  lands  hereinbefore  described,  and  that  in  doing  so 
defendant  went  outside  the  right  of  way  of  the  railway  on  the  lands  of  plain- 
tiff, and  removed  therefrom  earth,  stone,  and  gravel,  and  appropriated  the 
same  in  the  construction  of  the  road,  by  reason  of  which  plaintiff  was  dam- 
aged in  the  sum  of  fifty  dollars. 

"defendant's  answer. 

"To  plaintiff's  amended  petition  defendant  company  answered — First.  De- 
nying each  and  every  allegation  contained  in  plaintiff's  petition,  severally  and 
collectively.  Second.  Averring  that  defendant  company  did  not  own  or  con- 
struct the  road  laid  out  and  located  through  the  lands  described  in  plaintiff's 
petition,  or  any  part  of  it;  and  did  not  carelessly  and  negligently  construct 
the  ditch  mentioned  in  plaintiff's  petition^  and  thereby  overflow  plaintiff's 
lands,  or  divert  the  waters  from  the  usual  channel  of  the  stream  named  in 
plaintiff's  petition;  and  did  not  remove  earth,  stone,  or  gravel  from  plaintiff's 
land,  or  authorize,  direct,  or  empower  any  one  to  do  so;  or  approve  or  ratify 
or  assent  to  any  one's  doing  so;  and  that  defendant  was  not  guilty  of  any 
trespass,  wrongs,  or  injury  complained  of  by  plaintiff;  but  said  road  through 
plaintiff's  land  was  owned  by  the  St.  Louis,  Wichita  A  Western  Railway  Com- 
pany, a  corporation  created,  organized,  and  existing  under  the  laws  of  the 
state  of  Kansas,  and  was  constructed  by  said  corporation  last  named,  or  by 
contractors  to  whom  it  had  let  the  work  of  constructing  said  road,  paying 
them  therefor  a  stipulated  price;  that  before  the  contractor  entered  onto  the 
land  of  plaintiff  to  construct  .the  railroad,  plaintiff  had  conveyed,  by  good  and 
sufficient  deed,  to  the  St.  Louis,  Wichita  &  Western  Railw^ay  Company,  the 
right  of  way  for  its  railway  through  the  lands  described  in  plaintiff's  petition, 
and  that  said  railway  was  carefully  and  skillfully  constructed  across  said  lands ; 
and  that  if  any  water  was  caused  to  flow  over  the  land  of  plaintiff,  by  reason 
of  the  construction  of  embankments  on  said  right  of  way,  in  making  the  road- 
bed of  said  St.  Louis,  Wichita  &  Western  Bailway  Company,  it  was  the  nat- 
ural and  necessary  consequence  of  the  work  the  corporation  had  acquired  the 
right  to  do,  by  purchasing  the  land  of  plaintiff,  for  the  purpose  of  construct- 
ing its  road  thereon;  and  if  the  plaintiff  sustained  any  damage  by  reason  of 
such  flowage  of  surface  water  on  his  lands,  such  damage  was  unavoidable, 
and  was  included  in  the  compensation  agreed  upon  and  paid  to  him  for  said 
right  of  way. " 

Plaintiff,  in  his  reply,  denied  the  new  matter  set  up  in  defendant's  answer. 
On  December  16.  1885,  the  case  was  tried  before  a  jury.  The  jury  returned 
a  general  verdict  in  favor  of  plaintiff,  and  the  following  special  findings  of 
fact:  *' First.  Did  the  plaintiff  and  his  wife,  in  1879,  make,  execute,  and  de- 
liver to  the  St.  Louis,  Wichita  &  Western  Kail  way  Company  a  deed  of  con- 
veyance whereby  they  conveyed  to  the  said  railway  company  a  strip  of  land; 
100  feet  in  width,  across  the  lands  mentioned  in  plaintiff's  petition,  for  the 
purpose  of  constructing  its  railway  thereon?  Anstver.  Yes.  Second.  Did 
said  St.  Louis,  Wichita  &  Western  Railway  Company,  during  the  years  1879 
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and  1880,  construct  Its  line  of  railway  through  Greenwood  county,  and  over 
this  strip  of  land  conveyed  to  it  by  the  plaintiff  and  his  wife?  A.  Yes.  Third. 
Did  the  St.  Louis,  Wichita  &  Western  Bail  way  Company,  in  constructing 
that  part  of  its  railway  over  and  across  the  lands  of  the  plaintiff,  let  the  con- 
tract therefor  to  the  St.  Louis  &  San  Francisco  Railway  Company?  And  did 
said  last-named  company  sublet  said  contract  to  one  Riley,  a  contractor,  who 
contracted  and  agreed  to  construct  the  same  at  a  stipulated  price?  A.  Yes. 
Fourth.  Did  said  contractor,  in  the  construction  of  said  railway  road-bed  for 
SKid  railway  company,  employ  and  discharge  his  own  hands  or  servants  'at 
his  own  pleasure?  A.  Yes.  Fifth.  Did  the  St.  Louis  &  San  Francisco  Rail- 
way Company  employ  any  of  the  hands  or  servants  who  constructed  said  road- 
bed? A.  Yes.'  Sixth.  Did  the  hands  or  servants  employed  and  under  the 
care  of  said  contractor  construct  the  railway  through  the  plaintiff's  land, 
and,  in  doing  so,  did  they  go  otitside  of  the  right  of  way,  and  dig  and  remove 
earth,stone,  and  gravel?  A.  Yes.  Eighth.  Was  the  superstructure  or  road- 
bed of  said  railway  negligently  and  unskillfully  constructed?  If  yes,  in  what 
did  the  negligence  consist?  A.  Yes.  In  so  constructing  the  ditch  on  the 
south  side  of  the  railroad  as  to  discharge  the  water  from  the  crei^k  on  the  ele- 
vated land  of  the  plaintiff  during  high  water.  Twelfth.  Was  the  railway 
company  guilty  of  negligence  in  omitting  to  put  in  a  culvert  or  water-way  a 
few  rods  east  of  Salt  creek,  on  the  plaintiff's  farm?  And  do  you  have  the 
verdict  on  that  omission  of  the  railway  company?  ^.  No.  Thirteenth.  Was 
it  necessary  for  the  railway,  in  constructing  its  road-bed,  in  order  to  draw  the 
surplus  water  that  would  accumulate  along  the  sides  of  the  embankment,  to 
cut  ditches  along  the  sides  of  the  embankment  into  Salt  creek?  A.  On  the 
north  side  only.  Fourteenth.  Was  it  necessary  for  the  railway  company,  in 
constructing  its  road-bed  just  east  of  Salt  creek,  on  plain  tiff  *s  farm,  in  order 
to  prevent  its  banks  from  overtlowing,  to  make  a  fill  of  several  feet  in  height? 
And,  in  order  to  make  that  All,  was  it  necessary  to  cut  deep  ditches  along  the 
side  of  its  road-bed,  in  order  to  get  sufficient  earth  to  make  said  fill?  A.  No. 
Sixteenth.  Did  the  defendants  themselves,  or  their  servants'  counsel,  aid  or 
advise  the  person  engaged  in  the  construction  of  said  railway  to  go  upon  the 
plaintiff's  land,  and  outside  of  the  right  of  way,  and  dig  and  remove  earth, 
stone,  gravel,  or  other  materials?  If  yes,  what  agent  or  servant  did  so  coun- 
sel or  advise  the  trespass,  and  to  whom  was  the  advice  given,  and  what  did 
he  or  they  say?    A.  No." 

In  due  time  the  defendant  filed  a  motion  for  judgment  upon  the  special  find- 
ings, which  was  overruled,  and  it  excepted;  In  like  time  it  filed  its  motion 
for  a  new  trial,  which  was  overruled,  and  it  excepted. 

Kirkpatrick  <&  Vestal,  John  0*Day,  and  E.  2>.  Kenna,  for  plaintiff  in  error. 
Hamilton  Ellis,  for  defendant  in  error. 

Simpson,  C,  {after  stating  the  facts  as  above.)  This  case  was  tried  to  a 
jury  in  the  Greenwood  county  district  court,  upon  the  first  two  causes  of  ac- 
tion stated  in  the  petition,  and  resulted  in  a  general  verdict  for  the  defendant 
in  error,  for  $48.78.  The  jury  returned  answers  to  particular  questions  sub- 
mitted to  them,  and,  among  other  things,  found  that  the  railroad  was  con- 
structed through  the  land  of  the  defendant  in  error,  by  a  contractor,  at  a  stip- 
ulated price,  who  had  sole  control  of  the  employment  and  discharge  of  his  own 
hands  and  servants,  and  that  they  went  outside  of  the  right  of  way,  and  dug 
and  removed  earth,  stone,  and  gravel.  They  also  found  that  the  plaintiff  in 
error,  the  railway  company,  employed  hands  and  servants  in  the  construction 
of  said  railroad;  but  they  also  found  that  such  agents  and  servants  of  the 
'railway  company  did  not  advise,  aid,  or  abet  the  person  engaged  in  the  con- 
struction of  the  road  to  go  outside  of  the  right  of  way,  and  dig  and  remove 
stone,  earth,  and  gravel  from  the  land  of  the  defendant  in  error.  These  spe- 
cial findings  are  so  inconsistent  with  each  other,  and  are  so  antagonistic  to 
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the  general  verdict,  that  the  case  must  be  reversed  for  the  same  reasons  given 
in  Shoemaker  v.  Railtnay  Co.,  30  Kan.  359,  2  Pac.  Rep.  517.  It  is  recom- 
mended that  the  judgment  be  reversed,  with  instructions  to  grant  a  new  trial. 

Pjse  Cubiah.    It  is  so  ordered;  all  the  Justices  concurring. 

(38  Kan.  744) 

Atchison  St.  By.  Co.  v.  Nave  et  al. 
(Supreme  Court  of  Kansas.    March  10, 188?.) 

1.  NuiflAKOE— Action  to  Restrain— Special  Injury. 

Two  or  more  persons,  each  owning  distinct  though  adjoining  lots  and  buildings 
on  the  street  of  a  city  where  it  is  proposed  to  build  a  street  railroad,  without  au- 
thority from  the  city,  which,  when  built,  wiU  obstruct  the  use  of  the  properties,  and 
cause  a  common  injury  to  such  proprietors,  independent  and  different  from  what 
the  general  public  suffers,  may  unite  as  plaintiffs,  and  maintain  an  action  to  re- 
strain the  threatened  obstruction  and  nuisance.    Palmer  v.  Waddell,  22  Kan.  852.^ 

2.  Horse  and  Street  Railroads— Authority  to  OcctrPT  Street— Time  Lihitbd. 

Where  a  city  authorizes  a  street-railway  company  to  occupy  a  certain  street,  and 
construct  a  railroad  thereon,  at  any  time  within  six  months  after  the  authority  is 
granted,  the  privilege  so  given  must  be  used,  if  at  all,  before  the  eacpiration  of  the 
time  limited. 

3.  Same— Permission  to  Occupy  Street  Merely  License. 

The  permission  conferred  by  the  city  authorities  iff  a  mere  license,  and,  if  it  is  not 
availed  of  by  the  company  within  the  time  stated  in  the  ordinance,  no  act  of  revo- 
cation or  declaration  of  forfeiture  is  required  to  terminate  the  same;  and  the  rail- 
way companj',  or  licensee,  cannot  thereafter  construct  or  operate  the  road  without 
a  renewal  of  the  license. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Atchison  county;  David  Martin,  Judge. 

Abram  Nave,  James  McCord,  and  G.  L.  Moulton  instituted  an  action  against 
the  Atchison  Street-Rail  way  Company,  to  enjoin  the  construction  of  a  street 
railroad  along  Second  street,  in  the  city  of  Atchison,  alleging  that  the  plain- 
tiffs had  constructed  large  buildings  on  that  street  to  be  used  as  wholesale 
houses,  and  were  adapted  to  that  purpose,  and  that  the  construction  of  the 
railroad,  in  the  manner  threatened,  would  necessarily  obstruct  and  destroy 
access  to  their  property  and  buildings,  and  would  be  of  irreparable  injury  and 
damage  to  them;  and  they  further  aver  that  they  have  the  same  interest  in 
the  subject  of  the  action.  The  railway  company  demurred  to  the  petition,  al- 
leging that  there  was  a  defect  of  parties  plaintiff,  and  that  several  causes  of 
action  were  improperly  joined;  which  demurrer  was  overruled  and  excepted 
to.  The  answer  of  the  railway  company  admitted  the  organization  and  exist- 
ence of  the  city  of  Atchison,  and  of  the  defendant  railway  corporation,  as 
well  as  the  allegation  respecting  the  existence  and  location  of  Second  street  in 
Atchison.  It  further  admitted  that  it  claimed  the  right,  and  was  about,  to 
build  and  maintain  a  street  railway  on  Second  street,  as  alleged.  The  other 
facts  stated  in  the  petition  were  denied;  and  the  defendant  set  up  as  a  third 
defense  that  the  plaintiffs  had  no  mutual  or  joint  interest  in  the  prosecution 
of  the  action,  and  were  improperly  joined  as  plaintiffs  therein.  The  reply  of 
the  plaintiffs  denies  all  averments  inconsistent  with  those  stated  in  the  peti- 
tion. Afterwards,  upon  stipulation  of  all  the  parties,  John  K.  Landis  was 
substituted  as  plaintiff  instead  of  G.  L.  Moulton,  it  appearing  that  the  prop- 
erty of  Moulton  had  been  transferred  to  Landis.  The  case  was  tried  by  the 
court  without  a  jury,  and  the  following  conclusions  of  fact  and  of  law  were 
found  and  stated: 

"conclusions  of  fact. 

'*(!)  All  and  each  of  the  allegations  contained  in  the  first  count  of  the  plain- 
tiffs' petition  are  true.     (2)  All  and  each  of  the  allegations  contained  in  the 

>  Respecting  the  rights  of  individuals  in  regard  to  nuisances  which  are  public  in  their 
nature,  see  Clark  v.  RaUway  Co.,  (Wis.)  36  N.  W.  Rep.  336,  and  note. 
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second  count  of  the  plaintiffs'  petition  are  true;  but  since  the  commencement 
of  this  action,  and  on  July  1,  1884,  the  plaintiff  G.  L.  Moulton  sold  and  con- 
veyed to  John  K.  Landis  the  real  property  described  in  said  petition  as  belong- 
ing to  G.  L.  Moulton,  and  the  said  John  K.  Landis  is  substituted  in  his  stead 
by  agreement  of  the  parties.  (3)  Under  the  ordinance  of  said  city,  the  width 
of  said  Second  street  subject  to  use  for  sidewalks  is  12  feet  on  each  side  there- 
of; but  the  actual  width  occupied  on  the  east  side  of  said  street,  including  the 
curbing,  is  only  llj  feet,  and  it  has  never  exceeded  that  width.  There  is  a 
stone  guttering  outside  of  the  curb-stone,  the  depth  of  the  guttering  being 
about  one  foot  from  the  top  of  the  curb-stone.  (4)  The  east  end  of  the  Atchi- 
son Union  depot  is  at  Second  street,  extending  north  to  Main  street;  and  the 
next  street  north  of  Main  street  is  Commercial  street,  block  19  being  on  the 
west  side,  and  block  20  being  on  the  east  side,  of  Second  street,  between  Main 
street  and  Commercial  street,  each  block  being  315  feet  in  length, — the  dis- 
tance between  the  north  side  of  Main  street  and  the  south  side  of  Commercial 
street.  (5)  On  November  14,  1879,  the  mayor  and  councllmen  of  the  said 
city  of  Atchison,  then  a  city  of  the  second  class,  passed  an  ordinance  which 
was  duly  approved  on  the  same  day,  and  published  on  November  15,  1879, 
granting  to  the  Atchison  Union  Depot  and  Eaitroad  Company,  and  the  Mis- 
souri Pacific  Railway  Company,  the  right  to  extend,  construct,  and  lay  down 
a  single  railroad  track  from  the  Missouri  Pacific  railw^ay  tnick,  on  the  south 
side  of  Main  street,  to  the  north  of  Main  street, — ^the  distance  of  175  feet  on 
Second  street, — not  to  exceed  40  feet  from  the  west  side  of  said  Second  street, 
with  power  to  said  companies  to  operate  the  same,  the  said  track  to  be  used 
for  no  other  purpose*  than  mail,  express,  and  passenger  trains.  And  it^was 
provided  in  said  ordinance  that  the  track  should  be  made  to  conform  to  the 
grade  of  the  street;  and  that  the  street  should  be  macadamized  or  planked  by 
said  companies  a  distance  of  175  feet  north  of  Main  street,  so  as  to  make  said 
street  fit  for  use;  and  that  cars  and  engines  should  not  be  permitted  to  stand 
north  of  the  south  line  of  Main  street  at  any  time  to  exceed  twenty  minutes, 
except  for  necessary  laying  down  or  repair  of  tracks.  (6)  Such  "companies 
duly  proceeded  to  lay  said  single  track  on  Second  street,  across  Main  street 
and  noith  thereof,  the  gauge  of  said  track  being  four  feet  eight  and  one-hatf 
inches,  or  five  feet  from  outside  to  outside  of  the  rails.  At  a  point  two  or 
three  feet  north  of  the  north  line  of  Main  street,  it  is  seventeen  feet  and  seven 
inches  from  the  curbing  on  the  west  side  of  Second  street  to  the  outside  of  the 
west  rail ;  and  from  the  outside  of  the  east  rail  to  the  curbing  on  the  east  side 
of  Second  street  the  width  is  thirty-four  feet  seven  inches.  At  a  point  thirty- 
eight  feet  further  north,  it  is  twenty-two  feet  from  the  curb-stone  on  the  west 
side  of  Second  street  to  the  outside  of  the  west  rail ;  and  from  the  outside  of  the 
east  rail  to  the  curbing  on  the  east  side  of  Second  street  the  width  is  twenty- 
nine  feet  ten  inches.  At  a  point  forty-eight  feet  four  inches  further  north 
and  opposite  tlie  south  wall  of  the  Moulton  building,  It  is  twenty-four  feet 
from  the  curbing  on  the  west  side  of  Second  street  to  the  outside  of  the  west 
rail;  and  from  the  outside  of  the  east  rail  to  the  curb-stone  on  the  c^ast  side  of 
Second  street  the  width  is  tw^enty-seven  feet  seven  inches.  At  a  point  forty- 
eight  feet  further  nortli,  to  opposite  the  north  side  of  the  Moulton  building,  it 
is  twenty-four  feet  from  the  curb-stone  on  the  west  side  of  the  street  to  the 
outside  of  the  west  rail;  and  from  the  outside  of  the  east  rail  to  the  curb-stone 
on  the  east  side  of  said  street  the  width  is  twenty-seven  feet  seven  inches. 
At  a  point  twenty-four  feet  nine  inches  still  further  north,  at  the  end  of  said 
curb-stone  on  the  west  side  of  said  track,  which  is  opposite  to  the  middle 
of  the  front  of  said  nave  and  McCord  building,  it  is  twenty-three  feet  and  ten 
inches  from  the  curb-stone  on  the  west  side  of  said  street  to  the  outside  of  the 
west  rail;  and  from  the  outside  of  the  east  rail  to  the  curb-stone  on  the  .east 
side  of  said  street  the  width  is  twenty-seven  feet  and  seven  inches.  (7)  On 
December  20»  1881,  the  mayor  and  councilmen  of  said  city  of  Atchison  passed. 
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and  on  December  80,  1881,  the  mayor  approved,  and  on  December  31, 1881, 
there  was  duly  published,  ordinance  Ko.  415,  granting  to  the  Atchison  Street* 
Hail  way  Company,  a  corporation,  the  right,  at  any  time  within  six  months 
after  the  taking  effect  of  said  ordinance,  to  construct  street-car  tracks,  and 
operate  cars  thereon,  over,  along,  and  upon  certain  designated  streets  of  the 
city  of  Atchison,  commencing  on  Second  street  at  or  near  the  Union  depot, 
thence  north  on  Second  street  to  Commercial  street,  thence  west  on  Commer- 
cial street  to  Eighth  street,  and  on  certain  other  streets  of  said  city, — but  the 
tracks,  side  tracks,  and  switches  not  to  be  constructed  nearer  than  fifteen  feet 
of  any  sidewalk,  except  upon  and  by  permission  of  the  council  of  said  city  of 
Atchison;  the  gauge  to  be  four  feet  eight  and  one-half  inches,  or  five  feet 
from  outside  to  outside  of  the  rails,  and  the  tracks  not  to  be  elevated  above 
the  surface  of  the  streets,  but  so  that  vehicles  might  easily  cross  the  same; 
and  the  Ciirs  shall  be  propelled  by  horse  or  mule  power.  And  it  was  further 
provided  that  upon  tlie  failure  of  said  street-railway  company  to  construct  the 
track  over  and  along  either  of  the  routes  mentioned  in  said  ordinance,  and 
operate  cars  thereon,  within  six  months  from  the  time  of  the  taking  effect  of 
said  ordinance,  the  rights  conferred  thereby  should  cease  and  determine,  un- 
less such  street-railway  company  should,  by  an  action  of  law  or  judicial  pro- 
ceeding, be  interrupted  in  the  construction  of  such  track  or  tracks,  and  the 
operation  of  cars  thereon,  or  should  be  prevented  by  injunction,  or  otherwise, 
from  constructing  such  track  or  tracks,  and  in  operating  cars  thereon ;  in  which 
case  the  time  of  such  iiiterruption  or  prevention  should  not  be  deemed  or  taken 
as  any  part  of  such  period  of  six  months.  On  May  15,  1882,  the  mayor  and 
councilmen  of  said  city  of  Atchison  passed,  and  on  May  22,  1882,  the  mayor 
approved,  and  on  May  28,  1882,  there  was  duly  published,  onlinance  No.  439, 
extending  the  time  for  the  completion  and  operation  of  the  street  railway  until 
six  months  after  the  taking  effect  of  said  last-named  ordinance,  and  providing 
if  said  street-railway  company  should,  by  an  action  of  law  or  judicial  proceed- 
ings, be  interrupted  or  hindered  in  the  construction  of  said  track  or  tracks,  or 
in  operating  cars  thereon,  the  time  during  which  such  hiilderance  or  interrup- 
tion continued  should  not  be  deemed  any  part  of  said  period  of  six  months. 
(8)  Said  street-railway  company  did  not  lay  down  any  street-railway  track  in 
Second  street,  aforesaid,  between  Commercial  street  and  Main  street,  nor  south 
of  Main  street,  except  about  one  hundred  feet,  or  less,  at  and  near  the  intersec- 
tion of  Second  street  with  Commercial  street,  prior  to  the  commencement  of 
this  action,  althougli  it  was  not  prevented  or  hindered  in  so  doing  by  any 
judicial  or  other  proceeding;  but,  at  the  time  of  the  commencement  of  this 
action,  said  street-railway  company  was  about  to  proceed  to  the  laying  down 
of  its  track  from  Commercial  street  to  Main  street,  and  would  have  done  so  if 
not  prevented  by  injunction.  (9)  Before  the  commencement  of  this  action. 
Second  street  had  been  macadamized  from  Main  street  to  Commercial  street* 
the  Atchison  Union  Depot  and  Bailroad  Company  having  furnished  the  ma- 
terial, and  paid  for  the  work,  for  so  doing  from  Main  street  to  a  point  175  feet 
north  thereof,  and  the  city  for  the  remainder  of  the  distance.  The  grade  of 
the  street,  as  macadamized,  was  higher  than  the  top  of  the  rails  of  the  railroad 
track  that  had  been  placed  there  by  said  depot  company  and  Missouri  Pacific 
Bailway  Company,  so  that  the  rails  were  covered  by  the  macadam  all  of  the 
length  of  the  track,  except  at  two  or  three  places  where  the  tops  of  the  rails 
were  slightly  exposed.  Said  railway  track  was  actually  used  for  only  a  few 
months,  and  then  only  for  the  accommodation  train  twice  a  day,^-once  in  the 
morning  and  once  in  the  evening.  Afterward  the  accommodation  train  started 
from,  and  stopped  at,  St.  Joseph;  and  since  that  time  said  track  in  Second 
street  had  never  been  used.  It  could  be  used,  however,  by  clearing  the  mac- 
adam from  the  surface  of  the  rails,  and  digging  the  macadam  from  the  inside 
of  the  rails  sufficiently  to  admit  of  the  fianges  of  the  wheels  dropping  between 
the  rails,  and  putting  in  the  crossings  at  the  south  side  of  the  Union  depot, — 
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which  crossings  have  been  removed ;  and  the  use  of  said  track  might  again  be- 
come necessary  at  any  time.  (10)  Railway  coaches  are  of  the  width  of  about 
ten  feet  4  inches  to  10  feet  6  Inches,  so  that  they  extend  about  two  feet  nine 
inches  beyond  the  rails.  The  street-railway  cars  extend  only  about  eight 
inches  beyond  the  rails.  The  vibration  of  railway  coaches  in  motion  is  about 
eight  inches  at  the  floor  of  the  coach,  and  considerably  more  at  the  top  of  the 
coach.  When  passenger,  mail,  and  express  trains  are  operated,  it  requires 
about  14  feet  on  each  side  of  the  track  to  comfortably  and  safely  accommodate 
the  business.  (11)  The  two  buildings  of  plaintiflTs*,  which  adjoin  each  other, 
were  erected  with  special  reference  to  the  carrying  on  of  the  wholesale  gro- 
cery business.  The  east  end,  or  rear,  of  the  buildings  extends  to  certain  rail- 
wayside  tracks  where  goods  are  principally  received  into  the  houses,  and  there 
is  no  access  to  said  buildings  by  wagons  from  the  rear;  and  the  only  access 
by  wagons  is  from  the  front,  or  Second  street,  where  most  of  the  goods  are 
taken  out,  and  some  goods  received.  Large  transfer  wagons  are  and  have 
been  mostly  used,  some  of  the  beds  thereof  having  level,  and  others  thereof 
slanting,  surfaces, — the  slope  being  toward  the  rear  of  the  wagons.  The  most 
convenient  method  to  load  and  unload  wagons  having  the  slanting  surfaces 
is  to  back  them  up  with  the  hind  wheels  to  the  curb-stone,  the  wagon  then 
standing  crosswise  of  the  street.  Farm  wagons  are  also  frequently  used  to 
load  and  unload,  some  having  movable  end  gates,  so  that  the  most  convenient 
method  of  loading  and  unloading  is  also  by  backing  up.  Tlie  length  of  a  trans- 
fer wagon  is  about  20  to  22  feet,  and  its  width,  from  end  to  end  of  axle,  about 
7^  feet.  The  transfer  wagons  having  a  fifth  wheel  can  be  turned  almost  at 
right  angles,  so  as  not  to  occupy  much  of  the  street  beyond  the  length  of  the 
wagon,  though,  in  turning  about,  double  that  distance  is  required.  And  farm 
wagons  not  being  so  constructed,  although  they  are  shorter  than  the  transfer 
wagons,  yet  they  require  as  much  or  more  room  when  standing  crosswise  of 
the  street.  If  the  wagons  were  all  loaded  or  unloaded  from  the  sides,  which 
it  is  possible,  although  not  convenient,  to  do,  only  about  eiglit  feet  of  the  street 
outside  of  the  curbing  would  be  absolutely  required;  but  no  wagon  could  pass 
it.  while  so  standing,  without  running  up  on  the  street-railway  track,  provided 
it  was  not  laid  further  than  15  feet  from  the  sidewalk.  (12)  If  said  street- 
railway  track  should  be  laid  15  feet  from  the  sidewalk  on  the  east  side  of  Sec- 
ond street,  the  distance  between  the  rails  of  the  street-car  track  and  the  rail- 
road track  would  be  only  7  feet  and  seven  inches  along  the  whole  of  the  front- 
age of  said  two  buildings.  This  would  not  be  sufficient  space  for  the  railroad 
coaches  and  the  street  cars  to  pass  each  other  in  safety,  and  allow  passengers 
to  alight, — allowing  no  space  for  the  handling  of  baggage,  mail,  and  express 
matter  on  the  east  side  of  the  railroad  track,  and  between  it  and  the  street-car 
track;  and  it  would  be  dangerous  to  the  public  to  allow  the  street-car  track 
and  the  railroad  track  to  be  so  near  e«ich  other;  and  with  said  street-car  track 
as  near  as  15  feet  to  the  sidewalk'on  the  east  side  of  Second  street  the  busi- 
ness carried  on  in  the  plaintiffs'  buildings  would  be  seriously  interfered  with. 
"conclusions  of  law. 

"  (1. )  The  defendant  ought  not  to  be  allowed  to  lay  down  its  street-car  track 
between  the  railway  track  already  there  and  the  east  side  of  Second  street.  (2) 
The  plaintiffs  Abram  J^'ave  and  James  McCord,  and  also  J.  K.  Landis,  (sub- 
stituted for  G.  L.  Moulton,)  are  entitled  to  a  perpetual  injunction  to  restrain 
the  defendant  from  laying  down  its  track  between  the  railroad  track  already 
there  and  the  east  side  of  Second  street,  opposite  the  buildings  of  plaintiffs,  so 
long  as  such  buildings  are  used  for  the  purposes  for  which  they  were  erected. 
(3)  The  defendant  ought  to  be  adjudged  to  pay  the  costs  of  this  action." 

The  defendant  moved  for  judgment  in  its  favor  upon  the  findings  of  fact, 
and  also  for  a  new  trial;  both  of  which  motions  were  overruled,  and  judgment 
was  given  in  favor  of  the  plaintiffs,  perpetually  enjoining  and  restraining  the 
defendant  from  laying  down  any  track,  or  operating  any  street  railway,  on 
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Second  street  in  front  of  the  plaintiffs*  property,  and  also  for  the  costs  of  the 
action.    The  defendant  removed  the  case  to  the  supreme  court  for  review. 
Jackson  i&  RoysBf  for  plaintiff  in  error.     W^  W.  GuthrUt  for  defendant  in 
error. 

Johnston,  J.,  {after  stating  the  facts  as  above,)  Two  principal  questions 
are  brought  up  by  this  proceeding  for  our  consideration  and  decision.  The 
first  relates  to  the  objection  of  misjoinder,  and  arises  on  the  order  overruling 
the  demurrer  alleging  that  several  causes  of  action,  and  several  parties  plain- 
tiff, were  improperly  joined,  and  also  in  rendering  a  single  judgment  in  favor 
of  all  the  plaintiffs  upon  what  are  termed  "independent  causes  of  action."  It 
is  argued  that  the  obstruction  of  access  to  the  Nave  and  McCk)rd  building, 
which  was  adjoining  and  noi-th  of  the  Moulton  building,  in  no  way  affected 
the  use  of  the  latter,  and  that  the  threatened  nuisance  or  obstruction  to  the 
Moulton  building  would  not  have  been  an  interference  to  the  use  and  enjoy- 
ment of  the  Nave  and  McCord  property.  As  a  general  principle,  several  plain- 
tiffs having  distinct  and  independent  causes  of  action  against  a  defendant 
cannot  unite  in  a  suit  for  the  separate  relief  of  each.  The  Code  provides  that 
wiiere  several  persons  have  an  interest  in  the  subject  of  the  action,  and  in  ob- 
taining tlie  relief  demanded,  they  may  join  as  plaintiffs.  Section  35.  And,  also, 
"when  the  question  is  one  of  common  or  general  interest  of  many  persons,  or 
when  the  parties  are  very  numerous,  and  it  may  be  impracticable  to  bring 
them  all  before  the  court,  one  or  more  may  sue  or  defend  for  the  benefit  of 
all."  Section  38.  The  threatened  injury  or  nuisance  complained  of  here  is 
one  that  is  common  to  all  the  plaintiffs,  and  all  have  a  general  interest  in  the 
relief  demanded.  In  fact  the  case  falls  fairly  within  the  decision  of  Pahner 
V.  irinddeW,  22Kan.352.  There  the  defendant  erected  an  obstruction  on  a 
natural  water-course,  causing  the  water  to  overflow  and  injure  the  land  of 
the  plaintiffs.  Although  the  seveml  plaintiffs  were  the  owners  of  separate 
and -distinct  tracts  of  land,  it  was  ruled  that  the  overflow  waa  a  common  in- 
jury to  all  the  plaintiffs.  And  the  common  interest  which  they  had  authorized 
them  to  join  in  a  suit  as  plaintiffs  to  restrain  the  nuisance.  The  same  prin- 
ciple is  announced  in  the  case  of  Jeffers  v.  Forbes ,  28  Kan.  179,  where  it  is 
said  that  the  owners  of  different  tracts  of  land  may  unite  in  a  single  action  to 
abate  a  common  nuisance. 

The  next  point  is  that  the  findings  do  not  sustain  the  judgment  that  was 
rendered;  and  that  depends  on  whether  the  plaintiffs  would  suffer  an  injury 
special  and  peculiar  to  themselves  by  the  threatened  nuisance,  and  also  whether 
the  defendant  railway  company  had  any  authority  or  right  to  construct  a  rail- 
road in  front  of  their  premises.  The  findings  of  fact  made  by  the  court,  which 
have  been  stated,  and  need  no  repetition,  siifhciently  show,  we  think,  that  the 
injury  resulting  from  the  obstruction  of  the  street  is  one  that  is  special  and 
peculiar  to  the  plaintiffs  below,  and  independent  of  and  different  from  the 
general  injury  to  the  public.  The  railway  company,  however,  had  no  right  to 
occupy  the  street,  or  construct  a  railroad  on  the  proposed  route.  While  the 
fee  of  the  streets  is  in  the  county,  the  control  of  the  same  in  tlie  interest  of 
the  public  is  placed  in  the  city,  and,  before  street  railways  can  be  built  or  op- 
erated, the  privilege  must  be  obtained  from  the  citv  authorities.  Railway  Co, 
V.  Railway  Co.,  31  Kan.  661, 3  Pac.  Kep.  284;  2  Dill.  Mun.  Corp.  §  724.  It  ap- 
pears that  in  December,  1881,  the  mayor  and  council  of  the  city  of  Atchison  by 
ordinance  granted  to  the  Atchison  Street-liailway  Company  the  rig^ht  to  build 
on  the  street  in  question  at  any  time  within  six  months  from  the  taking  effect 
of  the  ordinance.  It  seems  that  this  privilege  was  not  used,  and  in  May,  1882, 
another  ordinance  was  passed  by  the  mayor  and  council,  authorizing  the 
company  to  occupy  the  street,  and  build  its  railway,  at  any  time  within  six 
months  alter  the  taking  effect  of  that  ordinance;  and  by  both  ordinances  it 
was  provided  that,  if  the  company  was  interrupted  or  hindered  by  an  action  at 
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law  or  judicial  proceedings,  the  time  of  such  hindrance  or  interruption  should 
not  be  deemed  a  part  of  the  period  in  which  the  company  was  allowed  the 
privilege  of  constructing  its  road.  The  company  did  not  avail  itself  of  the 
privilege  granted  by  either  ordinance,  and  it  was  not  hindered  or  prevented 
from  so  doing  by  any  judicial  or  other  proceeding.  The  case  therefore  stands, 
80  far  as  the  road  in  question  is  concerned,  as  if  no  authority  to  occupy  the 
street  had  ever  been  granted  to  the  company.  The  contention  that  the  priv- 
ilege granted  by  the  oi-dinanoes  remains  until  a  forfeiture  is  declared  is  not 
sound.  The  permission  conferred  by  the  city  council  was  for  a  limited  time, 
and  when  that  time  expired  the  privilege  no  longer  existed.  The  grant  is  not 
an  irrevocable  one  which  continues  indefinitely,  to  be  accepted  or  rejected  at 
the  option  of  the  company.  The  consent  of  the  city  council  to  occupy  the 
street  is  a  mere  license,  and,  until  the  company  has  availeditself  of  the  license, 
no  contractual  obligation  or  relation  arises  which  requires  a  judicial  declara- 
tion of  forfeiture.  Until  the  license  is  accepted  and  used,  no  right  vests  in 
the  railway  company,  and  it  may  be  revoked  by  the  city  council;  and  after  the 
time  within  which  it  may  be  availed  of  expires  the  license  lapses,  and  no  rev- 
ocation is  needed  to  terminate  the  same.  The  railway  company,  or  licensee, 
cannot  thereafter  occupy  the  street,  or  build  its  road  thereon,  without  a  new 
permission  from  the  city  authorities.  Railroad  Co.  v.  Railroad  Co.,  63  Tex. 
529. 26  Amer.  &  Eng.  R.  Cas.  114 ;  City  of  Detroit  v.  Railway  Co.,  87  Mich.  558. 
As  the  railway  company  hnd  no  authority  whatever  to  build  the  proposed  road, 
some  of  the  questions  discussed  become  unimportant  so  far  as  this  controversy 
is  concerned,  and  need  not  be  determined  here.  The  judgment  of  the  district 
court  will  be  affirmed. 

HoRTON,  C.  J.,  concurring 

Valentine,  J.  Believing  that  the  first  proposition  contained  in  the  syl- 
labus, and  the  corresponding  portion  of  the  opinion,  comes  clearly  within  the 
principles  enunciated  by  a  majority  of  this  court  in  the  case  of  Palmer  v.  Wad- 
dell,  22  Kan.  352, 1  concur,  although,  as  an  original  proposition,  I  think  it  is 
at  least  doubtful.  As  to  the  remainder  of  the  syllabus  and  the  opinion  I  fully 
concur. 


(38  "Kan.  768)  ^  ^  . 

WARREN  V,  Johnson  et  tix. 
(Supreme  Cov/rt  of  Kansas,    March  10, 1888.) 

1.  XJbubt— Payments  in  Excess  of  12  Per  Cent.— Application  to  Peincipai.. 

Under  section  8,  o.  51,  Comp.  Laws  1885,  all  payments  of  money  made  by  ^ay  ot 
usurious  interest,  or  of  inducement  to  contract  for  more  than  12  per  cent,  per  an- 
num, whether  made  in  advance  or  not,  must  be  deemed  and  taken  to  be  payments 
on  account  of  the  principal  and  12  per  cent,  interest  per  annum. 

2.  Contracts— CJoNSiDERATioN  Imported,  when. 

All  contracts  in  writing,  signed  by  the  party  bound  thereby,  import  a  considera- 
tion. 

8.  Interest — On  Note — Agreement  for  Reduced  Rate — Validitt. 

Where  the  payee  and  owner  of  a  promissory  note,  bearing?  upon  its  face  interest 
at  12  per  cent,  per  annum,  enters  into  a  written  agreement  with  the  maker  of  the 
note  to  take  only  8  per  cent,  interest  per  annum  from  a  specified  date;  and  it  is  not 
shown  that  the  agreement  is  without  consideration,  or  induced  by  fraud:  held. 
that  the  note  should  draw  interest  at  8  per  cent,  per  annum  only  from  the  sp'^ified 
date,  in  accordance  with  the  terms  of  the  written  agreement. 

iSyllaJms  Xiy  the  Court) 

Error  to  district  court.  Jefferson  county;  K.  Crozier,  Judge. 
Keeler  dk  Qephart,  for  plaintiff  in  error.    J.  B,  Johnson,  for  defendants  in 
error. 

HoRTON,  C.  J.    On  September  13, 1873,  Mead  loaned  the  Johnsons  81,000, 
for  three  years,  at  20  per  cent,  per  annum  interest.    For  and  upon  this  loan 
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he  took  from  tbem  one  note  of  $1,000  due  in  three  years,  with  12  per  cent,  per 
annum  interest,  payable  annnally,  and  also  three  notes  of  $80  each,  due  in 
one,  two,  and  three  years,  respectively,  with  interest  after  maturity  at  12  per 
cent,  per  annum.  These  three  notes  were  given  for  tlie  excess  of  interest 
over  12  per  cent,  per  annum.  In  1878-79  these  three  notes  were  taken  up  on 
payment  of  $80  for  each.  Commencing  in  1878,  payments  were  made  from 
time  to  time,  and  indorsed  on  the  $1,000  note.  On  March  26,  1884,  Mead 
wrote  a  letter  to  the  Johnsons,  saying  that  he  would  taice  from  them  only  8 
per  cent,  per  annum  interest,  after  September  18, 1881.  He  said  in  the  letter, 
"Cast  all  interest  of  the  note  at  8  per  cent,  since  September  13,  1881."  In 
computing  the  amount  due  on  the  note  and  moi-tgage  sued  on,  the  district 
court  computed  interest  on  the  $1,000  note  at  12  per  cent,  per  annum,  from 
its  date  to  February  9,  1878,  that  being  the  date  of  the  payment  of  the  first 
$80  note.  It  then  subtracted  $80  from  the  result,  and  counted  interest  on 
the  amount  remaining,  from  that  date  to  the  time  when  the  second  $80  note 
was  paid,  and  subtracted  as  before.  The  same  rule  was  followed  with  regard 
to  the  last  $80  note.  From  November  3,  1879,  the  date  when  the  last  $80 
note  was  paid,  interest  was  counted  on  the  amount  remaining  at  12  per  cent, 
per  annum,  to  September  13, 1881;  from  the  last-named  date  to  the  Judgment, 
May  28, 1885,  it  was  counted  at  8  per  cent,  per  annum. 

The  only  contention  in  the  case  is  as  to  the  rate  of  interest  since  September 
13,  1881.  The  district  court  allowed  only  8  percent,  perannum.  Theplain- 
tlff  claims  the  proper  rate  to  be  12  per  cent.  The  statute  in  force  at  the  time 
of  this  transaction,  and  at  the  time  the  judgment  was  rendered,  reads:  "All 
payments  of  money  or  property  made  by^  way  of  usurious  interest,  or  of  in- 
ducement to  contract  for  more  than  twelve  per  cent,  per  annum,  whether 
made  in  advance  or  not,  shall  be  deemed  and  taken  to  be  payments  made  on 
account  of  the  principal  and  twelve  per  cent,  interest  per  annum;  and  the 
courts  shall  render  judgment  for  no  greater  sum  than  the  balance  found  due 
after  deducting  the  payments  of  moiiey  or  property  made  as  aforesaid."  Sec- 
tion 3,  c.  51,  Comp.  Laws  1885.  Prior  to  September  13,  1881,  under  this 
statute,  only  12  per  cent,  interest  per  annum  could  be  recovered  upon  the  note. 
If  the  letter  written  by  Mead  on  March  26, 1884,  to  J.  R.  Johnson  can  be  con- 
sidered, then  the  court,  in  accordance  with  its  terms,  properly  allowed  interest 
at  the  rate  of  8  per  cent,  per  annum  from  September  13, 1881.  It  is  said,  how- 
ever, that  the  promise  to  reduce  the  interest  was  without  consideration;  and, 
therefore,  not  binding;  hence,  that  AVarren,  as  administrator,  was  entitled 
to  recover  interest  at  the  rate  of  12  per  cent.  The  letter  stated  that  Mead  had 
recei  ved  Johnson's  letter  of  the  15th  of  March,  1884.  The  contents  of  the  letter 
of  March  15th  are  not  stated.  We  may  assume  that  the  letter  of  March  26th 
was  an  acceptance  of  its  terms;  and,  therefore,  the  final  agreement  of  the  par- 
ties. This  is  supported  by  the  following  clause  of  the  letter:  "  Keep  this,  and 
claim  it  at  that  per  cent.,  if  any  one  sliould  settle  it  but  me."  The  defend- 
ants, in  their  answer,  set  up  the  agreement  to  reduce  the  interest  to  8  per  cent., 
and  to  this  answer  the  plaintiff  filed  a  general  denial  only.  It  is  not  stated 
or  alleged  that  the  agreement  was  induced  by  fraud,  or  was  without  consider- 
ation. All  agreements  in  writing  import  consideration ;  and,  upon  the  plead- 
ings and  findings,  we  cannot  say  that  the  written  promise  or  agreement  was 
without  consideration.  The  court  below  allowed  interest  in  accordance  with 
the  terms  of  the  letter.  In  the  case  of  Dudley  v.  Reynolds^  1  Kan.  285,  re- 
ferred to,  the  agreement  was  in  parol,  not  in  writing;  therefore,  in  that  case, 
there  was  no  consideration  for  the  promise  that  the  note  should  draw  a  rate 
of  interest  less  than  that  specified.  The  judgment  of  the  district  court  will 
be  affirmed. 

All  the  justices  concurring. 
v.l7p.iio.6— 38 
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(38  Kan.  702) 

SWIGGETT  V.  DODSON  et  ol. 

{Supreme  Cowrt  of  Kamsaa.    March  10, 1888.) 

1.  Chattel  Mortgages— Validity — ^Change  of  Possession. 

Where  a  chattel  mortgage  is  executed,  and  the  mortgagee  takes  the  actual  pos- 
session of  the  mortgaged  property,  and  afterwards  places  it  in  the  actual  posses- 
sion, care,  custody,  and  control  of  the  mortgagor,  as  the  agent  and  clerk  of  the 
mortgagee,  heldy  toat  there  has  not  been  such  "an  actual  ana  continued  change  of 
possession"  of  the  mortgaged  property  as  is  required  by  statute  to  support  the  va- 
lidity of  a  chattel  mortgage,  as  against  the  creditors  of  the  mortgagor,  and  that  the 
mortgage,  in  such  a  case,  would  be  void,  where  its  validity  depended  upon  a  change 
of  the  possession  of  the  mortgaged  property. 

•Z,  Same— When  Valid  as  against  Creditobs. 

A  chattel  mortgage  becomes  valid,  as  against  the  creditors  of  the  mortgagor, 
only  when  the  mortgagee  takes  the  actual  possession  of  the  mort^ged  property, 
or  when  the  mortgage,  or  a  copy  thereof,  is  deposited  with  the  register  of  deeds. 

8.  Same— Recording— Renewal— Possession. 

A  chattel  mortgage  deposited  with  the  register  of  deeds  remains  valid,  as  against 
creditors  of  the  mortgagor,  for  only  one  year,  unless,  within  thirty  days  prior  to 
the  termination  of  the  year,  a  renewal  affidavit  is  filed  with  the  register  of  deeds,  or 
unless  the  mortgagee  has  taken  the  actual  possession  of  the  mortgaged  proi>erty. 

4.  Same— Failure  to  Renew— Possession  by  Mortgagor. 

Where  a  chattel  mortgage  is  deposited  with  the  register  of  deeds,  and  at  the  ex- 
piration of  one  year  thereafter  the  mortgagor  is  in  the  actual  possession  and  con- 
trol of  the  mortgaged  property  and  no  renewal  affidavit  has  oeen  filed  with  the 
register  of  deeds,  held^  that  th»3  mortgage  is  void,  as  against  the  creditors  of  the 
mortgagor,  although  thev  may  have  knowledge  that  the  mortgage  has  not  been 
fully  discharged  or  satisfied,  and  may  know  that  the  mortgagor  holds  the  posses- 
sion of  the  mortgaged  property  as  the  agent  of  the  mortgagee. 
Johnston,  J.,  dissenting. 

{Syll<ibu8  hy  the  Court.) 

Error  to  district  court,  Butler  county;  T.  B.  "Wall,  Judge. 

On  Noveinber  1,  1884,  and  prior  thereto,  Andrew  Swiggett  was  engaged  in 
business  in  the  village  of  Towanda,  Butler  cqunty,  Kan.,  (is  a  retail  dealer  in 
general  merchandise.  He  was  also  largely  indebted  to  various  persons  and 
firms,  including  George  Swiggett,  his  father,  and  the  two  firms  of  W.  W. 
Johnston  &  Co.,  of  Wichita,  and  Patterson,  Bell  &  Go. ,  of  Kansas  City,  Mo.  On 
that  day,  by  virtue  of  an  instrument  in  writing,  executed  by  himself  and  his 
father  and  the  two  firms  aforesaid,  he  conveyed  all  his  property  kept  and  used 
in  bis  said  business  to  the  aforesaid  firms,  to  be  again  sold  by  them  at  retail 
in  the  ordinary  course  of  trade,  and  the  proceeds  thereof  to  be  applied  by 
them  in  a  particular  way  for  the  payments  of  his  debts  to  his  father,  and  to 
them,  and  to  other  creditors.  Immediately  tiiereafter,  the  aforesaid  firms  took 
the  possession  of  the  property,  and  put  Charles  Johnston,  as  their  represent- 
ative, in  the  possession  thereof,  and  also  employed  Andrew  Swiggett  as  a 
clerk,  and  the  business  was  carried  on  by  Charles  Johnston  and  Andrew 
Swiggett  in  the  same  manner  as  it  had  been  carried  on  before.  About  17 
days  afterwards,  Charles  Johnston  retired  from  the  business,  and  surrendered 
his  possession  of  the  property  to  Percy  Longley;  another  representative  of  the 
above-mentioned  firms,  and  the  business  was  still  carried  on  in  the  same  man- 
ner as  it  had  been  carried  on  before.  On  February  11, 1885,  the  aforesaid  in- 
strument in  writing  was  deposited  with  the  register  of  deeds  as  a  chattel 
mortgage.  On  February  12,  1885,  Longley  retired  from  the  business,  and 
Andrew  Swiggett  was  placed  in  the  entire  possession  and  control  of  the  prop- 
erty, and  from  that  time  on  he  had  the  sole  care,  custody,  management,  and 
control  of  the  property  as  the  agent  and  general  manager  of  the  aforesaid 
firms  and  their  assignee,  he  having  given  bond  to  them  for  the  faithful  dis- 
charge of  his  duties  as  such  agent  and  general  manager,  and  the  business 
was  carried  on  in  precisely  the  same  manner  as  it  had  been  carried  on  prior 
to  the  transfer  of  the  goods  and  business  by  Andrew  Swiggett  to  said  firms. 
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The  goods  remained  in  the  same  building.  No  signs  were  changed.  The 
sign  on  the  outside  of  the  building,  reading,  "A.  Swiggett,  Cheap  Cash  Cor- 
ner," still  remained,  and  this  was  the  only  sign  on  the  building.  No  change 
was  made  in  the  books.  The  goods  were  still  sold  at  retail  in  the  ordinary 
course  of  trade,  in  the  same  manner  that  they  had  previously  been  sold,  and 
precisely  as  though  Andrew  Swiggett  had  been  the  sole  and  actual  owner 
thereof.  No  change  was  made  in  the  manner  of  keeping  the  books,  and  when 
new  goods  were  purchased  they  were  purchased  in  the  name  of  Andrew  Swig- 
gett, and  paid  for  in  his  name,  and  they  were  iiTtermingled  with  the  old  stock 
of  goods,  just  as  new  goods  were  intermingled  with  the  old  stock  prior  to  the 
execution  of  the  said  written  instrument.  About  December  31, 1885,  the  said 
firms  assigned  the  aforesaid  instrument  to  George  Swiggett;  but  George  Swig- 
gett never  took  the  possession  or  the  control  of  the  goods,  and  the  business 
was  carried  on  just  as  it  had  been  before.  On  February  11, 1886,  a  year  had 
elapsed  since  tlie  filing  of  the  aforesaid  instrument,  and  no  affidavit  of  the 
kind  required  by  section  11  of  the  act  relating  to  mortgages  (Comp.  Laws 
1885,  c.  68,  art.  2,  §  11)  had  been  filed,  nor  was  such  an  affidavit  ever  filed • 
On  April  10,  1886,  H.  T.  Dodson,  as  the  sheriff  of  Butler  county,  levied  an 
execution  upon  a  portion  of  said  goods,  which  said  execution  was  issueil  in  an 
action  in  which  Morris  Barbee  and  Martin  Barbee,  partners  as  Barbee  Bros., 
were  the  judgment  creditors,  and  Andrew  Swiggett  was  the  judgment  debtor, 
and  Dodson,  together  with  E.  T.  Beeson  as  his  assistant,  separated  the  goods 
levied  upon  from  the  others,  and  took  the  possession  of  those  levied  on.  On 
April  14,  1886,  George  Swiggett  commenced  this  present  action,  which  is  an 
action  of  replevin  against  H.  T.  Dodson  and  E.  T.  Beeson,  to  recover  the 
aforesaid  goods  levied  upon  by  Dodson.  On  September  28,  1886,  the  case 
was  tried  before  the  court  and  a  jury,  and  the  plaintiff  introduced  evidence 
tending  to  show  the  foregoing  facts,  and  rested  his  case;  whereupon  the  de- 
fendants demurred  to  the  evidence,  upon  the  ground  that  it  did  not  prove 
facts  sufficient  to  constitute  a  cause  of  action;  and  the  court  sustained  the  de- 
murrer, and  rendered  judgment  in  favor  of  the  defendants,  and  against  the 
plaintiff,  for  the  return  of  the  property,  or,  if  that  could  not  be  had,  then  for 
the  value  thereof,  to-wit,  $1,604.58.  To  reverse  this  judgment,  (Jeorge  Swig- 
gett, ns  plaintiff  in  error,  brings  the  case  to  this  court,  making  Dodson  and 
Beeson  defendants  in  error. 

C,  A.  Lelandt  for  plaintiff  in  error.  Hamilton  &Cubbis<m,  for  defendant 
In  error. 

Valentine,  J.,  {after  stating  the  facts  as  above.)  The  first  and  principal 
question  presented  to  this  court  is  whether  the  court  below  erred  or  not  in 
sustaining  a  demurrer  to  the  plaintiff's  evidence;  and  this  question  depends 
for  its  solution  upon  the  further  question  whether  a  certain  instrument  in 
writing,  executed  by  Andrew  Swiggett  and  his  father,  George  Swiggett,  and 
the  two  firms  of  W  W.  Johnston  &Co.,  of  Wichita,  and  Patterson,  Bell  Sc  Co., 
of  Kansas  City,  Mo.,  purporting  to  transfer  to  the  aforesaid  firms  Andrew 
Swiggett's  general  stock  of  merchandise,  is  a  valid  instrument  or  not.  If  this 
instrument  was  valid  on  April  10,  1886,  when  the  defendants  in  this  action 
took  the  possession  of  the  goods  in  controversy, — the  goods  supposed  to  be 
conveyed  by  this  instrument, — then  the  ruling  of  the  court  below  was  erro- 
neous; but,  if  the  instrument  was  void  at  that  time,  then  the  ruling  of  the 
court  below  is  correct.  The  parties  to  this  action  treat  the  instrument  as 
though  it  were  a  chattel  mortgage;  and  probably  they  correctly  so  treat  it.  If 
it  were  consideied  as  an  assignment  for  the  benefit  of  creditors,  then  it  would 
be  void,  under  the  provisions  of  the  statutes  relating  to  voluntary  assignments 
for  the  benefit  of  creditors.  Comp.  Laws  1885,  c.  6.  It  would  be  void  in 
that  case  for  the  reason  that  it  was  not  executed  in  accordance  with  the  pro- 
visions of  such  statutes.    If,  however,  it  be  considered  as  a  chattel  mortgage. 
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it  may  be  valid  or  it  may  be  void,  depending  upon  the  other  circumstances  of 
lliis  case.  It  was  executed  on  November  1,  1884;  the  said  two  firms  took  the 
possession  of  the  property  purporting  to  be  transf ered  by  it  about  November  3, 
1884;  and  the  instrument  was  deposited  with  the  register  of  deeds  on  Febru- 
ary 11,  1885.  If  the  instrument  be  treated  as  a  chattel  mortgage,  executed  in 
good  faith, — and  we  shall  so  treat  it, — ^then  it  became  valid  as  soon  as  tiie  two 
firms  aforesaid  obtained  the  possession  of  the  goods  under  it.  Cameron  v. 
Marvin,  26  Kan.  612, 625,  and  cases  there  cited;  Dolan  v.  VanDemark,  35  Kan. 
305,  308, 10  Pac.  Bep.  848,  and  cases  there  cited;  Isenherg  v.  Fandert  36  Kan. 
402,  13. Pac.  Hep.  573.  And  although  Andrew  Swiggett  afterwards,  and  on 
February  12, 1885,  took  the  actual  and  the  absolute  possession  of  the  property, 
and  continued  to  hold  the  possession  thereof  until  April  10,  1886,  when  the 
defendants  in  this  action  took  the  possession  thereof,  still  the  instrument  re- 
mained valid  up  to  February  11,  1885;  for  on  February  11,  1885,  the  day  be- 
fore Andrew  Swiggett  took  such  possession,  the  instrument  was  deposited  with 
the  register  of  deeds  as  a  chattel  mortgage.  Coinp.  Laws  1885,  c.  68,  art.  2, 
P§  9,  11.  The  real  question,  then,  for  us  to  consider,  is  whether  the  aforesaid 
instrument  was  valid  or  void  after  February  11,  1886,  and  up  to  and  includ- 
ing April  10,  1886,  when  the  defendants  in  this  action  levied  upon  and  took 
the  possession  of  the  property.  There  is  no  claim,  nor  even  a  pretense,  that 
any  renewal  afiidavit  was  ever  filed  for  the  purpose  of  keeping  the  instrument 
alive  as  a  chattel  mortgage,  as  required  by  section  11  of  the  act  relating  to 
mortgages,  (Comp.  Laws  1885,  c.  68,  art.  2,  §  11;)  nor  any  claim  that  any  evi- 
dence was  introduced  tending  to  show  that  Barbee  Bros.,  the  judgment  cred- 
itors, at  whose  instance  the  defendants  levied  upon  and  took  the  possession  of 
the  goods  in  controversy,  had  any  knowledge  that  the  debts,  for  the  security 
of  which  the  instrument  was  executed,  had  not  been  paid  or  satisfied,  or  that 
the  plaintiff  had,  or  claimed  to  have,  any  interest  in  or  possession  of  the  goods. 
Of  course,  if  the  instrument  was  a  chattel  mortgage, — and  we  shall  treat  it 
as  such, — and  if  the  holder  of  the  moitgage,  the  plaintiff  in  this  action,  had 
the  actual  possession  of  the  mortgaged  property  on  April  10,  1886,  when  the 
defendants  in  this  action  took  the  possession  thereof,  then  the  instrument  was 
valid,  and  the  holder  thereof,  the  plaintiff,  had  a  right  to  the  property,  and 
the  court  below  erred  in  sustaining  the  demurrer  to  his  evidence.  See  the 
cases  above  cited,  and  also  Dayton  v.  Bank,  23  Kan.  421.  But  was  the  holder 
of  the  chattel  mortgage,  the  plaintiff  in  this  action,  (xeorge  Swiggett,  in  the 
actual  possession  of  the  supposed  mortgaged  property  at  that  time?  Certainly, 
Andrew  Swiggett  was  in  the  actual  possession  of  the  property  at  that  time; 
and  George  Swiggett  was  not  in  the  possession  thereof  at  all,  except  by  virtue 
of  Andrew  Swiggett^ s  possession.  But,  as  claimed,  Andrew  Swiggett  was 
George  Swiggett's  agent,  and  as  a  geaend  rule  the  actual  possession  of  prop- 
erty by  an  agent  is  constructively  the  actual  possession  of  the  property  by  the 
principal.  But  this  rule  cannot  always  apply.  It  has  its  exceptions.  It  does 
not 'apply  where  personal  property  is  mortgaged,  and  the  mortgagee  permits 
the  mortgagor,  who  is,  in  equity,  still  the  owner  of  the  property,  although 
the  legal  title  thereto  has  passed  from  him  to  the  mortgagee,  to  retain  the  pos- 
session of  the  property,  or  afterwards  to  take  the  possession  thereof  as  the  agent 
of  the  mortgagee;  and  especially  not,  where  the  mortgagor  holds  the  property 
and  uses  it  as  his  own,  and  where  there  is  notliing  in  or  about  ttie  property, 
or  appertaining  thereto,  to  inform  other  persons  that  any  change  of  interest 
in  or  to  the  property  has  taken  place.  McCarthy  v,  Grace,  23  Minn.  182; 
Doyle  V.  Stevens,  4  Mich.  87;  Brunswick  v.  McClay,  7  Keb.  137;  Grant  v. 
Lefj}is,  14  Wis.  487 ;  Menzies  v.  Dodd,  19  Wis.  343.  Schouler,  Pers.  Prop.  544. 
Under  the  statutes,  a  chattel  mortgage  deposited  with  the  register  of  deeds 
continues  in  force  only  for  one  year,  unless  a  renewal  affidavit  is  filed  with  the 
register  of  deeds,  or  unless  "an  actual  and  continued  change  of  possession" 
of  the  mortgaged  property  takes  place.    No  w,  '*  an  actual  and  continued  change 
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of  poBsession*'  does  not  take  plaoe  unlees  the  actual  posseesion  passes  from 
the  mortgagor,  and  ^oes  not  return  to  him^  Of  course,  under  the  rules  of 
agency,  a  principal  may  constructively  have  an  actual  possession  of  property 
in  the  actual  possession  only  of  his  agent,  and  generally  such  an  actual  pos- 
session would  be  sufficient;  but  it  is  not  sufficient  in  cases  of  chattel  mort- 
gages, where  the  agent  holding  the  property  is  also  the  mortgagor,  and  where 
the  principal  is  also  the  mortgagee,  and  where  there  is  nothing  to  show,  and 
it  is  not  shown,  that  the  agent  and  mortgagor  is  not  the  full,  complete,  and 
absolute  owner  of  the  mortgaged  property.  The  statutes  require  not  only  a 
change,  but  a  continued  change,  of  the  possession  of  the  property.  But  if  the 
mortgagdr  holds  the  actual  possession,  whether  as  agent  or  otherwise,  there 
cannot  be  any  such  continued  change  of  possession.  A  person  having  the 
actual  possession  of  property  by  himself  has  the  entire  possession ;  and  there 
cannot  well  be  a  stronger  possession,  nor  much  room  for  another  actual  pos- 
session. An  actual  possession  by  another,  as  by  an  agent,  is,  after  all,  only 
a  constructive  possession;  and  that  kind  of  possession,  where  the  person  hav- 
ing it  is  the  mortgagor  of  the  property,  does  not  meet  the  requirements  of 
the  statutes.  Of  course,  the  burden  of  proof  in  this  case  jested  upon  the  plain- 
tiff to  show  that  the  actual  possession  of  the  property  was  in  himself,  and 
not  in  the  mortgagor.  The  burden  of  proof  is  generally  upon  the  plaintiff  in 
replevin,  as  this  case  is;  and  it  is  also  upon  him  from  the  nature  of  the  case. 
Whenever  a  person  claims  under  a  chattel  mortgage,  the  burden  of  proof  is 
upon  him  to  show  such  an  actual  and  continued  change  of  possession  or 
other  facts  as  would  render  the  mortgage  valid.  McCarthy  v.  Grace,  23  Minn. 
182.  And  a  constructive  possession,  in  such  a  case,  would  not  answer  the 
purpose  of  an  actual  possession.  Crandall  v.  Braton,  18  Hun,  461.  We  think 
the  court  below  did  not  err  in  sustaining  the  demurrer  to  the  plaintiff's  evi- 
dence. 

But  it  is  claimed  by  the  plaintiff  that  the  court  below  erred  in  excluding 
certain  evidence.  Andrew.  Swiggett  was  introduced  by  the  plaintiff  as  a  wit- 
ness. The  plaintiff's  counsel  examined  him  with  reference  to  various  mat- 
ters: and,  so  far  as  it  is  necessary  to  quote,  the  record  shows  as  follows: 
** Question.  I  would  ask  whether  or  not  the  representatives  of  Barbee  Broth- 
ers, the  execution  creditors  in  this  case,  have  not  been  duly  cognizant  of  all 
these  steps  as  they  have  been  taken,  of  your  own  knowledge, — whether  you 
have  not  informed  them?  (Defendants  object,  as  irrelevant,  immaterial,  and 
incompetent.  Objection  sustained,  to  which  the  plaintiff  excepts.)  Q,  I  would 
cisk  whether  or  not  you  are  acquainted  with  £d.  McLean.  ArisiDer.  1  am. 
Q.  I  would  ask  whether  or  not  he  was  here,  and  talked  with  you  concerning 
the  rights  and  claims  of  the  Barbee  Brothers,  the  plaintiffs-  in  this  execution, 
after  t!ie  time  this  triple  agreement  had  been  made.  (Defendants  object,  as 
immaterial  aud  irrelevant.  Objection  sustained,  to  which  plaintiff  excepts. ) '' 
The  record  also  shows  as  follows:  ''(1)  [The  plaintiff*s  counsel]  offer  to 
prove  that  I,  as  attorney  for  Greorge  Swiggett,  notified  the  agent,  and  also  the 
attorney,  of  the  Barbee  Brothers,  that  Patteraon,  Bell  &  Company  and  W.  W. 
Johnston  &  Company  desired  to  retain  Swiggett — Andy — as  their  clerk  or 
agent,  and  wished  him  to  give  bond  for  the  performance  of  his  duties  as 
^uch  agent;  and  told  tht>m — that  is,  the  agents  of  Barbee  Brotliers — that,  if 
they  didn't  like  that  arrangement,  <now  is  the  time  to  kick,  if  at  all,'  and 
they  didn't,  and  made  no  objections  to  his  giving  bond,  and  acting  as  such 
agent.  (Defendants  object  to  the  evidence.  Objection  sustained,  and  excep- 
tion noted  by  plaintiff  to  the  ruling  of  the  court.)"  Who  the  supposed  "rep- 
resentatives of  Barbee  Brothers"  were  is  not  shown ;  but  probably  they  were 
the  defendants  in  this  action,  the  officer  and  his  assistant,  who  levied  upon 
and  took  the  possession  of  the  goods  in  controversy.  Also  who  £d.  McLean 
was,  or  why  the  defendants  in  this  action  should  be  bound  by  what  he  said, 
is  not  shown.    Also  who  the  agent  or  agents  and  the  attorney  of  Barbee  Broth- 
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ers  were  at  a  time  more  than  one  year  before  this  action  was  commenced,  and 
prior  to  the  time  when  Andrew  Swiggett  took  the  possession  of  the  goods  in 
controversy  as  the  agent  and  clerk  of  the  two  firms  of  Patterson,  Bell  &  Co. 
and  W.  W.  Johnston  &  Ck).,  and  at  a  time  when  the  supposed  cnattel  mort- 
gage was  unquestionably  valid,  is  not  shown.  And  what  right  any  of  the 
aforesaid  representatives  or  agents  or  the  attorney  of  Barbee  Bros,  had  to  bind 
Barbee  Bros,  by  anything  which  any  one  of  them  may  have  said  or  done  is 
not  shown.  Neither  is  the  nature  or  character  of  the  supposed  duties  or  pow- 
ers of  any  one  of  these  representatives,  agents,  or  attorney  disclosed  or  made 
known.  From  anything  appearing  in  the  case,  the  supposed  representatives 
or  agents  or  attorney  of  Barbee  Bros,  may  have  had  no  power  to  represent 
Barbee  Bros.,  or  to  bind  them  with  reference  to  anything  connected  with  the 
subject-matter  of  this  action.  And  upon  all  these  matters,  as  we  have  be- 
fore stated,  the  plaintiff  had  the  burden  of  proof.  But  why  should  the  plain- 
tiff offer  evidence  of  any  notice  to  the  representatives,  agents,  or  attorney  of 
Barbee  Bros.,  or  of  anything  which  the  Barbee  Bros,  may  have  done,  or  re- 
frained from  doing,  which  might  tend  to  show  a  notice  or  a  waiver  of  notice 
prior  to  February  11-,  1886?  It  is  admitted  that  the  chattel  mortgage  was 
valid  up  to  and  including  that  time;  and  Barbee  Bros,  are  conclusively  pre- 
sumed to  have  known  tliut  fact,  for  the  mortgage  was  filed  with  the  register 
of  deeds  just  one  year  before  tliat  time,  which  made  it  valid  up  to  that  time. 
Of  course,  up  to  that  time  Barbee  Bros,  could  not  take  any  action  against  the 
chattel  mortgage,  nor  "kick"  against  its  validity,  with  any  hope  of  success. 
And  to  prove  any  notice  to  Barbee  Bros.,  or  to  any  one  of  their  representa- 
tives, agents,  or  attorney,  prior  to  that  time,  would  be  folly  in  the  extreme. 
The  only  notice  to  Barbee  Bros.,  or  to  any  representative  or  agent  or  attorney 
of  theirs,  which  could  be  of  any  vidue  whatever,  would  be  the  affidavit  pro- 
vided for  by  section  11  of  the  act  relating  to  mortgages,  or  some  proper  notice 
given  to  them,  or  their  duly-authorized  agents,  subsequent  to  February  11, 
1886;  and  such  a  notice  as  would  in  effect  show  tliem  clearly  that  the  chattel 
mortgage  had  not  yet  been  paid,  satisfied,  or  discharged.  Xow,  is  there  any 
claim  that  any  such  notice  as  this  was  ever  given  to  Barbee  Bros,,  or  to  any 
representative,  agent,  or  attorney  of  theirs  who  had  any  authority  from  Bar- 
bee Bros,  to  receive  any  such  notice?  Certainly  not,  unless  it  was  the  sup- 
posed notice  to  the  aforesaid  "representatives  of  Barbee  Brothers."  Now,  as 
before  stated,  we  suppose  that  "the  representatives  of  Barbee  Brothers"  who 
are  claimed  to  have  had  notice  of  the  plaintiff's  rights  were  the  oflScer  and  his 
assistant  who  levied  upon  and  took  the  possession  of  the  goods  in  controversy ; 
and,  if  so,  then,  according  to  the  case  of  McCarthy  v.  Grace^  23  Minn.  183, 
the  notice  was  not  sufficient;  for,  according  to  that  ease,  notice  to  the  officer 
is  not  notice  to  the  levying  creditor.  See,  also,  Stotoe  v.  Meserm^  13  N.  H. 
46.  But  is  not  the  mortgage  void,  even  if  all  the  parties,  including  the  de- 
fendants and  the  Barbee  Bros.,  and  all  their  representatives,  agents,  and  at- 
torneys, had  notice  of  the  existence  of  the  mortgage,  and  of  all  the  rights 
which  the  plaintiff  claims  to  have  had  under  it?  Sections  9  and  11  of  the  act 
relating  to  mortgages  provide,  among  other  things,  as  follows: 

"Sec.  9.  Every  mortgage,  or  conveyance  intended  to  operate  as  a  mortgage, 
of  personal  property,  which  shall  not  be  accompanied  by  an  Immediate  deliv- 
ery, and  be  followed  by  an  actual  and  continued  change  of  possession  of  the 
things  mortgaged,  shall  be  absolutely  void  as  against  the  creditors  of  the 
mortgagor,  and  as  against  subsequent  purchasers  and  mortgagees  in  good  faith, 
unless  the  mortgage,  or  a  true  copy  thereof,  shall  be  forthwith  deposited  in 
the  office  of  the  register  of  deeds. " 

"Sec.  11.  Every  mortgage  so  filed  shall  be  void  as  against  the  creditors  of 
the  person  making  the  same,  or  against  subsequent  purchasers  or  mortgagees 
in  good  faith,  after  the  expiration  of  one  year  after  the  filing  thereof,  unless 
*a  renewal  affidavit  is  filed.' " 
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Of  course,  a  subsequent  purchaser  or  mortgagee  cannot,  '4n  good  faith," 
be  such,  so  as  to  defeat  or  avoid  a  prior  chattel  mortgage,  unless  he  becomes 
such  without  notice  of  the  existence  of  such  mortgage;  and  hence  a  subse- 
quent purchaser  or  mortgagee  is  bound  by  any  knowledge  which  he  may  have 
concerning  a  prior  chattel  mortgage.  Afnent  v.  Gh-eer,  37  Kan.  648,  16  Pac. 
Kep.  102.  Whether  this  would  also  be  true  with  respect  to  creditors  who 
might  become  such,  with  knowledge  of  the  existence  of  a  prior  chattel  mort- 
gage, it  is  unnecessary  now  to  decide;  yet  the  great  weight  of  authority,  un- 
der statutes  similar  to  ours,  would  seem  to  be  the  other  way.  And  certainly, 
in  all  cases  where  the  mortgagor  is  in  the  possession  of  the  mortgaged  prop- 
erty, and  where  the  mortgagee  has  failed  to  file  his  mortgage,  or  a  renewal 
affidavit,  with  the  register  of  deeds,  and  where  creditors  have  become  such 
without  any  knowledge  of  the  existence  of  a  prior  valid  chattel  mortgage.  The 
authorities'are  almost,  if  not  entirely,  unanimous  in  declaring,  under  statutes 
similar  to  ours,  that  the  mortgage  is  wholly  and  entirely  void;  and  this,  al- 
though before  such  creditors  have  attempted  to  enforce  their  claims,  or  before 
they  have  attempted  by  execution  or  attachment  levy  to  obtain  any  specific 
lien  upon  the  mortgaged  property,  such  creditors  have  received  fuU  and  com- 
plete knowledge  of  the  mortgage,  and  of  the  mortgagor's  claims,  and  that  the 
mortgage  has  not  yet  been  satisfied  or  discharged.  Trust  Co.  v.  Hendrichson, 
25  Barb.  484;  Stevens  v.  Railroad  Co.,  31  Barb.  590;  Williamson  v.  RaiU 
road  Co,,  29  N.  J.  Eq.  312,  336;  Sayre  v.  Hemes,  32  N.  J.  Eq.  652,  656;  Denny 
v.  Lincoln,  13  Mete.  200;  Travis  v.  Bishop,  Id.  304;  Bingham  v.  Jordan^  1 
Allen,  373;  Bryson  v.  Fmix,  18  Mo.  13;  Bevam  v.  Boltan,  31  Mo.  437:  Sel- 
king  v.  Hehel,  1  Mo.  App.  340;  Rich  v.  Roberts,  48  Me.  548;  Sheldon  v.  Con- 
ner, Id.  584;  Lockwood  v.  Slevin,  26  Ind.  124;  Gassner  v.  Patterson,  23  Gal. 
299;  Frank  v.  Miner,  50  111.  444;  Sage  v.  Brooming,  51  III.  217;  Lemen  v. 
Robinson,  59  111.  115;  McDowell  v.  Stewart,  83  111.  538;  Jones,  Chat.  Mortg. 
§§  314r-318,  and  cases  there  cited.  The  foregoing  authorities  merely  proclaim 
the  doctrine  that  the  statutes  with  reference  to  the  subject  now  under  con- 
sideration mean  what  they  say.  Our  statute  says  that  the  mortgage  "shall 
be  absolutely  void  as  against  the  creditors  of  the  mortgagor,"  or  "shall  be 
void  as  against  the  creditors  of  the  person  making  the  same, "  unless  the  stat- 
ute is  complied  .with;  and  we  think  this  statute  means  what  It  says.  We 
think  the  mortgage  in  this  case  was  void  after  February  11,  1886,  withoilt 
reference  to  any  knowledge  of  or  notice  to  the  Barbee  Bros.,  or  their  repre- 
sentatives, agents,  or  attorneys;  and  hence  for  this  reason,  as  well  as  for  oth- 
ers, the  court  below  did  not  err  in  excluding  the  aforesaid  evidence. 

The  plaintiff  also  claims  that  the  court  below  erred  in  rendering  judgment 
for  $1,604.58,  the  value  of  the  property — First,  because  there  was  no  evi- 
dence of  the  value  of  the  property;  second,  because  the  judgment  of  Barbee 
Bros.,  with  interest  and  costs,  would  not  amount  to  that  sum.  Now,  the 
plaintiff  admitted  and  alleged  in  his  petition  that  the  property  was  worth 
$2,797,  and  swore  in  his  replevin  affidavit  that  the  property  was  worth  that 
amount;  hence  it  is  immaterial  whether  there  was  any  evidence  of  the  value 
of  the  property  or  not,  for  the  court  below  did  not  render  judgment  for  as 
much  as  the  plaintiff  admitted  the  property  to  be  worth.  The  other  point  is 
also  immaterial  and  unimportant,  under  the  facts  of  this  case;  and  besides, 
we  are  inclined  to  think  that  the  judgment  of  the  court  below  was  correct. 
Hall  V.  Jenness,  6  Kan.  356,  365,  366.  This  case  was  tried  by  the  defend- 
ants upon  the  theory  that  the  chattel  mortgage  was  wholly  and  absolutely  void 
as  to  them ;  and  such  was  the  case.  And  under  that  theory  it  is  proper  for 
them  to  account  to  Andrew  Swiggett,  from  whom  they  took  the  goods,  for 
any  surplus  remaining  after  paying  Barbee  Bros.'  judgment.  If  such  sur- 
plus, however,  really  belongs  to  George  Swiggett,  Andrew's  father,  Andrew 
can  pay  it  to  Greorge,  or  permit  the  sheriff,  Dodson,  the  principal  defendant 
in  this  case,  to  do  so.    It  will  be  the  duty  of  the  sheriff  to  pay  it  to  whomso- 
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ever  it  may  belong.  If  the  evidence  clearly  showed  that  the  judgment  of  the 
court  below  was  erroneous  in  this  respect,  we  could  order  a  modification  of 
the  judgment  without  ordering  a  now  trial.  But  the  evidence  does  not  clearly 
«o  show.    The  judgment  of  the  court  below  will  be  affirmed. 

HORTON,  C.  J.,  concurring. 

Johnston,  J.  In  ray  view,  there  was  testimony  tending  to  establish  that 
there  was  an  immediate  delivery  of  the  mortgaged  property,  which  was  fol- 
lowed by  an  actual  and  continued  change  of  possession;  and  therefore  the 
case  should  not  have  been  taken  from  the  jury.  I  also  think  the  court  erred 
in  excluding  testimony  offered  by  plaintiff. 


(39  Kan.  21) 

&5UNDERLAND  V.  BeLL. 

(Supreme  Cowrt  of  Kansas,    March  10, 1888.) 

Negotiable  Instruments— Failure  of  Consideration— Purchaser  of  Bad  Titlb. 
The  purchaser  of  town-lots,  receiving  a  warranty  deed  therefor  from  one  having 
no  title,  and  taking  possession  of  said  lots,  and  retaining  possession,  and  not  ousted 
by  any  superior  title,  reoeives  some  consideration  for  a  note  and  mortgage  given  on 
said  lots  to  the  grantor  to  secure  a  deferred  payment,  and  there  is  not  a  total  fail- 
ure of  consideration  for  said  note. 

{Syllabus  lyy  Simpsiya^  C.) 

Commissioners'  decision.  Error  to  district  court.  Greenwood  county; 
Charles  B.  Graves,  Judge. 

R.  P,  Kelley,  for  plaintiff  in  error.  Peyton^  Sanders  cfe  Peyton^  for  de- 
fendant in  error. 

Simpson,  C.  Action  on  note,  and  to  f orclose  a  mortgage.  The  defense  was 
want  of  consideration.  The  material  facts  are  that,  at  the  time  when  the  legal 
title  to  certain  lots  in  Bell's  addition  to  the  city  of  Severy  was  shown  by  the 
record  to  be  in  the  defendant  in  error,  Harriett  Sunderland,  the  plaintiff  in 
error,  bought  the  lots  from  Mrs.  Bell,  talking  a  warranty  deed  for  the  same, 
paying  $50  cash,  and  executing  her  note,  secured  by  a  mortgage  on  the  lots, 
for  the  balance.  At  the  time  of  the  purchase,  an  action  was  pending  in  the 
district  court  of  Greenwood  county,  wherein  one  Price  was  daimtng  that  he 
was  entitled  to  a  one-third  interest  in  the  whole  addition,  and,  by  an  agree- 
ment with  the  Bells,  that  he  was  the  owner  of  these  particular  lots.  He  had 
fenced  them,  and  planted  shade  trees,  and  exercised  some  other  acts  of  owner- 
ship. Before  Mrs.  Sunderland  had  bought  the  lots  of  Mrs.  Bell,  she  had 
leased  them  from  Price.  There  is  a  special  finding  that  the  plaintiff  in  error 
had  actual  notice,  not  only  of  the  pendency  of  the  Price  suit,  but  that  she 
knew,  in  a  general  way,  the  particular  claim  that  Price  had  made  to  an  inter- 
est in  the  addition,  and  that  she  bought  with  such  notice  and  knowledge. 
There  is  also  some  evidence  tending  to  show  that,  at  the  time  of  the  purchase, 
Mrs.  Sunderland  said  that  she  knew  all  about  the  claim  of  Price,  that  it  did 
not  amount  to  anything,  and  that  she  was  satisfied  with  a  warranty  deed 
from  Mrs.  Bell.  There  is  also  a  special  finding  that  Mrs.  Sunderland,  ever 
since  the  purchase,  has  been  in  the  continuous  possession  of  the  lots,  and  that 
she  is  now  in  possession.  The  action*  in  the  district  court  of  Greenwood 
county  was,  subsequent  to  the  purchase,  decided  in  favor  of  Price,  and  he  wa3 
adjudged  to  be  the  owner  of  the  lots.  The  only  defense  pleaded  to  the  note 
and  mortgage  was  want  of  consideration.  Damages  for  the  breach  of  the 
covenants  of  seizin  in  the  deed  of  Mrs.  Bell  were  not  claimed  in  the  action. 
On  this  state  of  the  pleadings,  and  in  view  of  the  facts  proved  on  the  trial, 
the  court  rendered  a  personal  judgment  against  Mrs.  Sunderland  for  the 
amount  of  the  note,  with  interest,  but  did  not  render  a  decree  for  foreclosure. 
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A  motion  for  a  new  trial  was  filed,  which  we  suppose,  from  the  general 
statement  of  it,  was  based  upon  all  the  statutory  grounds,  and  it  was  over- 
ruled. The  motion  is  not  given  in  the  record,  and  we  are  left  to  search  the 
whole  of  it,  to  see  whether  or  not  there  is  discernible  error  in  overruling  an 
indiscernible  motion;  but  there  is  no  error  that  is  so  prejudical  as  to  justify 
reversal.  In  the  strict  legal  view,  the  judgment  is  right,  and  must  be  affirmed. 
Under  the  circumstances  of  this  particular  case,  there  was  some  considera- 
tion for  the  note  and  mortgage.  Of  course,  there  was  a  failure  of  title;  but 
there  has  been  no  eviction,  and  continued  possession  is  some  consideration. 
This  is  not  a  case  in  which  there  is  a  total  failure  of  consideration.  It  is  said 
in  the  brief  of  counsel  for  plaintiff  in  error  that  she  can  recover  for  the  breach 
of  the  covenants;  but  the  trouble  is  that  she  has  not  asked  any  affirmative 
relief  in  the  answer.    It  is  recommended  that  the  judgment  be  affirmed. 

Fek  Cusiam.    It  is  so  ordered;  all  the  justices  concurring. 
(89  Kan.  23) 

TopEKA  Manuf'g  Co.  v.  Hale. 
(Supreme  Court  of  Kansas,    March  10, 1888.) 
1.  C0RP0RATI0178— Subscription  tor  Stock— Inconsistent  Parol  Agreement. 

A  parol  agreement,  made  at  the  time  of  subscribing  for  stock,  and  inconsistent 
with  the  written  terms  of  a  subscription,  is  immaterial,  incompetent,  and  void. 

9.  8aM»— AOREEMBNT  TO  PaT  ASSESSMENTS. 

An  agreement  to  pay  assessments  on  the  stock  contained  in  the  book  of  subscrip- 
tion, and  sifipied  by  the  party  sought  to  be  charged,  wiU  bind  him,  notwithstanding 
some  verbal  understanding  or  agreement  that  some  other  member  of  the  corpora- 
tion will  release  such  party  from  such  stock  and  liabUity. 
8.  Same— Cancellation  of  Stock. 

Where  it  is  claimed  by  a  stockholder  that  the  stock  held  by  him  had  been  canceled, 
but  no  resolution  or  minute  is  adopted  by  the  board  of  airectors,  and  no  record 
thereof  is  made ;  and  where  it  is  further  shown  that  the  stockholder  continued  to 
act  as  an  officer  of  said  company  after  such  claim  of  canceUation :  helcL,  the  question 
of  a  cancellation  under  such  oiroumstanoes  is  a  fact  to  be  f oimd  by  the  court,  and  a 
finding  on  such  question  Is  conclusive.^ 
4»  Same— Transfer— Validity. 

To  make  a  valid  transfer  of  stock  in  a  corporation,  the  transfer  must  be  made  on 
the  books  of  the  corporation. 

{SyllaJtms  l)y  Clogstonj  C) 

Commissioners'  decision.  Error  to  district  court,  Shawnee  county;  Joiin 
Guthrie,  Judge. 

This  was  an  action  brought  by  George  D.  Hale»  assignee  of  the  Capital 
Iron  Works,  against  the  Topeka  Manufacturing  Company,  to  recover  the  sum 
of  86,464.58,  alleged  to  be  due  the  plaintiff,  and  upon  which  claim  judgment 
was  rendered  against  the  defendant  on  the  8th  day  of  September,  1885,  in  the 
district  court  of  Shawnee  county  for  the  full  amount  thereof;  and  afterwards, 
on  the  12th  day  of  September,  an  execution  was  issued  in  due  form  on  said 
judgment,  on  which  the  sheriff  afterwards  made  return  that  no  property  could 
be  found  whereon  to  levy  said  execution.  Afterwards  a  motion  was  tiled  for 
an  execution  to  issue  against  K.  M.  Mills,  as  a  stockholder  of  said  corpora- 
tion, under  the  provisions  of  section  32,  art.  4,  c.  23,  Comp.  Laws  1885,  which 
motion  was  heard  on  the  11th  day  of  January,  1886,  and  was  by  the  court 
sustained.  The  court  made  special  findings  of  fact  and  conclusions  of  law, 
which  are  as  follows:  '*(1)  For  the  plaintiff  generally,  and  against  li.  M. 
Mills.  (2)  That  said  plaintiff  did,  on  the  8th  day  of  September,  1885,  recover 
in  this  court  a  judgment  against  said  defendant,  the  Topeka  Manufacturing 
Ck>mpany,  a  corporation  organized  and  existing  und3r  the  laws  of  the  state  of 
Kansas,  for  the  sum  of  1^,800,  and  the  sum  of  $8.50  as  costs,  and  which  said 

'  See  note  at  end  of  case. 
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judgment  is  wholly  unpaid;  that  on  the  8th  day  of  September,  1885,  an  exe- 
cution was  issued  against  the  property  and  effects  of  said  defendant  directed 
to  the  sheriff  of  the  county  of  Shawnee,  in  the  state  of  Kansas,  upon  said 
judgment,  and  that  said  execution  was  on  the  8th  day  of  September,  1885,  re- 
turned by  said  sheriff  wholly  unsatisfied,  and  stating  and  certifying  that  there 
could  not  be  found  any  property,  real  or  personal,  whereon  to  levy  said  exe- 
cution. (3)  That  said  K.  M.  Mills  is  and  has  ever  been  since  the  1st  day  of 
July,  188d,  a  stockholder  of  the  said  defendant,  the  Topeka  Manufacturing 
Company,  and  owned,  and  now  owns,  ten  shares  of  its  capital  stock,  of  the 
par  value  of  one  hundred  dollars  per  share,  and  aggregating  the  sura  of  one 
thousand  dollars,  upon  which  he  has  paid  the  sum  of  one  hundred  and  fifty 
dollars,  leaving  unpaid  thereon  the  amount  of  eight  hundred  and  fifty  dollars. 
(4)  That  the  said  defendant,  the  Topeka  Manufacturing  Company,  is  a  cor- 
poration organized  and  existing  under  the  laws  of  the  state  of  Kansas,  and  is 
neither  a  railway,  religious,  nor  a  charitable  corporation.  (5)  That  the  said  de- 
fendant, the  Topeka  Manufacturing  Company,  at  the  time  said  judgment  was 
rendered  was,  and  ever  since  lias  been,  insolvent."  Upon  said  findings  an 
execution  was  ordered  issued  against  said  R.  M.  Mills  for  the  sum  of  $1^850, 
the  balance  due  on  the  stock,  and  for  the  face  value  of  said  stock;  and  to  re- 
verse said  findings  of  fact  and  conclusions  of  law,  said  B.  M.  Mills  brings  the 
case  here. 

/.  S.  Ensmingett  for  plaintiff  in  error.  John  T.  Morton,  for  defendant  in 
error. 

Clogston,  C,  {after  stating  the  facts  as  above,)  The  correctness  of  the 
judgment  of  the  court  below  depends  upon  the  question  whether  or  not  Mills 
was  a  stockholder  of  the  Topeka  Manufacturing  Company  at  the  time  of  the 
contracting  of  the  debts  and  the  rendition  of  this  judgment.  If  he  was,  then 
this  judgment  is  correct.  It  is  claimed  by  the  plaintiff  in  error,  and  the  evi- 
dence on  bis  part  tends  to  establish  that  fact,  that  some  time  after  the  organ- 
ization of  the  Topeka  Manufacturing  Company,  trouble  arose  between  some 
of  its  officers  and  its  president,  and  that  plaintiff  was  induced  to  become  a 
stockholder  in  the  company  for  the  purpose  of  being  elected  president  of  the 
company,  and  that  for  such  purpose  he  subscribed  for  10  shares,  of  the  value 
each  of  $100,  of  the  capital  stock,  which  subscription  upon  its  face  shows  such 
subscription  to  have  been  unconditional;  and  after  such  subscription  he  was 
duly  elected  president  of  said  corporation,  and  continued  to  act  as  such  presi- 
dent until  the  29th  day  of  December,  1883.  He  alleges  and  claims  that  at  the 
time  of  making  said  subscription  there  was  a  verbal  understanding  between 
himself  and  some  members  of  the  company  that  he  should  be  relieved  of  his 
stock  after  the  difficulties  were  settled  in  the  company,  and  that  he  paid  on 
said  stock  and  subscription  but  $150,  being  the  first  installment  due  thereon; 
that  he  was  notified  to  |>ay  the  remainder  of  said  stock,  which  lie  refused  to 
do,  and  afterwards  his  stock  was  canceled.  He  also  claims  that  he  after- 
wards turned  over  his  receipt  for  the  money  so  paid  to  Mr.  Bean,  a  stockholder 
in  said  company,  and  that  Bean  paid  liim  $150  for  his  interest.  The  testi- 
mony of  the  secretary  of  the  company  shows  substantially  that  no  written  no- 
tice was  ever  served  upon  the  plaintiff  in  error  notifying  him  to  pay  in  the  re- 
mainder of  his  assessments,  or  that  his  stock  had  been  canceled,  but  does  show 
that  at  some  meeting  of  the  directors  of  the  company  Mills  was  present,  and 
by  some  mutual  understanding  it  was  agreed  that  Mills  might  turn  over  his 
interest  to  Bean,  and  that  his  stock  might  then  be  canceled;  but  no  record 
was  made  of  this  understanding,  and  in  fact  no  resolution  or  motion  was  made 
to  that  effect.  It  was  also  shown  that  the  corporation  was  at  that  time,  and 
ever  since  has  been,  insolvent.  Plaintiff's  >2r«^  claim  is  that  his  subscription 
to  said  capital  stock  was  conditional;  and,  second,  if  not  conditional,  then  it 
was  canceled  by  his  failure  to  pay  the  amount  due  on  said  subscription;  and, 
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third f  if  not  so  canceled,  then  by  the  consent  of  the  directors  his  stock  was 
transferred  to  Bean,  and  he  was  released  from  liability.  It  further  appears 
that  the  indebtedness  upon  which  this  judgment  was  obtained  and  execution 
issued  was  contracted  after  said  claim  of  transfer  of  said  stock  from  Mills  to 
Bean. 

We  are  of  the  opinion  tiiat  the  claim  of  the  plaintiff  is  not  well  taken.  The 
stock  books  of  the  company,  which  were  offered  in  evidence,  showed  clearly 
that  the  subscription  was  made  unconditionally.  He  subscribed  for  10  shares 
of  the  stock,  and  agreed  to  pay  the  amount  due  on  said  subscription  to  the 
company.  No  qualification  is  attached  to  it,  and  no  mere  understanding,  in 
fact  no  action  of  the  board  of  directors,  could  cancel  this  subscription,  or  change 
its  effect,  or  release  the  plaintiff  from  liability,  except  for  non-payment.  The 
power  to  release  from  liability  as  a  stockholder  can  only  be  exercised  by  the 
stockholders,  or  by  the  directors  of  a  company  by  the  authority  of  the  stock- 
holdei-s;  and  nothing  of  that  kind  was  shown  in  this  case.  The  evidence 
shows  tliat  there  was  no  cancellation.  No  record  of  any  such  transaction 
was  shown  to  exist;  and  while  it  is  claimed  on  the  one  hand  that  there  was 
a  mutual  agreement  that  the  stock  should  be  canceled,  yet,  after  that,  we  find 
plaintiff  attempting  to  transfer  whatever  interest  he  may  have  had  to  Bean, 
and  claims  himself  that  Bean  paid  him  $150,  the  amount  paid  on  said  stock  by 
him.  This,  then,  shows  that  plaintiff  did  not  understand  that  this  stock  was 
canceled  by  reason  of  non-payment.  If  it  was  canceled  for  non-payment,  the 
amount  pai(lin  on  the  stock  would  have  become  the  property  of  the  company, 
and  neither  Mills  nor  the  directors  of  the  company  could  have  transferred  or 
given  credit  of  tliat  sum  to  any  one  else,  and  any  contract  or  arrangement  of 
that  kind  by  which  it  was  to  be  transferred  to  Bean,  after  it  was  canceled, 
would  be  ultra  vires. 

Then,  was  there  a  transfer?  The  statute  provides  how  stock  may  be  trans- 
ferred, and  that  it  can  only  be  done  upon  the  books  of  the  company.  Now, 
there  is  no  pretense  in  this  case  that  a  transfer  on  the  books  of  the  company 
had  ever  been  made.  The  stock  in  fact  was  never  issued,  and  no  transfer  or 
the  right  to  receive  the  stock  is  shown  by  the  record  to  have  been  transferred 
to  anybody.  What  arrangement  Mills  may  have  had  with  Bean  was  a  mat- 
ter between  themselves.  Mills  could  have  directed  that  the  stock  be  issued  to 
Bean,  if  ha  wished  to,  but  that  would  not  have  released  him.  Bean  may  have 
agreed  to  release  Mills  by  the  payment  of  this  $150.  That  was  a  contract  be- 
tween themselves.  Bean  may  be  liable  on  that  contract  to  Mills:  but  if  he  is, 
that  would  not  protect  Mills  in  this  action.  We  are  therefore  of  the  opinion 
that  the  findings  of  fact  by  the  court  are  sustained  by  the  evidence.  It  was 
a  question  of  fact  to  be  found  by  the  court,  and  his  findings  of  fact  upon  the 
evidence  are  conclusive.  We  therefore  recommend  that  the  judgment  of  the 
court  below  be  affirmed. 

Per  Guhiam.    It  is  so  ordered;  all  the  justices  concurring. 

NOTE. 

Corporations— Unpaid  Stock.  The  acceptance  of  a  certificate  of  stock  not  fully  and 
actually  paid  up,  ipso  facto  obligates  the  holder  to  make  up  its  par  value,  if  the  duty  of 
the  corporation  to  its  creditors  requires  it,  McEam  v.  Glenn,  (Md.)  8  AtL  Rep.  130; 
Glenn  v.  Scott,  28  Fed.  Rep.  801;  Hohnes  v.  Sherwood,  16  Fed.  Rep.  725;  FUnn  v.  Bag- 
ley,  7  Fed.  Rep.  785;  Jackson  v.  Traer.  (Iowa,)  20  N.  W.  Rep.  764;  l^ee  v.  Market  Co., 
(Or.)  11  Pac.  Kep.  270;  although  he  originaUy  agreed  to  toke  the  stock  as  fully  paid  up, 
Flinn  v.  Bagley,  stipru;  Jackson  v.  Traer,  supra. 

No  subsequent  release  of  the  original  contract  or  subscription,  by  the  corporation, 
will  avail  against  the  daims  of  creditors.  Flinn  v.  Bagley,  7  Fed.  Rep.  785.  An  as- 
signment to  a  corporation,  by  a  subscriber  to  the  capital  stock,  of  part  of  his  shares,  in 
payment  of  an  assessment,  and  an  acceptance  of  such  transfer  bv  the  board  of  directors, 
are  ultra  vVres^  and  void  as  against  a  trustee  of  the  company  under  a  deed  of  assignment 
for  uhe  benefit  of  corporate  creditors.  Glenn  V.  Scott,  28  Fed.  Rep.  804.  Any  secret  ar- 
rangement between  the  corporation  and  its  stockholders,  by  which  the  responsibility 
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of  the  latter  Is  made  less  than  it  appears  to  be,  is  void  as  against  oreditora.  Thompson 
V.  Bank^  (Nev.)  7  Pac.  Rep.  68. 

It  is  immaterial  whether  stock  was  to  be  paid  for  in  money  or  by  conveyance  of 
property,  as  the  subscriber  i»»  in  any  event,  liable  to  the  creditors  of  the  corporation, 
under  Code  Iowa,  %  1082,  to  the  extent  of  his  subscription.  Chisholm  v.  Fomy,  (Iowa,) 
31  N.  W.  Rep.  664;  Singer  v.  Given,  (Iowa,)  15  N.  W.  Rep.  858.  Stockholders  who  pay 
for  their  stock  by  the  transfer  of  a  worthless  patent  remain  liable  to  creditors.  Chis- 
holm V.  Fomy,  supra.  Under  the  laws  of  Wisconsin,  prohibiting  the  issue  of  stock  un- 
less fully  paid,  either  in  money,  or  in  labor  or  property  estimated  at  its  true  money 
value,  a  contract  pursuant  to  which  a  party  was  to  pay  for  stock  at  50  cents  on  the 
dollai*.  and  be  appointed  general  manager  of  the  company,  at  a  salary  of  13,000  a  year, 
is  void.  Clarke  v.  Lumber  Co. ,  18  N.  W.  Rep.  492.  Where  of  the  whole  $500,000  of  capi- 
tal the  stockholders  paid  in  $1,000  in  cash,  and  $10,000  in  land,  Aiyrlma  facie  case  is 
made,  leaving  the  stockholders  liable  for  judgments  upon  indebteoness  contracted  dur- 
ing their  respective  holdings,  if  the  proceedings  were  commenced  and  the  judgment 
obtained  within  the  time  limited  by  the  statute.    Grindle  v.  Stone,  (Me. )  8  AtL  Rep.  183. 

It  has  been  held  that  a  corporation  free  from  indebtedness  has  the  power  to  issue  fully 

Said  up  stock  to  its  stockholders  in  consideration  of  partly  paid  stock,  and  the  surren- 
er  of  accumulated  profits,  and  that  neither  the  corporation  nor  its  subsequent  creditors 
with  notice  can  disturb  such  arrangement.  In  re  Insurance  Co.,  14  Fed.  Rep.  28;  Coit 
V.  Amalgamating  Co.,  Id.  13;  Manufacturing  Co.  v.  McAlpin,  5  Fed.  Rep.  78y.  But  as 
to  debts  existing  at  the  time  of  that  arrangement,  it  would  be  void;  and  would  not  bar 
an  action  at  law  by  the  corporation  against  the  stockholders  to  recover  the  unpaid  SO 
per  cent,  of  their  subscriptions.  Manufacturing  Co.  v.  McAlpin,  6  Fed.  Rep.  787 ;  In  re 
insurance  Co. ,  14  Fed.  Rep.  28.  Where  a  corporation  was  embarrassed,  and,  for  the  pur- 
pose of  raising  funds,  agreed  to  sell  additional  stock  at  what  was  then  the  market  value 
of  the  original  stock,  held,  that  the  assignee  in  bankruptcy  could  compel  the  payment 
of  the  difference  between  such  market  value  and  the  par  value.  Flinn  v.  Bagley,  7  Fed. 
Rep.  785.  The  Burlington,  Cedar  Rapids  &  Minnesota  Railway  Company,  being  in- 
debted to  a  construction  company  on  a  contract  under  which  it  had  cohstructed  the 
road,  as  a  compromise  of  the  claim  transferred  to  the  construction  company  certain 
shares  of  stock,  at  20  per  cent,  of  its  face  value,  in  full  settlement  of  the  claim,  and  the 
shares  were  distributed  among  the  members  of  the  construction  company.  Held,  that 
the  members  of  the  construction  company  could  be  held  liable  as  stockholders  of  the 
railroad  company  for  the  unpaid  balance  of  the  stock  so  received.  Jackson  v.  Traer, 
(Iowa,)  20  N.  W.  Rep.  764.    Overruling  Bank  v.  Traer,  16  N.  W.  Rep.  120. 

Although  the  California  constitution  provides  that  no  corporation  shall  issue  stock, 
except  for  money  paid,  labor  done,  or  property  actually  received,  and  all  fictitious  in- 
orease  of  stock  shall  be  void,  an  increase  of  tne  capital  stock  of  a  company,  and  sale 
of  such  stock  at  the  actual  market  value,  for  the  purpose  of  enlarging  the  works  and 
capacity,  and  supplying  an  increased  quantity  of  water,  is  legitimate,  authorized,  and 
not  a  "fictitious"  issue.    Stein  v.  Howard,  (Cal.)  4  Pac.  Rep.  662. 

In  Calif omiOy  a  corporation  formed  for  the  business  of  mining,  smelting,  reducing, 
refining,  and  working  ores  and  minerals,  etc.,  may  sell  at  less  than  par  value,  shares 
of  capital  stock  purporting  to  be  fully  paid,  and,  if  there  be  no  fraud,  the»creditors  of 
the  corporation  have  no  recourse,  against  the  purchasers  or  holders  of  such  stock,  for 
the  difference  betwen  the  par  value  and  the  price  at  which  they  were  sold.  In  re 
Mining  Co.,  14  Fed.  Rep.  847,  5  Fed.  Rep.  403. 

So,  also,  in  Minnesota,    Ross  v.  Mining  Co.,  29  N.  W.  Rep.  591. 

A  creditor  who  has  obtained  a  judgment  againat  a  corporation,  and  is  unable  to  real- 
ize thereon  upon  execution,  may  file  a  bill  in  equity  against  stockholders  to  subject  the 
unpaid  balance  due  on  their  subscriptions  to  the  stock  of  the  corporation.    Patterson 


7  Pac.  Rep.  314;  Thompson  v.  Bank,  (Nev.)  Id.  6{i.  It  has  been  held  that  no  one  cred- 
itor can  sue  for  himself  alono,  but,  when  a  stockholder  is  sued,  it  must  be  in  a  way  to 
put  what  he  pays  directly  or  indirectly  into  the  trcasui-y  of  the  corporation,  for  distribu- 
tion according  to  law,  Patterson  v.  Lynde,  1  Sup.  Ct.  Rep.  432 :  and  inasmuch  as  only  so 
much  of  the  unpaid  capital  as  is  necessary  for  the  payment  of  the  debts  oan  be  called  in, 
and  that  can  be  done  only  when  all  the  other  assets  are  exhausted,  an  account  should 
be  taken  of  the  amount  of  debts,  assets,  and  unpaid  capital,  and  a  decree  be  made  for 
an  assessment  of  the  amount  due  by  each  stockholder.  Bellas  Appeal,  (Pa. )  8  AtL  Rep.  177. 
But  it  is  not  a  fatal  defect  that  not  all  creditors  are  joined  as  plaintiffs,  nor  all  stock- 
holders as  defendants.  Cornell's  Appeal,  swpra.  The  creditor  may  sue  for  himself 
and  such  others  as  may  join.  Holmes  v.  Sherwood,  s\ipra;  Brundage  v.  Mining  Co.. 
supror.  Where  there  are  stockholders  beyond  the  jurisdiction,  the  stockholders  sued 
must  look  to  them  for  contribation.  Holmes  v.  Sherwood,  supra.  And  it  is  said  that, 
as  the  obligation  of  a  subscriber  to  stock  of  a  corporation  is  several,  and  not  joint^  he 
may  be  sued  by  a  creditor  of  the  corporation  for  me  amount  of  his  unpaid  subscription, 
and,  if  he  holds  himself  aggrieved  thereby,  he  must  seek  his  remedy  as  against  the  other 
stockholders  in  default  Bke  himself.  Brundage  v.  Mining  Co.,  supra;  Thompson  v. 
Bank,  supra,    A  party  who  is  at  once  a  creditor  and  a  subscriber  to  the  stock  oi  a  cor- 
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poratlon,  must,  upon  failure  of  the  company,  pay  up  the  amount  of  his  unpaid  subscript 
tion.  He  can  then  participate  in  the  fund  ratably  with  the  other  creditors,  Thompson 
y.  Bank,  (Ney.)  7  Pac.  Rep.  68;  and  where  it  is  his  judgment  which  is  sought  to  be  en- 
forced, he  must  contribute  pari  passu  with  the  defendant  stockholders  towards  the 
liquidation  of  the  demand  against  the  corporation.  Bissit  y.  Naylgation  Co.,  15  Fed. 
Rep.  358.  -e  *- 

But  it  has  also  been  said  that  such  unpaid  subacriptions  may  be  reached  by  garnish- 
ment or  attachment.  In  re  Iron  Works,  20  Fed.  Rep.  674, 17  Fed.  Rep.  824;  Faull  y. 
Mining  Co.,  14  Fed.  Rep.  657;  McKelvey  v.  Crockett,  (Ney.)  2  Pac.  Rep.  386.  But  unUl 
due  by  the  terms  of  the  charter  or  by-laws,  or  called  in  by  assessment,  or  until  the  in- 
solyency  of  the  corporation,  they  are  only  equitable  assets,  and  cannot  be  reached  by 
an  action  at  law.    McKelyey  y.  Crockett,  suprcu 

Respecting  when  the  statute  of  limitations  begins  to  run  against  the  liability  of  stock- 
holders, see  Bank  y.  Bridges,  (Pa.)  8  AtL  Rep.  611;  Glenn  y.  Priest,  28  Fed.  Rep.  907, 
24  Fed.  Rep.  586,  28  Fed.  Rep.  695;  Olenn  y.  Saxton,  (Cal.)  9  Pao.  Rep.  420;  Bank  y. 
Greene,  (Iowa,)  17  N.  W.  Rep.  86,  20  N.  W.  Rep.  764. 

Bee,  also,  Glenn  y.  Clabaugh,  (Md.)  8  Atl.  Rep.  902;  Glenn  y.  Howard,  Id.  895;  State 
T.  Timken,  (N.  J.)  2  AU.  Rep.  783;  Glenn  y.  Walker,  27  Fed.  Rep.  577. 


(38  Kan.  732) 

Deatheraqe  et  al.  v,  Burkdall  et  aU 
{Supreme  Court  of  Kansas,    March  10, 1888.) 
1.  Appeai^— REyiBw  or  EyiDsiroB. 

Before  the  supreme  court  can  consider  the  question  as  to  whether  the  yerdlct  of 
a  jury  or  the  findings  of  a  court  are  against  the  eyidence  or  not.  it  must  be  shown 
amrmatlyely  in  some  manner  that  the  record  contains  all  the  eyidence. 
9.  Same — ^EyiDEXCE  not  All  in  Record. 

Where  the  record,  with  respect  to  the  eyidence,  states  as  follows :  **The  plaintiffs 
offered  eyidence  tending  to  proye  the  following  facts,  **  then  a  statement  of  certain 
facts  follows,  and  then  the  statement  concludes  as  follows:  ^and  thereupon,  the 
same  being  submitted  to  the  court,  the  court  found, "  etc., — held,  that  it  is  not  shown 
that  the  record  contains  all  the  eyidence. 
(SyUaims  by  the  Court.) 

Error  to  district  court,  Osage  county;  B.  B.  Spilman,  Judge. 
BotsfoTd  <&  Williams^  for  plaintiffs  in  error.    Hazen  &  Isenliart,  for  de- 
fendants in  error. 

Valentine,  J.  The  judgment  of  the  court  below  in  this  case  must  be  af- 
firmed. Whether  the  court  below  erred  or  not  in  any  of  its  rulings  depends 
entirely  upon  whether  it  erred  or  not  in  its  general  findings  of  fact,  and  that 
question,  us  we  think,  is  not  fairly  presented  to  this  court,  for  the  reason  that 
it  does  not  appear  that  the  record  brought  to  this  court  contains  all  the  evi- 
dence upon  which  such  findings  were  made,  or  all  the  evidence  introduced  on 
the  trial  in  the  court  below.  In  any  case,  before  the  supreme  court  can  con- 
sider the  question  as  to  whether  the  verdict  of  a  jury  or  the  findings  of  a  court 
are  against  the  evidence  or  not,  it  must  be  shown  affirmatively  in  some  man- 
ner that  the  record  contains  all  the  evidence.  Cooper  v.  Armstrong,  4  Kan. 
30;  Turner  v.  Hale,  8  Kan.  38;  Moody  v.  Arthur,  16  Kan.  419;  Qreemoood 
V.  Bean,20  Kan.  240;  Winstead  v.  Standeford,  21  Kan.  270;  Murray  v.  Kel^ 
ley,  23  Kan.  666;  Pritchard  v.  Madren,  31  Kan.  38.  2  Pac.  Rep.  691 ;  Walker 
v.  Braden,  34  Kan.  661,  9  Pac.  Rep.  613.  The  case  of  Dewey  w,  Linscott,  20 
Kan.  684,  is  not  in  conflict  with  the  cases  aboyecited,  nor  does  it  aid  the  plain- 
tiffs in  error  in  this  case.  The  record  in  the  present  case,  with  respect  to  the 
evidence,  states  as  follows:  "The  plaintiffs  offered  evidence  tending  to  prove 
the  following  facts;"  then  a  statement  of  certain  fact*  follows,  and  then  the 
the  statement  concludes  as  follows:  "And  thereupon,  the  same  being  sub- 
mitted to  the  court,  the  court  found, "  etc.  This  certainly  does  not  show  that 
the  record  contains  all  the  evidence  in  the  case.  Indeed,  it  does  not  show  that 
it  contains  any  of  the  evidence.  It  is  simply  a  recital  that  the  plaintiffs  of- 
fered evidence  tending  to  prove  certain  facts.  But  how  much  other  evidence 
was  introduced,  or  how  little,  is  not  shown,  and  the  evidence  itself  is  not 
given.    Neither  is  it  shown  how  many  other  facts,  or  how  few  were  proved. 
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From  anything  appearing  in  the  record  there  may  have  been  other  evidence 
introduced  of  an  overwhelming  character  and  amount  tending  to  disprove  all 
the  facbj  which  the  plaintiffs'  evidence  tended  to  prove;  and  many  other  facts 
than  those  mentioned  in  the  record  may  have  been  incontestibly  proved.  The 
court  below  found  generally  only,  making  no  special  findings  of  either  fact  or 
law,  and  hence  we  cannot  tell  what  particular  facts  were  either  approved  or  dis- 
approved. From  the  record  as  it  is  brought  to  this  court  we  cannot  say  that 
the  court  below  committed  any  error,  and  therefore  its  judgment  will  be  af- 
firmed. 
All  the  justices  concurring. 


<38  Kan.  714) 

State  v.  Tilney. 
(Supreme  Court  of  Kansas.    March  10, 1888.) 
Laboent— Information— Description  op  Property  Stolen. 

An  information  for  larceny,  where  the  only  description  of  the  property  stolen  is 
**  national  bank  notes,  United  States  treasury  notes,  and  United  States  silver  certifi- 
cates, money,  of  the  amount  and  value  of  one  thousand  dollars, "  without  any  alle- 
gation of  the  inability  of  the  prosecutor  to  give  a  more  specific  description,  is  in- 
sufficient, and  will  be  held  bad  on  an  objection  seasonably  made. 
{SylUUms  hy  the  Court.) 

Appeal  from  Marshall  county. 

6\  B,  Bradfordy  Atty.  Gen.,  and  Edward  A,  Berry,  for  appellee.  /.  Q, 
Lowe,  CaL  T.  Mann,  and  /.  A,  Broughten,  for  appellant. 

Johnston,  J.  In  August,  1887,  Robert  Tilney  was  convicted  on  a  charge 
of  larceny,  and  sentenced  to  confinement  at  hard  labor  in  the  state  peniten- 
tiary for  a  term  of  four  vears.  The  information  on  which  the  conviction 
rests,  charges  that  he  "did  then  and  there  unlawfully  and  feloniously  steal, 
take,  and  carry  away  national  bank  notes,  United  States  treasury  notes,  and 
United  States  silver  certificates,  money,  of  the  amount  and  value  of  one  thou- 
sand dollars."  It  was  contended  in  the  trial  court,  and  the  same  point  is 
here  made,  that  the  information  is  fatally  defective,  in  not  describing  the 
money  alleged  to  have  been  stolen  with  sufficient  certainty.  This  point  was 
raised  at  different  stages  of  the  prosecution:  First,  by  a  motion  to  quash  the 
information;  second,  by  an  objection  to  the  introduction  of  testimony;  and, 
finally,  by  motion  in  arrest  of  judgment, — each  of  which  was  overruled,  and 
exceptions  taken.  It  will  be  observed  that  three  kinds  of  money  are  charged 
to  have  been  stolen;  but  the  number,  denomination,  or  amount  of  each  kind, 
or  of  any  of  the  notes  or  certificates,  is  not  stated.  Ko  reason  is  stated  for 
the  meager  and  indefinite  description  given;  nor  is  there  any  statement  of  in- 
ability on  the  part  of  the  prosecution  to  give  a  more  particular  description  of 
the  money  claimed  to  have  been  stolen.  We  cannot  hold  the  information  to 
be  sufficient.  While  the  Criminal  Code  of  our  state  has  relaxed  somewhat 
the  common-law  rules  respecting  matters  of  form  in  criminal  pleading,  still 
in  matters  of  substance  there  has  been  practically  no  change.  The  constitu- 
tion ordains  that  in  all  prosecutions  the  accused  is  entitled  to  demand  the  nat- 
ure and  cause  of  the  accusation  against  him ;  and  section  104  of  the  Criminal 
Code  enacts  that  "the  indictment  or  information  must  be  direct  and  ceitain, 
as  it  regards  the  party,  and  the  offense  charged."  In  a  prosecution  for  lar- 
ceny a  definite  description  of  the  property  stolen  is  important  and  necessary, 
in  order  that  the  court  may  determine  whether  that  which  is  imputed  against 
the  defendant  amounts  to  a  crime,  and  whether  it  has  jurisdiction  of  the  same; 
and  also  to  inform  the  defendant  of  the  precise  charge,  and  enable  him  to  pre- 
pare for  his  defense;  and,  further,  to  enable  the  court  to  properly  pronounce 
judgment,  and  to  make  that  judgment  available  as  a  bar  to  any  subsequent 
prosecution  or  conviction  of  the  defendant  for  the  stealing  of  the  same  prop- 
erty.   These  requirements  are  not  satisfied  by  the  general  description  that 
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was  given  in  the  present  case.  The  rules  of  law  and  fairness  to  the  accused 
require  that  as  definite  a  description  as  the  nature  of  the  property  stolen  will 
admit  of  should  be  given;  and,  where  the  grand  jury  or  prosecutor  is  unable 
to  give  a  definite  description,  the  fact  should  be  stated. 

In  People  v.  Ball,  14  Cal.  101,  an  indictment  for  larceny,  describing  the 
money  as  "$3,000  lawful  money  of  the  United  States,"  was  held  to  be  insuflS- 
cient.  The  court  remarked  that  "in  an  indictment  for  larceny  money  should 
be  describled  as  so  many  pieces  of  the  current  gold  or  silver  coin  of  the  coun- 
try, of  a  particular  denomination,  according  to  the  facts."  In  a  prosecution 
for  larceny  in  Mi(rhigan  the  information  described  the  property  as  "$135  of 
the  property,  goods,  and  chattels  of  John  C.  Connell,"  and  gave  no  excuse 
for  the  want  of  greater  particularity.  The  court  held  that,  by  the  well-settled 
principles  of  common-law  pleading,  the  defendant  was  entitled  in  fairness  to 
either  a  statement  of  the  kind,  denomination,  and  number  of  the  pieces,  notes, 
or  bills  claimed  to  have  been  stolen,  or  to  an  allegation  of  some  excuse  for  the 
omission,  and  held  the  information  to  be  fatally  defective.  Merwin  v.  People, 
26  Mich.  298.  The  supreme  court  of  Kentucky  held  an  indictment  to  be  in- 
suflScient  which  charged  that  the  defendants  took  and  carried  away  "one  lot  of 
treasury  notes  called  •  Greenbacks/  the  issue  of  the  treasury  of  the  United 
States  of  America,  and  one  lot  of  Kentucky  bank  notes,  and  fifteen  dollars  in 
gold  coin."  In  deciding  the  case,  the  court  stated  that  "a  minute  description 
of  all  the  treasury  and  bank  notes  might  be  impossible,  and  therefore  is  not 
required ;  but  a  nearer  approach  to  it  than  this  indictment  makes  maybe  pre- 
sumed to  have  been  easy,  and  ougli  t  to  have  been  required. "  Rhodus  v.  Com, , 
2  Duv,  159.  An  indictment  which  described  the  property  as  "sundry  pieces 
of  silver  coin  made  current  bylaw,  usage,  and  custom  within  the  state  of  Ala- 
bama, amounting  together  to  the  sum  of  $530.15,"  was  held  not  to  describe 
the  money  with  sulficient  precision,  and  it  was  said  that  the  number  and  de- 
nomination of  the  coin  should  have  been  stated.  State  v.  Murphy,  6  Ala. 
845.  In  Stewart  v.  Com,,  4  Serg.  '&  R.  194,  the  indictment  charged  the  larceny 
of  sundry  promissory  notes,  amounting  to  the  sum  of  $80,  and  the  judgment  of 
conviction  was  reversed  because  of  an  insufficient  description.  In  State  v. 
Zongbottoms,  11  Humph.  39,  the  indictment  for  larceny  charged  the  defend  ant 
with  having  stolen  "ten  doJlara  in  good  and  lawful  money  of  the  state  of  Ten- 
nessee." It  was  held  that  this  was  an  insufficient  description  of  the  thing 
stolen,  and  that  the  money  should  be  described  as  so  many  pieces  of  current 
gold  or  silver  coin,  and  the  appropriate  name  of  the  coin  given.  Under  a  stat- 
ute which  declares  that  a  person  who  obtains  by  false  pretenses  money  or 
property  which  may  be  the  subject  of  larceny  shall  be  deemed  guilty  of  lar- 
ceny, an  indictment  framed,  which  describes  the  property  as  "$90  in  United 
States  currency,"  was  held  to  be  insufficient  to  sustain  a  conviction.  L^t- 
wich  V.  Com,,  20  Grat.  716.  Mr.  Bishop,  in  treating  of  this  subject,  referred 
to  a  case  wheie  the  money  stolen  was  described  as  "sixty  dollars  of  the  cur- 
rent gold  coin  of  the  United  States,"  and  the  description  was  upheld  by  in- 
terpreting it  to  mean  60  one-dollar  gold  pieces;  but  that  eminent  author  re- 
marked that  "this  is  pushing  the  rule  to  construe  ambiguities  in  a  way  sus- 
taining the  indictment  quite  as  far  as,  in  reason,  it  will  bear.  On  the  other 
handy  simply  to  describe  the  subject  of  the  larceny  as  so  many  dollars,  or  so 
many  dollars  in  money,  without  further  particularization,  is,  by  all,  deemed 
ill."  2  Bish.  Grim.  Proc.  §  703.  See,  also.  Barton  v.  State,  29  Ark.  68; 
Merrill  v.  State,  45  Miss.  651;  Croker  v.  State,  47  Ala.  53;  Broion  v.  Peo- 
ple, 29  Mich.  232;  StaU  v.  Hinckley,  4  Minn.  345.  (Gil.  261.)  The  same 
doctrine  is  recognized  in  State  v.  Henry,  24  Kan.  457.  There  the  defendant 
was  charged  by  information  with  stealing  "national  bank  currency  and  United 
States  treasury  notes  of  the  amount  and  value  of  $164."  No  question  was 
raised  about  the  sufficiency  of  the  charge  until  after  a  trial,  when  a  motion 
in  arrest  of  judgment  was  made.    The  charge  was  considered  to  be  very  in- 
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defluite  and  defective;  but  it  was  held  that  the  defendant  was  too  late  with 
his  objection,  and  that  he  could  not  take  chances  of  an  acquittal  upon  the 
merits  of  the  action,  and  then  object  to  the  information  for  not  stating  the 
offense  in  as  definite  terms  as  it  might  have  done.  In  JState  v.  McAnulty,  26 
Kan.  533,  the  sufficiency  of  a  description  of  coin  alleged  to  have  been  stolen 
was  challenged.  The  information  alleged  the  larceny  of  sundry  silver  coins, 
current  as  money  in  the  slate  of  Kansas,  of  the  aggregate  value  of  SoO,  and 
gave  the  denomination  of  most  of  the  coins  stolen;  ending  with  an  averment 
that  "a  more  particular  description  of  any  and  all  of  such  money  cannot  be 
given,  as  informant  has  no  means  of  obtaining  such  knowledge."  With  this 
description,  coupled  with  the  allegation  of  inability  to  give  a  better  descrip- 
tion, it  was  held  that  the  information  was  not  fatally  defective.  The  court 
remarked  that  "where  the  indictment  or  information  states  the  collective 
value  of  coins  stolen,  and  the  denomination  of  a  portion  thereof,  and  states 
that  a  more  particular  description  cannot  be  given  for  want  of  suflBcient  knowl- 
edge, we  are  of  the  opinion  that  upon  a  verdict  of  guilty,  stating  the  value 
of  the  property  stolen,  a  verdict  may  be  legally  rendered."  It  is  true  that 
there  are  cases  holding  indefinite  descriptions  to  be  adequate;  but  those  to 
which  our  attention  has  been  called  were  decided  under  statutes  which  dis- 
pensed with  greater  particularity  in  describing  the  money  stolen,  or  where 
the  best  description  available  to  the  prosecution  was  given,  coupled  with  an 
averment  that  a  more  particular  description  could  not  be  given.  In  order  to 
prevent  a  failure  of  justice,  considerable  latitude  should  be  allowed  in  charg- 
ing the  larceny  of  money;  because  where  a  parcel  of  money,  consisting  of  a 
great  number  of  notes  or  coins,  is  stolen,  and  has  not  been  recovered,  the 
owner  will  generally  be  unable  to  specify  the  bills  and  coins  taken  with  legal 
certainty.  In  such  cases,  however,  the  charge  should  contain  as  particular  a 
description  as  the  prosecutor  can  give;  and,  if  it  is  then  indefinite,  he  should 
allege  his  inability  to  give  a  more  particular  one  as  an  excuse  for  the  omission. 
People  V.  Taylor,  3  Denio,  91;  2  Bish.  Grim.  Proc.  §  705.  It  cannot  be  said 
of  this  case  that  the  objection  of  the  defendant  came  too  late,  for  he  questioned 
the  sufficiency  of  the  charge  at  the  first  opportunity,  and  on  every  proper  oc- 
casion. Nor  was  there  any  averment  here  that  a  more  particular  description 
of  the  money  could  not  be  stated;  and,  indeed,  under  the  theory  of  the  prose- 
cution, such  an  averment  could  not  have  been  truthfully  made.  It  is  claimed 
by  the  state,  and  testimony  was  offered  to  prove,  that  certain  money  found  on 
the  person  of  the  defendant  when  arrested  was  that  whicii  was  stolen ;  and 
one  witness  testifie<J  that  three  or  four  of  the  notes  so  found,  amounting  to  $70 
or  $80,  are  the  very  ones  which  were  feloniously  taken.  All  of  the  money  so 
found  and  identified  has  been  under  the  control  of  the  prosecution  since  the 
arrest  of  the  defendant,  and  before  the  filing  of  the  information.  It  would 
seem,  therefore,  that  an  accurate  description  of  the  money  so  found  and  iden- 
tified might  have  been  alleged;  and  hence  no  good  reason  appears  forthe fail- 
ure to  give  a  specific  description  of  the  property  stolen,  or  at  least  a  portion 
of  the  same;  and,  if  the  description  of  a  part  was  unknown,  an  allegation  of 
that  fact  would  be  a  sufficient  excuse  for  the  omission. 

In  view  of  all  these  considerations,  the  information  must  be  held  insuffi- 
cient, and  therefore  there  must  be  a  reversal  of  the  judgment. 

All  the  justices  concurring. 
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<4  N.  M.  rOild.]  649) 

PoTTKR  V.  Rio  Arriba  L.  &  C.  Co.  et  at. 

{Supreme  Court  of  New  Mexico.    January  Term,  1888.) 

Specific  Pebformance  —  Aomnst  Alien  —  Contbaot  Entered  into  Prioj  to  Pro- 
hibitory Act. 

Act  of  coneress  approved  March  3, 1887,  passed  for  the  purpose  of  restricting  the 
ownership  oi  lands  in  the  territories  to  American  citizens,  providing  for  the  for- 
feiture of  lands  thereafter  acquired  by  aliens,  is  not  a  defense  to  an  action  brought 
for  the  specific  performance  oi  a  contract  for  the  sale  of  land  to  an  alien  corporation 
entered  into  prior  to  the  passage  of  such  act,  the  corporation  not  subjecting  its  lands 
to  forfeiture  oy  perfecting  its  equitable  title.    Reeves,  J.,  dissenting. 

Error  to  the  district  court,  Rio  Arriba  county. 

J.  G.  Potter  filed  a  petition  against  the  Rio  Arriba  Land  &  Cattle  Company, 
and  another  to  compel  the  specific  performance  of  a  contract.  On  hearing  the 
petition  was  dismissed  for  want  of  equity,  and  plaintiff  assigns  error. 

Catron,  Knaeble  <&  Clancy,  for  plaintiff  in  error. 

Specific  performance  cannot  be  claimed  if  the  effect  would  be  that  the  de- 
fendant would  forfeit  the  property.  Hepburn  v.  Dunlop,  1  Wheat.  198;  Orr 
V.  Hodgson,  4  Wheat.  465.  Act  of  congress  approved  March  3,  1887,  does 
not  act  retrospectively.  Courts  will  never  give  a  law  a  retrospective  opera- 
tion unless  tlie  legislative  intent  that  the  law  shall  be  retroactive  clearly  ap- 
pears. Chew  Heong  v.  U.  S„  112  U.  S.  536,  5  Sup.  Ct.  Rep.  255;  Twenty 
Per  Cent,  Cases,  20  Wall.  187;  U.  S,  v.  Heth,  3  Cranch.  399;  Sohn  v.  Wd- 
terson,  17  Wall.  596;  Murray  v.  Gibson,  15  How.  421;  U,  8.  v.  Kirby,  7 
Wall.  482;  Couch  v.  McKee,  6  Ark.  493.  The  act  of  congress  merely  puts 
aliens  on  a  footing  with  aliens  at  common  law.  Fairfax's  Devisee  v.  Hunt- 
er's Lessee,  7  Cranch,  603;  Leazure  v.  Hillegas,  7  Serg.  &  R.  319;  Goundie 
V.  Water  Co.,  7  Pa.  St.  239;  Bank  v.  Matthews,  98  U.  S.  628;  Trust  Co,  v. 
McKinney,  6  McLean,  5;  Runyan  v.  Lessees  of  Carter,  14  Pet.  131;  Gov- 
emeur's  Heirs  v.  Robertson,  11  Wheat.  332.  Courts  of  equity  have  never 
shown  a  disposition  to  extend  the  disabilities  of  alienage,  and  hence  aliens 
owning  debts  secured  by  mortgages  on  real  estate  have  been  protected,  and 
corporations  have  the  same  rights  as  natwal  persons.  Taylor  v.  Carpen- 
ter, 2  Woodb.  &  M.  14;  Hughes  v.  Edwards,  9  Wheat.  489,  497;  Neilson  v. 
Lagowy  12  How.  107;  Taylor  v.  Benham,  5  How.  233;  Antioe  v.  Brown,  6 
Paige,  448;  Marx  v.  McGlynn,  88  N.  Y.  357.  In  a  contract  for  the  sale  of 
land  the  vendee  is  at  once,  in  equity,  treated  as  the  owner  of  the  land.  2 
Story,  Eq.  Jur.  §  1212;  Craig  v.  Leslie,  3  Wheat.  577;  Peter  v.  Beverly,  10 
Pet.  532;  Lewis  v.  Hawkins,  23  Wall.  125;  Boone  v.  Chiles,  10  Pet.  180;  Hep- 
hum  \,  Dunlop,  1  Wheat.  179.  Courts  will  regard  fractions  of  a  day,  where 
the  several  acts  were  done  on  the  same  day.  Burgess  v.  Salmon,  97  U.  S. 
381;  Louisville  v.  Bank,  104  U.  S.  469.  If  the  alien  act  is  to  be  construed 
so  as  to  prevent  the  present  lawful  and  safe  vesting  of  estates  previously  con- 
tracted to  be  conveyed,  it  must  be  deemed  to  operate  as  a  repeal  of  existing 
covenants.  1  Add.  Cont.  §  327;  Toute?ig  v.  Hubbard,  3  Bos.  &  P.  291;  Od- 
lin  V.  Insurance  Co.,  2  Wash.  C.  C.  312,  321.  The  same  spirit  which  in- 
spired the  clause  in  the  constitution  prohibiting  the  states  from  passing  acts 
impairing  the  oblig:ation  of  contracts  should  prevail  in  construing  this  act. 
Fletcher  v.  Peck,  6  Cranch,  137;  Thruston  v.  Peay,  21  Ark.  90;  Pai^el  v. 
Barnes,  25  Ark.  265;  Jacoway  v.  Denton,  Id.  625. 

Henry  S,  Waldo  and  Geo.  W.  Knaeble,  for  defendants  in  error. 

Henderson,  J.     The  plaintiff  in  error,  John  Gerald  Potter,  an  alien,  hav- 
ing been  for  many  years  the  owner  in  fee  of  certain  lands  in  the  county  of  Rio 
Arriba,  N.  M.,  entered  into  negotiations  for  their  sale,  which  were  pending 
prior  to  March  3,  1887,  which  resulted  in  the  formation  of  an  English  joint- 
v.l7p.no.7— 39 
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Btock  company  called  the  "Rio  Arriba  Land  &  Cattle  Company,  Limited,** 
and  the  execution  and  delivery  of  a  contract  dated  March  3,  1887,  between 
the  said  John  Gerald  Potter  of  the  first  part,  the  said  company  of  the  second 
part,  and  Valentine  Walbraii  Chapman  of  the  third  part,  providing  for  the  ac- 
quisition by  the  said  company  from  the  said  John  Gerald  Potter  of  the  said 
lands,  as  well  as  of  certain  personal  property  and  his  beneficial  interest  in  a 
certain  leasehold,  whereof  the  legal  title  was  vested  in  the  said  Valentine 
Walbran  Chapman,  and  providing  for  a  relinquishment  of  said  leasehold  in- 
terest by  the  said  Valentine  Walbran  Chapman  to  the  said  company,  and  con- 
taining the  covenant  of  the  said  company  to  pay  to  the  said  John  Gerald  Pot- 
ter the  consideration  of  £110,000  in  its  corporate  shares  of  stock,  or  in  cash  in 
the  manner  set  forth  in  the  contract  recited  at  large  in  the  bill  of  complaint. 
This  contract  was  duly  executed  several  hours  before  the  alien  act  became  a 
law  by  the  approval  of  the  president,  although  on  the  same  day.  All  the 
parties,  as  appears  by  the  pleadings  in  the  case,  are  satisfied  with  the  bargain 
and  contract  as  the  same  stood  under  the  laws  in  force  when  the  contract  was 
solemnized;  but  the  company  alleges  that  tlie  alien  act  is  an  obstacle  to  the 
performance  of  the  contract  on  its  part,  and  although  the  plaintiff  in  error 
has  performed,  or  tendered  performance,  on  his  part,  and  demanded  the  pur- 
chase money  or  consideration,  the  company  refuses  to  perform  on  the  pretense 
that,  if  it  sliould  acquire  the  legal  title  to  the  land  in  question,  it  could  not 
hold  the  property  without  danger  of  its  forfeiture  at  the  suit  or  by  the  act  of 
the  United  States,  The  bill  is  for  specific  performance  of  the  contract  against 
the  other  parties.  The  defendant,  Valentine  Walbran  Chapman,  by  his  an- 
swer, disclaims  any  adverse  interest,  and  submitted  himself  to  the  will  of  the 
court.  The  defendant  company,  by  its  answer,  admitted  all  the  facts  set  up 
in  the  bill,  but  set  up  the  alien  act  and  its  provisions  as  ground  for  resisting 
in  equity  the  assertion  of  any  claim  against  it  for  specific  performance.  The 
cause  was  submitted  to  the  district  court  for  the  county  of  Rio  Arriba,  on  the 
bill  and  the  answers,  the  only  issue  being  whether  the  provisions  of  the  alien 
act  would,  upon  the  facts  alleged  in  the  pleadings,  subject  the  real  estate  so 
contracted  to  be  conveyed,  to  forfeiture  in  the  hands  of  the  defendant  company 
in  case  it  should  accept  the  legal  title  in  performance  of  the  contract.  The 
district  court  dismissed  the  bill  for  want  of  equity,  and  to  reverse  its  decree 
the  complainant  below  sued  out  the  present  writ  of  error.  Plaintiff  in  error 
assigns  the  following  errors:  (1)  The  district  court  erred  in  dismissing  the 
said  bill  of  complaint.  (2)  The  district  court  erred  in  its  opinion  that  the  com- 
plainant below  was  not  entitled  to  the  relief  prayed  in  and  by  his  said  bill. 
(3)  The  district  court  erred  in  its  opinion  and  decision  that  the  act  of  con- 
gress certified  in  the  pleadings  restricted  and  prohibited  the  performance  ot 
the  contract  in  the  said  bill  set  forth.  (4)  The  district  court  erred  in  refus- 
ing to  grant  the  relief  prayed  in  and  by  the  said  bill.  Defendant  admits  that 
the  plaintiff  in  error  is  entitled  to  a  specific  performance  of  the  contract  in 
question,  unless  the  defendant  corporation  by  accepting  the  legal  title  would 
be  exposed  thereby  to  forfeiture  of  the  estate  thus  purchased,  by  force  and 
effect  of  the  act  of  congress  approved  March  3,  1887,  entitled  "  An  act  to  re 
strict  the  ownership  of  real  estate  in  the  territories  to  American  citizens,  etc." 
The  plaintiff  in  error,  in  like  manner,  admits  that  upon  equitable  principles, 
he  cannot  demand  specific  performance  if  the  result  would  be  so  disastrous  to 
the  corporation.  The  only  question,  therefore,  presented  by  this  record  is  the 
true  construction  of  the  alien  act  as  applied  to  the  aise  made  by  the  pleadings. 
That  act  is  as  follows: 

''Be  it  enacted  by  the  senate  and  house  of  representatives  of  the  United 
States  of  America,  in  congress  assembled: 

"Section  1.  That  it  shall  be  unlawful  for  any  person  or  persons,  not  citizens 
of  the  United  States,  or  who  have  not  lawfully  declared  their  intention  to  be- 
come such  citizens,  or  for  any  corporation  not  created  by  or  under  the  laws 
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of  the  United  States,  or  of  some  state  or  territory  of  the  United  States,  to 
hereafter  acquire,  hold,  or  own  real  estate  so  hereafter  acquired,  or  any  in- 
terest therein,  in  any  of  the  territories  of  the  United  States,  or  in  the  District 
of  Columbia,  except  such  as  may  be  acquired  by  inheritance,  or  in  good  faith, 
in  the  ordinary  course  of  jn slice  in  the  collection  of  debts  heretofore  created: 
provided,  that  the  prohibition  of  this  section  shall  not  apply  to  cases  in  which 
the  right  to  hold  or  dispose  of  lands  in  the  United  States  is  secured  by  exist- 
ing treaties  to  the  citizens  or  subjects  of  foreign  countries,  which  rights,  so 
far  as  they  may  exist  by  force  of  any  such  treaty  shall  continue  to  exist  so 
long  as  such  treaties  are  in  force,  and  no  longer. 

*'Sec.  2.  That  no  corporation  or  association,  more  than  twenty  per  centum 
of  the  stock  of  which  is  or  may  be  owned  by  any  person  or  persons,  corpora- 
tion or  corporations,  association  or  associations,  not  citizens  of  the  United 
States,  shall  hereafter  acquire  or  hold  or  own  any  real  estate  hereafter  ac- 
quired in  any  pf  the  territories  of  the  United  States,  or  of  the  District  of  Co- 
lumbia. 

**Sec.  8.  That  no  corporation  other  than  those  organized  for  the  construc- 
tion or  operation  of  railways,  canals,  or  turnpikes,  shall  acquire,  hold,  or  own 
jnore  than  5,000  acres  of  land  in  any  of  the  territories  of  the  United  States; 
and  no  railroad,  canal,  or  turnpike  corporation  shall  hereafter  acquire,  hold, 
or  own  lands  in  any  territory  other  than  as  may  he  necessary  for  the  proper 
operation  of  its  railroad,  canal,  or  turnpike,  except  such  lands  as  may  have 
been  granted  to  it  by  act  of  congress.  But  the  prohibition  of  this  section  shall 
not  affect  the  title  to  any  lands  now  lawfully  held  by  any  such  corporation. 

"Sec.  4.  That  all  property  acquired,  held,  or  owned  in  violation  of  the  pro- 
visions of  this  act  shall  be  forfeited  to  the  United  States,  and  it  shall  be  the 
duty  of  the  attorney  general  to  enforce  every  such  forfeiture  by  bill  in  equity, 
or  other  proper  process.  And,  in  any  suit  or  proceeding  that  may  be  com- 
menced to  enforce  the  provisions  of  this  act,  it  shall  be  the  duty  of  the  court 
to  determine  the  very  right  of  the  matter  without  regard  to  matters  of  form, 
joinder  of  parties,  multifariousness,  or  other  matters  not  affecting  the  sub- 
stantial rights  either  of  the  United  States,  or  of  the  parties  concerned  in  any 
such  proceeding,  arising  out  of  the  matters  in  this  act  mentioned." 

The  defendant  corporation  is  an  alien  company,  and  within  the  prohibitions 
contained  in  the  act  of  congress,  and  complainant.  Potter,  and  defendant 
Chapman  are  alien  subjects  of  Great  Britain.  It  Is  conceded  on  both  sides 
that  the  defendant  corporation  is  not  within  any  of  the  expressed  provisos  or 
exceptions  contained  in  the  statute.  The  naked  question,  therefore,  for  our 
consideration  is,  does  the  act  of  congress  ahove  recited,  when  construed  with 
reference  to  the  true  intent  and  purpose  of  that  body  in  its  enactment,  apply 
to  executory  contracts  under  which  equitable  titles  acquired  in  good  faith, 
prior  to  the  passage  of  the  act,  in  such  manner  as  to  prevent  the  parties  from 
converting  equitable  into  legal  estates,  and  to  deny  to  the  courts  the  right  to 
compel  the  performance  of  contract  obligations  by  specific  performance ?  It  is 
not  denied  that  congress  has  power  to  impair  even  vested  rights,  where  the 
purpose  and  intention  clearly  expressed  is  to  that  effect.  Whatever,  there- 
fore, that  intention  was,  if  clearly  expressed,  must  be  carried  out.  By  the 
fii-st  section  of  the  act  it  is  declared  to  be  unlawful  for  any  person  or  persons, 
not  citizens  of  the  United  States,  or  who  have  not  lawfully  declared  their  in- 
tention to  become  such  citizens,  or  for  any  corporation  not  created  by  or  un- 
der the  laws  of  the  United  States,  or  of  some  state  or  territory  of  the  United 
States,  to  hereafter  acquire,  hold,  or  own  real  estate  so  hereafter  acquired,  or 
any  interest  therein,  in  any  of  the  territories  of  the  United  States,  or  in  the 
District  of  Columbia,  except  such  as  may  be  acquired  by  inheritance,  or  in  good 
faith  in  the  ordinary  course  of  justice  in  the  collection  of  debts  heretofore  cre- 
ated, provided  that  the  prohibition  of  this  section  shall  not  apply  to  cases  in 
which  the  right  to  hold  or  dispose  of  lands  in  the  Union  is  secured  by  existing 
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treaties.  The  second  section  denies  to  corporations  the  right  to  hold  or  here- 
after acquire  any  real  estate  within  the  territories  or  the  District  of  Columbia 
where  more  than  20  per  centum  of  the  stock  of  such  corporation  shall  be  owned 
by  aliens.  The  tliird  section  limits  purchases  by  corporations  other  than  such 
as  are  organized  for  the  operation  or  construction  of  railways,  canals,  and 
turnpikes,  to  5,000  acres,  except  grants  heretofore  made  to  such  corporations 
by  congress ;  but  the  prohibition  of  the  section  does  not  affect  the  title  to  any 
land  lawfully  held  by  any  such  corporation  at  the  date  of  the  passage  of  the 
act.  The  fourth  section  declares  that  all  property  acquired,  held,  or  owned  in 
violation  of  the  provisions  of  the  act  shall  be  forfeited  to  the  United  States, 
and  it  shall  be  the  duty  of  the  attorney  general  to  enforce  every  such  forfeit- 
ure by  bill  in  equity,  or  other  proper  process.  It  is  conceded  by  counsel  for 
defendant  in  error  that,  under  the  laws  of  congress  and  this  territory,  at  the 
date  of  the  execution  of  the  contract  an  alien  had  a  right  to  acquire,  hold,  and 
own  real  estate  in  New  Mexico.  It  is  further  admitted  that  the  contract  be- 
tween the  parties  was  duly  made  and  executed  prior  to  the  approval  of  the 
alien  act  by  the  president.  Defendant  does  not  resist  a  specific  performance 
of  the  contract  except  upon  the  ground  of  an  apprehended  forfeiture  should  it 
accept  a  title.  The  contract  was  executed  several  hours  before  the  president 
approved  ^he  act,  and  in  a  case  like  this  fractions  of  a  day  will  be  considered.* 
In  re  Richardson,  2  Story,  571;  Burgess  y»  Salmon,  97  U.  S.  381;  Louisville 
V.  Bank,  104  U.  S.  469. 

It  is  our  duty  to  examine  the  act  in  question,  and  ascertain  therefrom  the 
objects  and  purposes  had  in  view  by  congress  in  its  enactment,  and  to  give 
it  effect  as  intended,  regardless  of  consequences,  provided  such  intention  is 
clearly  manifested  by  the  language  employed,  or  follows  as  a  necessary  impli- 
cation from  the  language  and  the  purposes  intended  to  be  accomplished  by 
the  act.  The  real  intention  of  the  law-making  power  must  govern  in  the  in- 
terpretation of  an  act.  The  duty  of  a  court  is  performed  by  exploring  an  act 
of  legislation,  and  gathering  from  all  of  its  provisions  the  real  purpose  in  the 
mind  of  the  enacting  body,  and,  if  within  its  power  to  pass,  to  carry  out  such 
purpose.  Keeping  this  well-understood  principle  of  intei-pretation  in  mind, 
let  us  inquire  into  the  real  object  and  purpose  of  this  alien  act.  Its  purpose, 
as  expressed  in  the  title,  was  .and  is  to  restrict  the  ownership  of  lands  in  the 
territories  of  the  United  States  to  American  citizens.  The  principal  motive 
inducing  the  enactment  was  the  prevention  of  citizens  and  subjects  of  other 
countries  from  hereafter  acquiring  real  estate  in  the  territories.  It  was  the 
policy  of  the  act  to  preserve  the  land  within  its  control  for  the  use  of  Ameri- 
can citizens.  To  accomplish  this  purpose  an  inhibition  was  placed  upon  alien 
acquisition  in  the  future,  and  in  order  to  insure  the  enforcement  of  this  policy, 
the  attorney  general  was  commanded  to  institute  legal  proceedings,  by  bill  in 
equity  or  other  process,  to  enforce  a  forfeiture  of  such  estates  conveyed  in 
violation  of  its  terms.  It  is  declared  to  be  unlawful  for  aliens  "to  hereafter 
acquire,  hold,  or  own  real  estate  so  hereafter  acquired."  There  is  nothing  in 
the  act  that  even  suggests  the  idea  that  congress  intended  to  destroy,  or  even 
impair,  either  legal  or  equitable  titles  acquired  prior  to  the  passage  of  the  act. 
The  act  does  not  in  express  terms  apply  to  existing  titles  to  lands,  nor  is  there 
any  reason  deducible  from  the  terms  employed  to  justify  the  conclusion  that 
congress  intended  to  impair  or  render  valueless  executory  contracts  under 
which  equitable  estates  had  matured  or  vested.  This  much  is  in  effect  ad- 
mitted by  counsel  for  defendant  in  error,  but  they  contend  that  it  was  the 
clearly  expressed  purpose  of  the  law-making  power  to  arrest  and  suspend  the 
execution  of  further  titles,  or  the  acquisition  of  further  interests  in  lands,  in 
the  territories.  To  convert  an  equitable  estate  into  a  legal  one  is,  in  fact,  to 
acquire  an  additional  or  different  quality  of  estate,  it  is  true,  but  it  has  none 
of  the  elements  of  an  entirely  new  estate.  The  language  used  to  designate 
the  estates  upon  which  the  forfeiture  would  take  effect  shows  that  the  estate 
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must  be  acquired  after  the  passage  of  the  act.  If  A.  holds  an  equitable  estate 
in  possession,  and  has  paid  the  purcliase  price,  neither  the  vendor  nor  the 
United  States  can  disturb  his  possession,  or  impeach  his  title.  His  right  to 
the  possession  came  from  a  valid  and  lawful  contract  of  purchase,  and  his 
payment  of  the  purchase  money  discharged  all  his  covenants  with  the  gran- 
tor. The  grantor  could  never  recall  the  possession.  The  United  States  could 
not  insist  upon  a  forfeiture,  and  yet,  if  the  intention  of  congress  was  to  cut 
off  alien  rights,  or  prevent  executory  contracts  of  purchase,  valid  when  made, 
from  ripening  into  legal  estates,  by  the  operation  of  the  statutes  of  limitation, 
some  remedy  should  have  been  provided  by  ^vhich  a  forfeiture  could  have  been 
enforced.  Can  we  fairly  and  reasonably  conclude  that  congress  meant  to  say 
that  one  may  enjoy  forever  his  estate  if  it  be  legal  in  quality,  but  an  equitable 
one,  although  protected  so  long  as  it  remains  purely  of  that  class?  Yet  the 
identical  estate,  the  instant  it  is  merged  in  a  legal  title,  comes  within  the  mis- 
chief of  the  statute,  and  under  the  condemnation  of  the  law  ?  This  would  be, 
as  we  think,  against  the  spirit  and  reason  of  the  act  itself,  without  invoking 
the  aid  of  equitable  fictions  to  protect  the  legal  estate  from  forfeiture.  The 
act  forbids  future  purchases.  To  "acquire"  means  to  gain  something,  and 
that  something,  within  the  true  intent  and  meaning  of  the  act  of  congress,  is 
a  new  estate  or  interest  in  lands,  not  the  addition  of  a  legal,  to  an  already  ex- 
isting equitable,  title.  It  could  not  aid  the  policy  of  the  act,  or  further  the  in- 
terests of  American  citizens,  by  refusing  the  right  to  make  perfect  and  abso- 
lute in  form  a  title  protected  against  interference  or  invasion  from  either  the 
vendor  or  the  government.  The  estate  would  continue  in  the  hands  of  the 
alien  whether  he  held  under  the  legal  or  equitable  title.  By  doing  what  is 
'  demanded  by  the  bill  in  this  case  the  court  would  only  execute  a  valid  and 
perfectly  lawful  contract  by  its  decree.  It  would  not  violate  the  policy  of  the 
law,  because  that  policy  is  to  take  effect  and  operate  only  on  future  purchases 
or  holdings.  Congress  clearly  intended  to  guard  and  protect  existing  contract 
rights. 

In  Chew  Heong  v.  U.  8.,  112  U.  S.  559,  5  Sup.  Ct.  Rep.  255,  in  construing 
an  act  of  congress  prescribing  the  certificate  which  shall  be  produced  by  Chi- 
nese laborers  as  the  only  evidence  permitting  them  to  establish  a  right  of  re- 
entry into  the  United  States,  it  was  held  that  its  provisions  in  this  respect  were 
not  applicable  to  a  certain  class  of  Chinese  laborers,  although  the  statutory 
phraseology  was  literally  sufticient  to  apply  to  that  class,  as  well  as  others. 
The  class  in  question  was  held  under  the  protection  of  a  prior  treaty,  and,  not- 
withstanding the  conceded  powers  of  congress  to  enact  laws  in  contravention 
of  a  treaty,  the  court  refused  to  imply  such  an  intent,  and  in  effect  disre- 
garded the  literal  wording  of  the  statute,  under  the  presumption— i?'ir«^  that 
the  treaty  provision  was  not  designed  to  be  abrogated;  and,  second,  that  re- 
trospective legislation  was  not  intended.  The  court  said:  "  We  have  stated 
the  main  reasons  which,  in  our  opinion,  forbid  that  interpretation  of  the  act 
of  congress.  To  these  may  be  added  the  further  one  that  the  courts  uniformly 
refuse  to  give  to  statutes  retrospective  operation  whereby  rights  previously 
vested  are  injuriously  affected,  unless  compelled  to  do  so  by  language  so  clear 
and  positive  as  to  leave  no  room  to  doubt  that  such  was  the  intention  of  the  leg- 
islature. In  U,  S.  V.  Heth,  3  Cranch,  398,  413,  this  court  said  that  *  words  in  a 
statute  ought  not  to  have  a  retrospective  operation,  unless  they  are  so  clear, 
strong,  and  imperative  that  no  other  meaning  can  be  annexed  to  them,  or  unless 
the  intention  of  the  legislature  cannot  be  otherwise  satisfied,  and  is  the  settled 
doctrine  of  this  court.'  Murray  v.  Gibsojt,  15  How.  421,  423;  MoEioen  v. 
Den,  24  How.  242.  244;  Harvey  v.  Tyler,  2  Wall.  328,  347;  Sohn  v.  Water- 
son,  17  Wall.  596,  599;  Twenty  Per  Cent.  Cases,  20  Wall.  179,  187."  In 
adopting  the  language  of  the  couit  in  Chew  Heong  v.  U.  S.,  supra,  in 
construing  that  act,  we  say  of  this,  so  far  from  the  court  being  compelled  by 
the  language  of  the  act  of  congress  to  give  it  a  retrospective  operation,  the 
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plain,  natural,  and  obvious  meaning  of  the  words,  interpreted  with  reference 
to  the  general  scope  and  the  declared  purpose  of  the  statute,  utterly  forbids 
the  conclusion  that  there  was  any  intention  to  impair  or  destroy  rights  pre- 
viously granted.  In  Twenty  Per  Cent,  Cases,  20  Wall.  187,  Mr.  Justice 
Clifford,  in  delivering  the  opinion  of  the  court,  said:  "Courts  of  justice 
agree  that  no  statute,  however  positive  in  its  terms,  is  to  be  construed  as  de- 
signed to  interfere  with  existing  contracts,  rights  of  actions,  or  with  vested 
rights,  unless  the  intention  that  it  shall  so  operate  is  expressly  declared,  or  is 
to  be  necessarily  implied,  and  pursuant  to  that  rule  courts  will  apply  this 
statute  only  to  future  cases,  unless  there  is  something  in  the  nature  of  the 
case,  or  in  the  language  of  the  new  provision  which  shows  that  they  were  to 
have  a  retroactive  operation.  Even  though  words  of  a  statute  are  broad 
enough  in  their  literal  extent  to  comprehend  existing  cases,  they  must  yet  be 
construed  as  applicable  only  to  cases  that  may  hereafter  arise,  unless  the  lan- 
guage employed  expresses  a  contrary  intention  in  unequivocal  terms."  Citing 
Potter,  1  Dwar.  St.  161;  Wood  v.  Oakley,  11  Paige,  403:  Butler  v.  Palmer, 
1  Hill.  325;  Jarvis  v.  Jai^is,  3  Edw.  Ch.  466;  McEtoen  v.  Den,  24  How. 
242;  Harvey  v.  Tyler,  2  Wall.  329;  Blanchard  v.  Sprague,  3  Sum.  535;  U. 
8.  V.  Heth,  3  Cranch,  399.  On  the  3d  day  of  March.  1887,  when  the  alien 
act  became  a  law,  the  statute  of  this  territory  gave  the  unrestricted  right  to 
acquire  real,  estate  to  aliens.  See  Comp.  Laws,  §§  1851,  2614,  2746,  2748. 
Also  Cowell  V.  Springs  Co,,  100  XJ.  S.  55;  Christian  Union  v.  Yount,  101 U. 
S.  352.  On  principle  we  see  no  reason  for  imputing  to  congress  a  greater  de- 
gree of  reluctance  to  impair  rights  derived  under  a  treaty  than  for  imputing 
to  that  body  a  like  reason  in  faYoi  of  rights  vested  under  contract  or  upon  the 
faith  of  a  prior  statute.  The  principle  of  interpretation  announced  by  the 
supreme  court,  as  seen  by  the  cases  cited,  has  been  adopted  by  state  courts 
almost  universally.  In  CouLch  \,McKee,  6  Ark.  493,  Judge  Oldham  said: 
"The  great  injustice  of  retrospective  legislation  has  been  frequently  exposed 
by  courts  of  justice,  and  their  disapprobation  of  such  laws  has  been  expressed 
in  the  strongest  language.  We  think  it  cannot  be  denied  that  the  contract 
for  the  conveyance  of  the  lands  described  in  the  bill  was  an  existing  contract, 
and  conferred  upon  complainant  a  right  of  action  in  the  courts,  when  the 
alien  act  became  a  law,  and  applying  the  language  of  the  sup?^e  court  of 
the  United  States  in  the  Twenty  Per  Cent,  Cases,  supra:  "Court^of  justice 
agree  that  no  statute,  however  positive  in  its  terms,  is  to  be  constriM  as  de- 
signed to  interfere  with  such  existing  contract,  rights  of  actions,  ct  with 
vested  rights,  unless  the  intention  that  it  shall  so  co-operate,  is  expres^  de- 
clared or  is  necessarily  implied,  and  pursuant  to  that  rule  will  apply  Jew 
statutes  only  to  future  cases,  unless  there  is  something  in  the  nature  of  %^ 
case  or  in  the  language  of  the  new  provision  which  shows  that  they  were  i> 
tended  to  have  a  retroactive  operation.  And  even  though  the  words  of  th** 
statute  are  broad  enough  in  their  literal  extent  to  comprehend  existing  cases, 
they  must  be  construed  as  applicable  only  to  cases  which  may  hereafter  arise, 
unless  the  language  employed  expresses  a  contrary  intention  in  unequivocal 
terms."  There  is  nothing  in  the  alien  act  nor  in  the  nature  of  the  case  before 
us  to  show  that  the  act  was  intended  to  have  a  retroactive  operation,  so  as 
to  cut  off  or  in  any  way  impair  the  right  of  complainant  to  have  his  equitable 
estate  perfected  into  a  legal  one.  This  new  statute  was  expressly  designed  to 
apply  to  future  cases  only  and  to  alleged  rights  springing  out  of  contracts  of 
purchase  made  subsequent  to  the  date  of  passage  of  the  alien  act.  Should 
the  alien  act  be  construed  so  as  to  prevent  the  present  lawful  and  safe  vest- 
ing of  estates  previously  contracted  to  be  conveyed,  it  must  be  deemed  to  op- 
erate as  a  repeal  of  existing  covenants.  1  Add.  Cont.  §  227;  Toiiteng  v.  Hub- 
bard,  3  Bos.  &  P.  291;  OdCin  v.  Insurance  Co,,  2  Wash.  C.  C.  312,  321.  and 
in  this  view  of  the  case  the  covenant  must  be  deemed  annulled  by  operation 
of  law.    As  we  have  seen,  no  such  intention  can  be  gathered  from  the  Ian- 
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guage  employed  in  the  act.  The  facts  in  this  case  do  not  call  for  nor  demand, 
the  application  of  the  doctrine  obtaining  in  equity  in  some  cases  to  the  effect 
that  where  a  contract  has  been  entered  into  for  the  purchase  of  real  estate 
equity  will  convert  the  real  estate  into  personalty  for  the  purpose  of  avoid- 
ing either  an  escheat  or  forfeiture.  As  we  think  no  forfeiture  will  be  in- 
curred by  the  acceptance  of  the  deed  by  the  grantee  it  is  not  necessary  to  in- 
vent a  Hction  or  adopt  a  subtle  line  of  reasoning  to  save  the  estate  in  the 
hands  of  the  grantee. 

We  think  the  court  below  erred  in  dismissing  complainant's  bill.  The  de- 
cree of  the  court  below  will  be,  reversed  and  a  decree  entered  here  awarding 
specific  performauce  as  prayed  in  and  by  complainant's  bill,  and  it  is  so  or- 
dered. 

Long,  G.  J.»  and^BRiNKEK,  J.,  concurred. 

Beeves,  J.»  {dissenting,)  The  complainant,  John  Gerald  Potter,  a  subject 
of  Victoria,  Queen  of  Great  Britain  and  Ireland,  etc.,  and  a  resident  of  the 
county  of  Middlesex,  England,  brings  his  bill  of  complaint  against  the  lilo 
Arriba  Laud  &  Cattle  Company,  Limited,  a  corporation  created  and  organized 
under  the  laws  of  the  united  kingdom  of  Great  Britain  and  Ireland,  having, 
as  the  bill  alleges,  a  designated  agent  and  place  of  business  in  the  county  of 
Bio  Arriba  and  territory  of  New  Mexico,  and  against  Valentine  Walbran 
Chapman,  a  resident  of  the  county  of  Middlesex,  England,  defendants.  The 
complainant  avers  ownersnip  in  certain  lands  in  lilo  Arriba  county  and  ter- 
ritory of  Kew  Mexico,  known  as  the  "Bio  Arriba  Banches,"  embracing  about 
270,000  acres  of  land,  part  of  the  San  Joaquin  del  Bio  de  Chama  grant;  also 
a  leasehold  estate  in  or  of  said  grant  for  grazing  and  pastural  purposes  tor  10 
years,  and  claiming  under  said  Valentine  Walbran  Chapman  as  his  lessor. 
The  complainant  alleges  the  formation  of  a  corporation  bearing  the  name  of 
the  Bio  Arriba  Land  &  Cattle  Company,  Limited,  on  March  3,  1887,  for  the 
purpose,  among  other  things,  to  acquire  by  purchase  or  lease  the  land  and 
premises  known  as  the  "Bio  Arriba  Banches,"  and  to  carry  on  the  business  of 
cattle  breeding,  and  generally  to  deal  in  cattle  and  live-stock,  and  for  other 
purposes ;  that  after  the  incorporation  of  the  Bio  Arriba  Land  &  Cattle  Com- 
pany, and  on  the  3d  day  of  March,  1887,  the  complainant,  John  Gerald  Pot- 
ter, and  the  defendant  the  Bio  Arriba  Land  &  Cattle  Company  entered  into  a 
contract  in  writing  for  the  sale  and  purchase  of  the  said  Bio  Arriba  ranches 
and  of  said  leasehold  estate  and  the  live-stock,  horses,  farming  implements, 
etc.,  on  said  ranches,  to  be  paid  for  by  the  company.  In  the  shares  of  the  com- 
pany, or  the  equivalent  in  cash,  on  the  execution  and  delivery  of  deeds  of  con- 
veyance, of  the  premises,  etc.,  by  the  complainant.  Potter,  to  the  company  on 
the  terms  specified  in  the  contract.  The  complainant  alleges  his  offer  to  coqi- 
ply  with  the  contract  on  his  part  upon  payment  to  him  of  the  purchase  money 
according  to  the  contract.  The  complainant  further  alleges  that  the  defend- 
ant company  is  ready  and  willing  to  perform  the  contract  on  its  part  if  the 
complainant  can  make  it  a  good  and  marketable  title  to  said  land  and  prem- 
ises, but  that  the  defendant  company  alleges  that  complainant  is  not  able  to 
make  such  title  because  of  the  act  of  congress  of  the  United  States,  ap- 
proved March  3, 1887,  entitled  **  An  act  to  restrict  the  ownership  of  real  estate 
in  the  territories  to  American  citizens,  and  so  forth,"  and  that  the  defendant 
company,  as  it  alleges,  is  rendered  incompetent  to  acquire  the  lega  title  to 
the  said  lands  and  premises,  and  the  same  would  be  in  its  bands,  if  it  should 
perform  the  contract  subject  to  forfeiture  at  the  suit  of  the  United  States; 
whereas  the  complainant  charges  that  he  can  make  a  good  title  to  said  prop- 
erty. The  complainant  further  alleges  that  the  defendant  Chapman  has  no 
longer  any  interest  in  said  land  and  premises  nor  leasehold  estate,  but  that 
by  the  terms  of  the  contract  it  is  his  duty  to  make  and  deliver  to  the  Bio  Ar- 
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riba  Land  &  Cattle  Company  such  further  releases  and  assurances  as  may  be 
required  in  behalf  of  the  company;  prays  that  the  defendant  company  and  said 
Chapman  may  be  compelled  by  the  decree  of  the  court  specifically  to  perform 
the  contract  with  complainant.  The  bill  of  complaint  was  filed  with  the  clerk 
November  1, 1887.  On  the  same  day  the  defendant  Chapman  and  the  defend- 
ant company,  by  their  respective  solicitors,  entered  their  appearance,  and  made 
separate  answers  to  the  bill  of  complaint.  Chapman  disclaimed  any  interest 
in  the  property,  and,  admitting  the  complainant^s  allegations  to  be  true,  he 
answered  that  he  was  willing  to  execute  any  further  assurance  of  title  to  the 
leasehold  premises  to  the  defendant  company  as  the  court  may  direct.  The 
defendant  company,  by  its  answer,  fully  admits  the  complainant's  allegcitions, 
and  states  its  w^illingness  to  perform  the  contract  on  its  part  if  the  complain- 
ant can  make  a  good  and  marketable  title  to  said  land  and  premises,  but  charges 
that  the  complainant  is  not  able  to  make  such  title  for  the  reasons  stated  in 
the  bill  of  complaint,  and  declines,  without  the  direction  and  command  of  the 
court,  to  perform  on  its  part  the  contract.  The  parties,  complainant  and  de- 
fendants, by  their  respective  solicitors,  stipulate  in  writing  for  the  hearing  of 
the  cause  upon  the  bill  of  complaint  and  the  answers  of  the  defendants.  The 
question  in  this  case  is:  Can  the  court  grant  the  prayer  of  the  complainant 
for  a  decree  directing  or  compelling  the  defendants  specifically  to  perform 
their  contract  with  the  complainant  on  the  allegations  of  the  bill  and  the  an- 
swers in  the  cause.  The  complainant  contends  that  an  equitable  estate  was 
vested  in  the  defendant  company  by  its  contract  with  the  complainant  on 
March  3,  1887,  and  that  the  company  is  not  precluded  by  the  act  of  congress 
of  March  3,  1887,  restricting  the  ownership  of  real  estate  in  the  territoiies  to 
American  citizens,  from  converting  their  equitable  estate  into  a  legal  estate. 
A  court  of  equity  is  as  much  bound  by  the  common  or  statute  law  command- 
ing or  prohibiting  a  thing  to  be  done  as  a  court  of  law.  The  maxim  that 
equity  follows  the  law  means  that  equity  adopts  the  analogies  furnished  by 
the  rules  of  law.  The  maxim  that  equity  regards  that  as  done  which  ought  to 
have  been  done  finds  its  application  in  cases  of  the  equitable  conversion  of  prop- 
erty, and  where  the  act  is  not  illegal,  as  where  money  is  directed  to  be  invested 
in  lands  in  which  case  the  money  is  treated  as  real  estate  in  equity;  or  where 
land  is  contracted  to  be  sold,  it  is  treated  in  some  cases  as  money.  But  this 
has  no  application  to  the  case  before  the  court.  There  is  no  authority  t-o  com- 
pel specific  performance  of  the  agreement  while  the  act  of  congress  is  in  force. 
Baylies  v.  Fettyplace,  7  Mass.  325,  337;  Harrington  v,Dennie,  13  Mass.  93, 
94;  Church  v.  Mayor,  etc.,  5  Cow.  538;  2  Pars.  Cont.  184-186, 564,  576.  The 
general  rule  authorizing  a  decree  for  the  specific  performance  of  a  contract  is 
that  the  matter  in  controversy  has  some  special  value  not  capable  of  being 
compensated  in  damages,  or  it  is  the  breach  of  a  contract  for  which  the  law 
affords  no  adequate  relief.  The  complainant  alleges  that  the  contract  between 
himself  and  the  defendant  company  was  executed,  and  that  the  company  was 
incorporated  on  the  same  day,  (March  3d,)  that  the  president  approved  said 
act  of  congress,  but  before  its  approval.  It  is  not  clear,  from  the  allegations 
of  the  bill,  whether  the  want  of  notice  of  the  act  of  congress  refers  to  the  time 
when  the  contract  was  executed,  and  when  the  defendant  was  incorporated, 
or  refers  to  the  time  while  the  negotiation  between  the  parties  was  going  on. 
The  defendant  company,  in  its  answer,  after  admitting  that  the  act  of  con- 
gress was  not  approved  by  the  president  until  after  the  expiration  of  five  hours 
subsequent  to  the  making  of  the  contract,  alleges  that  arrangements  for  the 
incorporation  of  the  defendant,  In  view  of  said  contract,  had  been  the  subject 
of  negotiation  between  the  parties  before  any  information  had  reached  Eng- 
land or  had  come  to  the  parties  of  the  bill  which  resulted  in  said  act  of  con- 
gress. If  the  want  of  notice  was  available  for  any  purpose,  it  should  have 
been  averred  that  the  contract  was  executed  before  the  defendant,  as  well  as 
the  complainant,  had  notice  of  the  act  of  congress.    But  it  is  not  applicable 
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to  this  case,  according  to  the  well-known  maxim  that  ignorance  of  law  is  not 
an  excuse*  and  this  applies  as  well  In  equity  as  in  law.  The  covenants  of  the 
contract  are  mutual.  The  complainant  offers  to  perform  the  contract  on  his 
part  upon  payment  of  the  purchase  money,  and  the  defendant  company  is  will- 
ing to  perform  the  contract  on  Its  part  if  the  complainant  axn  make  the  com- 
pany a  good  marketable  title  to  the  premises.  Where  there  is  equal  equity, 
the  couit  will  not  interpose  on  either  side,  but  will  leave  the  parties  in  statu 
quo.  The  act  of  congress  so  often  referred  to  is  entitled  "An  act  to  restrict 
the  ownership  of  real  estate  in  the  territories  to  American  citizens,  and  so 
forth."  Approved  March  3,  1887.  By  the  first  section  of  this  act,  and  the 
one  applicable  to  this  case,  it  is  provided  that  it  shall  be  unlawful  for  any  per- 
son or  persons  not  citizens  of  the  United  States,  or  who  have  not  lawfully 
declared  their  intention  to  become  sucli  citizens,  or  for  any  corporation  not 
created  by  or  under  the  laws  of  the  United  States,  or  of  some  state  or  territory 
of  the  United  States,  to  hereafter  acquire,  hold,  or  own  real  estate  so  hereafter 
acquired,  or  any  interest  therein,  in  any  of  the  territories  of  the  United  States 
or  in  the  district  of  Columbia,  except  such  as  may  be  acquired  by  inheritance 
or  in  good  faith,  in  the  ordinary  course  of  justice  in  the  collection  of  debts 
heretofore  created:  provided,  that  the  prohibition  of  this  section  shall  not  ap- 
ply to  cases  in  which  the  right  to  hold  or  dispose  of  lands  in  the  United  States 
is  secured  by  existing  treaties  to  the  citizens  or  subjects  of  foreign  countries, 
which  rights,  so  far  as  they  may  exist  by  force  of  any  such  treaty,  shall  con- 
tinue to  exist  so  long  as  such  treaties  are  in  force,  and  no  longer."  St.  2d 
Sess.  49th  Cong.  1886-87.  p.  476. 

The  parties  to  the  suit,  complainant  and  defendants  and  corporation,  come 
within  the  class  of  persons  and  corporations  prohibited  by  the  act  from  ac- 
quiring real  estate  in  the  territories,  unless  they  are  within  the  exceptions  of 
the  act.  The  complainant,  John  (Jerald  Potter,  and  the  defendant  Valentine 
Walbran  Chapman  are  aliens  and  residents  of  the  county  of  Middlesex,  Eng- 
land, and  the  defendant  the  Bio  Arriba  l4and  &  Cattle  Company  is  an  alien 
corporation,  created  and  organized  under  the  la\ys  of  the  united  kingdom  of 
Great  Britian  and  Ireland.  Evidently  they  do  not  come  within  the  exceptions 
allowing  aliens  and  alien  corporations  to  acquire  real  estate  by  inheritance 
or  in  good  faith,  in  the  ordinary  course  of  justice,  in  the  collection  of  debts 
created  before  the  passage  of  the  act,  nor  within  the  class  of  cases  in  which 
the  right  to  hold  or  dispose  of  lands  in  the  United  States  is  secured  by  ex- 
isting treaties  to  the  citizens  or  subjects  of  foreign  countries  so  long  as  the 
treaties  are  in  force.  By  the  second  section  of  the  act  no  corporation  hav- 
ing more  than  20  per  centum  of  its  stock  owned  by  alien  persons  or  alien  cor- 
porations "shall  hereafter  acquire  or  hold  or  own  any  real  estate  hereafter  ac- 
quired in  any  of  tlie  territories  of  the  United  States  or  of  the  District  of  Co- 
lumbia." By  section  third  of  this  act  "i^o  corporation,  except  for  the  con- 
struction or  operation  of  railroads,  canals,  qr  turnpikes,  shall  hereafter  acquire, 
hold,  or  own  more  than  five  thousand  acres  of  land  in  any  of  the  territories  of 
the  United  States."  To  decree  a  conveyance  of  the  real  estate,  thereby  con- 
verting an  equitable  estate  into  a  legal  one,  by  virtue  of  the  agreement  be- 
tween the  parties  for  a  title,  would  make  an  exception  not  made  by  the  act  of 
congress,  and  violate  the  provisions  prohibiting  alien  corporations  from  ac- 
quiring real  estate  in  the  territories  of  the  United  States.  The  exceptions 
mentioned  in  the  act  of  congress  must  be  held  to  exclude  all  exceptions  not 
expressed  or  necessarily  implied.  Corporations  and  natural  persons  acquire 
and  hold  property  under  different  tenures.  Corporations  derive  their  powers 
to  acquire  and  hold  property  from  charters  and  acts  of  incorporation  under 
legislative  authority.  For  some  purposes  not  necessary  to  be  considered  in 
this  case,  corporations  are  deemed  persons.  When  the  alien  act  became  a  law. 
the  Rio  Arriba  ranches  were  not  lawfully  acquired  or  held  by  said  company 
and  corporation,  and  not  excepted  out  of  said  act  as  real  estate  acquired  be- 
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fore  the  passage  of  the  act.  A  territorial  legislature  may  create  corporations, 
and  prescribe  the  terms  upon  which  they  may  do  business  or  acquire  property 
in  the  territory,  subject  to  the  control  of  congress.  Williams  v.  Bank,  7 
Wend.  539;  Riddick  v.  Amelin,  1  Mo.  5;  University  v.  State^  14  How.  268. 
The  agreement  between  the  complainant,  Potter,  and  the  defendant  corpora- 
tion was  not  made  under  the  sanction  of  the  laws  of  the  territory  of  New  Mex- 
ico, but  in  disregard  of  its  laws.  Section  218,  CJomp.  Laws  N.  M.,  provides 
that  "every  company  incorporated  under  the  laws  of  any  foreign  state  or  king- 
dom, or  of  any  state  or  territory  of  tlie  United  States  beyond  the  limits  of 
this  territory,  and  now  or  hereafter  doing  business  in  this  territory,  shall  file 
in  the  office  of  the  secretary  of  this  territory  and  in  the  office  of  the  recorder 
of  deeds  of  the  county  in  which  the  principal  place  of  business  of  such  corpo- 
ration shall  be,  a  copy  of  its  charter  of  incorporation ;  or  in  case  such  company 
is  incorporated  under  any  general  incorporation  law,  a  copy  of  its  articles  of 
incorporation,  and  of  such  general  incorporation  law,  all  duly  certified  by  the 
proper  authority  of  such  foreign  state,  kingdom,  or  territory.  Such  company 
shall  also,  before  it  is  authorized  or  permitted  to  do  business  in  this  territory, 
make  and  file  with  the  secretary  of  the  territory  and  in  the  office  of  the  re- 
corder of  deeds  of  the  county  in  which  its  principal  place  of  business  shall  be, 
a  certificate,  signed  by  the  president  and  aecretary  of  such  company,  duly  ac- 
knowledged, designating  the  principal  place  where  the  business  of  such  com- 
pany shall  be  carried  on  in  this  territory,  and  an  authorized  agent  or  agents 
residing  at  such  principal  place  of  business,  upon  whom  process  may  be  served, 
and  such  corporations  shall  have  the  same  powers,  and  shall  be  subject  to  all 
the  liabilities  and  duties  as  corporations  of  a  like  character  organized  under 
the  general  laws  of  this  territory.  But  they  shall  have  no  other  or  greater 
powers,  and  no  foreign  or  domestic  corporation  established  or  maintained  in 
any  way  for  pecuniary  profit  of  its  stockholders  or  members  shall  purchase  or 
hold  real  estate  in  this  territory  except  as  provided  for  in  this  act  and  the 
laws  of  the  territory  now  existing.  *  *  *"  It  is  not  averred  in  the  bill 
of  complaint  or  otherwise  shown  that  the  copies  and  certificates  mentioned  in 
the  above  section  of  the  statute  have  been  filed  with  the  secretary  of  the  ter- 
ritory and  clerk  of  the  proper  county  as  prerequisites  before  the  company  was 
authorized  or  permitted  to  do  business  in  the  territory.  This  statute,  in  ex- 
press terms,  provides  that  foreign  corporations  shall  have  the  same  powers 
and  be  subject  to  all  the  liabilities  and  duties  of  corporations  of  a  like  charac- 
,ter  organized  under  the  general  laws  of  the  territory ;  but  that  they  shall  have 
no  other  or  greater  powers,  and  that  no  foreign  or  domestic  corporation  estab- 
lished or  maintained  in  any  way  for  the  pecuniary  profit  of  its  stockholdera 
or  members  shall  purchase  or  hold  real  estate  in  this  territory  except  as  pro- 
vided in  this  act  and  the  laws  of  the  territory  now  existing.  But  what  are 
the  purposes  for  which  corporations  may  be  organized  under  the  laws  of  this 
territory,  and  what  are  their  powera.  liabilities,  and  duties?  Section  192, 
Compiled  Laws  of  the  territory,  specifies  the  different  purposes  for  which  cor- 
porations maybe  organized  in  the  territory,  some  of  them  for  pecuniary  profit 
of  the  stockholders  and  members  of  the  company,  others  for  benevolent,  char- 
itable, and  scientific  purposes,  and  still  others  of  a  different  kind.  By  the 
following  section  (section  193)  provision  is  made  for  the  organization  of  do- 
mestic corporations,  requiring  the  parties  to  make,  sign,  acknowledge,  and 
record,  in  the  proper  office,  a  statement  in  writing  setting  forth  the  full 
names  of  the  peraons;  the  corporate  name  of  the  company;  the  objects  for 
which  the  company  shall  be  formed;  the  amount  of  its  capital  stock;  the  time 
of  its  existence,  not  to  exceed  50  years;  the  number  of  shares  of  which  the 
stock  shall  consist;  the  number  of  directors  and  their  names;  the  name  of  the 
city  or  town  and  county  in  which  the  principal  place  of  business  of  the  com- 
pany is  to  be  located.  Section  195  of  the  statute  defines  the  powers  conferred 
on  domestic  corporations,  and  among  other  powers  to  have  succession  for  the 
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period  limited  with  power  ''to  purchase,  hold,  sell,  mortgage,  and  convey  such 
real  and  personal  estate  as  the  purposes  of  the  corporation  shall  require.*' 
There  is  no  mistaking  the  purposes  of  the  Rio  Arriha  Land  &  Cattle  Company 
as  being  a  corporation  for  the  pecuniary  profit  of  its  stockholders  or  mem- 
bers, as  shown  by  the  bill  of  complaint.  The  court  can  have  no  legal  evidence 
of  the  corporate  character  of  the  defendant  company  nor  of  its  powers,  duties, 
and  liabilities,  without  having  the  copies  of  the  certificates,  charters,  and  stat- 
utes certified  by  the  secretary  of  the  territory,  or  the  originals  as  required  by 
section  220,  Comp.  Laws,  N.  M.  The  agreement  between  the  parties  recit^ 
that  the  cbmplainant,  Potter,  sliall  seU,  and  the  company  shall  purchase,  the 
Bio  Arriba  ranches,  estimated  to  contain  about  270,000  acres  of  land,  and  the 
buildings  thereon,  and  live-stock,  horses,  etc.,  and  followed  by  an  averment 
in  the  bill  of  complaint  that  the  company  had  purchased  a  herd  of  cattle  and 
placed  the  same  on  tbe  land  and  premises  known  as  the  "  Rio  Arriba  Ranches. " 
for  corporate  enjoyment  and  purposes.  Was  not  the  purchase  of  the  land  and 
cattle  a  positive  violation  of  the  laws  of  the  territory,  inhibiting  foreign  cor- 
porations from  doing  business  in  the  territory,  and  from  acquiring  or  holding 
property  in  the  territory  witliout  having  first  complied  with  the  statutes? 
Will  the  court  decree  specific  performance  of  the  agreement,  thereby  com- 
pelling the  defendant  corporation  to  accept  a  deed  of  conveyance,  when  such 
decree  and  deed  will  violate  the  laws  of  the  territory?  The  statute  author!^ 
ing  bodies  politic  to  convey  their  real  estate  must  be  construed  in  connection 
with  the  statute  authorizing  corporations  to  acquire  and  hold  real  estate. 
Comp.  Laws  N.  M.  §§  218,  2748.  To  say  that  the  statute  authorizing  aliens 
to  acquire,  hold,  and  sell  real  estate  in  the  territory  includes  alien  corpora- 
tions, without  any  restriction  on  their  powers,  would  be  to  lose  sight  of  all 
distinctions  between  natural  persons  and  corporations.  Comp.  Laws  K.  M. 
§§  218,  2746.  Their  charters  and  acts  of  incorporation  must  define  their  pow- 
ers, and  not  the  general  provisions  of  statutes  relating  to  real  estate  and  con- 
veyances. Under  the  general  rules  for  the  construction  of  statutes,  all  on  the 
same  subject  are  construed  together,  and  no  one  statute  is  to  be  rejected  for 
the  purpose  of  supporting  another.  Comp.  Laws  N.  M.  §§  218,  1851,  2614. 
Evidently  the  purpose  of  the  parties  was  that  the  defendant  corporation 
should  acquire  property  and  do  business  in  the  territory  of  New  Mexico  by 
virtue  of  its  foreign  charter  or  act  of  incorporation,  without  regarding  the 
laws  of  the  territory.  They  stipulate  that  the  agreement  shall  be  filed  witji 
the  registrar  of  joint-stock  companies,  pursuant  to  the  company's  act,  1867, 
alleging  in  the  bill  that  tbe  agreement  had  been  so  filed.  The  complainant. 
Potter,  agrees  to  give  such  covenants  and  conveyances  as  shall  be  in  compli- 
ance with  the  conveyancing  and  law  of  property  act  1881.  The  purchase  was 
to  be  completed,  the  money  paid,  and  deeds  executed  in  the  city  of  London. 
The  transcript  contains  an  agreement  between  the  parties  that  the  cause  and 
all  matters  in  controversy  therein  should  be  heard  and  finally  determined 
upon  the  bill  of  complaint,  and  answers  filed  in  the  cause  as  hereinbefore 
stated,  and  a  further  agreement  to  omit  from  the  printed  record  the  exhibit 
referred  to  in  the  pleadings,  the  tenor  and  purport  of  the  same  being  set  forth 
in  the  pleadings  according  to  the  agreement.  The  duties  and  liabilities  of 
tbe  corporation,  and  the  legal  evidence  of  its  existence,  are  not  matters  of 
privilege  that  litigants  may  dispense  with  and  waive  by  agreement.  It  is  not 
giving  the  statute  a  retrospective  operation  to  refuse  a  decree  for  specific  per- 
formance of  an  executory  contract.  Specific  performance  cannot  be  claimed 
as  a  vested  right  or  right  of  any  kind,  but  depends  on  the  circumstances  of 
each  particular  case.  2  Story,  Eq.  Jur.  g  742.  The  statutes  of  this  territory 
make  no  discrimination  between  foreign  and  domestic  corporations  as  respects 
the  right  to  acquire,  hold,  and  dispose  of  their  property.  These  statutes  have 
been  in  force  more  than  20  years.  No  objection  can  be  made  as  to  the  treat- 
ment of  alien  or  foreign  corporations  that  will  not  apply  to  domestic  corpora- 
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tions.  The  legislation  of  the  territory  has  always  heen  liberal  towards  for- 
eign corporations  and  foreign  and  alien  persons  in  conferring  the  right  to  ac- 
quire, enjoy,  and  dispose  of  their  property  in  the  territory.  In  the  case  of  the 
Singer  Manvf'g  Co,  v.  Hardin,  16  Pac.  Rep.  605,  decided  at  the  present  terra 
of  the  court,  section  218  of  the  Compiled  Laws  of  the  territory  was  upheld  in 
most  if  not  all  of  its  provisions.  In  tliat  case  the  court  refers  to  and  quotes 
from  the  case  of  Paul  v.  Virginia^  8  Wall.  168,  as  follows:  "It  affirms  the 
right  of  a  state  or  territory  to  name  the  conditions  upon  which  a  foreign  cor- 
poration may  enter  the  state  and  there  exercise  the  corporate  franchise  and 
receive  the  recognition  and  protection  of  the  local  sovereignty,"  where  the 
conditions  do  not  constitute  a  transaction  of  commerce  within  the  meaning  of 
the  constitution.  This  is  farther  explained  in  the  case  of  Ferry  Co,  v.  Penn- 
syicania,  114  U.  8.  196,  5  Sup.  Ct.  Bep.  826.  In  that"  case  the  court  said: 
"As  to  those  subjects  of  commerce  which  are  local  or  limited  in  their  nature 
or  sphere  of  operation,  the  state  may  prescribe  regulations  until  congress  as- 
sumes control  of  them."  Clearly  the  regulations  prescribed  by  the  territorial 
statutes  relate  to  subjects  which  are  local  and  limited  to  the  territory,  and  not 
inconsistent  with  the  commercial  clause  of  the  constitution. 

I  find  no  authority  to  change  by  a  decree  of  the  court  the stattis  of  the  prop- 
erty as  it  existed  at  the  time  the  alien  act  became  a  law  by  vesting  a  different 
title  in  the  defendant  company,  an  alien  corporation  and  thereby  conferring  a 
right  to  acquire  and  hold  real  estate  in  this  territory  by  a  different  tenure  con- 
trary to  the  act  of  congress  and  the  laws  of  the  territory.  On  these  grounds  I 
thiiik  the  complainant's  bill  ought  to  be  dismissed. 


(20  N6Y.  122) 

State  v.  Campbell. 
(Supreme  C(mrt  of  Nevada,    March  20, 1888.) 

1.  RaPB— EVTDISNOB— ChARAOTBR  OF  PROSECUTRIX. 

On  a  trial  for  rape,  the  court  properly  excluded  evidence  as  to  particular  instances 
of  unchastity  on  the  part  of  the  prosecutrix,  not  connected  with  the  case  on  triaL 

2.  Same— Statements  of  Prosecutrix. 

On  a  trial  for  rape,  it  is  error  to  admit  evidence  of  the  statements  made  by  pros- 
ecutrix at  the  time  of  making  complaint,  her  testimony  not  being  attacked. 
8.  Exceptions,  BiLii  of— Settlement  and  Sioninq— What  is  Sufficient. 

Where  tne  record  on  appeal  does  not  show  a  settlement  of  the  bill  of  exceptions, 
such  fact  will  be  presumed  from  the  signature  of  the  trial  judge  thereto  attached. 
4.  Same— Necessary  Contents— Evidence. 

An  objection,  on  appeal  from  a  conviction  for  rape,  that  the  verdict  was  against 
the  evidence,  cannot  be  considered  where  the  bill  oi  exceptions  does  not  purport  to 
contain  all  oi  the  evidence  submitted. 

Appeal  from  district  court,  Ormsby  county;  Bichaud  Rising,  Judge. 

Indictment  for  rape.  Defendant,  Campbell,  was  convicted,  and  appeals 
from  the  judgment,  and  from  an  order  overruling  his  motion  for  a  new  trial. 

If.  F.  Bartine,  T.  D,  Edwards,  and  /.  K.  Judge,  for  appellant.  The  At- 
torney General,  for  the  State. 

Belknap,  J.  Defendant  was  convicted  of  the  crime  of  rape.  He  appeals 
from  the  judgment  and  an  order  overruling  a  motion  for  a  new  trial.  Before 
the  argument  upon  the  merits,  the  attorney  general  moved  to  dismiss  the  ap- 
peal upon  the  ground  that  the  bill  of  exceptions  had  not  been  settled  by  the 
district  judge.  The  record  contains  no  authentication  of  a  settlement,  unless 
the  fact  may  be  inferred  from  the  signature  of  the  judge  attached  to  the  bill 
of  exceptions.  The  statute  provides  that  "a  bill  containing  the  exceptions 
must  be  settled  and  signed  by  the  judge,  and  filed  with  the  clerk,  within  ten 
:  days  after  the  trial  of  the  cause,  unless  further  time  be  granted  by  said  judge, 
or  by  a  Judge  of  the  supreme  court."  Gen.  St.  §  4303.  The  question  pr^ 
sented  is,  must  the  settlement  of  the  exceptions  be  proved  as  an  independent 
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fact?  The  statute  does  not  require  such  proof.  (Conceding  a  proper  signifi- 
cation to  the  act  of  the  judge  in  attaching  his  signature,  which  would  other- 
wise be  unmeaning,  the  legal  intendment  arises  that  he  performed  his  duty» 
and  settled  the  exceptions. 

1.  It  is  objected  that  the  verdict  is  contrary  to  the  evidence.  This  objec- 
tion cannot  be  considered,  because  the  bill  of  exceptions  does  not  purport  to 
contain  all  of  the  evidence  submitted  to  the  jury.  State  v.  Bonds,  2  Nev. 
265;  State  v.  Parsons,  7  Nev.  57. 

2.  Evidence  tending  to  prove  particular  instances  of  unchastity,  not  con- 
nected with  the  matter  before  the  court,  was  excluded.  The  decisions  are 
conflicting  as  to  the  correctness  of  this  ruling,  but  it  is  upheld  by  the  weight 
of  authority.  Mr.  Greenleaf  says:  "The  character  of  the  prosecutrix  for 
chastity  may  also  be  impeached;  but  this  must  be  done  by  general  evidence  of 
her  reputation  in  that  respect,  and  not  by  evidence  of  particular  instances  of 
unchastity.  Nor  can  she  be  interrogated  as  to  a  criminal  connection  with 
any  other  person,  except  as  to  her  previous  intercourse  with  the  prisoner  him- 
self; nor  is  such  evidence  of  other  instances  admissible.''  3  Green).  Ev.  g 
214.  The  reason  of  the  rule  is  thus  stated  in  Peferling  v.  State,  40  Tex. 
491:  "The  inquiry  is  for  the  purpose  of  proving  character,  and  it  would  oper- 
ate a  surprise  if  an  inquiry  as  to  particular  instances  of  immorality  or  inter- 
course with  particular  persons  whs  permitted  to  establish  the  character  of  the 
witness,  who,  as  has  been  said,  cannot  be  supposed  to  come  prepared  to  de- 
fend her  character,  except  against  a  general  attack."  See,  also.  People  v. 
Jackson,  3  Parker,  Grim.  R.  391;  Com.  v.  Regan,  105  Mass.  593;  Com.  v. 
Harris,  131  Miiss.  836,  and  authorities  cited  by  respondent.  In  this  connec- 
tion it  must  be  understood  that  a  witness  testifying  to  the  genenil  reputation 
of  the  prosecutrix  may,  upon  cross-examination,  have  his  attention  directed 
to  particular  acts  of  unchastity  for  the  purpose  of  ascertaining  the  weight  to 
be  attached  to  his  testimony. 

3.  The  sheriff  and  his  deputy  were  allowed  to  testify  to  the  particular  facts 
narrated  to  them  by  the  prosecutrix  at  the  time  of  making  complaint  of  the' 
Injury.  Such  testimony  is  hearsay,  and  was  inadmissible  in  evidence  except 
in  her  cross-examination,  or  as  confirmatory  of  her  story  if  attacked.  Her 
testimony  was  not  attacked,  and  the  testimony  was  erroneously  received. 
This  principle  is  too  well  settled  to  admit  of  discussion.  It  is  thus  stated  by 
Mr.  Greenleaf:  "  Though  the  prosecutrix  may  be  asked  whether  she  made  com- 
plaint of  the  injury,  and  when  and  to  whom,  and  the  person  to  whom  she 
complained  is  usually  called  to  prove  that  fact,  yet  the  particular  facts  which 
she  stated  are  not  admissible  in  evidence,  except  when  elicited  in  cross-exam- 
ination, or  by  way  of  confirming  her  testimony  after  it  bad  been  impeached. 
On  the  direct  exarain:ition,  the  practice  has  been  merely  to  ask  whether  she 
made  complaint  that  such  an  outrage  had  been  perpetrated  upon  her,  and  to 
receive  only  a  simple  •  Yes '  or  'No.*  Indeed,  the  complaint  constitutes  no 
part  of  the  res  gestce.  It  is  only  a  fact  corroborative  of  the  testimony  of  the 
complainant;  and,  when  she  is  not  a  witness  in  the  case,  it  is  wholly  inad- 
missible."   3  Greenl.  Ev.  §  213. 

Judgment  reversed,  and  cause  remanded. 


(16  Or,  113)  .     . 

Oregon  &  W.  M.  Sav.  Bank  v.  Jordan,  Sheriff,  et  al. 
{Supreme  Court  of  Oregon.    February  29, 1888.) 

1.  Taxation— Assessment— VERnriED  List  op  Taxabi^b  Propbbtt. 

The  verified  list  required,  under  Hill's  Code,  §  2769,  to  be  furnished  the  assessor 
by  a  tax-payer,  does  not  constitute  an  assessment  when  received  by  the  assessor. 
It  simply  aids  him  in  obtaining  a  true  description  of  taxable  property,  and  is  evi- 
dence from  which  the  assessment  may  be  made. 
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2.  SaMB— AsSBSSMBNTf  WhAT  Ck>K8TlTUTE8. 

Property  ia  not  asseaaed.  though  on  a  verified  list,  until  It  is  set  down  in  the  as- 
sessment roll,  as  required  by  Hill's  Code,  $  2770. 
8.  Same— Board  op  Equalization— Property  Omitted— Notiob. 

The  board  of  equalization,  in  making  the  proper  corrections  under  section  2779, 
Hill's  Code,  may  place  on  the  assessment  roll  property  of  a  tax-payer  which  had 
been  omitted  by  tne  assessor,  or  not  assessed :  and  this,  without  the  three-days  no- 
tice to  such  tax-payer.  Notice  is  requisite  only  when  the  valuation  of  property  al- 
ready assessed  is  raised. 

4.  Same— Relief  against  Collection— Equity  Jurisdiction. 

Before  equity  will  interfere  to  enjoin  the  collection  of  a  tax,  the  facts  i>resented 
must  disclose  a  case  falling  under  some  recognized  head  of  equity  jurisdiction;  such 
as  the  preventing  a  multiplicity  of  suits,  removing  cloud  from  Utle,  or  the  like,  or, 
it  seems,  illegality  of  the  tax. 

5.  Same— Assessors  Act  Judicially. 

Assessors  act  judicially  in  valuation  of  property;  and  their  determinations  are 
binding,  in  cases  where  they  have  jurisdiction,  until  reversed  or  set  aside  by  some 
tribunal  having  authority  to  review  their  action. 

6.  Same— Relief  against  Assessment- Remedy  of  Tax-Payer. 

The  remedy  of  the  tax-payer,  in  all  ordinary  cases  for  errors  in  his  assessment,  is 
to  go  before  the  board  of  equalization;  and,  failing  to  obtain  redress,  to  seek  it  by 
wnt  of  review.    Rhea  v.  JJmatllla  Co.,  2  Or.  298,  and  PoppleUm  v.  YarrUiill  Co., 
8  Or.  338,  approved. 
(SyllcUms  by  the  Court.) 

Appeal  from  circuit  court,  Multnomah  county. 

Action  by  the  Oregon  &  Washington  Mortgage  Savings  Bank  against  Thomas 
A.  Jordan,  sheriff  of  Multnomah  county,  and  against  the  county,  to  enjoin 
the  collection  of  a  tax. 

McDougall  <&  Bower^  for  appellant.    licQinn  d-  Simon,  for  respondents. 

Strahan,  J.  The  object  of  this  suit  is  to  enjoin  the  collection  of  a  tax. 
The  material  part  of  the  complaint  is,  in  substance,  as  follows:  That  on  or 
before  August  25, 1884,  plaintiff  furnished,  and  filed  with  the  assessor  of  Mult- 
nomah county,  a  full  statement  of  the  property  of  the  plaintiff,  and  duly  sworn 
to,  as  required  by  law.  That  said  statement  contained  all  personal  property, 
except  shares  of  stock  in  Portland  National  Bank,  which  plaintiff  believed 
were  assessed  to  said  Portland  National  Bank.  That  the  assessor  of  Mult- 
nomah county  returned  a  list  of  assessable  property  as  required,  and  the  board 
of  equalization  examined  the  same,  and  made  the  following  assessments: 
Money,  notes,  and  accounts,  $118,210;  real  estate,  $24,000;  mortgages, $68,- 
670;  and  allowed  an  indebtedness  within  the  stfite  of  $145,280,  and  leaving 
total  taxable  property  of  $62,600.    That  on  said  sum  of  $62,600  there  was 

levied  a  tax  of  $ ,  and  a  warrant  for  its  collection  placed  in  the  hands 

of  Thomas  A.  Jordan.  That,  at  the  time  said  assessment  was  made,  the  plain- 
tiff had  no  property  in  the  county  of  Multnomah  subject  to  assessment  and 
taxation,  the  whole  thereof  being  offset  by  deduction  of  indebtedness.  That 
nearly  all  of  plaintiff's  property  consists  of  notes  secured  by  mortgage,  and 
that  the  same  are  taxable  in  the  counties  where  the  lands  securing  the  same 
lie,  and  that  said  assessment  of  $118,210  was  arbitrarily  made,  and  was  erro- 
neous as  to  all  in  excess  of  $50,000.  That  said  assessment  is  erroneous,  ex- 
cessive, and  unjust,  and  the  taxes  levied  thereon  are  an  apparent  lien  and 
cloud  on  the  title  of  the  plaintiff's  aforementioned  real  estate.  That  there- 
after said  assessment  roll,  with  the  warrant  of  the  county  court  attached,  was 
placed  in  the  hands  of  defendant  Thomas  A.  Jordan,  sheriff  of  Multnomah 
county,  for  collection.  That  he  returned  said  tax  as  delinquent,  and  the  county 
clerk  has,  as  by  law  directed,  issued  a  writ  under  his  hand,  and  with  the  seal 
of  the  county  court  attached  thereto,  directed  to  said  sheriff,  commanding  him 
to  levy  on  the  goods  and  chattels  of  the  plaintiff,  and,  if  none  be  found,  then 
upon  the  real  property  of  the  plaintiff,  and  that  said  Jordan  will  unless  re- 
strained, etc.,  and  that  plaintiff  has  no  plain  or  adequate  remedy  at  law;  and 
pray  that  defendant  be  re-restrainecl.     Upon  the  filing  of  the  complaint,  a  re- 
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straining  order  was  issued.  The  defendants  demurred  to  the  complaint,  for 
the  reasons — Firsts  the  same  did  not  contain  facts  sufficient  to  constitute  a 
cause  of  suit;  and,  second,  there  is  a  misjoinder  of  parties  defendant,  in  that 
the  county  of  Multnomah  is  joined  as  a  party  defendant.  The  demurrer  was 
overruled;  and  the  defendants  refusing  to  answer,  and  electing  to  stand  by 
their  demurrer,  a  final  decree  was  entered  in  favor  of  the  pJaintiflf,  enjoining 
the  collection  of  the  taxes  assessed  against  the  plaintiff  in  Multnomah  county 
for  the  year  1884.  This  decree  was  entered  on  the  2l8t  of  September,  1887, 
from  which  this  appeal  is  taken. 

1.  Section  2769,  HIU's  Code,  makes  it  the  duty  of  any  person  liable  to  be 
taxed  in  his  county  to  furnish  the  assessor  a  list  of  his  real  estate  situate  in 
his  county  liable  to  taxation,  and  a  list  of  all  his  personal  property  liable  to 
taxation  in  this  state.  "This  list  is  to  be  veritied  by  such  person,  that  to  the 
best  of  his  knowledge  and  belief  such  list  contains  a  full  and  true  account  of 
all  his  pn^>erty  liable  tp  be  taxed  in  such  county."  The  receiving  of  this  list 
by  the  assessor  is  not  an  assessment  of  the  property.  It  is  simply  a  part  of 
the  means  provided  by  law  to  aid  the  assessor  in  discovering  and  obtaining  a 
true  description  of  the  property  liable  to  taxation  in  his  county.  If  satisfied 
of  its  truth  and  correctness,  it  is  evidence  upon  which  the  assessor  may  act  in 
making  the  assessment,  or  he  may  act  on  his  own  knowledge,  or  institute 
further  inquiries,  until  all  of  the  property  of  each  tax-payer  in  his  county  is 
placed  upon  his  tax-roll.  The  property  is  not-  assessed  until  it  is  set  down  in 
the  assessment  roll,  as  provided  by  section  2770,  Hill's  Code.  Section  2778, 
HUrs  Code,  declares  what  ofiicers  in  the  county  shall  constitute  the  board  of 
equalization,  and  section  2779  declares  a  part  of  the  duties  of  such  board  as 
follows:  ''If  it  shall  appear  to  such  board  of  equalization  that  there  are  any 
lands  or  other  property  assessed. twice,  or  in  the  name  of  a  person  or  persons 
not  the  owner  thereof,  or  assessed  under  or  beyond  its  actual  value,  or  any 
lands,  lots,  or  other  property  not  assessed,  said  board  shall  make  the  proper 
corrections. "  Waiving,  for  the  present,  the  more  important  question  of  the 
jurisdiction  of  a  court  of  equity  to  correct  improper  assessments  by  injunction 
under  the  facts  disclosed,  the  complaint  is  open  to  serious  criticism.  What  is 
meant  by  "a  list  of  assessable  property  as  required"  ?  There  is  no  such  docu- 
ment known  to  the  assessment  laws  of  this  state.  The  official  record  of  the 
assessor's  work  is  the  assessment  roll,  which  he  is  required  to  return,  and  it 
may  be  inferred  that  that  is  the  document  which  was  before  the  bom-d  of 
equalization.  By  the  terms  of  section  2779,  supra,  said  board  has  power  to 
make  the  proper  corrections,  among  other  cases,  when  any  land,  lots,  or  other 
property  has  not  been  assessed.  This  language  was  evidently  designed  to  con- 
fer upon  the  board  power  to  make  the  necessary  corrections  by  assessing  the 
property  where  it  has  not  been  assessed,  and  this  power  has  been  constantly 
exercised  by  boards  of  equalization  throughout  the  state.  The  power  con- 
ferred by  this  section  is  clearly  distinguishable  from  that  conferred  by  section 
2780,  which  gives  the  board  power  to  "increase  the  value  of  any  property  so 
assessed"  upon  three  days'  notice.  In  the  one  case,  if  property  is  omitted 
from  the  roll,  it  may  be  placed  there,  and  a  proper  valuation  placed  upon  it; 
and  this,  without  notice.  In  the  other,  the  property  being  found  upon  the 
roll,  and  valued  by  the  assessor,  that  valuation  cannot  be  changed  or  disturbed 
without  the  requisite  notice.  The  board  may  haVe  erred;  but,  so  far  as  ap- 
pears from  the  record  before  us,  it  had  the  power  to  place  on  the  assessment 
roll  property  other  than  that  returned  thereon  by  the  assessor;  and,  so  far  as 
appeal's,  that  is  the  action  complained  of  here. 

2.  As  a  general  rule,  equity  has  nothing  to  do  with  the  correction  of  er- 
roneous assessments.  Aside  from  the  requirements  of  the  statute,  public 
policy  requires  that  the  revenues  should  be  promptly  assessed  and  collected 
by  those  officers  and  through  tliose  agencies  which  the  law  has  specially  pro- 
vided for  that  purpose.    Unless,  therefore,  a  case  can  be  brought,  by  its  par- 
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ticular  and  peculiar  facts,  under  some  one  of  the  heads  of  equity  jurisdiction, 
such  as  the  preventing  a  multiplicity  of  suits,  removing  cloud  from  title,  or 
the  lilie,  equity  will  not  ordinarily  interfere,  unless  the  tax  be  illegal.  The 
remedy  prescribed  by  statute  in  most  cases  will  be  found  ample  and  expedi- 
tious,  and  in  such  cases  it  ought  to  be  exclusive.  Burroughs  on  Taxation,  § 
102,  states  the  rule  thus;  ''Errors^  what  tribunal  corrects.  Where  the  as- 
sessor have  jurisdiction  of  the  persons  or  property  assessed,  they  act  judi- 
cially; and,  like  the  judgment  of  any  other  tribunal,  their  acts  are  conclusive 
until  reversed  in  the  mode  prescribed  by  law.  Whether  the  error  be  in  the 
valuation  of  property  at  too  high  a  rate,  or  upon  a  wrong  principle,  or  of  prop- 
erty which  is  claimed  as  exempt,  the  decision  of  the  assessor  cannot  be  at- 
'cacked  collaterally.  The  remedy  is  by  appeal  to  that  tribunal  provided  by  stat- 
ute; and,  if  there  be  none  provided,  then  it  is  hy  certiorari  "  And  this  prin-  . 
ciple  seems  to  be  supported  by  many  authorities.  Stewart  v.  Maple,  70  Pa. 
8t.  221 ;  1  High,  Inj.  §§  488, 492, 493;  Hughes  v.  Kliiie,  30 Pa.  St.  227;  Mack- 
lot  V.  City  of  Davenport,  17  Iowa,  379;  Merrill  v.  Gorham,  6  Cal.  41;  Por- 
ter V.  Railroad  Co,,  76  111.  561;  2  Desty,  Tax'n,  661;  Bank  v.  Lawler,  46 
Conn.  243;  Seeley  v.  Town  of  Westport,  47  Conn.  294;  Glass  Co,  v  McCaleb, 
81  111.  556;  Mayor,  etc,  v.  Meserole,  26  Wend.  132;  State  Railroad  Tax  Cases, 
92  U.  S.  575;  Cooley,  Tax'n,  542. 

3.  This  court  held  in  Rhea  v.  Umatilla  Co,,  2  Or.  298,  that  the  assessor  and 
clerk  constituted  a  tribunal  whose  decision  might  be  reviewed,  by  proceedings 
taken  for  that  purpose,  under  section  573  of  the  Code  as  it  then  stood.  In  that 
case  the  court  further  said:  "The  clerk  and  assessor  sit  as  a  tribunal  after 
public  notice  has  been  given  that  they  will  then  make  an  adjustment  of  valua- 
tions, and  any  aggrieved  property  holders  ought  to  appear  and  seek  redress 
for  wrongful  or  improper  assessments.  When  they  do  so  seek  a  correction, 
and  are  not  satisfied  with  the  decision,  the  law  provides  no  other  remedy  but 
to  avail  themselves  of  the  writ  of  review;  and  that,  too,  within  six  months 
after  the  decision. "  And  PoppleUm  v.  Yamhill  Co,,  8  Or,  338,  is  to  the  same 
effect.  The  plaintiff  could  have  appeared  before  the  board  of  equalization  of 
Multnomah  county,  then,  and  made  such  showing  as  would  have  induced  that 
tribunal  to  make  all  necessary  and  proper  corrections  in  its  assessment;  and, 
upon  its  refusal  to  do  so,  it  could  have  sued  out  a  writ  of  review,  and  brought 
the  questions  finally  before  the  court.  This  was  the  plaintiff's  remedy,  and 
the  only  remedy  under  the  facts  disclosed  by  the  complaint,  if  such  facts,  un- 
der any  circumstances,  furnished  grounds  for  relief.  No  authorities  have  been 
cited  showing  that  a  party  is  entitled  to  relief  by  injunction  under  the  facts 
disclosed  by  the  plaintiff,  and  it  is  believed  that  none  have  gone  so  far.  In 
reaching  the  conclusion  indicated,  we  have  not  overlooked  Dalton  \,\East 
Portland,  11  Or.  426,  5  Pac.  Rep.  193;  S tingle  v.  Necel,  9  Or.  62;  or  Brown 
V.  School' District,  12  Or.  345,  7  Pac.  Hep.  357.  These  cases,  in  all  their  es- 
sential conditions,  are  clearly  distinguishable  from  the  one  now  before  the 
court;  nor  is  it  intended,  by  anything  that  is  here  said,  to  impair  the  force  of 
those  cases  under  the  particular  facts  disclosed  by  each. 

We  are  satisfied,  for  the  reasons  above  given,  that  the  complaint  furnishes 
no  ground  for  equitable  interference  to  enjoin  the  tax  complained  of.  The 
decree  must  therefore  be  reversed,  and  the  suit  dismissed. 


(3  Wash.  T.  446) 

TiMMERMAN   t?.  TERRITORY. 

(Supreme  Covnrt  of  Washington  Territory,    January  28, 1888.) 
1.  Homicide— iNDioTMBNT—SuTFioiBNOT. 

An  indictment  presented  by  the  grand  jury  of  the  territory  of  Washington^ 
county  of  K.,  charging  defendant  in  said  county  with  purposely  and  maliciously 
killing  the  deceased,  by  shooting  and  mortally  wounding  said  deceased  with  a  pis- 
tol, from  which  mortal  wound  deceased  instantly  died,  is  sufficient  in  form. 
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8b  Samb— EviDENOS— Ck>RFn8  Delicti. 

The  c&nm8  delicti  in  a  trial  for  mnrdermaybe  proved  by  any  evidence  which  es- 
tablishes that  fact  beyond  a  reasonable  doubt. 
8.  Same— CiRCUMSTANTiA]:,  Evidence— Instruction. 

Where  circumstantial  evidence  alone  was  relied  upon  for  a  conviction  for  murder, 
the  court  properly  refused  to  charge  that  "each  and  every  circumstance  must  be 
consistent  with  the  other,  and  with  the  whole  chain ,  and  each  and  all  must  point  to 
defendant  exclusively  as  the  guilty  agent.  '* 
4.  Same — Trial— Form  of  Verdict. 

Under  Code  W.  T.  §  1108,  providing  that  the  verdict  of  a  jury  in  a  criminal  case 
may  be  in  the  form  "we,  the  jury,  *  •  »  find  the  defendant  guilty, "  a  general 
verdict  of  guilty,  under  an  Indictment  for  murder  in  the  first  degree,  is  sufficient 
without  setting  out  the  particular  degree  of  defendant's  guilt. 

Error  to  district  court,  (Joldendale  county. 

Indictment  against  John  Henry  Timmerman  for  the  murder  of  William 
Sterling.  The  jury  found  a  verdict  of  guilty,  and  defendant  sued  out  writ  of 
error. 

Ballard  c&  Coovert,  for  plaintiff  in  error.  H.  Dustin,  Pros.  Atty.,  and 
Dunbar  &  Smith,  for  defendant  in  error. 

Jones,  C.  J.  The  defendant  was  indicted  for  murder  in  the  first  degree. 
The  indictment  was  in  these  words:  "District  court  for  the  Fourth  judicial 
district  of  Washington  Territory,  holding  terms  at  Goldendale  for  the  county 
of  Klickitat,  W.  T.  The  Territory  of  Washington,  Plaintiff ,  vs.  Henry  Tim- 
merman.  Defendant,  Henry  Timmerman  is  accused  by  the  grand  jury  of 
the  territory  of  Washington  for  the  county  of  Klickitat,  by  this  indictment, 
of  the  crime  of  murder  in  the  first  degree,  committed  as  follows:  He  (said 
Henry  Timmerman)  in  the  said  county  of  Klickitat,  on  the  3d  day  of  Octo- 
ber, 1886,  purposely,  and  of  his*  deliberate  and  premeditated  malice,  killed 
William  Sterling,  by  then  and  there  purposely,  and  of  his  deliberate  and  pre- 
meditated malice,  shooting  and  mortally  wounding  tlie  said  William  Sterling 
with  a  pistol  which  he  (the  /laid  Henry  Timmerman)  then  and  there  held  in 
his  hand,  and  from  which  lu  *  rtal  wound  the  said  William  Sterling  instantly 
died. "  A  plea  of  not  guilty  was  entered,  and,  on  calling  a  jury  for  trial,  de- 
fendant challenged  two  jurors  for  cause.  The  challenges  were  overruled,  and 
the  defendant  accepted.  None  of  the  evidence  in  the  case  is  returned  to  this 
court,  and  therefore  there  is  nothing  here  by  which  this  court  can  ascertain 
whether  the  ruling  complained  of  is  correct  or  otherwise.  For  the  same  rea- 
son we  are  unable  to  say  whether  there  was  error  in  receiving  a  copy  of  a  tele- 
gram, or  whether  it  was  received  or  not. 

The  jury  returned  a  verdict  in  this  form:  "We,  the  jury,  in  the  case  of 
The  Ten'iio'i^  of  Washington  against  John  Henry  Timmerman,  find  the  de- 
fendant guilty," — and  sentence  of  death  was  pronounced.  This  verdict  is 
claimed  to  be  defective  in  this:  that  the  defendant  might  have  been  found 
guilty  of  murder  in  the  first  or  second  degree,  or  of  manslaughter,  under  this 
indictment;  and  therefore  the  verdict  was  uncertain,  and  the  court  could  not 
pronounce  sentence  upon  it.  If  the  objection  is  sound,  every  motive  exists 
for  so  declaring.  In  many  states  the  form  of  verdict  here  used  has  been  held 
bad  for  the  reasons  here  assigned,  but  growing  out  of  statutes  peculiar  to  such 
states;  and  in  others,  where  there  is  no  statutory  form,  because  of  the  reason 
of  the  matter  itself.  Our  Code  (section  1097)  provides  that,  "upon an  indict- 
ment for  an  offense  consisting  of  different  degrees,  the  jury  may  find  the  de- 
fendant not  guilty  of  the  degree  charged  in  the  indictment,  and  guilty  of  any 
degree  inferior  thereto."  The  next  section  provides  that  "in  all  other  cases 
the  defendant  may  be  found  guilty  of  any  offense  the  commission  of  which 
is  necessarily  included  within  that  with  which  he  is  charged  in  the  indictment. " 
It  would  seem  from  these  sections  that,  if  the  jury  found  the  defendant  guilty 
of  an  offense  of  inferior  degree  to  that  charged,  the  verdict  must  specify  that 
degree,  but,  if  the  verdict  was  intended  to  be  guilty  of  the  degree  charged, 
v.l7p.no.7 — 40 


Digitized  by 


Google 


626  PACIFIC  REPOBTEB.  {Wash.  T. 

there  would  be  no  necessity  of  so  specifying  it.  If  there  is  or  may  be  a  doubt 
as  to  this,  under  these  sections,  section  1103  seems  to  remove  any  possible 
room  for  criticism.  That  section  is  in  these  words:  "When  the  defendant  is 
found  guilty,  the  court  shall  fix  the  punishment,  and  the  verdict  may  be  sub- 
stantially in  the  following  form:   '  We,  the  jury,  in  the  case  of  T7ie  Territory 

of  Washington,  Plaintiff,  against  ,D^endant,  find  the  defendant 

guilty.'"  In  this  case  the  jury  used  this  form,  inserting  the  name  of  defend- 
ant in  the  blank,  and  one  of  the  jurors  signed  it  as  foreman.  We  have  no 
doubt  of  the  power  of  the  legislature  to  prescribe  the  form,  and  think  there  is 
no  uncertainty  as  to  the  fact  thus  found.  In  this  case  there  is  no  room  for 
doubt  left  when  we  take  into  consideration  the  fact  appearing  in  the  record 
that  the  court  instructed  tlie  jury  that  there  could  be  no  verdict,  under  the 
evidence,  but  one  of  acquittal,  unless  they  found  from  the  evidence,  beyond 
all  reasonable  doubt,  that  defendant  was  guilty  of  murder  in  the  first  degree, 
in  which  case  they  should  find  him  guilty* 

The  defendant  requested  that  the  following  instructions  be  given  to  the 
jury.  The  request  was  refused,  and  he  excepted.  "There  must  be  direct 
proof  that  William  Sterling  is  dead,  or  else  there  must  be  direct  proof  that  he 
has  been  murdered  by  defendant  In  such  way  and  manner  as  to  account  for 
the  disappearance  of  the  body.  (2)  When  circumstances  alone  are  relied 
upon  by  the  territory  for  conviction,  each  and  every  circumstance  must  be  con- 
sistent with  the  other,  and  with  the  whole  chain;  and  each  and  all  must  point 
to  the  defendant  exclusively  as  the  guilty  agent;  and  every  link  of  the  chain 
of  circumstances  must  be  so  complete  and  consistent  with  the  guilt  of  defend- 
ant as  to  exclude  every  reasonable  hypothesis  of  his  innocence,  and  so  perfect 
and  complete  as  to  establish  his  guilt  to  a  moral  certainty.'*  The  fact  of 
death  need  not  be  proven  by  direct  evidence.  Like  every  other  material  fact, 
the  corpus  delicti  must  he  proven  beyond  a  reasonable  doubt;  and  when  so 
found  by  evidence,  circumstantial  or  direct,  the  law  is  satisfied.  The  second 
in'struction  above  quoted  would  be  liable  te  mislead  if  given  as  asked,  even  if 
this  was  a  case  where  circumstantial  evidence  alone  was  relied  upon  for  con- 
viction. The  circumstances  might  point  to  two  persons  as  the  guilty  parties; 
the  defendant  being  one  of  the  two.  One  or  more  of  the  circumstances  proved 
might  have  no  reference  whatever  to  the  defendant,  or  to  the  crime  charged, 
or  form  no  part  of  "the  chain/'  or  not  point  to  any  particular  fact  connected 
with  the  crime,  and  the  jury  be  therefore  justified  in  not  considering  it  at  all. 
The  court  instructed  the  jury  rightly  and  fully  upon  the  question  of  reason- 
able doubt,  and  no  exception  was  taken  thereto;  and,  having  so  done,  there 
was  no  error  in  refusing  that  asked  by  defendant  on  the  same  subject,  even 
if  it  were  correct  in  law.  In  the  language  asked,  however,  it  was  liable  to 
mislead,  and  was  rightly  refused. 

The  form  ol  the  indictment  is  objected  to  as  insufficient  in  law,  and  the  fol- 
lowing points  are  made  upon  it:  "The  indictment  at  bar  does  not  show  (1)  a 
felonious  killing;  (2)  it  does  not  show  that  the  grand  jury  was  sworn;  (8)  it 
does  not  show  the  killing  to  have  been  vi  et  armis;  (4)  it  gives  no  descrip- 
tion of  the  wounds,  so  that  the  court  or  jury  could  determine  their  fatality; 
(5)  it  does  not  allege  that  the  pistol  was  loaded  with  powder  and  lead,  or  with 
anything;  (6)  it  does  not  allege  that  defendant  struck  or  hit  deceased  with 
any  death-dealing  missive;  (Tj  it  does  not  allege  that  the  deceased  was  in 
Klickitat  county  at  the  time  oi  the  shooting  or  of  the  death;  (8)  it  does  not 
allege  that  death  resulted  from  the  'mortal  wounding'  charged;  (9)  it  has 
no  indorsement  thereon  signed  by  the  foreman  of  the  grand  jury.  And  in 
capital  cases  there  is  no  waiver  by  going  to  trial.  The  indictment  contains 
nothing  but  a  mass  of  legal  conclusions.  Facts  are  not  stated.  It  is  not  cer- 
tain to  a  common  intent;  it  is  not  certain  to  a  general  intent;  it  is  not  cer- 
tain to  an  intent  in  every  particular.  These  are  required."  This  form  of  in- 
dictment has  by  this  court  (Leonard  v.  Territory,  2  Wash.  T.  381,  7  Pac. 
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Rep.  872)  been  approved,  and  the  whole  subject  folly  considered,  and  we  see 
no  cause  to  change  the  role. 

The  judgment  made  fixes  a  specific  day  for  its  execution.  This  is  irregu- 
lar, It  is  true,  but  it  is  mere  sui^lusage,  and  cannot  affect  its  validity.  The 
time  of  execution  should  be  fixed  in  the  warrant,  and  not  in  the  judgment. 

We  have  carefully  considered  the  whole  case  as  shown  by  the  record,  even 
upon  questions  not  raised  by  counsel,  and  find  no  material  error.  That  por- 
tion of  the  judgment  fixing  a  date  for  the  execution  will  be  vacated,  and  oth- 
erwise the  judgment  is  alhrmed,  and  the  cause  remanded,  with  instructions 
that  a  warrant  issue  to  carry  said  judgment  into  efFect  according  to  law. 

Allyn  and  Langford,  JJ.,  concur  in  the  result. 

(7  Moot.  407) 

Territory  v.  Scott. 
(Suvreme  Court  of  Montana.    January  21, 1888.; 

1.  HOMIOIDB— MURDEB— ThKBATS  AND  DlTFIOULTIBS— INSTRUOTIONB. 

In  a  trial  for  murder,  an  instruction  that  threats  and  previous  difficulties  are  evi- 
dence tending  to  prove  malice,  does  not  Invade  the  province  of  the  jury  and  assume 
that  threats  and  previous  difficulties  have  been  proved. 

2.  Samb— First  or  Sbcond  Degree— -Instructions. 

An  instruction  to  the  jury  that  if  they  find  the  defendant  kUled  the  deceased  un- 
lawfully, and  with  malice  aforethought,  they  must  find  him  guUty  of  murder,  and 
then  determine  whether  such  murder  is  in  the  first  or  second  degree,  immediately 
followed  by  correct  definitions  of  murder  in  the  first  and  second  degrees,  is  not 
erroneous  as  authorizing  the  jury  to  find  the  defendant  guilty  of  murder  in  the  first 
degree  upon  a  definition  of  murder  in  the  second  degree. 

Appeal  from  district  court,  Deer  Lodge  county. 

/.  jK  Boarmon,  for  appellant.     W.  E,  CuUen,  Atty.  Gen.,  for  the  Territory. 

McCoNNBLL,  G.  J.  The  defendant  has  appealed  from  an  order  of  the  dis- 
trict court  of  Deer  Lodge  county  overruling  his  motion  for  a  new  trial,  and 
from  the  judgment  of  conviction  rendered  by  said  court  against  him  on  the 
80th  day  of  December,  1887.  He  was  indicted  for  the  murder  of  his  wife, 
Matilda  Scott,  on  the  16th  day  of  November,  1887,  in  said  county  and  teiTi- 
tory  of  Montana.  He  was  tried  and  convicted  of  murder  in  the  first  degree 
on  the  24th  day  of  the  following  December.  He  was.  by  the  court,  sentenced 
to  be  hanged  on  the  17th  day  of  February  next.  The  transcript  does  not  con- 
tain the  evidence,  and  no  question  is  made  as  to  its  sufficiency  to  support  the 
verdict.  It  contains  a  number  of  exceptions  to  the  admissibility  upon  the 
trial  of  certain  evidence,  all  of  which  have  been  abandoned  and  not  insisted 
upon  by  the  counsel  of  the  prisoner;  but  on  account  of  the  greats  magnitude 
of  this  case,  involving  as  it  does  the  life  of  a  human  being,  we  have  given 
these  exceptions  a  careful  consideration,  and  find  none  of  them  well  taken. 

The  only  grounds  relied  upon  for  a  reversal  are  alleged  errors  in  the  charge 
of  the  court.  Instruction  No.  9  is  tlie  first  one  to  which  exception  is  taken. 
It  is  as  follows,  to-wit:  "If  the  jury  find  from  the  evidence  beyond  a  reason- 
able doubt  that  the  defendant  killed  the  deceased.  Matilda  Scott,  and  killed 
her  unlawfully,  then  they  should  next  determine  whether  or  not  such  killing 
was  murder.  The  second  essential  requisite  to  constitute  the  crime  of  murder 
is  that  the  killing  should  have  been  done  with  malice  aforethought.  Malice 
is  thus  defined:  'Express  malice  is  that  deliberate  intention  unlawfully  to 
take  away  the  life  of  a  fellow-being  which  is  manifested  by  external  circum- 
stances capable  of  proof.  Malice  may  be  presumed  to  exist  where  no  consid- 
erable provocation  appears,  or  where  all  the  circumstances  show  an  abandoned 
and  malignant  heart.  Threats  and  previous  diflAculties  are  evidence  tending 
to  prove  malice.'"  The  only  criticism  made  upon  the  instruction  is  upon  the 
sentence,  "Threats  and  previous  difficulties  are  evidence  tending  to  prove 
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malice,"  and  it  is  insisted  that  this  was  clearly  erroneous  in  that  it  assumed 
as  a  fact  that  threats  and  previous  difficulties  had  been  proven,  thereby  in- 
vading the  province  of  the  jury  to  the  prejudice  of  the  defendant.  In  the  ab- 
sence of  the  testimony  the  law  presumes  that  the  instruction  was  pertinent 
to  the  evidence  before  the  jury.  Indeed,  we  are  not  left  entirely  to  this  pre- 
sumption of  law,  because  the  bills  of  exceptions  in  the  transcript  contain 
enough  evidence  to  show  that  the  prisoner  and  the  deceased  had  had  previous 
difficulties,  and  that  he  had  committed  upon  her  an  assault  and  battery  for 
which  he  had  been  arrested.  This  instruction  does  not  assume  that  the  evi- 
dence proved  the  existence  of  threats  and  previous  difficulties.  To  charge 
that  threats  and  previous  difficulties  are  evidence  tending  to  prove  malice,  is 
neither  to  assume  that  they  had  been  proven,  nor  to  tell  the  jury  that  such 
was  the  case;  but  it  was  equivalent  to  saying  that  if,  in  view  of  the  evidence 
before  them,  threats  and  previous  difficulties  existed,  they  should  look  to  it  in 
determining  the  question  whether  there  was  malice.  It  is  no  invasion  of  the 
privileges  of  the  jury  for  the  court  to  present  to  them  its  views  of  the  bear- 
ings and  tendency  of  the  evidence.  The  court  had  just  defined  in  the  same 
instruction  what  malice  was,  and  the  object  of  that  part  of  the  charge  under 
consideration  was  to  call  their  attention  to  the  relevancy  and  beliring  of  this 
evidence  as  one  of  the  proofs  of  the  existence  of  malice.  While  the  existence 
of  malice,  and  the  existence  of  threats  and  previous  difficulties,  are  facts  to 
be  found  by  the  jury,  and  while  it  would  be  error  for  the  court  to  assume  that 
they  have  been  proven,  it  is  a  matter  of  law  for  the  court  to  deternjine  what 
relation  as  proofs  the  one  bears  to  the  other.  In  Thompson  on  Charging  the 
Jury,  p.  71,  we  find  the  following,  to- wit:  "It  is  not  an  invasion  of  the  prov- 
ince of  the  jury  for  the  judge  to  tell  them  that  they  may  consider  certain  evi- 
dence as  tending  to  prove  a  certain  fact,  without  making  any  comment  as  to 
the  weight  of  such  evidence,  or  that  testimony  has  been  introduced  to  prove 
a  certain  matter,  if  such  is  the  fact."  People  v.  Vasquez,  49  Cal.  560.  Mr. 
Wharton,  in  his  work  on  Criminal  Evidence,  §  784,  says:  "It  is  also  relevant 
to  inquire  whether  the  party  charged  was  on  bad  terms  with  the  party  injured, 
or  was  inflamed  to  any  special  animosity  to  a  cause  with  which  the  latter  was 
identified.  In  connection  with  this,  evidence  is  admissible  of  threats  and 
declarations  of  hostile  purposes,  as  well  as  of  quarrels  and  alienations." 
Hence  the  law  was  correctly  sta.ted,  and  in  doing  so  the  province  of  the  jury 
was  not  invaded.  He  did  not  tell  them  that  such  evidence  proved  the  existence 
of  malice,  or  that  this  was  its  bearing.  We  are  referred  to  the  cases  of  Anderson 
V.  State,  2  Ga.  380,  and  8tell  v.  Glass,  1  Ga.  486-489,  in  support  of  the  position 
that  this  instruction  was  an  invasion  of  the  province  of  jury.  In  the  first  of 
these  case^  the  trial  judge  charged  the  jury  that  under  the  facts  in  this  case 
they  should  allow  interest  to  the  plaintiff  from  the  time  of  the  receipt  of  the 
money  by  Anderson.  In  commenting  upon  this  the  supreme  court  of  Georgia 
says:  "Nothing  is  left  to  be  inquired  into  or  found  by  the  jury  touching  the 
facts  which  relate  to  the  interest;  the  court  appears  to  assume  the  facts  nec- 
essary to  charge  the  defendant  with  interest  as  proven,  and  directs  the  jury  to 
find  interest  against  him."  In  SteWs  Case,  the  judge  delivered  his  opinion 
as  a  matter  of  direction  of  fact  to  the  jury,  and  it  was  held  to  be  error.  It 
will  be  observed  that  there  is  a  wide  difference  between  these  cases  and  the 
one  at  bar.  They  both  directed  the  jury  what  conclusions  to  reach  from  cer- 
tain facts  which  they  assumed  to  have  been  proven;  while  in  the  case  at  bar 
the  court  merely  called  the  attention  of  the  jury  to  the  relation  of  threats  and 
previous  difficulties  as  proofs  of  malice.  He  neither  directed  them  to  find 
that  threats  and  previous  difficulties  nor  malice  existed,  but  left  them  free  to 
determine  that  for  themselves.  They  were  free  to  say  in  the  light  of  the  evi- 
dence whether  there  were  previous  difficulties,  and,  if  they  so  found  them,  to 
consider  them  as  proofs  of  the  existence  of  malice.  In  the  case  of  Anderson 
V.  State,  the  court  quotes  approvingly  from  the  case  of  U»  8.  v.  Fourteen 
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Packages,  Gilp.  35,  this  language,  to-wit:  "That  it  is  not  an  invasion  of  the 
privilege  of  the  jury  for  the  court  to  present  to  them  its  views  of  the  nature, 
bearings,  tendency,  and  weight  of  the  evidence."  We  agree  that  the  court 
should  direct  the  attention  of  the  jury  to  a  hypothetical  state  of  facts  which 
they  may  or  may  not  find  from  the  evidence  to  be  true.  This  is  the  ordinary 
rule.  He  should  never  so  frame  his  instruction  as  to  assume  a  disputed  state 
of  facts  as  proven.  Walters  v  Railroad  Co,,  41  Iowa,  71;  Bond  v.  People, 
39  111.  26;    Insurance  Co.  v.  Baker,  94  U.  S.  610. 

Chief  Justice  Parkier,  in  the  celebrated  case  of  Com,  v.  8elfridge,  Horr. 
&  T.  Cas.  19,  correctly  states  the  rule  as  follows,  to-wit:  "I  hold  the  privilege 
of  the  jury  to  ascertain  the  facts,  and  that  of  the  court  to  declare  the  law,  to 
be  distinct  and  independent.  Should  I  interfere  with  my  opinion  on  the  tes- 
timony, in  order  to  influence  your  minds  to  incline  either  way,  I  should  cer- 
tainly step  out  of  the  province  of  a  judge  into  that  of  an  advocate.  All  which 
I  conceive  necessary  and  proper  for  one  to  do  in  this  part  of  the  cause  is  to 
call  your  attention  to  the  points  of  fact  on  which  the  cause  may  turn,  state 
the  prominent  testimony  in  the  case  which  may  tend  to  establish  or  disprove 
these  points,  give  you  some  rules  by  which  you  are  to  weigh  the  testimony, 
if  a  contrariety  should  have  occurred,  and  leave  you  to  form  a  decision  accord- 
ing to  your  best  judgment,  without  giving  you  to  understand,  if  it  can  be 
avoided,  what  my  opinion  on  the  subject  is." 

While  it  is  true  that  the  judge  cannot  assume  the  existence  of  a  disputed 
fact  in  issue,  yet  where  the  evidence  is  clear  and  conclusive  as  to  the  exist- 
ence of  the  particular  fact,  and  there  is  no  evidence  to  the  contrary,  or  where 
facts  are  admitted,  an  instruction  assuming  such  facts  as  true  will  not  work 
a  reversal  of  the  judgment;  but  if  there  is  the  least  conflict  in  the  evidence, 
or  if  the  evidence  is  in  anywise  of  a  doubtful  cliaracter,  such  ruling  will  be 
held  erroneous.  Caldtoell  v.  St^hens,  67  Mo.  589-695;  Barr  v.  Armstrong, 
66  Mo.  577-688.  In  the  absence  of  the  testimony  we  are  unable  to  say 
whether  there  was  any  controversy  as  to  the  existence  of  threats  and  previous 
difliculties  or  not.  We  will  not  presume  that  the  charge  is  erroneous;  but 
the  party  seeking  to  avail  himself  of  errors  in  the  charge  must  furnish  in  the 
record  the  proofs  of  such  errors. 

Instruction  No.  11  is  the  next  one  to  which  exception  is  taken.  It  is  as 
follows,  to-wit:  " If  the  jury  find  from  the  evidence  beyond  a  reasonable  doubt 
that  the  defendant  killed  Matilda  Scott  and  killed  her  unlawfully,  and  also 
with  malice  aforethought,  they  must  find  him  guilty  of  murder,  and  should 
then  determine  whether  or  not  such  murder  is  murder  in  the  first  degree  or 
murder  in  the  second  degree."  It  is  insisted  that  this  is  erroneous,  for  the 
reason  that  it  authorizes  the  jury  to  find  the  defendant  guilty  of  murder  ip 
the  first  degree  upon  the  definition  of  murder  alone  in  the  second  degree.  It 
is  difficult  to  understand  how  this  instruction  could  mislead  the  jury  into  find- 
ing the  prisoner  guilty  of  murder  in  the  first  degree  upon  a  definition  of  mur- 
der in  the  second  degree.  The  court  only  says  to  them,  in  effect,  that  when 
the  killing  is  done  unlawfully,  and  with  malice  aforethought,  it  would  be  mur- 
der, and  that  they  should  then  proceed  to  determine  whether  it  is  in  the  first 
or  second  degree.  He  immediately  proceeds  to  give  them  a  definition  of  mur- 
der in  the  first  degree,  and  of  murder  in  the  second  degree  as  follows,  to-wit: 
"All  murder  which  shall  be  perpetrated  by  means  of  poison,  or  lying  in  wait, 
or  by  any  other  kind  of  willful,  deliberate,  and  premeditated  killing,  or  which 
shall  be  committed  in  the  perpetration  or  attempt  to  perpetrate  any  arson, 
rape,  robbery,  or  burglary,  shall  be  deemed  murder  of  the  first  degree,  and 
all  other  kinds  of  murder  shall  be  deemed  murder  of  the  second  degree,  and 
the  jury  before  whom  any  person  indicted  ior  murder  shall  be  tried  shall,  if 
they  find  such  person  guilty  thereof,  designate  by  their  verdict  whether  it  be 
murder  of  the  first  or  second  degree.  The  unlawful  killing  must  be  accom- 
panied with  a  clear  and  deliberate  intent  to  take  life  in  order  to  constitute 
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murder  of  the  first  degree.  The  intent  to  kill  must  be  the  result  of  deliberate 
premeditation.  It  must  be  formed  upon  a  pre-existing  reflection,  and  not 
upon  a  sudden  heat  of  passion  suflicient  to  preclude  the  idea  of  deliberation; 
but  there  need  be  no  appreciable  space  of  time  between  the  intention  to  kill 
and  the  act  of  killing;  they  may  be  as  instantaneous  as  successive  thoughts 
of  the  mind.  *  *  *  •  Premeditated '  is  defined  to  mean  thought  of  before- 
hand for  a  period  of  time  however  short.  *  ♦  •  If,  therefore,  you  find 
from  the  evidence  beyond  a  reasonable  doubt  that  the  defendant  murdered 
Matilda  Scott  willfully,  deliberately,  and  with  premeditation,  you  should  find 
him  guilty  of  murder  in  the  first  degree.  If  you  find  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant  did  murder  Matilda  Scott,  and 
you  do  not  find  him  guilty  of  murder  in  the  first  degree,  you  should  find  him 
guilty  of  murder  in  the  second  degree.  Murder  in  the  second  degree  is  the 
unlawfull  killing  of  a  human  being  without  .malice  aforethought,  either  ex- 
press or  implied,  where  the  killing  is  not  done  deliberately,  and  with  some  de- 
gree of  coolness,  or  in  one  of  the  ways  specified  in  the  definition  of  murder  in 
tlie  first  degree.*'  When  these  instructions  are  all  taken  together  it  presents 
aclear  and  accurate  definition  of  murder  as  it  exists  at  common  law,  and 
draws  the  distinctions  clearly  between  murder  in  the  first  degree  and  murder 
in  the  second  degree.  The  jury  are  told  that  they  must  designate  by  their 
verdict  whether  it  be  murder  in  the  first  or  second  degree.  They  are  also  told 
that  if  the  killing  be  done  unlawfully  and  with  malice  aforethought  it  will  be 
murder,  and  they  are  also  told  what  murder  in  the  first  degree  is,  and  what 
murder  in  the  second  degree  is ;  and  certainly  no  jury  can  be  found  that  would 
fail  to  understand  what  their  duty  was  when  taking  all  these  instructions  to- 
gether. They  are  instructed  that  all  the  elements  of  malice  aforethought, 
willfulness,  deliberation,  and  premeditation,  must  concur,  in  order  to  consti- 
tute murder  in  the  first  degree.  They  are  further  told  that  if  they  found  that 
the  killing  was  done  unlawfully,  and  with  malice  aforethought,  either  express 
or  implied,  and  the  killing  is  not  done  deliberately  and  with  some  degree  of 
coolness,  or  in  one  of  the  ways  specified  in  the  definition  of  murder  in  the  first 
degree,  that  it  would  be  murder  in  the  second  degree.  With  all  this  explicit 
instruction  before  them  it  could  not  be  possible  that  they  could  be  misled  in 
finding  the  prisoner  guilty  of  mui-der  in  the  first  degree,  under  the  common- 
law  definition  of  murder,  or  the  definition  of  murder  in  the  second  degi-ee. 
The  failure  to  designate  the  kind  of  malice,  (instruction  11,)  whether  it  was 
express  or  implied,  is  immaterial.  This  had  previously  been  done  in  instruc- 
tion 3,  and  the  definition  correctly  given  in  instruction  9,  so  that  the  jury  had 
the  whole  law  upon  the  subject  of  malice  before  them.  If  the  killing  was 
done  unlawfully,  and  with  malice  aforethought,  it  would  be  murder  at  com- 
mon law.  And  the  purpose  of  the  instruction  criticised  was  to  bring  the 
minds  of  the  Jury  to  the  point  where  they  could  understand  that  they  had  en- 
tered the  domain  of  murder.  First,  the  killing  must  be  done  unlawfully. 
This  finding  was  to  be  the  initial  step;  and  they  had  been  previously  instructed 
as  to  what  was  excusable  or  justifiable  homicide,  and  hence  were  prepared  to 
determine  whether  it  was  unlawful  or  not.  The  next  step  was  to  find  whether 
it  was  murder,  distinguished  from  manslaughter;  and  their  minds  were,  at 
this  point,  directed  to  the  consideration  of  the  question  of  malice  aforethought, 
the  great  distinguishing  landmark  between  murder  and  manslaughter.  If 
they  found  malice  aforethought  to  exist,  then  the  killing  must  be  murder,  and 
this,  too,  without  regard  to  whether  the  malice  was  express  or  implied.  Hav- 
ing thus  taken  these  two  steps  in  the  process  of  the  analysis  of  the  case,  they 
were  instructed  that  they  should  determine  whether  or  not  such  murder  was 
murder  in  the  first  degree,  or  murder  in  the  second  degree.  They  were  not 
told  to  rest  their  verdict  at  this  point,  but  to  go  on,  and  find  which  degree  of 
murder  it  was.  Having  determined  that  the  killing  was  murder,  they  must 
designate  in  their  verdict  which  degree  it  was.    The  question  of  the  deadly  in- 
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tent,  and  the  deliberate,  cool  purpose  and  premeditated  design  to  take  tbe  life 
of  the  deceased  would  then  come  under  their  consideration.  And  these  ele- 
ments of  ra urder  in  the  first  degree  were  next  gi  ven  to  them .  And  thus  we  find» 
by  a  natural,  easy,  and  logical  process,  the  minds  of  the  jury  were  led  by  the 
instructions  of  the  court  through  the  whole  law  on  the  subject  of  murder. 
Each  instruction  was  a  step  in  their  progress,  and,  when  taken  together,  em- 
braced in  a  comprehensive  unity  the  whole  law  on  the  subject.  Mr.  Thomp- 
son, in  his  work  on  Charging  the  Jury,  very  forcibly  pots  this  rule  as  fol- 
lows, to- wit:  "In  all  these  cases  tlie  rule  applies  that  the  judge  is  not  bound 
in  a  single  proposition  to  negative  every  exception,  and  include  every  possible 
condition.  The  charge  itf  to  be  taken  together;  and  if,  without  straining  any 
portion  of  the  language,  it  harmonizes  as  a  whole,  and  fairly  and  correctly 
presents  the  law  bearing  on  the  issue  tried,  the  judgment  will  not  be  disturbed 
because  a  separate  instruction  does  not  contain  all  the  conditions  and  limita- 
tions which  are  to  be  gathered  from  the  entire  text*"  Thomp.  Char.  Jur.  75; 
People  V.  Doyell,  48  Cal.  85. 

The  charge  to  the  jury  is  remarkable  for  its  clearness,  fullness,  and  accuracy. 
The  prisoner  is  carefully  given  the  benefit  of  every  possible  legal  right;  and 
indeed, -we  agree  with  the  counsel  of  the  prisoner  when  he  says  in  his  brief: 
"The  transcript  in  this  case  presents  a  record  exceptionally  free  from  errors, 
considering  the  gravity  of  the  offense  alleged  against  the  defendant,  and  of 
which  he  stands  convicted."  The  judgment  of  the  court  below  is  therefore 
afiirmed. 

McLkaby  and  Bach,  JJ.,  concurring. 

(6  Utah,  484) 

Taepey  t>.  Deseret  Salt  Co. 
(Supreme  Court  of  Utah.    February  18, 1888.) 

1.  PuBUO  Lands — Railboad  Grants — ^Titlb  Convbtbd. 

Act  Cong.  July  1, 1862,  (12  St.  489,}  granting  lands  to  the  Central  Padfic  Railroad 
Company  of  California,  no  right  of  the  goyeniment  being  reserved,  grants  the  legal 
title  in  prcesenti  to  all  the  lands  inoluded  in  the  grant,  whether  surveyed  and  se- 
lected or  not. 

2.  CoBPORATtoNS— Consolidation— ScooEsaioN  to  Pbofbbtt  Rights. 

The  articles  of  amalgamation  and  incorporation  of  certain  raUroad  companies 
contained  the  following,  viz. :  ^  And  the  said  several  parties,  eaoh  for  itself,  hereby 
transfers,  grants^  releases,  and  conve^rs  to  the  said  new  and  consolidated  oompanv 
and  corporation,  its  successors  and  assigns,  forever,  all  its  property,  real,  personal, 
and  mixed,  of  every  kind  and  description;  •  *  •  contracts,  agreements,  claims, 
*  *  *  and  all  rights,  privileges,  and  franchises,  corporate  and  otherwise,  held, 
owned,  or  claimed  bv  said  parties  of  first  and  second  parts,  in  possession  or  in  ex- 
pectancy, either  at  law  or  In  equity;  ••♦.»»  Heldy  that  this  was  sulficienttj 
transfer  land  granted  the  companies  by  the  government  by  an  act  declaring  the 
purposes  for  which  it  was  granted. 
8.  Same— Power  to  Hold  Real  Estate— Bvidenob  of  Corporate  Existenob. 

When  the  plaintiff  traces  his  title  by  mesne  conveyances  through  certain  corpo- 
rations not  parties  to  the  record,  and  the  defendant  is  in  no  way  in  privity  with 
them,  the  omy  proof  of  their  corporate  existence  required  is  proof  of  the  corpora- 
tion de  facto  J  which  is  abundantly  shown  by  the  articles  of  incorporation. 

4.  Bake. 

In  an  action  of  ejectment  by  a  plaintiff  tracing  his  title  to  certain  lands  in  Utah 
by  mesne  conveyances,  through  a  certain  corporation  organized  under  the  laws  of 
California,  it  was  not  necessary  that  he  should  show  by  the  laws  of  California  that 
said  corporation  was  authorized  to  hold  real  estate;  the  rights  of  a  corporation  to 
hold  and  convey  property  not  being  determined  under  the  laws  of  the  state  under 
which  it  is  organized,  but  by  the  laws  of  the  government  in  which  it  is  doing  busi- 
ness, and  in  which  it  acquires  the  property. 

Appeal  from  district  court,  First  district;  before  Justice  Boreman. 
Action  of  ejectment  by  D.  P.  Tarpey,  appellee,  against  the  Deseret  Salt 
Company,  appellant. 
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p.  8.  Williams,  for  appellant.     C  8.  Varian,  for  appellee. 

Henderson,  J.  This  is  an  action  of  ejectment  for  lands  described  in  the 
complaint  as  **the  north-west  quarter  of  fractional  section  9,  in  township  11 
north,  of  range  No.  9  west,  Salt  Lake  base  and  meridian,  and  the  N.  E.  quar- 
ter and  the  S.  W.  quarter  of  said  section,  in  part  covered  with  water;  in  all, 
380  acres,  more  or  less."  The  lands  border  on  Great  Salt  lake,  and  at  the 
time  of  commencing  the  action  were  in  the  possession  of  defendant,  and  were 
used  by  it  in  its  process  of  manufacturing  salt  by  solar  evaporation.  Tlie 
plaintiff  proved,  his  title  to  the  lands  by  showing  (1)  that  the  land  is  an  odd- 
numbered  section,  lying  within  the  limits  of  the  grant  made  by  congress  to 
the  Central  Pacific  Railroad  Company  of  California  by  the  act  of  July  1, 1862, 
(12  St.  489,)  and  the  various  acts  amendatory  thereof.  (2)  That  the  lands 
were  not  such  as  were  included  in  the  reservations  and  exceptions  contained 
in  the  act;  that  they  were  not  mineral,  had  not  been  pre-empted,  or  other- 
wise disposed  of,  etc.  (3)  That  the  map  of  definite,  location  of  the  line  of 
said  railroad  company  w^as  filed,  as  required  by  the  act  of  congress,  on  the 
20th  day  of  October,  1868.  (4)  The  amalgamation  and  consolidation  of  the 
said  Central  Pacific  Railroad  Company  of  California  and  the  Western  Pacific 
Railroad  Company,  by  articles  of  association  and  incorporation,  bearing  date 
June  22,  1870,  the  new  or  consolidated  company  being  the  Central  Pacific 
Railroad  Company.  (5)  The  amalgamation  of  the  Central  Pacific  Railroad 
Company,  the  California  &  Oregon  Railroad  Company,  the  San  Francisco, 
Oakland  &  Alameda  Railroad  Company,  and  the  San  Joaquin  Valley  Railroad 
Company,  by  articles  of  association  and  incorporation,  dated  August  20, 1870. 
This  consolidated  company  was  also  called  the  "Central  Pacific  Railroad  Com- 
pany." (6)  A  selection  by  the  Central  Pacific  Railroad  Company  for  patent 
of  a  portion  of  the  lands,  viz.,  the  N.  W.  J  of  the  N.  E.  J,  the  N.  W  J  of 
the  S.  W.  J,  and  the  N.  W.  J  of  said  section,  and  filed  in  the  land-office  at 
Salt  Lake  City  in  1885;  they  being  the  only  lands  in  said  section  as  to  which 
the  costs  of  surveying  and  conveying  had  been  paid.  (7)  Tliat  the  Central 
Pacific  Railroad  Company  mortgaged  the  lands  in  controversy  October  1, 1870. 
(8)  A  lease  dated  August  7,  1885,  from  the  Central  Pacific  Railroad  Company 
to  the  plaintiff,  demising  the  lands  to  him  for  the  term  of  five  years  from 
January  1,  1886.  The  question  presented  by  the  record  is  whether  this 
showing  proves  title  pn'Tna/acie  in  the  plaintiff  upon  which  he  might  re- 
cover; the  claim  made  against  it  by  the  appellant  being  (1)  that  the  acts  of 
congress  above  referred  to  do  not  convey  the  legal  title  in  prcesenti  to  the 
railroad  company;  that  in  view  of  the  provisions  of  the  act  for  subsequent 
patents,  and  for  payment  of  costs  and  expenses  of  survey  and  patent,  the 
grant  is  in  the  nature  of  a  promise  to  grant  in  the  future;  and  that  until  the 
subsequent  grant  is  made  by  patent,  after  payment  of  fees  and  expenses,  it 
.is  but  an  equity,  and  is  not  such  a  legal  title  as  is  required  to  be  shown  in 
ejectment.  (2)  That  the  lands  were  not  conveyed  by  the  Central  Pacific 
Railroad  Company  of  California  to  the  first  amalgamated  company,  or  by  the 
first  amalgamated  company  to  the  second;  that  the  form  and  language  of  the 
articles  of  association  put  in  evidence  are  insufficient  for  that  purpose.  (3) 
That  no  conveyances  of  the  premises  were  proved  from  the  Central  Pacific 
Railroad  Company  of  California  to  the  amalgamated  companies,  and  by  the 
one  to  the  other,  and  thence  to  the  plaintiff,  for  the  reason  that  the  laws  of 
the  state  of  California  were  not  shown  or  proved  under  which  the  amalga- 
mated companies,  and  the  constituent  companies  composing  them,  were  or- 
ganized, showing  their  legal  right  to  organize,  or  hold  aiid  convey  property. 
The  record  is  made  so  as  to  present  these  questions,  and  we  will  notice  them 
in  the  order  above  stated. 

As  to  the  first,  the  question  as  to  whether  the  acts  of  congress  are  to  be 
construed  as  granting  a  legal  title  in  pra^enti  has  been  much  discussed  by 
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the  courts.  The  question  has  been  presented  in  various  ways  and  forms  un- 
der acts,  so  far  as  this  question  is  concerned,  precisely  like  the  acts  in  ques- 
tion. In  the  following  cases:  8chulenberg  v.  Harriman,  21  Wall.  44;  Rail- 
road Co.  V.  U.  8.,  92  U.  S.  738;  Railway  Co.  v.  Railway  Co.,  97  U.  S.  491; 
Railroad  Co.  v.  Baldwin.,  103  U.  S.  426;  Qrinnell  v.  Railroad  Co.,  Id.  739; 
WHght  V.  Rosehen^,  121  U.  S.  488,  7  Sup.  Ct.  Rep.  985;  Rutherford  v. 
Greene's  Heirs,  2  Wheat.  196, — the  supreme  court  of  the  United  States  have 
held  that  the  title  granted  was  a  perfect  legal  title  in  prcesenti,  as  distin- 
guished from  an  equitable  or  inchoate  interest  arising  upon  a  contract  or 
promise  of  the  government.  The  ap[)ellant  relies  upon  Railway  Co.  v.  Pres- 
cott,  16  Wall.  603;  Railway  Co.  v.  McShane,  22  Wall.  444;  Railroad  Co.  v. 
Traill  Co.,  115  U.  S.  600,  6  Sup.  Ct.  Rep.  201.  The  latter  case  is  in  seem- 
ing conflict  with  the  cases  first  cited.  In  an  opinion  recently  rendered  by 
Judge  Field,  sitting  in  the  district  court,  {Denny  v.  Dodson,  4i2  Fed.  Rep. 
899,)  in  holding  that  the  grant  under  an  act  like  the  one  in  question  granted 
the  legal  title  in  prcesenti,  and  having  his  attention  called  to  Railroad  Co.  v. 
Traill  Co.,  supra,  and  its  apparent  conflict  with  the  cases  first  cited,  reasons 
that  the  conflict  is  only  seeming,  and  not  real,  by  showing  that  the  question 
in  the  latter  case  presented  for  judgment  was  different,  and  only  presented  a 
question  between  the  government  and  its  grantee.  We  deem  it  unnecessary 
to  cite  the  statute  at  length,  or  enter  into  any  extended  review  of  the  sub- 
ject. In  the  cases  cited  the  whole  subject  is  fully  and  elaborately  discussed. 
The  language  of  that  act  is  "that  tliere  be,  and  hereby  is,  granted."  We 
think  it  is  now  beyond  controversy  that,  when  the  question  is  presented  as  it 
is  here,  where  no  right  of  the  government  reserved  in  the  act  making  the 
grant  is  involved,  it  grants  the  legal  title  in  prcesenti  to  all  the  lancS  in- 
cluded in  the  grant,  whether  surveyed  and  selected  or  not. 

The  second  point  involves  the  construction  of  the  language  of  tlie  articles 
of  amalgamation  and  incorporation.  Do  they  contain  apt  and  necessary 
words  for  the  conveyance  of  the  property  in  question?  In  eacli  of  the  arti- 
cles— in  the  first  in  article  7,  and  in  the  second  in  article  1 — is  found  sub- 
stantially the  following  provisions:  "And  the  said  several  parties,  each  for 
itself,  hereby  sells,  assigns,  transfers,  grants,  bargains,  releases,  and  conveys 
to  the  said  new  and  consolidated  company  and  corporation,  its  successors  and 
assigns,  forever,  all  its  property,  real,  personal,  and  mixed,  of  every  kind  and 
description;  all  its  capital  stock;  all  its  interest  in  the  shares  of  its  capital 
stock  subscribed,  but  not  fully  paid  for;  all  credits,  effects,  judgments,  de- 
crees, contracts,  agreements,  claims,  dues,  and  demands  of  every  kind  and 
description;  and  all  rigiits,  privileges,  and  franchises,  corporate  and  other- 
wise, held,  owned,  or  claimed  by  said  parties  of  the  first  and  second  parts,  or 
either  of  them,  in  possession  or  expectancy,  either  at  law  or  in  equity;  sub- 
ject, however,  to  all  conditions,  obligations,  stipulations,  contracts,  Hgree- 
ments,  liens,  mortgages,  incumbrances,  claims,  and  charges  thereon,  or  in 
anywise  affecting  the  same.'*  We  cannot  conceive  of  language  jnore  apt  to 
effectuate  the  transfer,  and  we  think  it  sufficient  in  form  for  that  purpose. 
The  claim  that  the  property  was  not  conveyed,  because  it  was  not  shown  to 
be  property  required  for  the  purposes  for  which  the  corporation  was  or- 
ganized, is,  we  think,  as  will  presently  be  seen,  immaterial;  but,  if  it  was, 
the  acts  granting  the  land  declared  the  purposes  for  which  it  was  granted, 
and  provided  the  uses  to  which  it  should  be  put,  which  are  declared  to  be  the 
corporate  purposes  and  objects  of  the  grantee.    Burke  v.  Smith,  16  Wall.  395. 

There  was  no  proof  of  the  laws  of  the  state  of  California  under  which  the 
vai'ious  corporations  claimed  to  be  organized,  and  this  gives  rise  to  the  third 
and  last  question.  It  will  be  observed  that  the  plaintiff  traces  his  title  by 
mesne  conveyances  through  the  corporations.  They  are  not  parties  to  the  rec- 
ord. Their  existence  and  powers  are  not  directly  in  issue,  and  the  defendant 
is  in  no  way  in  privity  with  them.     Under  such  circumstances,  the  only  proof 
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of  corporate  existence  that  is  required  is  proof  of  the  corporation  de  facto; 
and  this  was  abundantly  proved  by  the  articles  of  incorporation.  They  were 
under  the  seals  of  the  companies,  respectively,  and  were  duly  signed,  acknowl*- 
edged,  and  proved.  2  Mor.  Priv.  Corp.  746.  750,  776-778.  But  it  is  said  that 
there  was  no  proof  of  the  corporate  existence  de  facto  as  to  some  of  the  con- 
stituent companies  that  entered  into,  and  in  part  formed,  the  amalgamated 
companies.  We  are  not  prepared  to  say  that  the  execution  of  the  articles  by 
them  under  their  seals  is  not  prima  facie  evidence  of  their  existence  de 
facto;  but  the  fallacy  of  this  claim  will  be  seen, by  tracing  this  title  in  detail. 
The  government  conveyed  this  land  to  the  Central  Pacific  Railroad  Com- 
pany of  California.  This  conclusively  proves  the  incorporation  of  this  com- 
pany, not  only  de  facto,  but  dejure.  '  The  grant  of  real  estate  by  the  govern- 
ment to  an  association  of  individuals  by  any  name  denoting  it  as  other  than  a 
natural  person,  thereby  clothes  it  with  corporate  capacity  to  take,  hold,  and 
convey  the  same.  Bing.  Real  Prop.  854.  This  company  amalgamated  with 
the  "Western  Pacific  Railroad  Company,"  and  together  they  formed  the  Cen- 
tral Pacific  Railroad  Company,  and  the  title  was  passed  to  the  new  company. 
Suppose,  according  to  the  contention  of  the  appellant,  that  there  is  no  proof 
of  the  existence  of  the  Western  Pacific  Railroad  Company,  and  that  it  is  to  be 
presumed  that  it  did  not  exist,  then  the  new  company  would  be  but  a  reincor- 
poration of  the  Central  Pacific  Railroad  Company  of  California,  and  would 
be  its  successor,  with  the  title  of  the  property  transferred  to  it.  The  new 
incorporation  thus  formed  again  joined  with  various  other  companies  in  form- 
ing still  another  company.  If  it  is  to  be  presumed  that  the  companies  join- 
ing with  it  did  not  exist,  then  it  is  again  but  another  reincorporation,  with 
the  title  again  transferred  to  the  new  company,  and  this  company  conveyed 
to  the  plaintiff.  In  other  words,  all  the  companies  through  which  this  title 
passed  were  shown  to  exist  de  facto,  by  articles  of  incorporation.  The  exist- 
ence of  these  companies,  their  amalgamation  and  consolidation,  is  specially 
recognized  by  the  act  of  congress  of  May  7,  1878,  (20  St.  56,)  and  thereby, 
also,  their  existence  is  established  <i«/ac<o.  But  it  is  said  that,  without  proof 
of  the  laws  of  California,  there  was  no  proof  that  the  corporations  were  au- 
thorized by  law  to  hold  real  estate  at  all,  or  to  transfer  it,  or  that  it  was 
within  the  purposes  and  objects  for  which  they  were  incorporated.  This  it  is 
not  necessary  to  show.  Transfers  of  property  to,  and  transfers  by,  corpora- 
tions that  have  no  such  right  or  authority  by  law,  are  not  void ;  they  are  only 
voidable,  at  the  instance  of  the  government,  in  a  direct  proceeding  for  that 
purpose.  2  Mor.  Priv.  Coi-p.  648-653.  inclusive,  709-711, 746 ;  1  Devi.  Deeds, 
§  121;  Telegraph  Co.  v.  Telegraph  Co,,  22  Cal.  398;  Water  Co,  v.  Clarkin, 
14  Cal.  544;  Bank  v.  Matthews,  98  U.  S.  628;  Leazure  v.  Hillegas.  7  Serg.  & 
R.  313;  Banks  v.  Poitiaux,  15  Araer.  Dec.  706;  Oil  Co.  y.  Railroad  Co.,  32 
Fed.  Rep.  22.  A&  to  whether  transfers  to  and  by  corporations  that  are  ex- 
pressly prohibited  therefrom  by  positive  legislative  enactments  are  absolutely 
void  as  between  third  parties,  the  authorities  differ,  but  the  burden  of  show- 
ing that  there  is  such  prohibition  is  upon  the  party  attacking  the  transfer. 
Burrill  v.  Bank,  35  Amer.  Dec.  395.  The  question  of  authority  on  the  part 
of  the  corporations  was  purely  a  collateral  one  in  this  case.  Thedefendant  was 
in  no  situation  to  attack  their  passed  and  fully-executed  contracts;  at  least, 
without  showing  that  they  were  wholly  and  absolutely  void.  Devi.  Deeds; 
Water  Co.  y.Clarkin,  Banks  v.  Poitiaiuc,  supra.  The  rules  are  the  same 
as  to  foreign  corporations.  The  power  and  the  right  of  a  foreign  corporation 
to  hold  and  convey  property  is  not  to  be  determined  under  the  laws  of  the 
home  government  under  which  they  are  organized,  but  it  is  to  be  determined 
by  the  laws  of  the  government  in  which  they  are  doing  business,  and  in  which 
they  iicquire  the  property.  Hunyan  v.  Coster^s  Lessees,  14  Pet.  122;  Bank 
V.  North,  4  Johns.  Ch.  370;  Lumhard  v.  Aldrich,  28  Amer.  Dec.  381.  This 
must  be  true,  as  the  result  of  the  rule  that  it  is  a  question  only  between  the 
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corporation  and  the  government.  If  lands  acquired  by  a  foreign  corporation 
are  liable  thereby  to  be  forfeited  to  the  government  under  which  it  is  organ- 
ized, a  foreign  government  might,  in  this  indirect  way,  acquire  lands  within 
the  domain  and  jurisdiction  of  other  governments,  which  might  not  be  per- 
mitted. By  the  general  comity  which  exists  throughout  the  United  States 
and  territories,  In  the  absence  of  positive  prohibitions,  corporations  created 
in  one  state  or  territory  are  permitted  to  carry  on  any  lawful  business  in  any 
other  state  or  territory,  and  to  acquire,  hold,  and  transfer  property  there, 
equally  as  individuals.  It  the  policy  of  a  state  or  territory  does  not  permit 
the  business  of  the  foreign  corporation  in  its  limits,  or  allow  the  corporation 
to  acquire  or  hold  real  property,  it  must  be  expressed  in  some  affirmative  way 
by  the  state  or  territory  where  the  property  is  acquired.  CotjoeU  v.  SpHngs 
Co,,  100  U.  S.  55.  The  deeds  or  transfers  of  these  coiporations,  under  their 
seals,  properly  affixed,  and  duly  executed  and  proved,  produced  by  the  party 
claiming  under  them,  is  sufficient  prima  facie  proof  of  title.  Burrill  v.  Bank, 
supra.  In  Water  Co,  v.  Clarhin,  supra,  the  supreme  court  of  California 
say:  "It  would  lead  to  infinite  inconveniences  and  emibairassments  if,  in 
suits  by  corporations  to  recover  the  possession  of  their  property,  inquiries 
were  permitted  as  to  the  necessity  of  such  property  for  the  purposes  of  their 
incorporation,  and  tlie  title  made  to  rest  upon  the  existence  of  that  necessity. " 
In  that  case  the  corporation  was  a  party.  Here,  where  the  transaction  is 
fully  passed  and  executed,  the  reasoning  applies  with  greater  force.  If  the 
title  to  every  piece  of  land  which  happened  to  be  traced  to  and  from  a  cor- 
poration was  made  to  depend  upon  whether  the  corporation  was  duly  and 
legally  organized,  strictly  according  to  the  laws  of  the  government  under 
which  it  claims  existence,  and  as  to  whether  the  taking,  holding,  and  convey- 
ing of  the  property  was  strictly  within  their  corporate  powers,  and  for  their 
corporate  purposes,  it  would  tend  to  lessen  the  value  of  corporate  franchises, 
and  to  impair  the  marketable  value  of  lands  thus  situated  by  reason  of  the 
difficulties  in  determining  the  title. 

Our  attention  is  not  directed  to  any  error  in  the  record,  and  the  judgment 
should  be  affirmed. 

Zane,  0.  J.,  and  Boreman,  J.,  concur. 
(2  Idaho  [Hasb.]  893) 

MoGiNNis  et  al,  «.  Friedman. 
(Supreme  Cov/rt  of  Idaho.    February  20, 1888.) 

1,  Injunction— Groititds — Apprehensions  of  Immediate  Injitbt. 

Where  a  party  seeks  relief  by  interlocutory  injunction,  he  should  show  some  clear 
legal  or  equitable  right,  and  an  apprehension  of  immediate  injury  to  those  rigLta. 
where  none  such  are  shown,  the  injunction  will  he  denied. 
d.  Same— Propertt  Rights  not  Inyadbd. 

Courts  of  equity  will  not  interfere  by  Injunction  to  prevent  the  commission  of  a 
crime  where  no  property  rights  are  invaded. 
8.  Public  Lands— Pasturage  without  Claim  of  Title— Rights  Acquired. 

The  fact  that  a  party  has  pastured  the  public  lands  of  the  United  States  without 
claim  of  title,  or  connecting  himself  therewith  under  some  of  the  possessoiy  acts, 
will  not  give  a  legal  or  equitable  right  to  the  pasture  grown  thereon. 
{Syllabus  by  Ihe  Court,) 

Appeal  from  district  court,  Alturas  county. 

Action  brought  by  Daniel  McGinnis  and  others  to  restrain  S.  H.  Friedman 
from  pasturing  sheep  upon  certain  public  lands  of  the  United  States  used  by 
the  plaintiffs  ns  a  cattle  range.  The  temporary  injunction  previously  granted 
was  dissolved  by  the  district  court,  and  from  this  order  the  plaintiffs  appeal. 

Geo,  H,  Roberts  and  Vi4:  Bierbower,  for  appellants.     Bruner,  Parsons  dk ' 
Bruner,  for  respondent. 
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Hats,  C,  J.  This  action  was  brought  to  restrain  the  respondent  from  herd- 
ing, grazing,  and  pasturing  his  sheep  upon  certain  public  lands,  the  property 
of  the  United  States.  A  temporary  injunction  was  granted,  and,  the  case 
coming  on  to  be  heard  upon  an  agreed  state  of  facts,  tlie  injunction  formerly 
entered  was  dissolved,  and  from  this  order  the  appeal  is  taken  to  this  court. 
It  appears  that  the  premises  to  which  the  injunction  applied  consists  of  a  large 
tract  of  the  public  lands  of  the  United  States,  only  a  part  of  which  has  been 
surveyed;  one  of  the  ranges  being  about  fifteen  miles  long  and  five  miles  wide, 
as  stated  in  appellants'  brief.  We  are  not  informed  as  to  the  size  of  the 
other.  These  appellants  have  used  said  ranges  for  several  years  for  the  pur- 
pose of  pasturing  their  cattle  and  horses  on  the  same  during  the  winter  sea- 
sons; said  ranges  being  very  valuable  for  that  purpose.  The  stock  thus  win- 
tered upon  said  ranges  is  driven  to  other  parts  in  the  summer  season.  It  is 
admitted  that  sheep,  cattle,  and  horses  will  not  thrive  and  prosper  when  on 
the  same  range;  tliat  sheep  will  thrive  where  cattle  will  not.  Shortly  before 
bringing  this  action,  the  respondent  brought  a  large  liock  of  sheep  to  this  sec- 
tion of  the  country,  and  proposed  to  graze,  pasture,  and  winter  them  on  the 
ranges  in  controversy;  whereupon  this  action  was  brought.  It  is  claimed  by 
appellants  that  they  have  a  right  to  hold  and  usesai^  grounds  for  winter  past- 
ure, and  to  exclude  the  respondent  from  pasturing  his  sheep  thereon  for  two 
reasons:  First,  because  of  their  priority  of  possession,  they  having  enjoyed 
that  privilege  for  several  years  past;  second,  because  of  the  provision  of  the 
Revised  Statutes  of  this  territory,  which  is  as  follows:  Sec.  6872.  "Any 
person  owning  or  having  charge  of  sheep,  who  herds,  grazes,  or  pastures  the 
the  same,  or  permits  or  suffers  the  same  to  be  herded,  grazed,  or  pastured,  on 
any  cattle  range  previously  occupied  by  cattle,  or  upon  any  range  usually  oc- 
cupied by  any  cattle-grower,  either  as  a  spring,  summer,  or  winter  range  for 
his  cattle,  is  guilty  of  a  misdemeanor;  but  the  priority  of  possessory  right  be- 
tween cattle  and  sheep  owners  to  any  range  is  determined  by  the  priority  in 
the  usual  and  customary  use  of  such  range,  either  as  a  cattle  or  sheep  range." 

Although  the  case  was  ably  presented  at  the  bar,  and  marked  industry  and 
ability  have  been  shown  by  appellants  in  the  preparation  of  their  briefs,  they 
fail  to  cite  us  to  any  case  directly  in  point,  and  we  presume  none  could  be 
found  sustaining  their  position.  As  a  general  rule,  it  is  incumbent  upon  the 
party  seeking  relief  by  Interlocutory  injunction  to  show  some  clear  legal  or 
-equitable  right,  and  a  well-grounded  apprehension  of  immediate  injury  to 
those  rights.  This  position  is  announced  and  abundantly  sustained  by  1  High, 
Inj.  §§  7,  9,  651,  652-698.  and  the  cases  there  cited;  Hil.  Inj.  319.  The  ap- 
pellants in  this  case  do  not  pretend  to  connect  themselves  with  the  land  by 
color  of  title,  or  to  hold  the  same  under  any  possessory  claim  or  right,  with  a 
view  of  entering  said  lands  under  any  of  the  general  laws  of  the  United  States; 
hence  we  are  unable  to  see  that  they  have  shown  in  themselves  any  clear  le- 
gal or  equitable  right  to  the  pastures  grown  upon  the  said  lands.  Such  being 
the  case,  they  would  not  be  entitled  to  the  equitable  intercession  of  the  court, 
and  the  injunction  theretofore  granted  was  rightfully  dissolved. 

The  appellants  claim,  however,  that  they  have  held  these  ranges  for  several 
years,  and  therefore  they  hold  the  same  now  under  an  adverse  possession,  as 
to  this  respondent,  from  entering  thereon  with  his  sheep.  We  think  a  court 
of  equity  should  not  interfere  to  enforce  such  a  claim  by  injunction,  in  view 
of  the  act  of  congress  of  February  25,  1885,  (volume  23,  U.  S.  St.  at  Large, 
p.  321,)  which  provides,  in  substance,  among  other  things,  that  the  assertion 
of  a  right  to  the  exclusive  use  and  occupancy  of  any  part  of  the  public 
lands  of  the  United  States  without  claim,  color  of  title,  or  asserted  right,  as 
therein  specified,  is  declared  to  be  unlawful,  and  thereby  prohibited.  When 
we  take  into  consideration  the  object,  purpose,  and  spirit  of  that  law,  and  the 
fact  that  appellants  do  not  claim  to  hold  by  virtue  of  any  of  the  possessory 
acts,  but  only  by  their  right  of  prior  possession,  we  think  that  said  act  of  con- 
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gress  is  a  complete  answer  to  all  authorities  cited  and  argaments  urged  upon 
that  point.  If,  therefore,  the  action  cannot  be  maintained  because  appellants 
have  no  legal  or  equitable  title  to  the  pasture  in  dispute,  we  think  that  the 
second  ground  urged,  that  the  threatened  act  will  be  a  violation  of  the  Revised 
Statutes  before  quoted,  is  equally  untenable:  for  it  is  a  general  rule  that  a 
court  of  equity  has  no  jurisdiction  to  restrain  or  prevent  crime,  or  to  enforce  a 
-moral  duty,  except  so  far  as  the  same  is  connected  with  the  rights  of  property. 
The  appellants  having  failed  to  show  any  property  rights  to  the  pasture,  the 
exception  to  this  general  rule  cannot  be  invoked  by  them. 

Many  reasons  might  be  given  in  support  of  the  correctness  of  the  judgment 
in  this  case,  but  we  think  a  further  discussion  of  the  subject  unnecessary. 
Judgment  of  the  court  below  is  therefore  affirmed. 

Buck  and  Bboderick,  J  J.,  concurring. 


01  Colo.  218)  BOBEBTS  t>.  PEOPLE. 

(Suprejne  Court  of  Colorado,    April  8, 1888.) 

1.  District  and  Prosecuting  Attorneys— Disqualification— Appointment  of  Sub- 
stitute— Gen.  St.  Colo.  %  1058. 

Gen.  St.  Colo.  1883,  f  1058,  provides  that  if  the  district  attorney  be  interested  or 
employed  as  counsel  in  a  case  which  it  was  his  duty  to  prosecute  or  defend,  the 
court  may  appoint  some  other  person  in  his  place ;  and  section  1059  provides  that, 
'  if  he  be  sick  or  absent,  the  court  shall  appoint  some  one  in  his  stead.  The  district 
attorney  asked  to  be  excused  from  a  case,  as  he  had  been  ^*  retained  in  another  cause, 
the  facts  of  which  were  somewhat  interwoven  with  the  facts  said  to  be  involved  in 
this  case,  "and  that  he  had  a  good  deal  of  state  business  in  another  court.  Held, 
that  a  statutory  ground  existed  for  the  appointment  of  a  substitute. 

iL  Criminal  Law— Election  of  Count— Discretion  op  Trial  Court. 

A  motion  to  compel  a  prosecutor  to  elect  upon  which  count  of  an  indictment  he 
will  proceed,  where  the  separate  counts  each  charge  a  felony,  is  a  matter  within 
the  discretion  of  the  trial  court;  and,  there  being  no  abuse  of  this  discretion,  the 
appellate  court  will  not  interlere.* 

8.  Same— Evidence— ExTRAJUDiCLkL  Confessions. 

An  extrajudicial  confession  of  crime  is  not  sufficient  to  convict  unless  corroborated 
by  other  and  Independent  evidence.* 

4.  Larceny— EviDiNCB— Identification  of  Stolen  Goods. 

On  a  trial  for  larceny  of  certain  ores,  the  testimony  of  witnesses,  Jwho  are  famil- 
iar with  the  ores,  as  to  their  identification,  is  admissible,  notwithstanding  the  ab- 
sence of  marked  characteristics  by  which  to  identify  them. 

6.  Same — Circumstantial  Evidence— Proof  op  Guilt. 

Under  an  indictment  for  larceny,  the  evidence  showed  that  defendant  was  em- 
ployed in  a  silver  mine ;  that  be  secretly  agreed  to  supply  ores  to  an  assayer,  who 
was  to  extract  the  silver,  and  divide  the  profits  with  him ;  that  defendant  delivered 
ores  to  the  assayer  at  night ;  that  defendant,  when  indicted,  advised  the  assayer  to 
leave  the  country.  Samples  of  these  ores  were  identified  as  coming  from  said  mine, 
by  witne8s«38  familiar  with  ores  of  the  mine.  Defendant  admitted  that  the  ores 
came  from  the  mine  in  question,  but  claimed  that  they  were  given  him  by  a  co-em- 
ployCj  whom  also  the  evidence  tended  to  implicate.  Held,  that  the  evidence  was 
sufficient  to  warrant  a  conviction. 

Error  to  district  court,  Lake  county. 

The  indictment  in  this  case  contains  two  counts;  charging  Roberts,  in  the 
first,  with  the  larceny  of  mineral  ore  of  the  value  of  $120,  and  in  the  second 
with  breaking  and  severing  ore,  witli  intent  to  steal  in  the  Forest  City  mine, 

»As  to  when  an  election  will  be  required,  see  Corley  v.  State,  (Ark.)  7  S.  W.  Rep.  255, 
and  note. 

•That  the  simple  confession  or  admission  of  the  accused,  without  other  proof  of  the 
corpus  delicti,  will  not  justify  a  conviction,  and  concerning  the  sufficiency  of  such  cor- 
roborating testimony,  see  McClain  v.  Com.,  (Pa.)  1  Atl.  Rep.  45,  and  note;  People  v. 
Jaehne,  (N.  Y.)  8  N.  E.  Rep.  374,  and  note;  U.  S.  v.  Basselt,  (Utah,)  13  Pac.  Rep.  237, 
and  note:  State  V.  Penny,  (Iowa,)  30  N.  W.  Rep.  .561,  and  note;  Floyd  v.  State,  (Ala.) 

2  South.  Rep.  688,  and  note.    On  the  general  subject  as  to  when  the  corpus  delicti  Is 
established,  see  People  v.  Pahner,  (N.  Y.)  16  N.  E.  Rep.  — . 
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while  an  employe  therein;  each  of  said  offenses  being  a  felony.  The  owner- 
ship of  both  the  ore  and  the  mine  was  alleged  to  be  in  the  Small  Hopes  Con- 
solidated Mining  Company,  a  corporation.  Upon  this  indictment,  Roberts 
was  tried  and  convicted;  the  jury  rendering  a  general  verdict  of  guilty  in 
manner  and  form  as  charged  in  the  indictment,  and  finding  the  value  of  the 
property  stolen  to  be  $120.  A  motion  for  a  new  trial  was  Interposed  and  de- 
nied, and  Roberts  was  sentenced  to  confinement  in  the  penitentiary  for  the. 
term  of  two  years.  C.  C.  Parsons  and  S.  P.  Rose  appeared  as  attorneys  to 
aid  the  prosecution.  While  the  jury  was  being  Impaneled,  Philip  O' Parrel, 
the  district  attorney,  asked  to  be  excused  from  further  service  in  the  case, 
stating  as  the  reason  therefor  that  he  had  been  "retained  in  another  cause, 
the  facts  of  which  wei-e  somewhat  interwoven  with  the  facts  said  to  be  in- 
volved in  this  case,  and  that  he  had  a  good  deal  of  state  business  to  attend  to 
in  Judge  Kellog's  court."  The  court  granted  this  application,  and  ap- 
pointed C.  C.  Parsons  special  district  attorney  to  prosecute  the  case  under 
consideration.  Section  1058,  Gen.  St.  1883,  referring  to  district  attorneys, 
provides  as  follows:  "If  the  district  attorney  be  interested,  or  shall  have  been 
employed  as  counsel,  in  any  case  which  it  shall  be  his  duty  to  prosecute  or 
defend,  the  court  having  criminal  jurisdiction  may  appoint  some  other  person 
to  prosecute  or  defend  the  cause."  And  section  1059  provides  that,  "if  he 
be  sick  or  absent,  such  court  shall  appoint  some  person  to  discharge  the  du- 
ties of  the  office  until  the  proper  officer  resume  the  discharge  of  hi&  duties." 
Taylor  <t  Ashton  and  Bissell  <&  Gunnell,  for  plaintiff  in  eiTor.  Alvin 
Marsht  Atty.  Gen.,  for  defendant  in  error. 

Per  Curiam.  1.  While  the  grounds  upon  which  the  district  attorney 
asked  to  be  excused  from  prosecuting  this  case  are  not  very  fully  stated,  there 
is  sufficient,  we  think,  to  indicate  that  a  statutory  ground  existed.  It  is  evi- 
dent that  he  regarded,  and  that  the  court  below  regarded,  his  retainer  in 
another  case  as  a  disqualifying  fact.  So  far  as  the  grounds  for  the  action  of 
the  court  in  this  respect  are  disclosed,  they  do  not  contradict,  but  strengthen, 
the  presumption  that  is  always  indulged  in  favor  of  the  action  of  the  trial 
court.  Even  if  this  were  not  the  case,  we  are  not  prepared  to  say  that  a  nisi 
prius  court  may  not  make  such  an  appointment  for  good  and  sufficient  rea- 
sons other  than  those  specified  in  the  statute. 

■  2.  A  motion  to  compel  a  prosecutor  to  elect  upon  which  count  of  an  in- 
dictment he  will  proceed,  when  such  indictment  contains  more  thcan  one 
count,  each  charging  a  felony,  is  a  matter  addressed  to  the  discretion  of  the 
trial  court.  A  court  of  review  will  not  interfere,  except,  perhaps,  where 
such  discretion  has  been  abused.  1  Bish.  Crim.  Proc.  §  454;  1  Whart.  Crim. 
Law,  §  423. 

3.  We  see  no  good  reason  why  witnesses,  who  have  handled  and  become 
familiar  with  the  ore  taken  from  a  certain  mine,  may  not  testify  in  reference 
to  the  same,  for  the  purpose  of  identifying  it,  in  the  same  manner  and  to  the 
same  extent  as  they  are  allowed  to  testify  as  to  the- identity  of  other  personal 
property.  The  extent  to  which  such  evidence  would  be  satisfactory  and  re- 
liable would  depend  upon  the  Existence  of  marked  characteristics,  rendering 
it  easy  of  identification.  Absence  of  such  characteristics  would  go  to  the 
value  of  the  testimony,  not  to  its  admissibility. 

4.  The  evidence  in  the  record  before  us  relates  chiefly  to  the  charge  of  lar^ 
ceny  contained  in  the  first  count  of  the  indictment.  It  is  upon  this  count  the 
conviction  of  the  prisoner  must  be  sustained,  if  at  all.  The  chief  contention 
by  counsel  for  the  defendant  in  error  is  that  the  evidence  does  not  show  the 
carpus  delicti.  While  direct  evidence  of  the  corpus  delicti  is  always  desir- 
able, it  should  not  be  held  indispensable.  To  so  hold,  would,  in  many  cases, 
give  immunity  to  crime,  especially  in  the  class  of  cases  to  whicli  this  belongs. 
There  is  some  conflict  of  authority;  but  we  regard  this  as  the  better  doctrine. 
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If,  however,  circumstantial  evidence  is  relied  upon  for  this  purpose,  it  should 
be  such  as  to  exclude  ail  reasonable  doubt.  1  Bish  Grim.  Proc.  §  1071,  and 
cases  cited.  In  the  case  at  bar,  we  have  to  deal  with  the  admission  of  the 
prisoner.  The  general  rule  is  that  extrajudicial  confessions  of  a  prisoner  are 
not  sufficient  to  warrant  a  conviction,  without  proof  aliunde  of  the  cQrpus 
delicti;  or,  as  it  is  sometimes  stated,  the  prisoner's  confession  of  the  crime 
must  be  corroborated  by  other  and  independent  evidence.  Id.;  Whart.  Grim. 
Ev.  §  632.  We  are  of  the  opinion  that  there  is  sufficient  evidence  to  show  a 
larceny  of  ores  from  the  Forest  Gity  mine.  Whether  the  larceny  was  com- 
mitted by  the  prisoner  is  an  entirely  distinct  question  for  independent  consid- 
eration. It  is  in  evidence  that  the  defendant,  Roberts,  was  in  the  employ  of 
the  owners  of  the  Forest  Gity  mine  as  shift  boss;  that  one  Barnes,  Burnett, 
and  Gharles  Roberts,  a  brother  of  the  prisoner,  were  also  in  the  employ  of  the 
same  company,  working  under  the  prisoner  in  the  mine;  that  Barnes  intro- 
duced the  prisoner  to  the  assayer,  Puree,  as  one  who  had  ores  to  sell,  about 
whom  he  had  theretofore  spoken  to  Puree;  that  an  arrangement  was  then  and 
there  entered  into  between  the  prisoner  and  the  assayer,  by  which  the  one  was 
to  supply  certain  ores,  and  the  other  was  to  exti-act  the  silver,  and  market  the 
same,  for  a  percentage  agreed  upon;  that  these  arrangements  were  made  se- 
cretly, at  night,  with  pledges  of  square  dealing,  and  with  precautions  against 
their  conversation  being  overheard ;  that  the  ores  were,  a  few  days  afterwards, 
delivered  by  the  prisoner  in  a  gunny  sack  at  the  office  of  the  assayer  at  night, 
with  precautions  and  admissions  showing  that  it  was  a  felonious  transaction; 
that  the  ores  were  reduced  during  the  night  by  Puree  and  the  witness  Seyler; 
that  they  proved  very  rich;  that,  when  reduced  to  a  bar,  they  were  marketed 
by  Puree,  and  the  proceeds  divided  with  the  prisoner,  according  to  agreement; 
that  the  prisoner,  when  he  learned  that  he  and  Barnes  and  others  had  been 
indicted,  advised  Puree- to  leave  the  country;  that  samples  of  these  ores  were 
subsequently  identified  as  ores  from  the  Forest  Gity  mine  by  a  number  of  wit- 
nesses familiar  with  and  long  accustomed  to  handle  ores  from  that  mine.  This 
is  but  a  summary  of  the  evidence.  There  is  much  detail,  which  goes  to  show 
that  the  prisoner,  together  with  Barnes,  Burnett,  and  his  brother,  Gharl&s 
Roberts,  were  engaged  in  the  execution  of  a  common  design  and  plan  to  steal 
and  sell  ores  from  the  Forest  Gity  mine,  in  the  working  of  which  they  were 
employed.  There  can  be  no  reasonable  doubt  that  the  ores  delivered  by  the 
prisoner  were  stolen.  There  is  equally  no  reasonable  doubt  that  they  came 
from  the  Forest  Gity  mine.  The  prisoner  said  they  came  from  that  mine,  and 
he  is  corroborated  by  the  identification  of  the  ores  as  from  that  mine,  and,  the 
ores  being  stolen,  by  the  inherent  probabilities  of  the  case,  arising  from  his 
connection  with  and  access  to  the  mine.  Whether  the  larceny  was  committed 
by  the  prisoner  or  not,  as  we  have  said,  is  a  distinct  question.  There  is  no 
direct  evidence  that  the  prisoner  committed  the  larceny.  No  one  saw  him 
take  the  ores.  Being  small  in  bulk,  and  capable  of  easy  concealment  as  soon 
as  mined,  in  the  nature  of  the  case  they  would  not  be  missed.  The  admission 
of  the  prisoner  was  to  the  effect  that  the  ores  had  been  given  to  him  by  Barnes, 
Burnett,  and  others  employed  in  the  Forest  Gity  mine.  While  the  entire  con- 
fession of  a-  prisoner  must  be  received,  it  is  for  the  jury  to  say  whether  ex- 
culpatory facts  contained  in  his  confession  are  true.  Whart.  Grim.  Ev.  §  688. 
The  admission  of  which  we  are  speaking  was  made  after  the  prisoner  and  his 
alleged  conspirators  were  indicted,  when  he  was  expecting  to  be  arrested,  and 
the  claim  that  the  ores  were  given  him  by  Barnes  and  others  was  well  open  to 
suspicion.  The  jury  were  at  liberty  to  reject  it,  if,  upon  all  the  evidence,  they 
believed  beyond  a  reasonable  doubt  that  the  prisoner  was  guilty  of  the  larceny. 
There  was  evidence  tending  strongly  to  show  that  the  prisoner,  Barnes,  and 
others  were  engaged  in  the  execution  of  a  common  plan  to  steal  and  sell  from 
the  ores  they  were  engaged  in  mining.  If  so,  there  was  co-responsibility,  the 
act  of  the  one  was  the  act  of  the  other,  and  each  was  equally  guilty  of  the  lar- 
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ceny.  1  Whart.  Crim.  Law,  §  702.  In  this  view,  if  the  credibility  of  the  wit- 
ness be  conceded,  the  perusal  of  the  evidence  leaves  no  reasonable  doubt  of 
the  prisoner's  guilt.  If  circumstantial  evidence  is  to  be  relied  upon  at  all 
in  criminal  cases,  the  finding  of  the  jury  in  this  case  is  not  to  be  set  aside  as 
unwarranted.  This  proceeds  upon  the  proposition  that  the  witnesses  for  the 
prosecution,  especially  the  witness  Puree,  are  to  be  believed.  The  jury  are 
the  .judges  of  the  credibility  of  the  witnesses,  and,  for  obvious  reasons,  the 
best  judges.  The  witness  Puree  was  an  accomplice.  As  a  matter  of  theory, 
one  charged  with  crime  may  be  convicted  upon  the  evidence  of  an  accomplice 
alone.  As  a  matter  of  practice,  courts  caution  juries  against  reliance  upon 
the  testimony  of  accomplices,  unless  corroborated  by  independent  evidence. 
Whart.  Crim.  Ev.  §  441.  The  witness  Puree  is  corroborated  as  to  the  pris- 
oner visiting  his  assay  office  in  the  evening,  at  different  times,  once  in  com- 
pany with  Barnes,  when  they  were  in  the  back  office,  where  the  furnace  was; 
as  to  his  going  along  the  street  with  a  bundle  under  his  arm,  wrapped  up 
in  a  newspaper,  on  the  evening  of  the  10th  of  September;  as  to  the  contem- 
poraneous reduction  of  Forest  City  ores  in  his  shop  at  night,  and  their  sub- 
sequent shipment  to  Denver;  and  as  to  the  several  meetings  he  had  with  the 
prisoner  and  others.  The  jury  were  the  judges  of  his  credibility.  The  court 
instructed  them  fully  as  to  the  caution  they  should  exercise  before  relying 
upon  the  testimony  of  an  accomplice.  They  evidently  gave  credit  to  his  story, 
as  detailed  upon  the  witness  stand,  and  we  see  no  ground  for  saying  they 
should  not  have  done  so. 

6.  We  do  not  notice  the  instructions  in  detail.  We  have  carefully  examined 
them,  and  find  nothing  of  which  the  prisoner  is  entitled  to  complain.  In  our 
opinion,  they  inform  the  jury  fjti^iy  and  fully  as  to  the  law  applicable  to  the 
facts.     These  are  all  the  errors  regarded  as  demanding  notice. 

The  judgment  of  the  court  below  must  be  affirmed. 


(75  Cal.  523) 

In  re  Fisher's  Estate,  (two  cases.    Nos.*  11,732, 11,869.) 
{Supreme  Court  of  California,    AprU  19, 1888.) 

1.  Appeal— Failure  to  Take,  within  Statutory  Period— Jurisdiction  of  Appellatb 

Court. 

The  fact  that  an  appeal  was  too  late  under  the  statute  goes  to  the  jurisdiction  of 
the  appellate  court,  and  the  validity  of  a  motion  to  dismiss  such  appeal  will  not  be 
considered. 

2.  Same— Review— Rulings  on  Evidence. 

On  an  appeal  from  an  order  refusing  to  change  the  record  so  as  to  show  thac  a  de- 
cree was  Id  fact  entered  at  a  later  date  than  appears  from  its  face,  where  the, affi- 
davits of  appellants'  attorney  and  the  clerk,  as  to  the  time  of  entering  such  deci'ee, 
are  directly  in  conflict,  the  conclusions  of  fact  by  the  court  below  will  not  bo  dis- 
turbed. 

Commissioners'  decision.  Department  1.  Appeal  from  superior  courts 
Marin  county;  E.  B.  Mahon,  Judge. 

S.  L.  Francis  and  E.  A.  Neale  filed  a  petition  for  a  partial  distribution  un- 
der the  will  of  Catherine  Fisher,  deceased.  The  decree  of  the  superior  court 
was  favorable  to  the  executor,  who  was  the  husband  of  the  testatrix.  Notice 
of  appeal  was  filed  by  the  petitioners  more  than  GO  days  after  the  date  of  the 
decree;  the  statutory  limit  being  60  days.  The  petitioners  claim  that  the  min- 
utes of  the  court  below  are  erroneous,  and  the  decree  was  actually  entered 
later  than  such  minutes  show,  and  moved  the  court  to  cliange  the  record  to 
that  effect,  which  the  court  refused  to.  do.  The  aflftdavits  of  appellants'  at- 
torney and  the  clerk  of  the  superior  court,  as  to  the  time  of  entering  the  de- 
cree, are  directly  in  conflict.  The  petitioners  appeal  from  the  original  decree, 
and  from  the  refusal  of  the  court  to  change  the  record. 

Vincent  Neale,  for  appellants.    Hepburn  Wilkins,  for  respondent. 
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Hayne,  C.  The  first  appeal  is  from  a  decree  of  partial  distribution.  It 
was  taken  62  days  after  the  entry  of  the  decree.  This  was  too  late.  Code 
Civil  Proc.  §  171*5;  Estate  of  Bums,  54  Cal.  226;  Estate  of  Harland,  64  Cal. 
379,  1  Pac.  Bep.  159;  Estate  of  Burton^  64  Cal.  428,  1  Pac.  Rep.  702.  Tlie 
argument  as  to  the  construction  and  constitutionality  of  the  statute  does  not 
require  refutation.  The  fact  that  the  appeal  was  too  late  goes  to  the  jurisdic- 
tion, and  hence  it  is  unimportant  whether  the  motion  to  dismiss  has  lapsed  or 
not. 

The  second  appeal  is  from  an  order  refusing  to  change  the  records  so  as  to 
show  that  the  decree  above  mentioned  was  in  fact  entered  at  a  later  date  than 
it  shows  un  its  face.  We  shall  assume,  without  expressing  any  opinion  on 
the  point,  that  this  order  is  appealable.  In  our  view,  however,  the  affidavit 
of  the  clerk  is  directly  in  conflict  with  that  of  the  attorney  for  the  appellant; 
and  we  cannot  say  that  the  court  below  came  to  a  wrong  conclusion  as  to  the 
facts. 

We  therefore  advise  that  the  appeal  from  the  decree  of  partial  distribution 
be  dismissed,  and  that  the  order  refusing  to  cliange  the  record  be  affirmed. 

We  concur:    Belcher,  C.  C;  Foote,  C. 

Pek  Curiam.  For  the  reasons  given  in  the  foregoing  opinion,  the  appeal 
from  the  decree  of  partial  distribution  is  dismissed,  and  the  order  refusing  to 
change  the  record  is  affirmed. 


(75  Cal.  639) 

MiLLiKEN  V.  Houghton  et  al.    (No.  11,334.) 
{Supreme  Court  of  California.    April  20, 1888.) 
AppbaI/— REQUI8ITB&— NoTiCB— Code  Civil  Proc.  CaL.  §  940. 

A  judgment  against  several  defendants  was  reversed,  as  to  one  of  them,  upon  ap- 
peal of  that  one  alone ;  and,  on  motion  of  such  defendant  and  one  of  those  not  ap- 
pealing, an  execution  theretofore  issued  on  such  judgment  was  quashed,  and  from 
the  order  quashing  the  execution  plaintiff  appealed.  Held,  under  Code  Civil  Proc. 
Cal.  §  940,  providing  that  notice  of  appeal  must  be  served  upon  the  adverse  party 
or  his  attorney,  that,  unless  notice  of  appeal  was  served  on  aU  the  defendants,  the 
appellate  court  cannot  take  jurisdiction  of  the  appeal. 

Department  1.  Appeal  from  superior  court,  city  and  county  of  San  Fran- 
cisco; John  Hunt,  Judge. 

The  plaintiff,  J.  M.  Milliken,  had  obj^ained  judgment  against  defendants, 
S.  O.  Hougliton,  the  Hibernia  Savings  &  Loan  Society,  F.  H.  Burke,  R.  P. 
Keily,  John  Higgins,  and  P.  Hannigan,  which  ordered  the  premises  described 
in  complaint  to  be  sold  to  satisfy  a  street  assessment.  The  judgment  was  ap- 
pealeil  from  by  one  defendant  only,  the  Hibernia  Savings  &  Loan  Society,  and 
as  to  said  defendant  was  reversed.  This  appeal  is  from  an  order,  made  after 
final  judgment,  granting  the  motion  of  the  defendants  Houghton  and  the 
Hibernia  Savings  &  Loan  Society  to  quash  the  execution  of  the  judgment,  on 
the  ground  that  the  reversal  of  the  judgment  on  the  appeal  of  one  defendant 
reversed  it  as  to  all.  The  notice  of  the  appeal  was  served  only  upon  the  Hi- 
bernia Savings  &  Loan  Society,  and  Houghton. 

J.  M.  Wood,  {J  C.  Bates,  of  counsel,)  for  appellant.  Tohin  &  Tohin  and 
F.  Thos.  Barry,  for  respondents. 

Searls,  C.  J.  This  is  an  appeal  from  an  order  of  the  court  below  quashing. 
a  writ  of  execution  on  motion  of  two  of  the  defendants,  viz.,  S.  O.  Houghton 
and  the  Hibernia  Savings  &  Loan  Society  Respondents  the  Hibernia  Sav- 
ings &  Loan  Society  and  S.  O.  Houghton  moved  to  dismiss  the  appeal,  upon 
the  grounds  that  the  other  defendants  in  the  cause,  viz.,  F.  H.  Burke,  R.  P.. 
Kelly,  John  Higgins,  and  P.  Hannigan,  were  not  mentioned  in  the  notice  of 
appeal,  and  were  not  served  therewith.  Turning  to  the  decree,  we  find  that 
v.l7p.no.7 — 41 
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it  is  against  all  of  the  defendants  above  named.  The  Hibemia  Savings  & 
Loan  Society  alone  appealed  to  this  court,  and  the  judgment,  asagjiinst  it,  was 
reversed.  Upon  the  return  of  the  case  to  the  court  below,  plaintiff  dismissed 
the  action  as  to  said  last-named  defendant,  and  thereupon  procured  an  execu- 
tion, with  a  copy  of  the  decree  attached,  which  was  and  is  in  all  respects  such 
as  might  have  issued  upon  the  decree  as  originally  entered,  except  that  it  re- 
cites the  appeal,  reversal,  and  dismissal  as  to  the  defendant  the  Hibemia  Sav- 
ings &  Loan  Society.  This  writ  was  quashed  by  the  court,  on  motion  of  the 
defendants  as  hereinbefore  mentioned,  and  the  notice  of  appeal  therefrom  is 
addressed  to  and  served  upon  them  only. 

The  notice  of  appeal  must  be  served  upon  the  adverse  party  or  his  attorney. 
Code  Civil  Proc.  §  940.  The  term  "adverae  party"  has  been  held  to  include 
all  the  parties  to  the  action  having  an  interest  to  be  affected  by  a  revei'sal,  and 
in  O'Kane  v.  Daly,  68  Cal.  317,  it  was  held  that  the  notice  of  appeal  by  one 
of  several  co-defendants  should  be  served,  not  only  on  the  plaintiff,  but  also  on 
the  non-appealing  co-defendants;  they  having  an  interest  in  the  judgment  to 
be  affected  by  the  reveraal,  {Sentei-  v.  De  Bernal,  38  Cal.  640;  Hiscook  v.  PhelpSy 
2  Lans.  118;  Cotes  v.  Carroll,  28  How.  Pr.  446;  Tfiompson  v.  Ellsworth,  1 
Barb.  Ch.  627.)  In  Williairts  v.  Mining  Ass*n,  66  Cal  194,  5  Pac.  Eep.  85, 
it  was  said:  "This  court  has  not  jurisdiction  to  hear  an  appeal  from  a  judg- 
ment, unless  the  appellant  shall  have  served  a  notice  of  appeal  on  all  the  adverse 
parties;  that  is  to  say,  upon  all  whose  rights  may  be  affected  by  a  revei'sal 
of  the  judgment,"  etc.  The  defendants  not  served  with  the  notice  of  appeal 
in  this  case  are  as  directly  Interested  in  the  affirmance  or  reversal  of  the  order 
appealed  from  as  are  the  two  defendants  who  were  served,  it  may  be  said  the 
objection  cannot  come  from  the  moving  respondents  here,  as  they  can 'suffer 
no  injury  by  appellant's  failure  to  notify  the  other  defendants.  The  answer 
is,  the  objection  goes  to  the  jurisdiction  of  the  court  to  hear  and  determine 
the  appeal;  and  the  right  to  make  the  objection  by  any  respondent  before  the 
court  has  been  often  recognized.  Indeed,  they  are  interested  in  having  such 
judgment  as  may  be  rendered  by  this  cxjurt  binding  upon  all  the  parties  whom 
after  notice  it  can  affect.  It  may  well  be  that  as  the  motion  in  the  court  below 
was  by  only  two  defendants,  and  one  of  them  a  party  as  to  whom  the  action 
had  been  dismissed,  it  should  have  been  denied,  except  as  to  the  moving  par- 
ties; or,  if  one  only  of  them  was  interested,  then  only  as  to  him.  But,  how- 
ever this  may  be,  the  execution  ran  against  all  the  defendants  except  the  Hi- 
bemia Savings  &  Loan  Society.  It  was  quashed  as  to  all  of  them,  and  the 
appeal  is  from  the  whole  order.  They  are  therefore  ail  interested,  and  should 
have  been  served  as  respondents  in  the  appeal. 

The  appeal  is  dismissed. 

We  concur:    MoKinstry,  J.;  Paterson,  J. 

(75  Cal.  509) 

Zeimer  V,  Antisell.    (1^0.  9,824.) 
{SupreTYie  Court  of  California,    April  17,  1888.) 
Factors  and  Bbokers— Reai,-Estatb  Agents — Commissions. 

A  broker  authorized  to  sell  a  tract  of  real  estate  called  the  attention  of  the  pur- 
chaser to  the  same,  and  received  an  offer  from  him.  which  was  less  than  he  was  au- 
thorized to  accept.  After  the  expiration  of  the  broker's  authority,  such  purchaser 
bought  said  tract  of  real  estate  from  the  owner,  paying  a  price  greater  than  he  had 
originally  offered.  Held^  that  the  broker  was  not  entitled  to  commissions  on  such 
sale.* 

Commissioners*  decision.  Department  2.  Appeal  from  superior  courts 
city  and  county  of  San  Francisco;  John  F.  Finn,  Judge. 

'  Respecting  the  rights  of  real  estate  brokers,  and  when  their  commissions  are  earned, 
see  Jarvis  v.  Schaefer,  (N.  Y.)  11  N.  E.  Rep.  684;  Robinson  v.  Kindley,  (Kan.)  12  Pac. 
Rep.  587;  Ratts  v.  Shepherd,  (Kan.)  14  Pac.  Rep.  496. 
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Action  by  Leo  Zeimer,  assignee  of  David  Levitzky,  against  T.  M.  Antisell, 
to  recover  commissions  for  efTecting  the  sale  of  certain  real  estate.  Judgment 
for  defendant.    Plaintiif  appeals. 

Ladd  cfe  Allen  and  Raphael  Citron,  for  appellant.  York  (ft  Whittoorth,  for 
respondent. 

Belcher,  C.  C.  On  the  28th  day  of  June.  1883,  the  defendant  in  writing 
authorized  David  Levitzky,  a  real-estate  broker,  to  offer  for  sale  certain  re^ 
property  which  defendant  owned  in  the  city  of  Oakland,  and  agreed,  if  Lev- 
itzky should  find  a  purchaser  of  the  property  for  the  sum  of  $125,000,  to  pay 
him  a  commission  of  2J  per  cent,  for  his  services.  By  express  provision,  the 
agreement,  and  Levitzky's  authority  under  it,  were  to  terminate  at  the  end 
of  30  days  from  its  date.  Within  the  30  days  allowed,  Levitzky  found  and  in- 
troduced to  the  defendant  one  Hooker,  who  offered  to  purchase  the  property 
for  the  sum  of  $110,000,  and  defendant  thereupon  agreed  to  accept  his  offer, 
and  to  sell  to  him  for  the  sum  named.  Subsequently,  about  the  15th  or  20th 
of  July,  Hooker  refused  to  take  the  property,  and  thereafter,  on  the  31st  day 
of  that  month,  defendant  and  Levitzky  entered  into  another  agreement  in  writ- 
ing, to  the  effect  that  if  Hooker  should  take  the  property,  and  pay  therefor  the 
sum  of  8110,000,  the  defendant  would  pay  Levitzky,  as  and  for  his  commis- 
sion, the  sum  of  $1,000,  and  a  style  7  upright  piano;  but,  if  Hooker  should 
not  take  the  property,  then  the  defendant  should  be  in  no  way  liable  to  Lev- 
itzky for  his  services.  At  the  time  of  entering  into  this  last  agreement,  de- 
fenda-nt  refused  to  extend  Levitzky's  authority  under  the  former  agreement, 
and  expressly  took  the  property  out  of  his  hands  and  forbade  him  thereafter 
to  offer  it  for  sale  to  any  person.  Hooker  refused  absolutely  to  purcliase  or 
take  the  property,  and  on  August  10,  1883,  defendant  contracted  to  sell  it  to 
one  B.  H.  Levy  for  $110,000,  and  on  the  2d  day  of  October  following  consum- 
mated the  sale  to  him  for  tiiat  sum.  Levitzky  claimed  that  he  was  entitled  to 
a  commission  of  2 J  per  cent,  on  the  $110,000,  for  which  the  property  was  sold 
to  Levy,  and  on  13th  day  of  October,  1883,  he  assigned  his  claim  to  the  plain- 
tiff, who  thereupon  commenced  this  action  to  recover  the  same.  The  court 
below  found  the  facts  to  be  substantially  as  above  stated,  and  gave  judgment 
for  the  defendant,  from  which,  and  from  an  order  denying  him  a  new  trial,  the 
plaintiff  has  appealed. 

To  entitle  a  broker  to  recover  commissions  for  effecting  a  sale  of  real  prop- 
erty,  he  must  show  that  he  was  employed  by  or  on  behalf  of  the  owner  to 
make  the  sale,  and  that  his  authority,  or  some  note  or  memorandum  thereof, 
was  in  writing,  subscribed  by  the  party  to  be  charged,  or  by  his  authorized 
agent.  Civil  Code,  §  1624;  McCarthy  v.  Loupe,  62  Gal.  299.  And,  before  a 
broker  can  be  said  to  have  earned  his  commission,  it  must  also  be  shown  that 
he  produced  a  purchaser,  who  was  ready  and  willing  to  make  the  purchase  on 
terms  satisfactory'  to  his  employer,  and  that  he  was  the  efficient  agent  or  pro- 
curing cause  of  the  sale.  McQavock  v.  Woodlief,  20  How.  221;  Wylie  v. 
Bank,  61  N.  T.  415.  "The  duty  assumed  by  the  broker  is  to  bring  the  minds 
of  the  buyer  and  seller  to  an  agreement  for  a  sale,  and  the  price  and  terras  on 
which  it  is  to  be  made,  and  until  this  is  done  his  right  to  commissions  does 
not  accrue."  Sibbald  v.  B'on  Co.,  83  N.  Y.  382.  It  must  further  appear 
that  the  broker  performed  the  duty  assumed  by  him  within  the  time  limited 
in  his  contract,  or  within  such  extension  of  time  as  may  have  been  granted  by 
his  employer.  If  he  failed  to  do  that,  he  is  not  entitled  to  the  commission, 
even  though  he  made  efforts  to  sell  the  property,  and  first  called  to  it  the  at- 
tention of  the  party  who  subsequently  made  the  purchase,  unless  the  delay  was 
caused  bv  the  negligence,  fault,  or  fraud  of  the  owner.  Fultz  v.  Wimer,  34 
Kan.  576,  9  Pac.  Rep.  316;  Wilson  v.  Sturyis,  71  Cal.  226,  16  Pac.  Rep.  772. 

In  the  light  of  the  foregoing  well-settled  rules  of  law,  was  the  plaintiff  en- 
titled to  recover?    We  think  not.    There  wa^  no  proof  that  Levitzky,  while 
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acting  as  defendant's  agent,  was  the  "efficient  agent  or  procuring  cause"  of  the 
sale  to  Levy.  He  did  not  bring  the  minds  of  the  buyer  and  seller  to  an  agree- 
ment for  a  sale;  nor,  so  far  as  appears,  accomplish  anything  which  even 
foreshadowed  the  sale  that  was  subsequently  made.  It  is  true  that,  before 
the  arrangement  was  made  with  Hooker,  he  took  Levy  to  see  the  property,  and 
received  from  him  an  offer  for  it  of  $90,000,  but  he  rejected  the  offer  at  once, 
without  even  informing  defendant  that  it  had  been  made.  Nothing  more 
was  done  by  him  to  effect  a  sale  of  the  property  to  Levy  until  after  his  con- 
tract had  expired  and  his  authority  had  ceased.  What,  if  anything,  be  did 
after  that  it  is  not  necessary  to  consider,  for  it  cannot  constitute  a  cause  of 
action  for  the  plaintiff  here. 

In  our  opinion,  the  findings  were  justified  by  the  evidence,  and  the  judgment 
and  order  should  be  affirmed. 

We  concur:   Hayne,  C.  ;  Foote,  C. 

Per  Curiam.    For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment and  order  are  afllrmed. 


(75  Cal.  544) 

Marshall  v.  Betsser  et  al.    (No,  11,797.) 
{Supreme  Court  of  California,    April  2C,  1888.) 

Limitation  of  Actions— Adverse  Possession— Color  op  Title. 

In  ejectment  it  appeared  that  defendant  and  her  grantor,  by  themselves,  their 
lessees  and  agents,  had  been  in  possession  of  the  land  in  controversy  from  1876  to 
1884,  and  had  paid  all  the  taxes  thereon ;  and  that  defendant's  grantor  claimed  un- 
der a  deed  from  one  B.,  whose  title  did  not  appear.  Held,  that  under  the  statute 
of  limitations,  which  requires  possession  under  color  of  title  for  Ave  years,  such  pos- 
session is  sufQcient.^ 

Commissioners^  decision.  Department  1.  Appeal  from  superior  conrt,  Cal- 
averas county;  C.  V.  Gottschalk,  Judge. 

Action  of  ejectment  by  Marshall  against  Catherine  Beysser  and  others. 
Judgment  for  defendants,  and  plaintiff  appeals. 

Reddich  i&  SoUrisky,  (Eugene  N.  Deuprey,  of  counsel,)  for  appellant.  /. 
A,  Louttit,  {8.  D,  Woods  and  A.  i.  Levinsky,  of  counsel,)  for  respondents. 

Hatne,  C.  Action  of  ejectment.  The  plaintiff  relies  upon  a  patent  from 
the  state  of  California,  issued  March  12, 1870.  He  never  had  any  possession  of 
the  land  until  he  forcibly  dispossessed  the  defendants,  on  March  23, 1884.  The 
defendants  rely  upon  the  statute  of  limitations.  Special  issues  were  submitted 
to  the  jury,  which  answered  all  the  questions  in  favor  of  the  defendants.  The 
court  adopted  the  findings  of  the  jury,  and  made  certain  additional  findings 
of  its  own,  and  ordered  judgment  thereon  in  favor  of  the  defendants.  The 
plaintiff  appeals  from  the  judgment,  and  an  order  denying  his  motion  for  a 
new  trial. 

The  point  mainly  relied  on  is  that  the  evidence  is  insufficient  to  show  a  five- 
years  possession  of  the  kind  required  by  the  statute.  We  think  there  is  am- 
ple evidence  to  sustain  the  flndings.  It  appears  that  in  1873  one  T.  N.  Beatty, 
the  nature  of  whose  title  does  not  clearly  appear,  conveyed  the  land  in  contro- 
versy to  one  John  Urquilux,  who  was  one  of  three  partners  commonly  known 
as  the  "Bascos,"  probably  from  their  nationality.     The  Bascos  were  in  pos- 

*  Color  of  title  is  not  every  pretense  or  claim  of  title,  but  consists  in  a  writing  or  con- 
veyance of  some  kind  purporting  to  convey  the  land  under  which  the  claim  of  title  is 
asserted.  Armijo  v.  Armijo,  (N.  M.)  13  Pac.  Rep.  93.  Any  instrument  purporting  upon 
its  face  to  convev  title  to  the  grantee  is  sufficient  to'constitute  color  of  title.  Swift  v. 
Mulkey,  (Or.)  l3'Pac.  Rep.  76,  and  note;  Webber  v.  Clarke,  (Cal.)  15  Pac.  Rep.  431 ;  HiU 
V.  Weu-,  83  Fed.  Rep.  100;  Weineg  v.  Holcomb,  (Iowa,)  84  N.  W.  Rep.  787;  Hickman  v. 
Link,  (Mo.)  7  8.  W.  Rep.  12. 
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session  under  this  deed.  According  to  the  witness  Camdufl:  "Along  in  1870» 
'71,  '72,  '73,  the  Bascos  had  somewliere  near  one  thousand  head  of  cattle. 
*  ♦  ♦  The  Bascos  had  possession  in  1874.  They  had  cattle  then."  It  is 
not  necessary,  however,  to  trace  the  possession  so  far  back.  Five  years  prior 
to  March  23,' 1884.  will  be  sufficient.  And  there  is  sufficient  testimony  of  this. 
The  witness  Leon  Chapin  testifies  that  he  went  to  the  ranch  in  January,  1877, 
and  worked  there  until  February  or  April,  1880;  that  he  had  charge  of  the 
ranch  for  the  Bascos;  that  in  1876  the  land  was  rented  to  one  Walker,  who 
kept  possession  until  1878,  and  had  sheep  pastured  on  the  land,  and  was  then 
"out  for  ten  months;"  that  witness  had  charge  of  the  ranch  during  this  teu 
months,  being  paid  by  the  Bascos,  and  living  on  the  premises;  tliat  in  1879- 
80  the  land  was  rented  to  Walker  and  Willis.  Walker  testifies  as  follows:  "I 
rented  the  whole  Basco  ranch,  commencing  in  1877  and  succeeding  through 
the  year  1878.  *  *  *  I  used  all  the  Basco  ranch  for  grazing  purposes  for 
sheep.  The  sheep  were  in  charge  of  a  herder.  No  other  sheep  or  cattle  were 
allowed  to  pasture  on  the  land.  *  *  *  j  leased  the  Basco  ranch  and  land 
in  controversy  in  March  or  April,  1879,  the  lease  to  commence  September  15, 
1879.  Mr.  Willis  was  in  partnership  with  me.  *  *  ♦  Chapin  was  living 
on  the  Basco  ranch  as  keeper  in  that  house  on  section  19,  defendant's  exten- 
sion 1,  during  the  intervening  space  between  1878  and  1879.  We  held  pos- 
session of  the  Basco  ranch  for  three  yeara.  *  *  ♦  We  didn't  have  the 
land  all  of  1879;  rented  it  in  April,  the  lease  to  commence  in  September,  1879. 
We  had  it  during  1880,  '81,  '82.  Mr.  Willis  had  it  in  1883.  Willis,  I  know, 
used  part  of  the  Basco  ranch  for  grazing. "  These  tenants  sublet  portions  of 
the  land  to  tenants  who  cultivated  portions  of  it,  and  pastured  other  portions, 
paying  their  rents  to  the  original  tenants,  who  in  turn  paid  to  the  Bascos. 
Willis  testifies  as  follows:  *'We  leased  the  entire  Basco  ranch  from  Beysser 
(who  was  then  the  agent)  from  September,  1879.  I  mean  Mr.  George  W. 
Walker  and  myself.  We  were  partners.  In  1879,  we  occupied  the  1 ,280  acres, 
and  sublet  this  640  acres  to  Piper.  Our  sheep  were  in  charge  of  a  herder. 
Piper  farmed  part  of  the  land  along  Bock  creek.  He  sublet  the  balance  to 
Shields  for  grazing  sheep.  Shields  had  them  in  charge  of  a  herder.  In  1880, 
we  rented  to  Piper  again,  and  he  sublet  to  Shields.  I  saw  Shields'  sheep  pas- 
turing on  the  land.  Piper  cultivated  a  part  of  the  creek.  In  1881,  we  sublet 
to  Piper  again.  He  farmed  a  part  of  the  creek,  and  sublet  to  Shields.  In 
1882,  we  kept  the  land  in  controversy  ourselves;  used  it  for  grazing  sheep. 
Had  a  herder,  and  didn't  allow  other  cattle  or  sheep  to  feed  on  the  land.  In 
1883, 1  had  the  land  in  controversy,  and  sublet  to  Piper.  He  farmed  part,  . 
and  sublet  to  Shields.  He  farmed  along  the  creek. "  On  July  16, 1883,  John 
TJrquilux,  who  held  the  title  aa  aforesaid,  conveyed  the  premises  in  controversy 
to  the  defendant  Catherine  Beysser;  and  she  entered  under  the  deed.  Her 
husband  testifies  as  follows:  "The  deed  was  made  in  July,  1883,  but  it  was 
subject  to  a  lease  which  ended  only  on  the  25th  day  of  November,  and  it  is 
then  that  we  got  possession  of  the  land.  We  at  once  drove  our  cattle  on  it, 
between  sixty  and  seventy  head.  AVe  used  the  land  for  pasturage  until  the 
23d  of  March,  1884.  We  had  a  herder  to  drive  the  cattle  in  charge  on  the  land 
and  watch  them."  This  was  corroborated  by  the  testimony  of  Mrs.  Beysser, 
and  the  herder,  Fairbanks.  Part  of  the  land  was  fit  for  cultivation,  and  part 
for  pasturage  only. 

There  is  no  evidence  substantially  conflicting  with  the  foregoing.  And 
there  is  nothing  to  show  that  during  all  this  time  there  was  any  attempt  at 
adverse  possession  by  any  one  else,  until  the  forcible  dispossession  by  plain- 
tiff in  March,  1884.  The  defendant  and  her  predecessors  paid  all  the  taxes. 
We  think  the  evidence  shows  a  case  of  possession  under  color  of  title  within 
the  rule  of  Webber  v.  Clarke,  15  Pac.  Rep.  481. 

It  is  claimed  that  there  was  error  in  the  admission  of  evidence.  We  are  in- 
clined to  think  that  the  declarations  of  Mrs.  Beysser,  while  in  possession,  were 
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admissible  as  part  of  the  res  gestce  upon  tbe  question  of  the  openness  and  no- 
toriety of  the  possession.  See,  generally,  Draper  v.  Douglass^  23  Cal.  348. 
But,  however  this  may  be,  we  think  that  the  answers  were  so  vague  that  no 
injury  could  have  resulted. 

We  see  no  error  in  the  instructions,  and  therefore  advise  that  the  judgment 
and  order  appealed  from  be  affirmed. 

We  concur:    Belcher,  C.  C;  Foote,  C. 

Per  Curiam.    For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  appealed  from  are  affirmed. 


(75  Cal.  627)  

People  v.  Burns.    (No.  20,382.) 
{Supreme  Court  of  California.    April  26, 1888.) 

1.  Eleotionb  and  Votebs— Offenses  against  Elbotion  Laws— Indictment  — Sijp- 

ficienot. 
An  indictment  against  an  election  inspector,  under  Pen.  Code  Cal.  §  41,  prescrib- 
•  ing  certain  punishments  for  wiUful  neglect  or  refusal  of  election  officials  to  per- 
form duties  incumbent  on  them  in  their  official  capacity^  and  for  knowingly  and 
fraudulently  acting  in  contravention  of  existing  election  laws,  aUeged  that  the  prose- 
cutor, a  duly-qualified  elector,  on  offering  to  vote  at  defendant^ spoiling  station,  was 
challenged  as  having  voted  before;  that  he  then  and  there  demanded  the  defendant 
to  administer  to  him  the  oath  prescribed  by  Pol.  Code  Cal.  §  1234;  and  that  defend- 
ant. weU  knowing  the  law  relating  to  elections,  and  his  duties  as  inspector,  know- 
ingly, willfully;  fraudulently,  and  feloniously  refused  to  administer  the  oath.  Held, 
that  the  indictment  related  clearly  and  fully  facts  constituting  the  offense,  and  in- 
formed defendant  of  the  charge  he  had  to  meet,  as  required  by  Pen.  Code  Cal.  §  959, 
and  that  it  need  not  aver  that  the  prosecutor  was  registered  as  required  by  St,  CaL 
1877-78,  p.  803,  §  15,  providing  that  "no  person  shaU  vote  at  any  election  except  he 
be  legally  registered  upon  the  precinct  register  of  the  precinct  in  which  he  is  a 
qualified  voter. " 

2.  Same— Violation  op  Election  Laws— Refusal  to  Administer  Oath. 

On  the  prosecution  of  an  election  inspector  for  violation  of  Pen.  Code  Cal.  §  41, 

Srescribing  certain  punishments  for  willfully  neglecting  or  refusing  to  perform 
uties  required  of  him  in  his  official  capacity,  and  for  knowingly  and  fraudulently 
acting  in  contravention  of  existing  election  laws,  in  that  he  refused,  when  de- 
manded, to  put  the  oath  to  a  bona  fide  elector,  as  provided  by  Pol.  Code  Cal.  §  1284, 
on  the  latter  being  challenged  as  to  previous  voting,  the  court  properly  charged  that 
"defendant  is  presumed,  as  inspector,  to  know  at  his  peril  what  the  law  was,  and 
it  would  furnish  him  no  excuse  that  he  may  have  supposed  that  the  law  was  dif- 
ferent from  what  it  was.  But,  in  order  that  you  may  find  him  guilty,  it  must  ap- 
pear that  he  acted  knowingly  and  fraudulently. " 

In  bank.  Appeal  from  superior  court,  city  and  county  of  San  Francisco; 
J.  F.  Sullivan,  Judge. 

The  defendant,  Burns,  was  convicted  on  indictment  for  neglect  of  duty  in 
his  official  capacity  as  an  election  inspector.  The  indictment  conformed  with 
the  provisions  of  Pen.  Code  Cal.  §  959,  subsecs.  6, 7,  requiring  that  theoflfense  be 
clearly  and  distinctly  set  out  in  ordinary  and  concise  language,  such  as  a  per- 
son of  common  understanding  would  know  what  was  intended,  and  that  the 
offense  be  stated  with  such  a  degree  of  certainty  as  to  enable  the  court  to  pro- 
nounce judgment,  upon  conviction,  according  to  the  rights  of  the  case.  De- 
fendant appeals. 

Robert  Ferral  and  Gabriel  W.  McEnemey,  for  appellant.  George  A,  John- 
son, Atty.  Gen.,  for  respondent. 

Thornton,  J.  The  defendant  was  convicted  of  a  violation  of  section  41  of 
the  Penal  Code.  That  section  is  as  follows:  "Every  person  charged  with  the 
performance  of  any  duty,  under  the  provision  of  any  law  of  this  state  relat- 
ing to  elections,  who  willfully  neglects  or  refuses  to  perform  it,  or  who,  in 
his  official  capacity,  knowingly  and  fraudulently  acts  in  contravention  or  vio- 
lation of  any  of  the  provisions  of  such  laws,  is,  unless  a  different  punishment 
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for  such  acts  or  omissions  is  prescribed  by  this  Code,  punishable  by  fine  not 
exceeding  $1,000,  or  by  imprisonment  in  the  state  prison  not  exceeding  Qve 
years,  or  by  both."  The  defendant  did  not  demur  to  the  indictment,  but 
makes  the  objection  here  tliat  tlie  facts  stated  in  it  do  not  constitute  a  public 
offense.  The  indictment  set  forth  that  on  the  12th  day  of  April,  1887,  at  the 
city  and  county  of  San  Francisco,  at  a  special  election  called*  by  the  board  of 
election  commissioners  for  tlie  purpose  of  voting  for  or  against  the  new  char- 
ter proposed  by  the  board  of  freeholders  elected,  etc.,  that  defendant  was  the 
duly  appointed,  qualified,  and  acting  inspector  of  election  of  the  First  pre- 
cinct of  the  Twenty-Ninth  assembly  district,  in  the  said  city  and  county,  and 
while  defendant  was  acting  as  such  inspector  at  the  s^iid  election,  for  the  dis- 
trict and  precinct  aforesaid,  one  Charles  Myron  Emerson,  "a  duly-qualified 
elector  of  the  said  city  and  county,  offered  to  vote  at  the  polling  place  of  said 
precinct;"  that  said  Emerson  was  thereupon  challenged  that  he  had  before 
voted  that  day ;  that  Emerson  then  and  there  demanded  that  defendant  ad- 
minister to  him  the  oath  prescribed  by  section  1234  of  the  Political  Code,  (re- 
citing the  oath;)  and  that  defendant,  well  knowing  the  provisions  of  the  laws 
of  the  state  of  California  relating  to  elections,  and  the  duties  with  which  he 
was  charged  thereunder  as  inspector  aforesaid,  knowingly,  willfully,  fraudu- 
lently, and  feloniously  refused  to  administer  to  said  Emerson  the  oath  afore- 
said. It  is  prescribed  by  the  act  of  the  legislature  in  regard  to  the  registra- 
tion of  voters  in  the  city  and  county  of  San  Francisco,  (see  St.  1877-78,  p.  303, 
§  15,)  which  provides,  inte?'  alia,  for  the  registration  of  electors  on  precinct 
registers,  "that  no  person  shall  vote  at  any  election  except  he  be  legally  reg- 
istered upon  the  precinct  register  of  the  precinct  in  which  he  is  a  qualifl^ 
voter." 

It  is  contended  that,  to  constitute  a  person  a  duly-qualified  elector  of  the 
city  and  county  of  San  Francisco,  he  must  be  registered  on  the  register  of  the 
precinct  where  he  offers  to  vote,  and  that  the  allegation  that  Emerson  was  a 
duly-qualified  elector  of  the  city  and  county  of  San  Francisco,  without  mak- 
ing it  appear  by  averment  that  he  was  registered  on  the  precinct  register,  is  . 
insuflScient;  and  that,  as  the  indictment  is  wanting  in  this  latter  averment, 
it  does  not  state  facts  constituting  a  public  offense.  The  offense  to  which  the 
indictment  is  directed  is  the  refusal  of  the  defendant,  in  his  official  capacity 
as  inspector,  to  administer  the  oath  to  Emerson  when  he  was  challenged  on 
the  ground  stated  in  it.  These  facts  constitute  the  offense,  and  they  are 
clearly  and  fully  stated  in  the  indictment.  The  averment  objected  to  as  in- 
sufficient is  matter  merely  introductory  to  the  offense  charged, — matter  of  in- 
ducement. Such  matter  need  not  be  stated  with  the  same  minuteness  as  the 
main  charge.  State  v.  Mayberry,  48  Me.  218.  The  allegation  as  made  in 
the  indictment  necessarily  includes  the  fact  that  Emerson ^s  name  was  on  the 
precinct  register.  The  general  form  of  averment  adopted  in  the  indictment 
includes  the  particular  fact  that  the  voter's  name  was  on  the  register  of  the 
precinct  where  he  offered  to  vote.  Therefore,  when  it  is  averred  that  Emer- 
son was  a  duly-qualified  elector  of  the  city  and  county  of  San  Francisco,  all 
the  facts,  by  an  implication  as  strong  as  an  express  allegation,  are  averred 
which  are  necessary  to  make  him  a  qualified  elector.  We  are  of  opinion  that 
the  indictment  apprised  the  defendant  of  what  he  had  to  meet  on  the  trial, 
and  that  it  complies  with  the  requirements  of  section  959  of  the  Penal  Code, 
which  sets  forth  in  detail  the  requisites  of  a  sufficient  indictment,  and  is  suf- 
ficient. 

At  the  request  of  the  prosecution,  the  court  instructed  the  jury  as  follows* 
'* Defendant  is  presumed  by  law,  as  inspector,  to  know  at  his  peril  what  the 
law  was,  and  it  would  furnish  no  excuse  to  him  that  he  may  have  supposed 
that  the  law  was  different  from  what  it  was.  But,  in  order  that  you  may 
find  him  guilty,  it  must  appear  that  he  acted  knowingly  and  fraudulently." 
Defendant  contends  that  by  this  instruction  the  jury  was  directed  that  th^y 
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might  find  defendant  guilty  of  a  penal  offense  for  an  error  of  judgment.  As 
a  general  rule,  a  person  who  has  done  an  act  which  is  criminal  cannot  defend 
himself  by  reason  of  his  ignorance  of  the  law.  See  Broom,  Leg.  Max.  (6th 
Amer.  and  4th  London  £d.)  pp.  249,  250,  and  264,  on  maxim,  *' Ignora7itia 
facti  excttsat,"  etc.  Ignorance  of  fact  excuses,  but  ignorance  of  law  does 
not.  " The  law, "  says  Tindal,  0.  J.,  in  McNag7iten*s  Case,  10  Clark  &  F.  210, 
"is  administered  upon  the  principle  that  every  one  must  be  conclusively  takep 
to  know  it,  without  proof  that  he  does  know  it.*'  The  signification  of  the 
word  "knowingly,"  when  used  in  the  Penal  Code,  is  defined  by  its  seventh 
section  (fiifth  subdivision)  as  in) porting  only  a  knowledge  that  the  facts  exist 
which  bring  the  act  or  omission  witliin  its  provisions.  It  does  not  require 
any  knowledge  of  the  unlawfulness  of  such  act  or  omission.  The  word  "know- 
ingly," when  used  in  any  section  of  the  Penal  Code,  must  be  construed  to  im- 
port only  a  knowledge  of  facts.  It  has  no  reference  to  a  knowledge  of  the 
law.  So  construed,  the  fifth  subdivision  of  section  7  of  the  Penal  Code  ac- 
cords with  the  maxim  referred  to  and  the  rule  above  stated,  that  ignorance  of 
fact  does,  and  ignorance  of  law  does  not,  excuse.  In  accordance  with  the 
above,  the  defendant  must  be  held  to  have  known  the  penal  law  which  he  was 
charged  with  violating  in  refusing,  in  his  official  capacity,  to  administer  the 
oath  to  Emerson,  and  that  the  court  did  not  err  in  charging  the  jury.  The 
remainder  of  the  instruction  is  substantially  in  the  language  of  the  statute. 
Pen.  Code,  §  41. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed.    So  ordered. 

We  concur:    Searls,  C.  J.;  MoFarland,  J.;  Shaupstein,  J.;   McKin- 

BTRY,  J. 


(89  Kao.  85) 

Becker  t?.  Langford. 
{Supreme  Court  of  Kansas.    March  10, 1888.) 

Attachment— Motion  to  Dissolve — Burden  of  Pboof. 

On  the  hearing  of  a  motion  to  dissolve  an  attachment  in  a  case  wherein  the  de- 
fendant has  filed  an  affidavit  denying  the  grounds  for  the  attachment,  the  burden 
of  proof  is  on  the  plaintifr,  who  procured  the  attachment  to  issue.    The  case  of 
MePike  v.  AVwell,  84  Kan.  142,.8  Pac.  Rep.  118,  cited  and  approved. 
(Syllaims  by  Simpson,  C.) 

Commissioners'  decision.  Error  to  district  court.  Brown  county;  H.  C. 
Bassett,  Judge. 

Plaintiff  in  error,  G.  Becker,  brought  an  action  against  defendant  in  error, 
H.  Langford,  in  the  district  court  of  Brown  county,  Kan.,  and  at  the  com- 
mencement of  said  action  filed  an  affidavit  for  attachment  containing  the  fol- 
lowing grounds,  viz.:  (1)  That  the  defendant  has  absconded  with  intent  to 
defraud  his  creditors;  (2)  that  the  defendant  has  left  the  county  of  his  resi- 
dence, to  avoid  the  service  of  summons;  (3)  that  the  defendant  so  conceals 
himself  that  a  summons  cannot  be  served  upon  him;  (4)  that  the  defendant 
is  about  to  remove  his  property,  or  a  part  tliereof,  out  of  the  jurisdiction  of 
the  court,  with  intent  to  defraud  his  creditors;  (5)  that  the  defendant  is  about 
to  convert  his  property,  or  a  part  thereof,  into  money,  for  the  purpose  of  plac- 
ing it  beyond  the  reach  of  his  creditors;  (6)  that  the  defendant  has  property 
and  rights  in  action  which  he  conceals;  (7)  that  the  defendant  is  about  to  as- 
sign, remove,  and  dispose  of  his  property,  or  a  part  thereof,  with  intent  to 
defraud,  hinder,  and  delay  his  creditor;  (8)  that  defendant  has  assigned, 
removed,  and  disposed  of  his  property,  or  a  part  thereof,  with  the  intent  to 
defraud,  hinder,  and  delay  his  creditors;  (9)  that  defendant  fraudulently  con- 
tracted the  debt,  and  incurred  the  liability  and  obligations  for  which  the  above- 
named  suit  has  been  brought.  On  October  12,  1886,  defendant  filed  his  mo- 
tion to  dissolve  the  attachment,  as  follows:  "Because  the  grounds  alleged  in 
plaintiff 's  affidavit  for  attachment  are  each  and  everyone  untrue."   On  the 
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same  day  defendant  filed  his  affidswit  denying  the  grounds  for  attachment 
alleged  in  the  plain  tiff  ^s  affidavit  for  attachment.  Hearing  was  had  on  the 
affidavits,  and  the  judge  sustained  the  motion,  and  dissolved  the  attachment. 
The  plaintiff  excepts,  and  brings  the  case  here. 

J.  T.  Allenstoorthf  for  plaintiff  in  error.  Jackson  <&  Royse,  for  defendant 
in  error. 

Simpson,  C,  {after  stating  the  facts  as  above,)  The  error  alleged  in  this 
case  is  the  order  of  the  district  judge  at  chambers  dissolving  an  attachment. 
The  affidavit  to  procure  the  order  of  attachment  alleged  nine  grounds  for  its 
issue,  but  as  to  many  of  them  there  is  no  evidence.  The  defendant  filed  a 
motion  to  dissolve,  because  the  grounds  alleged  in  the  plaintiff's  affidavit  for 
attachment  are  each  and  every  one  untrue.  On  the  same  day  the  defendant 
filed  his  afiidavit,  denying  the  grounds  for  attachment.  The  motion  to  dis- 
solve was  heard  at  chambers,  and  sustained.  The  first  complaint  made  is  that 
the  judge  ruled  that  the  burden  of  proof  was  on  the  plaintiff  on  the  mo- 
tion to  dissolve.  The  latest  case  in  this  court  that  we  can  now  call  to  mind 
on  this  question  is  that  of  McPike  v.  Attnell,  34  Kan.  142,  8  Pac.  Kep.  118. 
As  the  ruling  of  the  judge  was  in  accordance  with  the  declaration  of  this 
court,  it  seems  the  ruling  must  be  sustained.  The  second  is  as  to  whether 
the  title  to  the  team,  harness,  and  buggy  passed  to  Mrs.  Langford  at  a  sale  of 
this  property  under  a  chattel  mortgage  or  not.  There  is  some  conflict  of  evi- 
dence respecting  this  question  of  fact,  but  the  judge  rendered  it  in  favor  of  a 
sale,  and  we  cannot  say  that  this  was  done  erroneously.  The  third  is  that 
the  defendant  claimed  not  to  be  the  owner  of  the  property  attached,  and  hence 
cannot  move  to  discharge.  He  did  not  move  to  discharge  certain  property 
from  the  lien  of  the  attachment,  because  he  was  not  the  owner  thereof.  His 
motion  was  to  dissolve  the  attachment  because  the  grounds  stated  were  not 
true.  If  the  attachment  is  dissolved,  the  property  bound  by  its  levy  is  re- 
leased by  operation  of  law.  The  ruling  of  the  judge  was  responsive  to  the 
motion,  and  in  accord  with  the  showing  made  by  the  affidavit.  We  see  no 
reversible  error,  and  recommend  an  affirmance  of  the  order. 

PjBaEt  Curiam.    It  is  so  ordered;  all  the  justices  concurring. 

(38  Kan.  670) 

In  re  Hall. 
(Su/preme  Ccrwrt  of  Kam^as.    March  10, 1888.) 

1.  StATUTBB— CONTEMPORANBOUB  ACTS— CONSTBUOTION. 

Laws  enacted  by  the  same  legislature,  about  the  same  Ume,  and  concerning  the 
same  subject-matter,  being  in  paH  materUL,  are  to  be  taken  and  considered  to- 
gether, in  order  to  determine  the  legislative  purpose,  and  arrive  at  the  true  result. 

2.  Counties— Attachment  fob  JuDioiAii  Purposes. 

Construing  the  provisions  of  the  legislation  relating  to  Garfield  county,  found  in 
chapters  81,  182,  142,  Laws  1887,  by  this  rule  they  provide  that  Garfield  county 
should  be  attached  to  Hodgeman  county  for  judicial  purposes  until  organized,  and 
no  lonffer;  after  which  time,  regular  terms  of  the  district  court  should  be  held  in 
Garfidd  county  at  the  prescribed  times. 
{Syllabus  by  the  CowrU) 

Original  proceedings  in  Tuibeas  corptts, 

F,  A*  Hutto,  for  petitioner.    Fred  C,  Thomas,  for  respondent. 

Johnston,  J.  Charles  Hall  was  apprehended  on  a  charge  of  having  com- 
mitted the  offense  of  burglary  in  Garfield  county,  and,  upon  a  preliminary  ex- 
amination before  a  justice  of  the  peace  of  the  same  county,  he  was  held  for 
trial  at  the  next  term  of  the  district  court  of  Garfield  county.  Failing  to  offer 
sufficient  bail  for  his  appearance,  he  was  committed,  and  from  this  imprison- 
ment he  seeks  relief  by  the  writ  of  habeas  corpus.  He  alleges  that  his  re- 
straint is  illegal,  because  be  was  held  to  answer  in  the  district  court  of  Gar- 
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field  county,  whereas  he  claims  he  should  have  been  committed  for  trial  in  the 
district  court  of  Hodgeman  county. 

The  question  in  the  case  arises  from  the  legislation  of  1887  respecting  Gar- 
field county.  By  chapter  81,  Laws  1887,  Garfield  county  was  created,  and  its 
boundaries  defined.  In  chapter  132  of  the  same  volume,  provision  was  made 
for  attaching,  for  judicial  purposes,  certain  unorganized  counties  to  others 
that  were  organized;  and  among  the  number  Garfield  was  attached  to  Hodge- 
man. In  chapter  142  of  the  same  Session  Laws,  the  legislature  provided  that 
regular  terms  of  the  district  court  should  be  held  in  the  county  of  Garfield  on 
the  first  Tuesday  of  June  and  the  fourth  Tuesday  of  September  of  each  year. 
These  acts  were  approved  by  the  governor  on  the  same  day,  namely,  March 
5,  1887.  The  act  attaching  Garfield  county  to  Hodgeman  for  judicial  pur- 
poses provided  for  the  repeal  of  all  conflicting  provisions,  and  was  published 
March  11th,  while  tlie  one  fixing  terms  of  court  in  Garfield  county  was  pub- 
lished one  day  earlier.  The  petitioner  insists  that  the  attaching  act  (chapter 
132)  is  the  latest  legislative  expression,  and  repeals  chapter  142,  which  fixed 
the  terms  of  court;  and  therefore  that  no  term  of  court  can  be  held  in  Garfield 
county  until  the  legislature  specifically  detaches  that  county  from  Hodgeman. 
We  cannot  accede  to  this  claim.  The  mere  publication  in  the  official  state 
paper  of  one  act  a  day  later  than  the  other  act  was  published,  will  not  work 
a  repeal  of  the  former;  nor  is  the  existence  or  operation  of  any  of  the  acts  de- 
pendent on  the  will  of  the  publisher  of  such  paper.  These  acts  were  enacted 
by  the  same  legislature;  the  final  action  thereon  was  taken  at  the  same  time; 
they  all  relate  to  the  same  subject-matter;  and,  being  in  pari  materia,  they 
should  be  read  and  examined  together,  and  treated  as  one  law.  When  so  con- 
strued, no  repugnancy  exists  among  them,  and  the  legislative  intent  is  not 
left  in  doubt.  The  legislature  created  the  county  by  one  act,  and  in  another 
provided  the  method  for  its  organization.  Considerable  time  is  required  to 
effect  tlie  organization  of  a  county,  and  while  it  was  in  an  unorganized  state 
it  Wiis  necessary  that  the  people  resident  in  the  county  should  be  brought 
within  the  protection  of  the  law;  and  hence  it  was  provided  that  the  county 
should  be  attached  to  Hodgeman  for  judicial  purposes.  It  was  evidently  con- 
templated that  organization  would  be  effected  before  the  convening  of  the 
next  legislature,  when  it  would  be  entitled  to  a  court  of  its  own;  and  there- 
fore provision  was  made  for  holding  regular  terms  of  the  district  court  in  the 
county.  It  is  the  theory  of  our  law  that  a  district  court  shall  be  held  in  each 
and  every  organized  county  of  the  state.  In  the  constitution  it  is  provided 
that  a  clerk  of  the  district  court  shall  be  elected  in  each  organized  county; 
and  in  the  general  provisions  concerning  courts  it  is  enacted  that  there  shall 
be  a  district  court  in  each  organized  county.  The  legislature  of  1887  pro- 
ceeded upon  the  same  theory  in  regard  to  Garfield  county,  by  making  provis- 
ion for  its  judicial  status  in  both  an  unorganized  and  organized  state.  The 
population  and  wealth  of  the  county,  and  the  existing  sentiment  respecting 
organization,  at  the  time  legislation  was  had,  doubtless  indicated  that  organi- 
zation would  be  early  accomplished;  and  it  was  the  right  and  duty  of  the  leg- 
islature to  make  provision  for  this  contingency.  The  county  was  organized 
in  July,  1887,  and  the  operation  of  the  act  respecting  the  holding  of  courts  in 
the  county  was  simply  made  dependent  upon  the  contingency  of  organization. 
Even  if  no  such  act  had  been  passed,  the  general  provisions  relating  to  dis- 
trict courts  afford  sufticient  authority  for  the  holding  of  courts  in  the  county 
after  it  was  organized.  In  re  Wells,  36  Kan.  341,  13  Pac.  Rep.  548.  There 
is  no  express  repeal  of  either,  nor  any  irreconcilable  confiict  between  the  acts; 
and,  construed  together,  they  form  a  consistent  law,  and  disclose  the  mani- 
fest intention  of  the  legislature  to  provide  that  Garfield  county  should  be  at- 
tached to  Hodgeman  for  judicial  purposes  until  organized;  and  after  which 
regular  terms  of  the  district  court  should  be  held  within  its  limits  at  the  pre- 
scribed time. 
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Our  judgment  must  be  a  denial  of  the  writ,  and  that  the  petitioner  be  re- 
manded. 
All  the  justices  concurring. 


(38  Kan.  787)  ^  ^ 

State  v.  Bunker. 
(Supreme  Court  of  Kansas.    March  10, 1888.) 

CRiMiiffAL  Law— Venue— Unorganized  County. 

It  is  alleged  that  on  July  15, 1885,  one  B.  committed  willful  and  corrupt  perjury  In 
Lane  coimty,  in  making  oath  to  an  affidavit  which  was  afterwards  filed  and  used  by 
him  in  a  divorce  proceeiding  pending  in  Ness  county  between  him  and  his  wife.  At 
the  time  of  subscribing  and  making  oath  to  the  affidavit,  Lane  county  was  unorgan- 
ized, and  attached  to  Ness  county  for  judicial  purposes;  and  was  thereby  a  munic- 
ipal township  of  Ness  county.  Subsequently,  and  before  any  criminal  proceedings 
were  commenced  against  B..  Lane  county  was  properly  organized,  and  entitled  to  a 
district  court.  Heldj  that  tne  district  court  of  Lane  county  had  jurisdiction  of  the 
offense;  and,  further  held,  that  the  defendant  could  not  be  legally  tried  and  con- 
victed of  the  offense  in  the  district  court  of  Noss  county,  without  his  consent,  and 
over  his  objection. 

(Sylldtms  by  the  Corwrt) 

Appeal  from  district  court,  Ness  county;  a.  J.  Osborne,  Judge. 

On  May  18,  1887,  there  was  tiled  in  the  district  court  of  Ness  county  the 
following  information,  omitting  caption  and  verification: 

"1,  Silas  VV.  Porter,  the  undersigned,  county  attorney  of  said  county,  in  the 
name,  by  the  authority,  and  on  behalf  of  the  state  of  Kansas,  come  now  here 
and  give  the  court  to  understand  and  be  informed  that  on  the  15th  day  of 
July,  A.  D.  1885,  in  said  county  of  Ness  and  state  of  Kansas,  one  James  M. 
Bunker  did  then  and  there  unlawfully,  feloniously,  in  a  certain  action  then 
pending  in  the  district  court,  in  and  for  said  Ness  county,  wherein  said  James 
M.  Bunker  was  plaintiff,  and  Cecilia  Bunker  was  defendant,  brought  for  the 
purpose  of  obtaining  a  divorce  in  behalf  of  said  Jumes  M.  Bunker,  come  in 
his  own  proper  person  before  one  Fred  H.  Kurtz,  a  notary  public,  duly  and 
legally  commissioned  to  act  as  such,  in  and  for  said  county  of  Ness,  and  to 
administer  oaths  as  provided  bylaw,  and  to  the  said  Fred  H.  Kurtz,  as  notary 
public,  did  then  and  there  present  an  aflSdavit  in  writing,  in  words  and  figures, 
and  to  the  tenor,  as  follows,  to- wit: 

"  « 8tate  of  Kansas,  County  of  Ness — ss. :  I,  James  M.  Bunker,  first  being 
duly  sworn,  do  on  my  oath  depose  and  say  that  I  am  the  plaintiff  in  the  fore- 
going action  of  Jaines  M,  Bunker  versus  Cecilia  Bunker;  that  this  is  an  ac- 
tion for  divorce,  and  that  I  am  unable  to  get  personal  service  upon  said  de- 
fendant, as  she  is  not  a  resident  of  the  state  of  Kansas;  that  this  affiant  haa 
made  diligent  search  for  the  whereabouts  of  said  defendant,  and  has  not  beeu 
able  to  find  the  same;  that  this  afiiant  asks  to  be  permitted  to  serve  notice  b^ 
publication  upon  said  defendant,  as  by  law  made  and  provided. 

"  *  James  M.  Bunker. 

••  •Subscribed  and  sworn  to  before  me  this  15th  day  of  July,  1885. 
[Seal.]    "  'Fred  H.  Kurtz,  Notary  Public. 

"  •  Com.  expires  April  9,  1889.' 

"That  said  James  M.  Bunker  read  the  said  affidavit  in  the  words  and  figures 
and  to  the  tenor  as  aforesaid,  and,  well  knowing  the  contents  thereof,  before 
the  said  Fred  II.  Kurtz,  notary  public,  signed  the  same,  as  aforesaid,  with  his 
own  name,  and  then  and  there  took  a  solemn  oath  administered  then  and 
there  to  him  by  the  said  Fred  H.  Kurtz,  as  notary  public,  as  provided  by  law, 
that  the  matters  and  allegations  therein  contained  were  the  truth,  the  whole 
truth,  and  nothing  but  the  truth;  he,  the  said  Fred  H.  Kurtz,  notary  public, 
as  aforesaid,  then  and  there  having  full  power  to  administer  said  oath,  and 
the  said  James  M.  Bunker  then  and  there  intending  and  designing  to  file  said 
affidavit  as  aforesaid  in  said  action  for  divorce,  said  affidavit  being  the  usual 
affidavit  provided  by  law  where  an  action  is  brought  in  said  state  of  Kansas 
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by  a  resident  thereof  against  a  non-resident  of  the  state,  to  obtain  a  divorce, 
and  where  personal  service  of  summons  cannot  be  made  upon  the  defendant 
within  said  state  of  Kansas;  and  afterwards,  to-wit,  on  the  same  day,  the 
said  James  M.  Bunker,  filed  in  said  cause,  in  said  district  court,  said  affidavit 
with  his  petition  In  said  cause,  pi;aying  for  a  divorce  from  said  Cecilia  Bunker, 
and  that  said  affidavit  was  then  and  there,  and  by  virtue  of  the  statute  in  such 
case  made  and  provided  became,  material  to  tlie  issues  and  matters  to  be  tried 
in  said  district  court  in  said  action  for  divorce  as  aforesaid;  and  summons  by 
publication  was  upon  said  affidavit  made  as  provided  by  law  in  said  action; 
and  that  afterwards,  upon  the  trial  of  said  action  at  the  September  term  of 
said  district  court,  in  the  year  1885,  the  said  James  M.  Bunker  obtained  from 
said  court,  upon  said  service  made  upon  said  affidavit,  a  decree  of  divorce  from 
the  said  Cecilia  Bunker,  the  said  Cecilia  Bunker  being  then  and  there  his 
lawfully  wedded  wife;  whereas,  said  defendant,  Cecilia  Bunker,  in  truth  and  in 
fact  did  then,  on  said  15th  day  of  July,  1885,  and  at  all  times  theretofore,  and 
ever  since  lias,  resided  and  did  reside  in  Sumner  county,  in  said  state  of  Kan- 
sas, and  within  about  four  miles  of  said  James  M.  Bunker's  place  of  residence; 
the  said  Cecilia  Bunker  residing  all  of  the  time  aforesaid  at  her  father's  house, 
where  said  James  M.  Bunker  had  a  short  time  before  lived  with  her  as  her 
husband,  and  where  said  James  M.  Bunker  had  frequently  seen  her  and  left 
her,  all  of  which  the  said  James  M.  Bunker,  then  and  there  on  the  15th  day 
of  July,  1885,  and  all  time  thereafter,  well  knew;  and  that  he,  the  said  James 
M.  Bunker,  then  and  there,  on  the  said  15th  day  of  July,  1885,  falsely,  will- 
fully, maliciously,  and  corruptly  swore  to  said  affidavit  as  aforesaid;  he,  the 
said  James  M.  Bunker,  then  and  there  and  at  the  time  of  obtaining  said  di- 
vorce as  aforesaid  well  knowing  that  said  affidavit  was  false,  and  by  him,  the 
said  James  M.  Bunker,  falsely,  willfully,  maliciously,  and  corruptly  sworn  to 
as  aforesaid,  and  that  the  said  James  M.  Bunker,  in  the  manner  and  form 
aforesaid,  did  then  and  there  unlawfully,  feloniously,  falsely,  willfully,  mall- 
ciouoly,  and  corruptly  commit  the  crime  of  perjury,  as  aforesaid;  contrary  to 
the  statute  in  such  case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  state  of  Kansas. " 

Subsequently  the  defendant  was  arrested,  arraigned,  convicted,  and  sen- 
tenced to  the  penitentiary  of  the  state  at  hard  labor  for  the  term  of  three  years. 
He  appeals  to  this  court. 

S»  B,  Bradford,  Atty.  (Jen.,  and  Silas  Porter ,  for  appellee.  Stidger  d- 
Reed  and  O.  J,  Wood,  for  appellant. 

HoRTON,  C.  J.,  (after  stating  the  facts  as  above.)  James  M.  Bunker,  aged 
37,  seduced  Cecilia  Montoe,  aged  15,  in  Sumner  county,  in  this  state,  in  1^. 
At  the  time  they  were  engaged  to  be  married;  but  soon  after  Bunker  went  to 
North  Carolina,  where  he  remained  six  months.  While  he  was  absent,  Cecilia 
was  delivered  of  a  child.  Upon  Bunker's  return  to  the  state,  in  the  spring  of 
1884,  the  father  of  Cecelia  brought  an  action  against  Bunker  for  the  seduction 
of  his  daughter.  Bunker  married  Cecilia  at  Wellington,  on  May  27,  1884, 
and  the  civil  proceedings  brought  against  him  were  dismissed.  All  the  par- 
ties lived  near  Milan,  in  Sumner  county.  After  the  marriage.  Bunker  and 
his  wife  lived  about  six  months  at  the  house  of  Mr.  Monroe,  the  father  of  his 
wife.  He  had  a  farm  in  the  neighborhood.  Late  in  the  fall  of  1884,  Bunker 
and  his  wife  ceased  to  live  together.  Bunker  remaining  at  his  farm  until  the 
spring  of  1885.  Mrs.  Bunker  continued  to  live  at  her  father's  house.  In  the 
spring  of  1885,  Bunker  went  to  Lane  county,  in  this  state,  to  reside.  On  the 
23d  day  of  September,  1885,  he  obtained  a  decree  of  divorce  from  Cecilia,  his 
wife,  in  the  district  court  of  Xess  county.  In  the  action  no  personal  service 
was  made  upon  the  wife.  On  July  15, 1885,  Bunker  made  an  affidavit  before 
Fred  H.  Kurtz,  a  notary  public  of  Ness  county,  that  he  was  unable  to  obtain 
personal  service  upon  his  wife,  as  she  was  not  a  resident  of  the  state;  and  that 
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he  had  made  diligent  search  to  ascertain  her  whereabouts,  bat  had  not  been  able 
to  find  her*  On  the  date  of  the  affidavit  he  filed  the  same  in  the  district  court 
of  Ness  county,  with  Ins  petition  for  the  divorce.  At  the  date  of  the  affida- 
vit his  wife  was  living  in  Sumner  county,  where  he  had  left  her.  On  May 
18,  1887,  ajQ  information  was  filed  by  the  county  attorney  of  Ness  county 
against  Bunker,  charging  him  with  perjury,  in  willfully,  falsely,  and  cor- 
ruptly making  oath  to  the  affidavit  of  July  15, 1885.  Section  148,  "  Crimes  and 
Punishments, "  Comp.  Laws  1885.  Fred  H.  Kurtz,  before  whom  Banker  made 
the  affidavit,  was  commissioned  a  notary  for  Ness  county  on  April  9,  1885. 
He  resided  in  Lane  county  and  the  affidavit  was  subscribed  and  sworn  to  in 
that  county.  At  that  time  I^ne  county,  being  unorganized,  was  attached  to 
the  county  of  Ness  for  judicial  purposes.  Section  5,  c.  99,  Sess.  Laws  1881. 
By  the  provisions  of  section  184,  c.  25,  Comp.  liaws  1885,  when  an  unorgan- 
ized county  is  attached  to  an  organized  county  for  judicial  purposes,  it  consti- 
tutes and  forms  one  of  the  municipal  townships  thereof,  and  is  subject  to  the 
same  regulations  and  liabilities  as  other  townships  of  the  county.  Its  elect- 
ors are  deemed  legal  electors  of  the  county  to  which  it  is  attached.  The  officers 
of  the  county  to  which  it  is  attached  have  the  same  powers  and  perform  the 
same  duties  in  reference  to  the  attached  county  as  they  have  over  the  munici- 
pal townships  of  their  own  county*  The  trial  of  this  case  was  commenced  in 
Ness  county  on  November  7, 1887.  At  that  time  Lane  county  had  been  prop- 
erly organized;  the  date  of  its  organization  being  July  15, 1886,— one  year  after 
the  making  of  the  affidavit.  The  jury  returned  a  verdict  of  guilty  against 
Bunker  as  charged  in  the  information,  and  he  was  sentenced  to  be  impiisoned 
in  the  penitentiary  of  the  state,  at  hard  labor,  for  the  term  of  three  years. 
Judgment  was  also  rendered  against  him  for  the  costs.  From  the  judgment . 
he  appeals. 

Bunker  should  have  been  prosecuted  in  Lane  county,  where  his  offense  was 
committed,  not  in  Ness  county.  By  the  common  law  the  trial  of  all  ciimes 
was  required  to  be  in  the  county  where  they  were  committed.  It  originally 
carried  its  jealousy  further,  and  required  that  the  jury  itself  should  come  from 
the  vicinage  where  the  crime  was  alleged  to  have  been  committed.  The  con- 
stitution of  the  state  ordains  that  the  accused  shall  be  entitled  to  "a  speedy 
public  trial  by  an  impartial  jury  of  the  county  or  district  in  which  the  oifense 
is  alleged  to  liave  been  committed."  The  design  of  this  constitutional  pro- 
vision seems  to  be  to  secure  to  the  accused  a  trial  by  a  jury  from  the  vicinage 
where  the  crime  is  supposed  to  have  been  committed,  so  that  he  may  have  the 
benefit  of  his  own  good  character  and  standing  with  his  neighbors, — if  these 
he  has  preserved, — and  also  of  such  knowledge  as  the  jury  may  possess  of  the 
witnesses  who  gi  ve  evidence  before  them .  The  word  "  district, "  1  ike  the  word 
"county,"  is  here  used  in  a  restrictive  sense,  and  is  intended  to  designate  the 
precise  portion  of  territory  or  division  of  the  state  over  which  a  court  at  any 
particular  sitting  may  exercise  power  in  criminal  matters.  Olive  v.  8tate,  1*1 
Neb.  1,  7  N.  W.  Rep.  444.  There  were  no  proceedings  pending  against  Bun- 
ker in  Ness  county  at  the  time  of  the  organization  of  Lane  county,  on  July  15, 
1886.  After  that  date  Lane  county  was  no  part  or  portion  of  Ness  county, 
as  a  township  or  otherwise.  By  the  general  provisions  relating  to  counties 
there  must  be  a  district  court  in  each  organized  county.  In  re  Wells,  36  Kan. 
341, 13  Pac.  Rep.  548.  Bishop  on  Criminal  Procedure  says:  "  Where  a  county 
is  divided,  a  criminal  act  done  before  the  division  is  to  be  prosecuted  in  the 
particular  new.  county  in  which  is  the  place  of  the  offense.  The  offense  ia 
against  the  state;  the  trial,  in  the  new  county."  Volume  1,  §  49.  In  Arkan- 
sas it  has  been  held  that  "if  a  new  county  is  formed  of  territory  formerly  in- 
cluded in  an  old  county,  an  indictment  for  an  offense  antecedently  commit- 
ted within  the  territory  embraced  in  the  new  county  may  be  maintained  in  the 
new,  under  the  usual  allegation  setting  out  the  offense  as  committed  in  the 
new.     McElroy  v.  State,  13  Ark.  708.    The  same  doctrine  was  declared  in  a 
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Kew  Jersey  case,  except  that  while  it  was  held  that  the  trial  should  be  in  the 
new  county,  it  was  also  held  that  the  indictment  should  not  allege  that  the 
offense  was  committed  in  the  new  county,  for  the  reason  stated,  that  "it  is 
seen  that  at  the  time  mentioned  there  was  no  such  place  as  that  at  which  the 
offense  is  alleged  to  have  been  committed."  State  v.  JoneSt  8  N.  J.  Law, 
307.  In  Georgia,  also,  it  has  been  held  that  the  offender  should  be  tried  in 
the  new  county,  and  that  the  offense  might  be,  or  should  be,  charged  as  hav- 
ing been  perpetrated  in  the  old  county.    Jordan  v.  State,  22  Ga.  545-555. 

It  is  claimed,  however,  that  the  filing  of  the  affidavit  in  the  district  court 
of  Kess  county  was  "an  act  constituting  or  requisite  to  the  consummation  of 
the  offense;"  therefore,  tliat  the  jurisdiction  of  the  offense  would  be  in  either 
Lane  or  Xess  county,  as  having  been  committed  partly  in  one  and  partly  in 
another  county.  Sections  20,  23,  c.  82,  Code  Grim.  Proc.  Affidavits  in  judi- 
cial proceedings,  though  touching  matters  incident  or  collateral,  may  be  in- 
struments of  perjury.  Section  148,  "Crimes  and  Punishments,"  Comp.  Laws 
1885.  Upon  the  trial  of  a  party  on  an  information  for  perjury  alleged  to  have 
been  committed  in  swearing  to  an  affidavit,  it  is  proper  to  show  that  the  affi- 
davit was  made  to  be  used,  or  that  it  was  actually  used,  in  a  judicial  proceed- 
ing; and  therefore,  if  this  case  had  been  tried  in  a  district  court  halving  juris- 
diction thereof,  it  would  have  been  competent,  and  perhaps  necessary,  to  have 
shown  that  the  affidavit  was  filed  and  used  in  the  divorce  case  of  Banker  v. 
Bunker,  pending  in  Ness  county;  but  this  evidence  would  have  been  compe- 
tent only  for  the  purpose  of  showing  that  the  facts  sworn  to  were  material. 
To  convict  a  party  of  perjury  it  must  be  shown  that  there  was  an  oath  author- 
ized by  law,  an  issue  or  case  to  which  facts  were  material,  and  a  false  state- 
ment regarding  such  facts  upon  such  issue,  or  in  such  cause.  People  y.  Fox, 
25  Mich.  492.  Where  the  oath  to  an  affidavit  is  required  or  authorized  by  the 
statute,  this  is  made  to  appear  when  the  purpose  for  which  the  affidavit  was 
made  is  shown.  The  materiality  of  an  affidavit  is  sometimes  directly  averred 
in  an  information  or  indictment.  It  must,  of  course,  in  some  way  appear. 
We  think  the  offense  was  fully  completed  in  the  territory  now  embraced  in 
Lane  county,  if  perjury  was  committed  by  Bunker;  and  therefore  the  filing 
of  the  affidavit  in  Ness  county  did  not  confer  upon  the  district  court  of  that 
county  jurisdiction  of  the  accused.  The  judgment  of  the  district  court  will 
be  reversed,  and  Bunker  will  be  returned  to  the  county  jail  of  Lane  county, 
by  the  warden  of  the  penitentiary,  for  such  further  proceedings  against  him 
as  may  be  proper. 

All  the  justices  concurring. 


(38   Kan.   664)  ^  .,   _^ 

State  v,  McFabland, 
(Supreme  Court  of  Kansas.    March  10, 1888.) 

1.  CBIMII7A.L  Law— AppeaI/— Time  of  Taking. 

An  appeal  from  a  judgment  in  a  criminal  action  must  be  taken  within  two  years- 
after  the  judgment  is  rendered;  and,  although  the  appeal  is  taken  within  proper 
time,  yet,  if  it  is  dismissed  for  the  want  of  prosecution,  and  is  never  reinstated, 
the  new  or  subsequent  appeal  must  also  be  taken  within  two  years,  or  it  is  flled  too> 
late. 

2.  Samb—Tbanscbipt  on  Appeal. 

Where  an  appeal  from  a  judgment  in  a  criminal  action  is  filed  In  this  court,  It 
must  contain  a  transcript  of  the  proceedings  of  the  trial  court,  certified  to  by  the 
clerk  thereof;  and  where  the  clerk  certifies  that  the  record  is  a  copy  of  the  journal 
entries  only,  no  question  relative  to  alleged  errors  is  presented  in  the  appeal  for 
review. 
{SylUOma  by  the  Court) 

Appeal  from  district  court,  Cherokee  county;  George  Chandler,  Judge. 
S.  B,  Brad/brd,  Atty.  Gen,,  for  appellee.     Cowley  <&  Wistoell  and  H,  C 
Wehhy  for  appellant. 
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HoRTON,  C.  J.  Jesse  McFarland  was  prosecuted  upon  an  information, 
under  section  35  of  the  crimes  act,  charging  him  with  taking  away  Joanna 
Green,  a  female  under  the  age  of  18  years,  without  the  consent  of  her  mother, 
for  the  purpose  of  concubinage.  He  was  convicted  and  sentenced  October 
10,  1885,  to  the  penitentiary  at  hard  labor  for  the  term  of  five  years.  He 
filed  his  appeal  in  this  court  on  December  8, 1886.  It  was  assigned  for  hear- 
ing at  the  March  term  of  the  court  for  1887;  then  continued  to  the  May  sit- 
ting, and  again  to  the  July  sitting.  On  July  7,  1887,  the  appeal  was  dis- 
missed, upon  motion  of  the  attorney  general,  for  want  of  prosecution.  Sub- 
sequently new  notices  of  appeal  were  served,  and  the  appeal  was  again  filed 
in  this  court  on  October  11,  1887.  We  cannot,  liowever,  consider  the  alleged 
errors,  because  the  only  certiHcate attached  to  the  record  is  as  follows:  ^ State 
of  Kansas^  Cherokee  County^— ss, :  I,  J.  A.  Whitcraft,  clerk  of  the  district 
court  within  and  for  the  county  and  state  aforesaid,  in  the  Eleventh  judicial 
district  of  said  state,  hereby  certify  that  tlie  foregoing  and  annexed  pages 
contain  true,  correct,  full,  and  complete  copy  of  all  journal  entries  in  the  case 
of  The  State  of  Kansas,  Plaintiff,  against  Jesse  McFarland,  Beftndant,  No. 
828,  as  the  same  appears  on  file  and  of  record  in  my  office.  In  testimony 
whereof  I  have  hereunto  set  my  hand  and  affixed  the  seal  of  said  court  at  my 
office,  in  the  city  of  Columbus,  in  said  county  and  state,  this  3d  day  of  No- 
vember, 1885.  J.  A.  Whitcraft,  Clerk  District  Court.  [Seal  District  Court.] 
By  L.  A.  ViNOfiSNT,  Deputy." 

The  certificate  of  the  judge  to  the  bill  of  exceptions  is  as  follows:  ^^State 
of  Kansas t  Chei'okee  County — ss. :  I,  George  Chandler,  judge  of  the  Eleventh 
judicial  district  of  the  State  of  Kansas,  do  hereby  certify  that  the  foregoing 
and  attached  copy  of  the  testimony  is  all  the  testimony  introduced  upon  the 
trial  of  said  cause,  and  that  the  same  contains  all  tlie  objections,  together 
with  the  ruling  of  the  court,  and  the  exceptions  thereto.  I  do  further  certify 
that  the  foregoing  and  attached  copy  of  the  instructions  given  by  this  court 
upon  the  trial  of  the  case  of  The  State  of  Kansas  v,  Jesse  McFarland  is  true 
and  correct;  that  such  instructions  were  given  by  the  court  upon  such  trial, 
and  each  and  every  one  of  the  same  was  excepted  to  by  the  defendant  at  the 
trial;  that  the  instructions  hereto  attached,  and  forming  a  part  of  this  bill  of 
exceptions,  are  the  instructions  asked  for  by  the  defendant  and  refused  by 
the  court,  and  to  which  ruling  of  the  court  the  defendant  at  the  time  excepted 
and  excepts.  And  inasmuch  as  the  above  and  foregoing  does  not  otherwise 
appear  of  record,  the  same  is  by  the  court  allowed,  and  directed  to  be  made  a 
part  of  the  record  herein.  Geo.  Chandler,  Judge.  Filed  October  13,  1885. 
J.  A.  Whitcraft,  Clerk  District  Court.  Attest:  J.  A.  Whitcraft,  Clerk 
District  Court.    [Seal  District  Court.]" 

There  is  no  certificate  of  either  judge  or  clerk  that  a  full  transcript  of  the 
case  is  in  this  court;  and,  by  the  most  liberal  construction,  there  is  no  refer- 
ence in  the  certificate  of  the  clerk  or  of  the  judge  to  any  copy  of  the  informa- 
tion, or  of  the  motion  for  a  new  trial.  Shumaker  v.  O'Brien,  19  Kan.  476; 
Whitney  v.  Harris,  21  Kan.  96;  State  v.  Lund,  28  Kan.  280;  State  v.  Nick- 
erson,  30  Kan.  545,  2  Pac.  Rep.  654;  State  v.  Cash,  36  Kan.  623,  14  Pac. 
Rep.  283.  As  there  is  no  certified  transcript  of  all  the  record  filed  in  this 
court,  no  question  relative  to  the  errors  alleged  is  presented  for  review. 
Again,  as  the  case  was  dismissed  July  7,  1887,  and  never  reinstated,  and  as 
the  case,  under  the  new  notice  of  appeal,  was  not  filed  within  two  years  after 
the  judgment  was  rendered,  the  appeal  was  not  taken  within  the  time  pre- 
scribed by  the  statute.     Crira.  Code.  §§  282-284. 

As  the  judge  has  certified  that  all  of  the  testimony  introduced  upon  the 
trial  of  the  case  is  preserved  in  the  bill  of  exceptions,  we  have  taken  the 
trouble  to  read  the  same.  Under  the  authority  of  State  v.  Hughes,  35  Kan. 
626,  12  Pac.  Rep.  28.  and  State  v.  Walker,  36  Kan.  297,  13  Pac.  Rep.  279, 
there  was  a  "consensual"  marriage  between  McFarland  and  Joanna  Green, 
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in  October,  1884,  and  at  the  date  of  McFarlaud's  conviction,  Joanna  McFar- 
land,  nee  Green,  was  his  lawful  wife,  with  all  the  term  implies.  McFarland 
could  not,  on  December  10, 1884,  or  at  any  time  after  the  marriage  ceremony 
at  Cairthage,  Missouri,  sell  or  deed  away  his  homestead  without  the  consent 
of  his  wife,  Joanna.  If  he  has  sold  or  deeded  away  any  other  of  his  real 
estate  in  Kansas,  since  his  marriage  with  Joanna,  then,  if  she  shall  survive 
him,  one-half  in  value  of  all  such  real  estate  will  descend  to  her.  This,  how- 
ever, is  mere  dictum.  We  cannot,  upon  the  record  as  it  is  presented  to  us, 
interfere  with  the  verdict  of  the  jury  or  the  judgment  of  the  trial  court,  and 
therefore  the  judgment  of  the  district  court  will  be  affirmed. 
All  the  justices  concurring. 

(88  Kan.  726) 

Cableton  et  al,  v.  City  of  "Washington. 
{Supreme  Court  of  Kansas.    March  10, 1888.) 

Municipal  Corporations— Powers-^Contbact  fob  Fire  Apparatus. 

Cities  of  the  third  class  have  power,  under  section  56,  c.  19,  Comp.  Laws  1885, 
to  contract  for  the  purchase  of  hook  and  ladder  trucks  and  fixtures;  and  such  con- 
tract is  not  void  for  the  reason  that  It  provides  for  the  pavment  for  such  apparatus 
in  the  future ;  and  it  can  make  no  difference  that  no  taxes  nave  been  levied  or  money 
appropriated  for  such  payment. 
{SyUdbus  by  Clogston,  C.) 

Commissioners*  decision.  Error  to  district  court,  Washington  county;  E. 
Hutchinson,  Judge. 

This  was  an  action  brought  by  the  plaintiffs  in  error,  C.  G.  Carleton  A  Co., 
against  the  city  of  Washington,  a  city  of  the  third  class,  to  recover  the  sum  of 
$275,  alleged  to  be  due  upon  a  contract  made  between  plaintiffs  and  defend- 
ant for  the  purchase  of  a  hook  and  ladder  truck  and  fixtures.  The  petition  al- 
leges that  on  the  26th  day  of  January,  1884,  defendant  entered  into  the  fol- 
lowing contract  with  the  plaintiffs: 

"This  agreement,  made  and  entered  into  this  26th  day  of  January,  A.  D. 
1884,  by  and  between  C.  G.  Carleton  &  Co.,  of  Chicl^g;o,  111.,  party  of  the  first 
part,  and  the  city  of  Washington,  county  of  Washington,  state  of  Kansas, 
party  of  the'  second  part,  witnesseth,  that  the  said  party  of  the  first  part,  for 
and  in  consideration  of  the  covenants  and  agreements  of  the  said  party  of  the 
second  part  hereinafter  contained,  do  hereby  agree  to  sell  and  deliver  in  good 
shipping  order,  within  90  days  from  date  hereof,  on  board  cars  at  Seneca  Falls, 
N.  Y.,  the  following,  to-wit;  A  hook  and  ladder  truck  mentioned  and  de- 
scribed in  their  respective  catalogues  of  fire-department  supplies  as  figures 
332,  No.  1,  made  by  Ramsey  &  Co., of  Seneca  Falls,  N.  Y.,  and  to  be  equipped 
as  follows:  twenty-six  rubber  buckets,  instead  of  eight,  to  be  inscribed. 
•  Washington  H,  &  L.  No.'  The  said  party  of  the  second  part  hereby  agrees 
and  binds  itself  to  take  and  receive  the  above-described  hook  and  ladder  truck 
if  delivered  in  accordance  with  the  above  specifications,  and  to  pay  for  the 
same  as  follows,  to-wit:  the  sum  of  four  hundred  and  twenty-five  (M25)  dol- 
lars, payable  and  divided  with  city  warrants  drawing  7  per  cent,  interest  from 
delivery  of  truck  at  Washington,  Kansas,  as  follows:  $125  payable  March  1, 
1885;  $150,  March  1,  1886;  #150,  March  1,  1887. 

"In  witness  whereof  the  parties  have  hereunto  set  their  hands  and  seals. 

"C.  G.  Carleton  &  Co. 

"Per  L.  M.  Summkrfield. 
"For  the  City:    Thomas  Groody,  Mayor. 
[Seal.]  "J as.  S.  Vedder,  City  Clerk." 

The  petition  further  alleges  that  said  Thomas  Groody,  mayor,  and  James  S. 
Veddor,  city  clerk,  were  duly  authorized  and  empowered  by  the  city  council 
of  said  city  to  enter  into  and  make  said  contract;  that,  under  said  contract, 
they  furnished  the  truck  and  other  appliances,  which  were  accepted  by  the 
city,  and  that  there  is  now  due  on  said  first  two  installments  the  sum  of  1^275. 
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To  this  petition  the  defendant  filed  a  demurrer  for  the  reason  that  the  petition 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action  in  favor  of  the 
plaintiff  and  against  the  defendant,  and  said  demurrer  was  sustained  by  the 
court.    The  plaintiffs  bring  the  case  here  for  review. 

Omar  PowelU  for  plaintiffs  in  error.    J.  W.  Rector  and  Lotoe  &  Smith,  for 
defendant  in  error. 

Clogston,  C,  {after  stating  the  faeU  as  a6ot?e.)  The  only  question  pre- 
sented by  this  record  is,  can  a  city  of  the  third  class  contract  for  a  hook  and 
ladder  wagon  and  fixtures  to  be  paid  for  in  the  future?  The  defendant  con- 
tends that  tlie  authorities  of  a  city  have  no  right  or  power  to  contract  for  ap- 
pliances, and  to  pledge  the  credit  of  the  city  for  the  same,  except  where  said 
payment  is  to  be  made  out  of  the  funds  appropriated  or  levied  for  that  cur- 
rent year;  while  it  is  claimed  by  the  plaintiffs  that  if  the  city  had  authority  to 
contract  and  purchase  such  appliances,  that  it  has  the  right  to  usp,  in  pay- 
ment thereof,  the  money  on  hand,  or  to  execute  orders,  notes,  or  other  evi- 
dences of  indebtedness,  to  be  paid  at  a  future  time.  We  think  the  claim  of 
the  plaintiffs  is  correct.  Section  56,  c.  19,  Comp.  Laws  1885,  provides:  "The 
council  may  procure  fire-engines,  liooks,  ladders,  buckets,'  and  other  apparatus, 
and  organize  fire-engine,  hook  and  ladder,  and  bucket  companies,  and  pre- 
scribe rules  of  duty  for  the  government  thereof,  with  such  penalties  as  they 
may  deem  proper,  not  exceeding  $100,  and  make  all  necessaiy  appropriations 
therefor. "  In  that  section  ample  authority  is  given  to  the  city  to  purchase  the 
property  contracted  for  in  this  case,  and  we  have  found  no  statute  that  any- 
where or  in  any  manner  confiicts  with  this  section.  If  the  city  has  the  au- 
thority to  purchase,  unless  restricted  by  some  other  statute,  the  power  to  pur- 
chase incidentally  carries  with  it  the  power  to  pay  for  the  same.  Defendant 
insists  that  the  restriction  is  found  in  section  44  of  said  chapter  19,  which  is 
as  follows:  "Sec.  44.  The  mayor  and  council  of  any  city  governed  by  this 
act  shall  have  no  power  to  appropriate  or  issue  any  scrip,  or  draw  any  order 
on  the  treasurer  for  any  money,  unless  the  same  has  been  appropriated  or 
ordered  by  ordinance  in  pursuance  of  some  object  provided  for  in  this  act, " 
etc.  We  think  this  section  places  no  inhibition  upon  the  city  council  that 
will  prohibit  them  from  purchasing  or  paying  for  the  property  authorized  to 
be  purchased  by  section  56.  It  is  true  that  section  44  provides  that,  before 
any  money  can  be  drawn  from  the  treasury  or  appropriated,  an  ordinance  must 
have  been  passed  authorizing  the  payment;  and,  before  this  claim  of  the  plain- 
tiffs can  be  paid,  there  must  be  an  ordinance  of  the  city  authorizing  its  pay- 
ment, or  anlhorizing  the  warrant  to  be  drawn  upon  the  treasurer  for  that 
amount,  in  the  same  manner  as  all  other  sums  of  money  are  drawn  from  the 
treasury,  such  as  salaries  of  the  city  officers,  and  other  claims  against  the  city. 
In  City  of  Wyandotte  v.  Zeitz^  21  Kan.  649,  which  was  an  action  brought 
against  the  city  to  recover  for  the  building  of  sidewalks,  the  court  said :  "  We 
think  that  the  city  of  Wyandotte  had  the  po  wer  to  contract  for  the  making  of  the 
improvements  mentioned;  that  authority  to  contract  for  the  making  of  such  im- 
provements necessarily  Implies  the  authority  to  pay  for  the  same,  and,  in  the 
absence  of  a  statute  specifying  or  restricting  the  manner  of  such  payment,  the 
authority  to  give  a  suitable  acknowledgment  of  the  debt,  by  bond,  note,  or 
other  contract."  Also,  Ketchum  v.  City  of  Buffalo,  14  N.  Y.  356.  In  City 
qfBurrtonv,  Bank^  28  Kan.  390,  it  was  said:  "It  has  been  laid  down  very 
generally  that  a  municipal  corporation  has  the  power,  in  the  absence  of  any 
statutory  inhibition,  to  issue  any  ordinary  evidence  of  indebtedness,  and  pay- 
able either  instantly  or  at  any  time  in  the  future."  See  1  Dill.  Mun.  Corp.  § 
407,  with  note,  and  cases  there  cited.  Alsosee  Bluffton  v.  8  tudabaker,  106  Ind. 
129, 6  N.  E.  Rep.  1.  We  are  therefore  of  the  opinion  that  this  contract  is  valid, 
although  no  tax  had  been  levied,  and  no  ordinance  appropriating  the  money 
had  been  passed.  The  power  to  contract  does  not  depend  upon  the  question  of 
v.l7p.no.7— 42 
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whether  the  money  has  been  raised  or  taxes  levied  to  meet  the  indebtedness. 
If  appropriations  have  been  made  or  taxes  levied  for  that  purpose,  out  of  that 
fund,  the  debt  can  be  paid ;  but,  if  none  has  been  provided,  then  it  becomes  the 
duty  of  the  city  to  make  such  provision  and  such  payment,  and  for  lack  of 
such  appropriations  the  city  cannot  avoid  her  contracts  and  liabilities.  We 
therefore  recommend  that  the  judgment  of  the  court  below  be  revei*sed,  and 
the  cause  remanded,  with  an  order  that  the  demurrer  be  overruled. 

F£R  Curiam.    It  is  so  ordered ;  all  the  justices  concurring. 

(38  Kan.  760) 

Woodward  et  al.  tj.  Witascheck  et  ah 
{Supreme  Court  of  Kcmsds,    March  10, 1888.) 

1.  Attachment— DisoHAHOB  op — ^Undertaking  after  Judgment. 

Section  52  of  the  Justices'  Code  provides  that  the  defendant  may,  at  any  time  be- 
fore judgment,  procure  the  discharge  of  an  attachment  by  the  execution  of  an  un- 
dertaking ;  but  it  furnishes  no  authority  for  the  giving  or  acceptance  of  such  un- 
dertaking after  the  attachment  action  has  culminated  in  a  final  judgment. 

2.  Same— Undertaking*  by  Intbrpleader  apter  Judgment. 

In  an  attachment  action,  the  plaintiffs  procured  the  seizure  of  property  as  that  of 
the  defendant,  but  which  was  claimed  by  a  third  party,  who  was  permitted  to  in- 
terplead, and  contest  the  validity  of  the  attachment  and  the  ownership  of  the  prop- 
erty. Judgment  was  taken  by  default  against  the  defendant  dehtor  for  the  amount 
claimed,  which  judgment  has  never  been  paid,  and  in  a  subsequent  trial  the  inter- 
pleader was  adjudged  to  be  the  owner  of  the  property,  and  the  attachment  was  dis- 
charged. The  justice  of  the  peace  ordered  that  the  latter  judgment  be  suspended 
for  80  days,  to  enable  plaintiffs  to  prosecute  a  proceeding  in  error  to  reverse  the 
same.  No  proceeding  in  error  or  appeal  was  prosecuted,  and  at  the  end  of  the  90 
days  the  suspension  was  abrogated.  During  the  period  of  suspension  the  inter- 
pleader gave  an  undertaking  under  section  52  of  the  Justices'  Code,  and  thereupon 
the  property  attached  was  released.  Held,  in  an  action  by  the  plaintiffs  on  the  un- 
dertaking', that  there  was  no  consideration  for  ita  execution,  and  that  no  liability 
arose  thereon. 
{Syll<ibu8  by  the  Court.) 

Error  to  district  court,  Miami  county;  J.  P.  Hindhan,  Judge. 

Action  in  the  district  court  of  Miami  county  to  recover  upon  an  undertak- 
ing given  in  an  attachment  proceeding.  On  April  25,  1884,  Woodward, 
Faxon  &  Co.  commenced  an  action  against  Charles  Witascheck,  before  Will- 
iam H.  Maxwell,  a  justice  of  the  peace  of  the  city  of  Paola,  in  Miami  county, 
to  recover  $275.71.  An  order  of  attachment  was  issued  at  the  same  time, 
and  levied  upon  a  certain  stock  of  drugs  formerly  owned  and  controlled  by 
Charles  S.  Witascheck.  These  goods  had  been  transferred  by  Charles  S.  Wit- 
ascheck to  one  Em  11  Ciboula,  who  sold  them  to  Ferdinand  Goebel,  and  who 
in  turn  transferred  the  stock  to  Albert  Witascheck.  Albert  was  in  the  pos- 
session of  the  stock  of  goods  when  it  was  attached.  Upon  the  application  of 
Albert  Witascheck,  he  was  made  a  party  defendant,  and  contested  the  valid- 
ity of  the  attachment.  On  June  5th,  judgment  was  entered  against  the  defend- 
ant Charles  S.  Witascheck  for  the  amount  claimed;  and  the  hearing  of  the 
issue  formed  between  the  plaintiffs  and  Albert  Witascheck,  in  regard  to  the 
validity  of  the  attachment,  was  continued  until  June  6,  1884,  when  the  jus- 
tice found  that  the  grounds  laid  for  the  attachment  were  not  sustained  by  the 
evidence,  and  were  untrue,  and  that  Albert  Witascheck  was  a  bona  fide  pur- 
chaser of  the  stock  of  drugs;  and  thereupon  he  discharged  the  attachment.  . 
The  justice  allowed  the  plaintiffs  30  days  in  which  to  tile  their  petition  in  er- 
ror in  the  district  court,  and  also  suspended  the  operation  of  the  order  dis- 
charging the  attachment  during  that  time.  On  June  23,  1885,  Albert  Wita- 
scheck and  three  sureties  executed  the  following  undertaking: 

"[Title  of  cause.]  Whereas,  an  order  of  attachment  for  two  hundred  and 
seventy-five  dollars  was  issued  in  the  above-entitled  action,  and  certain  goods 
and  chattels,  consisting  of  a  »tock  of  drugs,  fixtures,  and  other  chattels,  have 
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been  seized  thereunder,  said  order  of  attachment,  now,  we,  the  undersigned^ 
residents  of  said  county,  for  the  discharge  of  said  attachment  and  restitution 
of  said  property,  or  the  proceeds  thereof,  do  hereby  bind  ourselves  to  the  said 
plaintiffs,  in  the  sum  of  five  hundred  and  fifty  dollars,  (S550,)  that  said  de- 
fendant shall  perform  the  judgment  of  said  justice  in  the  above-entitled  ac- 
tion. 

"Witness  our  hands  this  23d  day  of  June,  A.  D,  1884. 

"Albert  Witascheck.  Joseph  Simmons. 

"P.  H.  McGuiRK.  S.  L.  Runner." 

At  the  same  time,  and  in  connection  with  the  bond,  a  contract  in  writing 
was  executed  by  the  parties,  as  follows  : 

"It  is  hereby  agreed  between  the  plaintiffs  in  the  above-entitled  action  and 
the  sureties  on  said  foregoing  bond  that  the  foregoing  bond  shall  be  treated 
and  considered,  in  all  respects  and  for  all  purposes,  as  if  the  same  had  been 
given  and  executed  within  the  time  and  in  the  manner  and  in  all  respects  in 
conformity  with  section  52  of  chapter  81  of  the  Compiled  Laws  of  Kansas  for 
the  year  1879.  Woodward.  Faxon  &  CJo. 

"By  BusoN  &  Baker,  Attorneys. 
"Albert  Witascheck.  Joseph  Simmons. 

"P.  H.  MCGUIRK.  S.  L.  KlTNNER." 

And  thereupon  the  bond,  with  the  contract  written  thereunder,  was  sub- 
mitted to  the  justice  of  the  peace,  who  indorsed  the  following  approval  thereon: 
••This  bond  approved  by  me.  this  23d  day  of  June,  A.  D.  1884.  William  II. 
Maxwell,  Justice  of  the  Peace." 

The  bond,  so  approved,  was  filed  with  the  justice  of  the  peace,  and  the 
goods  attached  were  delivered  to  S.  L.  Runner,  who  subsequently  purchased 
the  same  from  Albert  Witascheck.  No  proceedings  to  reverse  the  judgment 
of  the  justice  of  the  peace  discharging  the  attachment  was  instituted  in  the 
district  court  within  30  days,  nor  at  any  other  time;  and  on  July  8.  1884. 
upon  the  application  of  the  defendants,  the  justice  abrogated  the  order  sus- 
pending the  execution  of  the  judgment  discharging  the  attachment.  On  No- 
vember 25,  1884,  Woodward,  Faxon  &  Co.  instituted  the  present  action  upon 
the  undertaking,  alleging  that  the  goods  released  were  never  restored  to  the 
possession  of  the  officers,  and  that  the  judgment  rendered  against  Charles 
Witascheck  had  not  been  paid.  At  the  trial  the  execution  of  the  bond  and 
contract,  in  the  manner  stated,  was  shown,  together  with  the  fact  that  the 
judgment  against  Charles  Witascheck  remained  unpaid  and  unsatisfied.  A 
den^urrer  to  the  evidence  of  the  plaintiffs  was  interposed  and  sustained,  and 
judgment  given  in  favor  of  the  defendants.  The  plaintiffs  excepted,  and  bring 
the  case  here  for  review. 

Beeson  &  Bakery  for  plaintiflCs  in  error.  PT.  T.  Johnston,  FF.  H.  Brotonp 
and  Stevens  <&  Stevens,  for  defendants  in  error. 

Johnston,  J.,  (after  stating  the  facts  aa  above,) .  The  undertaking  upon 
which  a  recovery  .is  sought  was  not  given  by  the  defendant  debtor,  nor  in  his 
behalf.  He  did  not  own  the  property  attached,  had  no  interest  in  the  attach- 
ment proceedings,  and  permitted  judgment  to  be  taken  against  him  by  default. 
Albert  Witascheck  interpleaded  in  the  action,  and  claimed  to  be  the  owner  of 
the  goods  which  had  been  seized;  and  on  this  issue  he  obtained  judgment  in 
his  favor.  This  judgment,  and  the  one  taken  by  default  against  Charles  Wit- 
ascheck, had  both  been  rendered  a  considerable  time  before  the  undertaking 
sued  on  was  executed.  The  agreement  of  the  parties,  executed  at  the  same 
time  with  the  undertaking,  and  appended  to  it,  specifically  states  that  the 
bond  was  executed  under  section  52  of  the  Justices^  Code,  and  shall  be  so 
treated  and  considered.  That  section  provides:  "If  the  defendant,  or  other 
person  in  his  behalf,  at  any  time  before  judgment,  cause  an  undertaking  to 
be  executed  to  the  plaintiff,  by  one  or  more  sureties,  resident  in  the  county. 
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to  be  approved  by  the  justice,  in  double  the  amount  of  the  plaiutifl  s  claim, 
to  be  stated  in  his  affidavit,  to  the  effect  that  the  defendant  shall  perform  the 
judgment  of  the  justice,  the  attachment  in  such  action  shall  be  discharged, 
and  restitution  made  of  the  property  taken  under  it,  or  the  proceeds  thereof. 
Such  undertaking  shall  also  discharge  the  liability  of  a  garnishee,  in  such 
action,  for  any  property  of  the  defendant  in  his  hands."  Under  this  provis- 
ion, the  attached  pioperty  may  be  released  during  the  pendency  of  the  action 
of  attachment,  and  before  judgment  is  given.  There  is  no  authority,  how- 
ever, in  section  52  for  the  giving  ur  acceptance  of  a  bond  after  the  attachment 
action  has  culminated  in  a  judgment.  It  prescribes  a  method  to  be  pursued 
during  the  pendency  of  the  proceedings,  and  before  judgment  is  rendered. 
The  undertaking  provided  by  that  section  is  a  substitute  for  the  property  at- 
tached; and  in  the  event  that  the  attachment  is  sustained,  and  judgment  given 
in  favor  of  the  plaintiff,  he  looks  to  the  undei*taking,  instead  of  to  the  prop- 
erty which  was  seized.  The  giving  of  the  undertaking  operates  to  discharge 
the  attachment  and  the  liability  of  any  garnishee,  and  to  restore  the  property 
to  the  defendant.  After  the  attachment  has  been  upheld  and  final  judgment 
rendered,  no  necessity  exists  for  the  giving  of  such  bond.  It  could  be  of  no 
benefit  to  the  defendant,  or  party  contesting  for  the  property;  and,  as  we  have 
seen,  no  authority  exists  for  taking  or  approving  it.  The  undertaking  sued 
on  could  not  have  been  taken  with  reference  to  the  controversy  between  the 
plaintiff  and  Charles  Witascheck,  for  that  judgment  was  entered  17  days  be- 
fore the  execution  of  the  undertaking.  If  it  was  taken  by  plaintiffs  with  ref- 
erence to  the  final  result  between  themselves  and  the  interpleader,  they  are  in 
no  better  condition,  for  that  judgment  is  against  them.  It  is  true,  the  justice 
of  the  peace  suspended,  or  undertook  to  suspend,  the  operation  of  that  judg- 
ment for  30  days,  in  order  that  the  plaintiffs  might  prepare  a  bill  of  excep- 
tions on  which  to  review  his  rulings  in  the  district  court.  The  undertaking 
was  manifestly  given  upon  the  theory  that  a  proceeding  in  error  would  be 
prosecuted,  and  as  a  security  that  the  oblii^or  would  perform  the  final  judg- 
ment in  case  of  a  reversal.  But  no  proceeding  in  error  or  appeal  was  ever 
prosecuted,  and  there  has  been  no  reversal.  The  order  suspending  the  judg- 
ment, whatever  may  have  been  its  effect,  was  abrogated  by  the  justice,  of 
July  8th,  32  days  after  he  adjudged  the  attachment  to  be  invalid,  and  that 
Albert  Witascheck  was  the  honaflde  purchaser  and  owner  of  the  property. 
That  judgment  stands  as  a  final  adjudication  that  the  property  belonged  to 
Albert  Witascheck  at  the  time  it  was  seized.  The  plaintiffs  had,  therefore, 
no  right  or  interest  in  the  property  attached,  and  parted  with  nothing  in  ex- 
change for  the  undertaking.  Albert  Witascheck  received  nothing,  by  reason 
of  the  undertaking,  beyond  what  he  was  entitled  to  without  It,  and  therefore 
there  was  no  consideration  for  its  execution.  If  we  consider  the  attachment 
as  continued  by  the  order  of  suspension,  and  that  the  undertaking  was  given 
as  a  substituted  security  for  the  property  attached  to  await  the  final  judgment 
thereon,  still  no  liability  could  arise,  because  no  judgment  adverse  to  the 
obligor  has  been  rendered.  In  no  view  of  the  case  as  it  is  pi'esented  here  can 
the  defendants  be  held  liable,  and  the  judgment  of  the  district  court  must 
therefore  be  affirmed. 
All  the  justices  concurring. 

(39  Kan.  125)  ^  «  *      t 

In  re  Simmons  et  al. 
{Supreme  C(mrt  of  Kansas.    April  4, 1888.) 
Grimixal  Law— Appeal— Suspension  op  Judgment. 

CUy  of  Miltonvale  v.  Laiume,  85  Kan.  608, 12  Pac  Rep.  12,  loUowed, 

Original  proceedings  in  habeas  corpus. 

This  was  a  petition  by  John  W.  and  N.  R.  Simmons  for  the  writ  otJiabeai 
corpus. 
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David  mtchie  and  W.  W.  Smith,  for  petitioner.  Ed.  F.  Coad  and  Trwin 
Taylor,  Asst.  Atty.  Gen.,  for  respondent. 

Per  Curiam.  The  defendants  will  be  discharged,  upon  the  authority  of 
City  ofMiltonvale  v.  Lanoue,  35  Kan.  603,  12  Pac.  Rep.  12.  In  tliat  case  it 
was  said,  among  other  things:  "Pending  the  appeal  in  the  supreme  court, 
[in  a  case  for  a  fine  and  costs,  and  imprisonment  therefor  until  paid,]  we 
think  the  entire  judgment  is  suspended, — that  with  regard  to  the  imprison- 
ment, as  weil  as  that  with  regard  to  the  payment  of  a  Une  or  costs." 

All  the  justices  concurring. 

(39  Kan.  73)  ^ ^  ^      , 

Eyerett  v.  Djulet  et  ah 
(Supreme  Cowrt  of  Kansas.    April  7, 1888.) 

1.  SPBCTFIC  PBRFORMA3T0B— PaKOL  CONTRACT— DKATH  OF  PARTT. 

Where  a  parol  agreement  to  seU  real  estate  is  made,  and  the  porchaser  takes  pos- 
session, makes  lasting  improvements,  assumes  the  payment  of  a  mortgage  upon  the 
land,  and  pays  a  large  part  of  the  purchase  money  m  cash,  but  the  grantor  is  sud- 
denly killed  before  a  deed  is  executed,  the  purchaser  can  maintain  an  action  for  spe- 
cific performance  of  the  contract  against  the  widow  and  children  of  thegrantorf  al- 
though nothing  is  said  in  the  contract  about  the  interest  on  the  deferred  payments, 
or  payment  of  the  taxes  upon  the  land,  or  the  exact  time  of  payment  of  the  balance 
due  is  not  fixed.  > 

2.  Vendor  and  Vendee— Apportionment  of  Taxes. 

The  law  determines  the  taxes  to  be  paid  by  each  partr  when  real  estate  is  sold,  in 
the  absence  of  any  special  agreement  oetween  the  parties  oonoeming  them. 
8.  Interest— Rate— Deferred  Payment. 

When  nothing  is  said  in  an  agreement  concerning  the  interest  a  deferred  payment 
shaU  bear,  it  will  be  presumed  that  the  rate  is  the  legal  one. 
4  Payment— Time  of— Ascertainment. 

When  an  agreement  specifies  that  the  deferred  payments  shall  be  made  in  the 
autumn  f  oUowing  the  making  of  the  contract,  the  time  of  payment  is  sufliciently 
definite  and  certain. 
{Syllalyus  hy  HoU,  C.) 

Commissioners'  decision.  Error  to  district  court,  Beno  county;  L.  Houk, 
Judge. 

Action  by  A.  B.  Everett  against  Emma  Dilley,  the  widow,  and  the  other 
heirs  of  Zenas  Dilley,  to  enforce  specific  performance  of  a  contract  for  the 
conveyance  of  land,  made  by  said  Zenas  Dilley  with  plaintiff.  Judgment  for 
defendants,  and  plaintiff  brings  error. 

Whiteside  <&  GHeason,  for  plaintiff  in  error.  Zimmerman  A  Taylor  and  G, 
A,  Vandeveer,  for  defendants  in  error. 

Holt,  C.  On  the  18th  of  March,  1884,  Zenas  Dilley  sold  A.  B.  Everett 
the  S.  W.  i  section  28,  township  24  S.,  of  range  7  W.,  in  Reno  county.  The 
sale  was  by  parol,  and  by  its  terms  Everett  agreed  to  assume  the  payment  of 
a  certain  mortgage  of  $1,000  on  the  land,  with  interest  from  March  18,  1884; 
to  pay  $500  on  June  Ist,  and  what  further  sum  he  could  when  he  sold  certain 
hogs  in  his  possession;  the  balance  he  was  to  pay  out  of  his  wheat  crop  of 
1884,  when  he  should  sell  it  in  the  fall.  Dilley  gave  possession  of  the  land  to 
Everett  about  the  1st  of  April  of  the  same  year,  wlio  made  some  improve- 
ments, namely,  putting  in  a  pump,  inclosing  a  lot  for  hogs  with  lumber,  and 
fencing  a  pasture,  containing  10  or  15  acres,  with  wire.  He  also  cultivated 
the  farm.  No  payment  was  made  thereon  until  the  8d  of  June  following, 
when  plaintiff  paid  Dilley  $500  at  a  bank  in  Hutchinson,  Kansas.  Upon  tlie 
8th  day  of  June,  Zenas  Dilley  was  killed  by  lightning.  The  plaintiff  made  a 
tender  of  $100,  the  proceeds  of  the  sale  of  his  hogs,  to  Emma  Dilley,  widow 
of  Zen<'i8  Dilley,  on  July  31st,  but  she  declined  to  receive  it;  stating  as  a  rea- 

1  See,  also,  Gallagher  v.  OaUagher,  (W.  Va.)  5  S.  £.  Rep.  297,  and  note. 
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son  for  her  refusal  that  she  had  not  received  the  papers  jet  as  administratrix 
of  her  husband's  estate,  and  that  she  did  not  need  the  money.  Upon  the  2d 
of  Pecember  following,  Everett  made  a  tender  to  Mrs.  Dilley  of  the  money 
due  on  the  contract,  but  she  declined  to  take  it,  stating  that  she  intended  to 
keep  the  place  if  she  could.  In  September.  Mrs.  Dilley  had  received  notice 
that  the  semi-annual  interest  upon  the  mortgage  was  due,  and  she  paid  that 
interest.  Afterwards  the  plaintiff  tendered  her  the  amount  paid,  $50,  and 
the  Interest  thereon  from  the  time  she  paid  it.  The  plaintiff  brought  his  ac- 
tion against  Mrs.  Dilley  and  the  heirs  of  Zeiias  Dilley,  for  a  specific  perform- 
ance of  the  contract  entered  into  between  himself  and  Dilley  in  relation  to  this 
land.  Testimony  was  introduced  in  the  court  tending  to  establish  the  facts 
about  as  above  set  forth.  The  court  sustained  the  demurrer  interposed  by 
defendants,  because  no  cause  of  action  had  been  proven. 

The  objection  made  to  the  evidence  is  that  the  contract  attempted  to  be  es- 
tablished was  not  sufiiciently  definite  and  certain  to  authorize  the  relief  asked 
for.  The  proof  of  the  contract  was  given  by  parties  who  had  heard  the  state- 
ments made  by  Dilley  and  his  wife;  and  in  the  statements  nothing  had  been 
said,  and  no  proof  was  offered,  in  regard  to  the  rate  of  interest  upon  the  pay- 
ments, no  statement  given  in  regard  to  the  payment  of  taxes,  and  no  definite 
time  fixed  for  the  payment  of  the  balance  of  the  money  due  upon  the  land. 
The  defendants  also  claim  that  there  was  some  uncertainty  about  the  amount 
to  be  paid  for  the  farm.  We  think,  however,  that  the  law  fixed  the  rate  of 
interest  upon  the  payments,  (Schmeling  v.  KrieseU  45  Wis.  325,)  and  also  gov- 
erned in  the  matter  of  the  payment  of  the  taxes  upon  the  land.  There  was 
no  definite  time  fixed  for  the  payment  of  the  balance  of  the  money.  All  that 
was  said  in  regard  to  that  was  that,  when  plaintiff  sold  the  hogs  he  had  on 
hand,  he  would  pay  the  proceeds  as  a  part  payment;  and,  when  he  should 
sell  his  wheat  in  the  fall,  he  would  pay  the  balance.  While  the  exact  day  is 
not  fixed  upon  which  payment  was  to  be  made,  yet  there  was  a  time  fixed 
within  which  such  payment  should  be  made,  and  it  was  sufficiently  definite 
for  the  purposes  of  this  action.  We  know  that  it  requires  more  certainty  in 
regard  to  contracts  in  an  action  to  compel  specific  performance  than  it  would 
in  ordinary  actions  to  recover  back  the  money  upon  such  a  contract;  but  we 
believe  that  when  the  time  is  fixed  within  a  certain  date,  that  the  limit  thereof 
is  sufiiciently  definite  and  certain.  The  amount  to  be  paid  is  found  by  the 
court  to  be  $1,925,  although  upon  that  he  states  that  there  was  some  conflict 
of  evidence.  The  plaintiff  claims  he  labored  under  some  difficulty  in  not  ob- 
taining evidence  of  the  contract,  because  one  party  thereto  was  dead,  and  the 
other  party  is  prevented  from  testifying  to  its  terms  under  section  322  of  the 
Civil  Code.  It  is  claimed  by  the  plaintiff  in  error  that,  because  of  this  state 
of  facts,  the  court  should  be  more  lenient  in  requiring  proof  of  the  contract 
itself.  We  do  not  care  or  deem  it  necessary  to  pass  upon  that  question.  We 
base  this  decision  on  the  grounds  that  the  contract  has  been  sufficiently  proven, 
under  the  evidence  introduced,  to  make  a  prima  facie  case  at  least.  The  de- 
ceased, with  the  consent  of  his  wife,  had  placed  the  plaintiff  in  possession  of 
the  land.  There  was  no  question  about  its  description.  He  had  made  im- 
provements thereon.  He  had  cultivated  the  same.  He  had  paid  S500  there- 
for, and  had  assumed  the  payment  of  a  mortgage  of  $1,000  thereon.  He  had 
at  the  earliest  opportunity  tendered  $100  in  payment  of  the  residue,  and  finally 
had  made  a  tender  of  all  the  amount  he  promised  to  pay  for  the  land.  It  is 
in  evidence  that  Zenas  Dilley  and  his  wife  had  gone  to  Hutchinson,  at  onetime, 
for  the  purpose  of  executing  a  deed,  and  owing  to  other  business  matters  they 
had  not  done  so,  but  had  agreed  to  go  before  an  officer  in  their  immediate  neigh- 
borhood to  make  one,  and  it  would  probably  have  been  executed  in  a  few  da>'S 
if  Zenas  Dilley  had  not  been  killed.  We  believe  that  there  was  error  in  sus- 
taining the  demurrer  to  the  evidence,  and  we  recommend  that  the  judgment 
be  reversed,  and  cause  remanded.  > 
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Feb  GuBiAif.    It  is  so  ordered. 

HoRTON,  G.  J.,  and  Valentine,  J.,  conciii  ring. 

Johnston,  J.    With  considerable  doubt,  I  concur. 


(S9  Kan.  286) 

Pbanks  et  ah  10.  Jones. 
(Supreme  Court  of  Kansas.    April  7, 1888.) 

"L  Chattel  Mortgages— Bill  to  Bedkem— Accounting. 

In  an  action  in  the  nature  of  a  bill  to  redeem  property  under  a  chattel  mortage, 
and  for  an  accounting,  and  to  recoyer  for  mortgaged  property  taken  possession  of 
by  the  mortgagee  under  a  pretended  sale,  it  is  not  necessary  that  such  sale  shall  be 
formally  set  aside  before  an  accounting  is  had.  The  court  has  the  authority  to  ad- 
just and  settle  the  claims  of  both  parties  when  thoir  transactions  are  not  numerous, 
and  do  not  extend  over  a  long  period  of  time,  without  compelling  the  parties  to  re- 
sort to  another  action. 

2.  Trial— Verdict—Speoial  Findings. 

In  such  an  action,  where  special  questions  were  submitted  to  a  jury,  and  one  of 
the  parties  asked  the  court  to  make  additional  findings,  such  party  cannot  complain, 
though  the  subsequent  findings  of  the  court  set  aside  a  part  of  the  special  findings 
of  the  jury,  when  the  judgment  is  based  upon  the  findings  of  the  court,  and  those 
of  the  jury  approved  by  the  court. 

tf.  Contracts— Validity-Mental  Capacity. 

a  finding  of  the  court  that,  at  the  time  of  an  alleged  sale,  the  "plaintifPs  mind 
was  in  an  abnormal  condition,  superinduced  by  drunkenness, "  is  sufficiently  exact 
and  certain  to  show  that  he  was  then  mentally  incapable  of  making  a  sale  or  con- 
tract. 

{SyUaJbus  by  Holt,  C) 

Commissioners'  decision.  Error  to  district  court,  Shawnee  county;  John 
Guthbie,  Judge. 

This  action  was  brought  by  defendant  in  error  against  H.  B.  Franks,  Hat- 
tie  B.  Franks,  now  Hattie  B.  Foster,  and  Mary  E.  Franks.  H.  B.  Franks 
has  since  died,  and  Mary  E.  Franks  is  his  executrix.  It  has  been  in  this  couit 
before.  Jones  v.  Franks,  38  Kan.  497,  6  Pac.  Rep.  789.  The  petition  is  in 
the  nature  of  a  bill  to  redeem  property  under  a  chattel  mortgage,  for  an  ac- 
counting, and  an  injunction  against  the  disposition  of  the  mortgaged  prop- 
erty, taken  possession  of  by  virtue  ot  a  sale  by  the  mortgagor  to  the  mort- 
gagee, which  is  claimed  to  have  been  fraudulent.  The  answer  admits  such 
sale,  but  denies  any  fraud  therein.  It  appears  from  the  evidence  that,  in  the 
fall  of  1882,  plaintiff  borrowed  a  large  sum  of  money  of  H.  B.  Franks,  and 
gave  his  note,  and  a  bill  of  sale,  intended  as  a  mortgage,  to  secure  it.  The 
note  was  subsequently  renewed,  with  interest  and  usury  added,  and*  in  Jan- 
nary,  1883,  a  new  one  was  given  to  Hattie  B.  Franks,  now  Hattie  B.  Foster, 
daughter  of  H.  B.  Franks,  which  was  for  the  amount  of  the  note  held  by  H. 
B.  Franks  against  plaintiff,  with  interest  and  usury  added.  At  this  time  a 
chattel  mortgage  was  given  by  plaintiff  to  Hattie  B.  Franks  upon  the  prop- 
erty mentioned  in  plaintiff's  petition.  On  the  19th  of  February  following, 
Hattie  B.  Franks,  by  her  agent,  .took  possession  of  the  mortgaged  property 
under  a  bill  of  sale  executed  by  plaintiff  to  her  on  that  date.  Shortly  aft- 
erwards, Hattie  B.  Franks  conveyed  the  property,  by  bill  of  sale,  to  her 
mother,  Mary  E.  Franks.  The  plaintiff  claims  that  the  sale  from  himself  to 
Hattie  B.  Franks  was  fraudulently  obtained  from  him,  and  that  the  sale  from 
Hattie  B.  Franks  to  Mary  E.  Franks  was  not  made  in  good  faith.  Upon  the 
trial  at  the  April  term  of  the  Shawnee  district  court  certain  issues  of  fact 
were  submitted  to  the  jury.  They,  with  their  answers,  are  as  follows:  "(1) 
Did  Jones  pay  to  H.  B.  Franks,  in  October,  1882,  the  sum  of  $1,400?  An- 
swer, Yes.  (2)  Were  tlie  two  promissory  notes  and  chattel  mortgage  made 
by  the  plaintiff,  Jones,  to  Hattie  B.  Franks,  in  consideration  of  a  full  and 
fair  settlement  of  the  dealings  between  the  plaintiff,  Jones,  and  Hattie  B 
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"Franks,  and  her  father,  H.  B.  Franks,  on  the  11th  of  January.  1883?  A,  No. 
(3)  Did  the  defendant  Hattie  B.  Pranks,  or  her  father,  H.  B.  Franks,  procure 
said  notes  and  chattel  mortgage  dated  January  11, 1883,  from  Jones  by  fraud 
or  deceit?  A.  Yes.  (4)  Did  Jones  sell  and  deliver  to  the  defendant  Hattie 
B.  Franks,  or  her  father,  H.  B.  Franks,  as  her  agent,  the  property  in  ques- 
tion, on  or  about  the  19th  day  of  February,  1883,  for  tlie  consideration  of  a 
debt  due  from  Jones  to  Franks?  A,  No."  (5)  What  was  the  value  of  the 
property  taken  away  by  Franks  from  Jones'  farm,  or  elsewhere,  including 
the  Stilson  &  Bartholomew  contract?  A.  $3,800. "  The  jury  was  discharged, 
and  the  case  passed,  and  afterwards,  at  the.  request  of  the  defendants,  the 
court  made  these  additional  findings  of  fact:  "(1)  The  property  in  contro- 
versy was  sold  and  delivered  by  Jones  to  Franks,  February  19,  1883;  but  the 
notes  and  mortgages  held  by  Franks  contained  large  sums  of  usury,  and 
Jones'  mind  was  in  an  abnormal  condition,  superinduced  by  drunkenness. 
(2)  That  the  property  delivered  by  the  defendant  Franks,  February  19, 1883, 
was  of  the  value  of  $3,000.  (3)  That  the  first  finding  of  the  jury  is  not  sus- 
tained by  the  evidence.  (4)  That  there  was  due  from  Jones  to  Franks,  for 
and  on  account  of  their  various  transactions,  the  sum  of  $2,105.  (5)  That 
the  fifth  finding  of  the  juiy  is  not  sustained  by  the  evidence,  and  should  be 
modified  to  conform  to  the  second  conclusion  of  fact  here  found.  (6)  That 
the  defendants  all  contributed  in  the  conversion  (»f  the  plaintiff's  property, 
and  are  alike  liable  in  this  action.  (7)  That  there  is  due  to  the  plaintiff  from 
the  said  defendants  the  sum  of  $895,  and  that  the  plaintiff  is  entitled  to  re- 
cover from  the  said  de^fendants  said  sum  of  $895,  and  costs  of  this  action." 
A  judgment  was  rendered  for  plaintiff  for  $895.  The  defendants  bring  the 
case  here. 

Foster  <fe  Hayward,  for  plaintiffs  in  error.  Q,  C,  Clemens  and  22.  A,  Fred- 
erick, for  defendant  in  error. 

Holt,  C,  {after  stating  the  facets  as  alove.)  The  first  complaint  is  that 
the  court  erred  in  the  admission  of  evidence.  The  bill  of  sale  given  by  plain- 
tiff to  H.  B.  Franks  was  recorded  in  the  office  of  the  register  of  deeds,  and  a 
duly-cei-tified  copy  thereof  was  admitted,  over  tlie  objection  of  the  defendants. 
A  certified  copy  of  such  an  instrument  is  not  ordinarily  admissible  in  evidence, 
and  we  believe  this  should  not  have  been  admitted  in  this  case;  but  the  error 
is  entirely  immaterial  in  this  instance.  It  is  averred  in  the  petition  that  this 
bill  of  sale  was  given  to  secure  the  first  note  given  H.  B.  Franks,  and  that 
afterwards  it  was  renewed  with  no  additional  consideration,  except  interest 
added ;  but  the  note  given  to  Hattie  B.  Franks  in  January,  1883,  and  the 
chattel  mortgage  upon  the  property,  which  is  the  subject  of  this  action,  was 
intended  as  a  settlement  and  payment  of  the  note  held  by  H.  B.  Franks,  and 
therefore  a  release  of  whatever  lien  this  bill  of  sale  may  have  created  upon 
any  property  for  the  plaintiff.  These  facts  are  established  by  the  undisputed 
evidence  introduced  in  the  case,  and  are  virtually  admitted,  inferentially  at 
least,  by  the  answer  of  the  defendants. 

The  defendants  further  claim  that  finding  No.  1  of  the  court  is  not  sufllcient 
to  set  aside  the  sale  of  the  plaintiff  to  Hattie  B.  Franks,  under  date  of  Febru- 
ary 19, 1883.  The  court  there  finds  "that  plaintiff's  mind  was  in  an  abnormal 
condition,  superinduced  by  drunkenness. "  Defendants  claim  that  the  finding 
was  not  supported  by  the  evidence.  We  think  it  was.  They  argue  that  this 
finding  is  not  sufficient  in  itself  to  show  such  a  state  of  mind  of  the  plaintiff, 
at  the  time,  as  would  make  the  sale  void.  This  transaction  does  not  appear 
to  have  been  a  fair  one.  The  bill  of  sale  was  signed  after  he  had  been  on  a 
prolonged  drunk,  and  at  a  time  when  he  was  beginning  to  recover  therefrom, 
and  while  he  was  still  in  bed,  fevered  and  feeble  in  body.  He  was  not  in  the 
stupor  of  drunkenness  at  the  time,  but  his  mind  was  clouded,  dimmed,  and 
unsettled.    It  was  not  normal,  regular  in  its  action,  or  natural.    The  finding 
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was  not  couched  in  language  so  exact  and  explicit  as  we  might  wish  it  to  have 
been,  but  is  sufficiently  definite  to  sustain  the  judgment  holding  the  sale  to 
have  been  void.  The  court  evidently  intended  it  to  have  this  effect,  and  we 
will  not  disturb  It  because  the  finding  was  not  so  apt  in  its  phraseology  as  it 
might  have  been.    See  2  Kent,  Ck>mm .  452;  Cutnmings  v.  Henry,  10  Ind.  109. 

It  is  further  contended  there  should  have  been  no  accounting  until  the 
sale  had  been  formally  set  aside  by  the  court.  We  think  the  court,  at  the  re- 
quest of  the  plaintiff,  had  authority  to  make  adjustment  and  settlement  of  the 
claims  of  both  parties  in  this  action  at  this  time,  without  resorting  to  another 
action  and  without  delay.  All  parties  were  before  it,  and  a  full  investigation 
was  being  had  of  their  transactions.  They  were  not  numerous,  nor  did  they 
extend  over  a  long  period  of  time.  Hattie  B.  Franks,  through  her  agent,  got 
possession  of  the  plaintlff^s  property  under  a  pretended  sale,  which  the  court 
found  was  no  sale  at  all  on  account  of  the  condition  of  the  plaintiff's  mind. 
It  is  proven  that  defendants  obtained  possession  of  the  property  and  retained 
it,  and  therefore  they  should  be  compelled  to  account  to  plaintiff  for  its  value. 
If  they  had  taken  it  summarily  under  the  chattel  mortgage,  they  would  have 
been  compelled  to  account  for  its  actual  value.  The  sale  from  Hattie  B. 
Franks  to  Mary  E.  Franks  wh^  simply  a  pretense,  and  is  not  to  be  considered 
in  this  case,  except  to  hold  Mary  £.  Franks  responsible  for  the  property  she 
got  in  that  way.  With  this  view  of  the  case,  it  was  evidently  the  duty  of  the 
court  to  find  the  value  of  the  property  that  came  into  the  hands  of  the  defend- 
ants in  this  manner;  and,  on  the  other  hand,  to  ascertain  the  amount  plaintiff 
was  owing  to  defendants  of  borrowed  money,  and  render  judgment  for  the 
balance  due,  whatever  it  might  be,  subject  to  such  conditions  as  the  court 
might  impose. 

The  court  set  aside  some  of  the  findings  of  the  jury,  and  substituted  in  their 
place  some  of  his  own.  We  believe  he  had  power  to  do  so.  The  jury,  in  an  ac- 
tion of  this  nature,  are  simply  advisory  to  the  court,  and  it  is  not  necessarily 
bound  by  their  findings.  Those  especially  found  by  the  court  in  this  action 
were  made,  at  the  request  of  the  defendants,  at  a  time  after  the  jury  were 
discharged,  and  upon  points  suggested  by  them.  They  are  so  manifestly  fair, 
and  in  accord  with  the  evidence,  that  we  believe  substantial  justice  was  done 
in  the  case,  and  are  loath  to  disturb  them.  The  plaintiff  professes  in  his  brief 
to  be  entirely  willing  to  allow  a  reversal  of  this  cause,  and  files  an  ingenious 
and  able  brief  in  support  of  his  position;  and,  if  he  were  seeking  relief  upon 
a  cross-bill,  we  should  feel  constrained  to  give  it  consideration.  We  should 
have  modified  the  judgment  if  we  could  have  done  it  under  the  record,  allow- 
ing interest  upon  the  judgment  at  7  per  cent,  from  the  date  of  the  conversion 
of  the  property.  We  are  unable  to  do  so,  and  therefore  recommend  an  affirm- 
ance of  the  judgment,  without  modification. 

Peb  CURLA.M.    It  is  so  Ordered:  all  the  justices  concurring. 

<39  Kan.  188) 

Sill  v.  Sill. 
(Supreme  Court  of  Kanaaa.    April  7, 1888.) 

DSBCBNT  AND  DlBTHIBUTlON— ELECTION  TO  TaKB  UNDER  WiLL— ACTION  TO  SeT  AsIDB 

—Costs. 

Where  a  will  is  admitted  to  probate,  and  one  of  the  heirs  at  law  is  appointed  ex> 
ecutor  thereunder,  and  it  appears  that  several  of  the  heirs  at  law  of  the  deceased, 
by  fraud,  duress,  and  undue  means,  procured  from  the  widow  of  the  deceased  a 
statement  in  writing,  purporting  to  be  an  election  by  her  to  take  under  said  will; 
and  where  it  further  appears  that  the  widow  did  not  appear  in  the  probate  court, 
and  that  no  citation  was  issued  to  her,  and  no  commission  was  appointed  by  the 
court  to  take  her  election,  and  her  rights  under  the  will  and  under  tne  law  were  not 
explained  to  her;  and  afterwards  in  an  action  brought  by  her  to  set  aside  the  pre- 
tended election  and  will  as  to  her,  and  the  action  was  defended  by  said  executor  and 
the  heirs,  and  determined  adversely  to  the  executor  and  heirs;  heldy  that  the  costs, 
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expenses,  and  attorney's  fees  incurred  in  the  defense  of  the  action  by  said  executor 
and  heirs  cannot  be  paid  or  allowed  out  of  said  estate  before  the  division  of  the 
property  between  the  heirs  and  the  widow. 

iSyllcLbus  by  Clogston,  C.) 

Commissioners'  decision.  Error  to  district  court,  Marion  county;  L.  Hotjk, 
Judge. 

This  was  an  appeal  from  the  probate  court  to  the  district  court,  on  behalf 
of  an  executor,  plaintiff  in  error,  on  account  of  the  refusal  of  the  probate 
court  to  allow  certain  costs  and  expenses  incurred  in  the  defense  of  an  action 
commenced  by  the  defendant  in  error  to  set  aside  a  will,  under  which  plain- 
tiff in  error  was  appointed  executor,  being  the  will  of  Daniel  Sill,  deceased. 
Judgment  in  the  district  court  confirming  the  proceedings  of  the  probate 
court.    Plaintiff  brings  the  case  here  for  review. 

Kellogg  cfe  Sedgwick,  for*  plaintiff  in  error.  Keller  <&  Dean,  for  defendant 
in  error. 

Clogston,  C,  {c^er  stating  the  facts  as  aftooc.)  Daniel  Sill,  a  resident  of 
Marion  county,  Kansas,  died  testate,  in  Januafy,  1881,  and  thereafter  his  will 
was  duly  admitted  to  probate  in  the  probate  court  of  that  county,  in  Febru- 
ary, 1881.  He  left  surviving  him  his  wife,  Rebecca  Sill,  the  plaintiff  in  er- 
ror, and  several  other  children.  By  the  terms  of  liis  will  he  devised  and  be- 
queathed to  Bebecca  Sill  a  half  estate  in  the  home  farm,  and  certain  other 
real  and  personal  property,  and  a  provision  that  upon  her  death  the  home 
farm,  and  the  residue  of  the  estate,  after  paying  the  debts  and  some  specific 
legacies,  should  go  to  his  children,  share  and  share  alike.  Plaintiff  in  error 
was  named  as  one  of  the  executors  of  the  will,  and  was  so  appointed  and  con- 
firmed bvthe  probate  court.  Afterwards,  defendant  in  error  caused  to  be 
filed  in  the  probate  court  a  written  statement,  purporting  to  be  an  election 
by  her,  as  such  widow,  to  accept  the  provisions  of  the  will,  and  take  thereun- 
der. The  record  shows,  however,  that  said  widow  did  not  appear  in  the  pro- 
bate court,  and  in  open  court  elect  to  take  under  said  will,  and  that  no  cita- 
tion was  issued  by  said  court  to  so  appear,  and  that  the  probate  court  issued 
no  commission  directing  any  person  to  take  the  election  of  said  widow;  and 
it  further  appears  that  her  rights  under  the  will  and  under  the  law  were  not 
explained  to  her.  The  case  of  Sill  v.  SilL  reported  in  31  Kan.  248,  1  Pac. 
Bep.  556,  which  is  made  a  part  of  the  record,  shows  that  this  election,  or  what 
purported  to  be  an  election,  to  take  under  the  will,  by  the  widow,  was  pro- ' 
cured  and  obtained  by  fraud,  duress,  and  without  a  full  knowledge  or  under- 
standing of  her  rights  and  privileges  under  the  law,  and  that  said  pretended 
election  was  so  obtained  from  said  widow  by  the  children  and  heirs  at  law, 
who  were  interested  in  having  the  widow  accept  the  provisions  of  the  will. 
Afterwards  the  widow  brought  suit  in  the  district  court  of  Marion  county 
against  the  plaintiff  in  error,  as  executor,  and  the  other  children  and  heirs  at 
law,  to  set  aside,  vacate,  and  annul  the  will  as  to  her,  in  which  said  action  a 
judgment  was  rendered  in  her  favor.  This  case  was  afterwards  taken  on  er- 
ror to  the  supreme  court  by  the  executor  and  the  other  heirs,  and  the  judg- 
ment of  the  district  court  was  aflfirmed.  Afterwards  the  executor,  plaintiff 
in  error,  in  settlement  with  the  probate  court  of  Marion  county,  filed  therein 
a  chiim  for  expenses,  costs,  and  attorney's  fees  incurred  in  the  defense  of  said 
action  in  the  district  and  supreme  courts,  which  claim  was  by  the  probate 
court  disallowed.  The  issue  now  is,  were  the  costs  and  expenses  incurred  by 
the  executor  in  defending  the  suit  of  Bebecca  Sill  to  set  aside  the  will  of  Dan- 
iel Sill,  so  far  as  it  interfered  with  her  rights  under  the  law  as  the  widow  of 
Daniel  Sill,  payable  out  of  the  estate  of  said  Daniel  Sill  as  a  whole,  and  before 
the  distribution  of  the  widow's  portion  thereof?  Or,  in  other  words,  can  her 
share  of  the  estate  be  made  to  contribute  to  the  payment  of  the  costs,  expen- 
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8es,  and  attorney's  fees  incurred  by  the  executor  and  other  devisees  in  resist- 
ing the  setting  aside  of  her  half  of  the  estate? 

It  is  contended  by  the  plaintiff  in  error  that  the  record  shows  that  he,  to- 
gether with  the  other  heirs,  defended  said  action  brought  by  the  said  widow, 
in  good  faith,  and  under  advice  of  counsel;  that  they  are  thereby  entitled  to 
recover  the  expenses,  costs,  and  attorney's  fees  incurred  in  defending  said  ac- 
tion, notwithstanding  the  said  action  was  determined  adversely  to  them. 
How  it  happened  that  this  admission  was  included  in  this  record  we  can 
hardly  imagine.  The  record  of  8ill  v.  Sill,  81  Kan.  248,  1  Pac.  Bep.  556, 
which  is  made  a  part  of  this  case,  conclusively  shows  that  the  pretended  elec- 
tion by  the  widow  was  obtained  from  her  without  her  knowledge  of  the  facts, 
and  against  her  wishes,  and  upon  the  solicitation  and  threats  of  the  heirs  of 
Daniel  Sill,  if  this  part  of  the  record  is  true,  then  the  admission  that  it  was 
defended  in  good  faith  by. the  heirs  cannot  be  true.  It  may,  perhaps,  be  con- 
ceded that  the  plaintiff  in  error  and  the  heirs  acted  in  good  faith  when  they 
induced  the  widow  to  make  the  election,  and  that  they  honestly  believed  that 
it  would  be  better  for  her  to  accept  the  provisions  of  the  will.  But,  let  that 
be  as  it  may,  the  fact  remains  that  she  was  induced  to  do  what  she  did  by  the 
heirs*  who  are  now  seeking  to  have  these  expenses  paid  out  of  the  estate  be- 
fore a  division  is  made  between  them  and  the  widow.  This  we  think  cannot 
be  done.  The  authorities  cited  by  the  plaintiff  in  error  do  not  reach  this  case. 
Compton  V.  Barnes,  4  Gill,  55;  Wilson  v.  Bates,  28  Vt.  765;  Wendell  v.  French, 
19  N.  H.  205;  Ammon'a  Appeal,  31  Pa.  St.  311.  Perhaps,  if  the  executor 
had  been  a  disinterested  person,  having  no  interest  in  the  division  of  the  es- 
tate, he  might  be  allowed  his  costs  from  the  estate;  but  that  is  not  this  case. 
To  that  extent  it  seems  that  the  authorities  go,  as  shown  by  the  plaintiff  in 
error;  while,  on  the  other  hand,  many  authorities  hold  that  in  no  case  ought 
the  executor  to  defend  an  action,  when  the  will  is  attacked  under  which  he  is 
appointed,  where  there  are  devisees  or  heirs  at  law  interested  in  said  contest. 
In  other  words,  the  burden  of  the  defense  ought  to  be  thrown  upon  those  who 
will  be  benefited  by  the  contest  or  its  defeat.  Andreto^  v.  Administrators,  7 
Ohio  St.  143,  and  cases  therein  cited.  All  we  care  now  to  decide  is  that  where 
an  executor  who  is  an  heir  of  the  estate,  with  other  heirs  or  devisees  procures 
an  acceptance  by  the  widow  of  the  provisions  of  a  will,  where  it  is  against  her 
interest,  and  without  a  full  knowledge  by  her  of  her  rights  thereunder,  and 
afterwards  suit  is  brought  by  her  to  set  aside  such  election  and  will  as  to  her, 
that  the  costs  and  expenses  of  a  defense  to  such  an  action  must  be  borne  by  the 
executor,  devisees,  or  heirs,  and  cannot  be  taken  out  of  the  estate  before  a  di- 
vision between  said  heirs  and  devisees  and  the  widow.  It  is  therefore  recom- 
mended that  the  judgment  of  the  district  court  be  affirmed. 

Per  Curiam.    It  is  so  ordered.    All  the  justices  concurring. 

<89  Kan.  220)  ^ 

Allen  «.  Dodson,  Sheriff. 
(Supreme  Court  of  Kansas.    April  7, 1888.) 

1.  Pbactiob  in  Civil/  Casbs— Dismissal— How  Eftboted. 

An  action  cannot  be  dismissed  by  the  plaintiff  by  an  entry  to  that  effect  on  the  ap- 
pearance docket.  It  is  in  the  nature  of  a  judgment,  and  requires  the  order  of  the 
court. 

3.  Trial— By  Court— Requests  for  Separate  Fwdinos  after  General  Finding. 

A  request  to  the  court  to  state  separately  findings  of  fact  and  conclusions  of  law 
is  too  lato,  when  made  after  the  oonclusion  of  the  trial,  and  after  a  general  finding 
has  been  announced. 

8.  Homestead— Loss  of— Conveyance  of  Right  of  Way  to  Railroad  Company. 

A  homestead  right  to  the  whole  160  acres  of  land  is  not  destroyed  by  the  grant  of 
a  right  of  way  through  it  to  a  railroad  company,  a  part  of  which  is  an  absolute  grant 
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and  part  the  creation  of  an  easement.    Such  a  conv^ance  of  the  right  of  way  does 
not  operate  to  so  divide  the  tract  as  to  make  the  land  lying  only  on  one  side  of  the 
right  of  way  subject  to  the  homestead  right. 
{Syllabus  by  Simpson,  C.) 

Commissioners'  decision.  Error  to  district  court,  Butler  county;  T.  B. 
Wall,  Judge. 

On  the  13th  day  of  March,  1886,  Emma  A.  Allen  filed  her  petition  in  the 
district  court  of  Butler  county,  against  H.  T.  Dodson,  the  sheriff  of  that 
county,  to  restrain  him  from  selling  on  execution  a  certain  tract  of  land  situ- 
ated in  said  county,  and  an  undivided  half  of  a  lot  in  the  city  of  Augusta,  in 
said  county;  claiming  the  land  as  her  homestead,  it  having  been  the  homestead 
of  her  husband  before  her  marriage,  and  liaving  been  purchased  by  her  from 
him  subsequent  to  the  marriage.  She  had  also  purchased  from  her  husband 
the  undivided  half  of  the  Augusta  city  lot.  The  sheriff  liad  levied  upon  said 
real  estate,  and  advertised  it  for  sale  on  the  24th  day  of  March,  1886,  by  virtue 
of  an  execution  to  him  directed  on  a  judgment  in  favor  of  one  William  Mc- 
Crarry  against  B.  F.  Allen,  the  husband  of  the  said  Emma  A.  Allen.  This 
judgment  was  rendered  at  the  January  term,  1886,  of  the  district  court  of  But- 
ler county;  the  term  commencing  on  the  5tb  day  of  January,  and  the  judg- 
ment probably  rendered,  on  the  19th  day  of  that  month.  Emma  A.  Allen  ob- 
tained a  temporary  injunction  from  the  probate  judge  of  Butler  county,  on  the 
13th  of  March.  And  this  temporary  restraining  order  was  dissolved  and  va- 
cated by  the  judge  of  the  district  court  at  chambers  on  the  22d  day  of  March, 
1886.  On  the  24th  day  of  March  the  plaintiff  in  error  dismissed  the  action  by 
entering  on  the  appesirance  docket  an  order  of  dismissal  in  these  words:  "[Title 
of  cause.  J  This  case  is  hereby  dismissed,  without  prejudice.  Emma  A.  Allen, 
by  her  attorney. "  On  the  same  day,  but  at  a  later  hour,  the  defendant  filed 
an  answer,  setting  up  three  distinct  defenses  to  the  cause  of  action  stated  in 
her  petition ;  claiming  that,  at  the  time  of  the  rendition  of  tlie  judgment  in 
favor  of  McGarry,  the  real  estate  levied  upon  was  owned  by  B.  F,  Allen,  and 
was  not  his  homestead,  and  was  bound  by  the  lien  of  said  judgment;  that  on 
the  13th  day  of  January,  1886,  he  conveyed  th6  same  to  one  T.  A.  Kramer, 
and  on  the  20th  day  of  January  Kramer  conveyed  the  same  to  Mrs.  Allen ;  and 
that  the  same  conveyances  were  made  for  the  purpose  of  avoiding  the  payment 
of  the  judgment,  and  were  without  consideration,  and  were  fraudulent  and 
void.  At  the  May  term  of  the  court,  and  on  the  12th  day  of  that  month,  the 
case  being  upon  the  trial  docket,  the  attorney  of  Mrs.  Allen  filed  a  written 
motion  to  strike  the  same  from  the  trial  docket,  for  the  reason  that  it  had  been 
dismissed  by  the  plaintiff  on  the  24th  day  of  March,  1886,  and  was  so  dismissed 
before  the  answer  of  defendant  was  filed.  This  motion  was  overruled,  and  an 
exception  taken.  A  motion  to  make  the  answer  more  definite  and  certain  was 
filed,  heard,  and  overruled,  and  exceptions  noted  to  the  ruling.  A  demurrer 
was  then  filed  to  the  answer,  and  this  was  heard  and  overruled,  aiid  excep- 
tions saved.  A  motion  was  then  made  to  strike  the  case  from  ttie  trial  docket, 
and  continue  it  until  the  next  term  of  the  court,  for  the  reason  that  it  was 
not  at  issue  before  the  first  day  of  the  term,  and  this  was  overruled,  and  ex- 
ceptions noted.  Trial  was  had  on  the  15th  day  of  May,  and  after  the  evidence 
was  all  in  the  court  announced  that  the  parties  would  be  heard  upon  certain 
questions,  and,  these  being  argued,  the  court  rendered  an  opinion,  and  was 
then  requested  to  make  special  findings  of  facts  and  conclusions  of  law.  This 
request  was  denied  and  refused,  and  exceptions  saved  to  the  ruling.  There 
was  a  decree  for  the  defendant,  setting  aside  the  conveyances  from  Allen  to 
his  wife  as  fraudulent  as  against  Mc(iarry,  and  subjecting  all  the  real  estate, 
excepting  so  much  as  lies  west  of  the  Florence,  El  Dorado  &  Walnut  Valley 
Railroad,  to  sale  on  the  judgment.  The  facts  as  disclosed  on  the  trial  are  that 
B.  F.  Allen,  an  unmarried  man,  being  a  widower  with  one  child,  was  the 
owner  of  an  undivided  half  and  was  residing  on  the  S.  j^  S.  E.  ^  section  21,  and 
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the  N.  i  of  the  N.  £.  4  section  28,  township  18,  of  range  4  £.,  in  Butler  county, 
on  the  17th  day  of  June,  1881.  On  that  day,  he  and  his  brother,  who  owned 
the  other  undivided  half  of  said  real  estate,  executed  a  right  of  way  deed  to 
the  Florence,  El  Dorado  &  Walnut  Valley  Railroad  Company,  In  the  words  and 
figures  following,  to-wit: 

"bight  of  way  deed. 

"Know  all  men  by  these  presents,  that  B.  F.  Allen,  unmarried,  and  0.  0. 
Allen,  unmarried,  of  the  county  of  Butler,  in  the  state  of  Kansas,  in  consid- 
eration of  the  sum  of  two  hundred  and  fifty  dollars  in  hand  paid  by  the  Flor- 
ence, £1  Dorado  &  Walnut  Valley  Railroad  Company,  a  corporation  duly  organ- 
ized undec  the  laws  of  the  state  of  Kansas,  have  bargained  and  sold,  and  do 
hereby  grant  and  convey,  unto  the  said  Florence,  El  Dorado  &  Walnut  Valley 
Railroad  Company,  its  successors  and  assigns,  forever,  the  following  prem- 
ises, situate  in  the  county  of  Butler,  in  the  state  of  Kansas,  and  described  as 
follows:  Commencing  at  a  point  where  the  center  line  of  said  railroad,  as 
now  located,  crosses  the  south  line  of  the  north  half  of  the  north-east  quarter 
on  said  south  line  one  hundred  and  fifty  (150)  feet;  thence  in  a  north-easterly 
course,  parallel  to  and  one  hundred  and  fifty  feet  from  said  center  line  of  rail- 
road, to  a  point  two  hundred  and  seventy  (270)  feet  south  of  north  line  of 
said  quarter  section  line;  thence  west  one  hundred  feet,  (100;)  thence  north- 
easterly parallel  to  and  fifty  feet  (50)  from  the  center  line  of  said  railroad,  to 
the  north  line  of  said  quarter  section;  thence  west,  along  said  section  line, 
one  hundred  feet,  (100;)  thence  south-westerly,  parallel  to  and  fifty  feet  from 
the  center  line  of  said  railroad,  as  now  located,  two  hundred  and  seventy  feet, 
(270;)  thence  west  one  hundred  feet,  (100)  measured  at  right  angles;  thence 
south-westerly,  parallel  to  and  one  hundred  and  fifty  (150)  feet  from  said 
center  line  of  railroad,  as  now  located,  to  the  south  line  of  said  north  half  {i) 
of  said  quarter  section;  thence  east,  along  said  hne,  to  the  place  of  beginning, 
— containing  eight  and  3-10  acres,  more  or  less.  This  land  is  to  be  used  for 
depot,  stock-yards,  and  side  tracks;  and,  when  no  longer  used  for  railroad 
purposes,  to  revert  back  to  grantor.  Also  a  strip  of  land  fifty  feet  (50)  in 
width  on  each  side  of  the  center  line  of  said  railroad,  as  now  located,  across, 
over,  and  through  the  south-half  d)  of  the  south-east  quarter  (4)  section 
twenty-one,  (21,)  township  twent3'-eight,  (28,)  range  four  £.,  situated  in 
Butler  county,  Kansas,  containing  three  and  2-10  acres,  more  or  less.  To 
have  and  to  hold  said  premises,  with  the  appurtenances,  unto  the  said  Flor- 
ence»  El  Dorado  &  Walnut  Valley  Railroad  Company,  its  successors  and  as- 
signs, forever.  And  the  said  B.  F.  Allen  and  C.  C.  Allen,  for  themselves 
and  heirs,  do  hereby  covenant  with  said  railroad  company,  its  successors  or 
assigns,  that  they  are  lawfully  seized  of  the  premises  aforesaid ;  that  the  prem- 
ises are  free  and  clear  of  all  incumbrances  whatsoever;  and  that  they  will  for- 
ever warrant  and  defend  the  same,  with  the  appurtenances,  unto  the  said 
Florence,  El  Dorado  &  Walnut  Valley  Railroad  Company,  its  successors  and 
assigns,  against  the  lawful  claims  of  all  persons  whomsoever. 

"In  testimony  whereof,  the  said  B.  F.  Allen  (unmarried)  and  C.  C.  Allen 
(unmarried)  have  hereunto  set  their  hands  this  17th  day  of  June,  A.D.  1881. 

"B.  F.  Allen. 
"C.  C.  Allen. 

In  October,  1881,  B.  F.  Allen  was  married  to  Emma  A.  Cease,  a  widow 
with  two  children,  who  ow^ned  a  farm  adjoining  his.  She  was  the  statutory 
guardian  of  the  children.  Before  the  marriage,  in  1880,  she  had  sold  to  Allen 
corn  and  stocks  to  the  amount  of  $150.  In  September  following  he  borrowed 
from  her  $250.  The  same  fall  he  bought  from  her  2,250  bushels  of  corn,  at 
53  cents  per  bushel,  amounting  to  $1,192.50.  The  next  year  he  bought  2,500 
bushels  of  corn  from  her,  at  25  cents  per  bushel,  $625.  In  the  fall  of 
1883  he  bought  from  her  250  bushels  of  wheat,  at  80  cento  per  bushel,  $200. 
For  this  borrowed  money  and  grain  he  executed  his  notes,  and  delivered  them 
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to  Mrs.  Allen,  who  held  them  until  some  time  in  July,  1885,  when  they  were 
surrendered  to  him  in  consideration  of  a  deed  executed  by  him  to  her,  convey- 
ing to  her  the  property  heretofore  described.  There  was  a  mistake  in  this 
deed;  and  the  deed  to  Kramer  on  the  13th  day  of  January,  1886,  and  from 
Kramer  to  her  on  the  20th  of  January,  1886,  were  made  to  correct  this  mis- 
take. Mrs.  Emma  A.  Allen,  with  her  children,  husband  and  his  child,  have 
been  living  on  the  farm  conveyed  to  her  by  Allen  since  the  19th  day  of  De- 
cember, 1885,  and  claims  it  as  her  homestead;  her  husband,  with  his  child, 
having  resided  on  it  for  a  long  time  before  the  marriage  and  the  conveyance 
to  her. 

E.  iV.  Smithf  for  plaintiff  in  error.  Shinn  cfe  Teager,  for  defendant  in 
error. 

Simpson,  C,  (after  stating  t?ie  facts  as  above,)  1.  The  first  contention  of 
counsel  for  the  plaintiff  in  error  is  that  the  action  was  dismissed,  before  the 
filing  of  the  answer,  by  an  entry  on  the  appearance  docket  of  an  order  to  that 
effect;  that,  at  any  time  before  an  answer  is  or  ought  to  be  filed,  the  plaintiff 
has  a  right  to  dismiss  his  action.  This  involves  a  construction  of  section  397 
of  the  Code,  and  it  will  be  noticed  that  the  sections  with  reference  to  a  dis- 
missal of  a  case  form  a  part  of  the  article  on  **  Judgment. "  It  Is  true  that  an 
action  may  be  dismissed  by  the  plaintiff,  without  prejudice  to  a  future  action, 
at  any  time  before  the  final  submission  of  the  case  to  the  jury  or  to  the  court, 
where  the  trial  is  to  the  court;  but  as  the  dismissal  is  in  the  nature  of  a  judg- 
ment, {Brown  v.  Smelting  Co,,  32  Kan.  528,  4  Pac.  Rep.  1013,)  and  may  or 
may  not  be  the  final  disposition  of  the  case  so  far  as  the  plaintiff  is  concerned, 
it  must  necessarily  require  an  order  of  the  court,  and  cani^.ot  be  accomplished 
by  the  mere  act  of  the  plaintiff  alone.  If  it  is  desired  to  dismiss  without 
prejudice  to  a  future  action,  how  can  an  entry  of  that  kind  be  made  on  the 
journal  of  the  court  without  the  active  intervention  of  the  court  itself?  The 
law  requires  the  clerk  of  the  district  court  to  keep  an  appearance  docket,  in 
which  is  entered  the  names  of  parties  to  an  action,  the  time  of  the  commence- 
ment thereof,  and  other  necessary  entries.  So  a  trial  docket  is  required  to  Ipe 
made  out;  and  there  are  certain  mandatory  provisions  respecting  it,  control- 
ling the  clerk,  and  prescribing  his  duty.  When  an  action  is  properly  entered 
on  these  dockets,  it  does  seem  as  if  it  would  be  a  dangerous  construction  in 
tendency  to  hold  that  these  dockets  could  be  made,  altered,  or  changed  by  the 
mere  act  of  one  or  both  parties  to  suits  thereon.  The  safer  construction  is  to 
require  that  actions  can  only  be  disposed  of  by  a  judicial  act.  These  dockets 
are  to  be  controlled  by  the  statutory  provisions  regarding  them,  in  some  re- 
spects, and  by  the  orders  of  the  court  in  others.  We  think  that  the  order  en- 
tered by  the  plaintiff  in  error  on  the  appearance  docket  did  not  have  the  effect 
to  dismiss  the  case,  and  that  there  was  no  error  in  the  rulings  of  the  court  in 
regard  to  it. 

2.  The  next  complaint  is  that  the  answer  of  defendant  did  not  present  any 
set-off  or  counter-claim,  and  the  motion  to  dismiss  ought  to  have  been  sus- 
tained for  that  rejison.  Conceding  that  the  court,  on  the  application  of  the 
plaintiff,  ought  to  have  dismissed  the  action  so  far  as  the  plaintiff  is  con- 
cerned, we  are  all  of  the  opinion  that  the  answer  of  the  defendant  did  plead  a 
counter-claim,  and  that  the  motion  to  dismiss  was  properly  overruled.  The 
plaintiff  alleged  in  her  petition  that  she  was  the  owner  of  certain  real  prop- 
erty;  that  she  had  purchased  it  from  B.  F.  Allen,  and  was  residing  on  it  as  a 
homestead;  that  it  was  his  homestead  before  she  purchased  it;  that  the  de- 
fendant, as  sheriff,  was  about  to  sell  it  on  an  execution  issued  on  a  judgment 
against  B.  F.  Allen.  She  prayed  for  a  temporary  injunction  restraining  the 
sale,  and  a  decree  on  final  hearing  adjudging  her  the  absolute  owner.  The 
defendant  denies  her  homestead  rights,  as  well  as  those  of  B.  F.  Allen;  alleges 
that  the  sale  by  Allen  and  the  purchase  by  her  were  fraudulent,  and  made 
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with  the  intent  to  prevent  the  collection  of  the  judgment  of  McQarry  v.  All€n\ 
prays  that  these  conveyances  be  declared  fraudulent  and  void  as  against  Mo- 
Garry  as  a  creditor  of  AUen,  and  that  the  real  property  in  controversy  be  sub- 
jected to  the  payment  of  the  McGarry  judgment.  The  defendant  asks  certain 
affirmative  relief  as  against  the  claim  alleged  in  the  petition  of  the  plaintiff, 
and  just  such  relief  as  he  was  entitled  to  if  the  facts  justified  the  court  in 
granting  it;  otherwise  he  would  have  to  sell,  take  a  sheriff's  deed,  and  com- 
mence his  action  to  set  aside  these  conveyances  as  fraudulent  as  against  the 
creditors  of  Allen.  We  think  the  court  ruled  right  on  this  question.  Under 
the  terms  of  the  motion  made  to  dismiss  because  of  the  entry  on  the  appear- 
ance docket  of  the  24th  day  of  March,  the  ruling  of  the  court  was  correct  in 
all  respects.  The  plaintiff  in  error  did  not  ask  a  dismissal  of  the  case  gen- 
erally, but  bases  his  claim  for  dismissal  on  the  action  of  the  24th  of  March 
solely;  and,  on  the  motion  thus  restricted,  the  ruling  was  necessarily  right. 
Section  398  of  the  Code  expressly  provides:  "In  any  case  where  a  set-off  or 
counter-claim  has  been  presented,  the  defendant  shall  have  the  right  of  pro- 
ceeding to  the  trial  of  his  claim,  although  the  plaintiff  may  have  dismissed  his 
action,  or  failed  to  appear."  If  the  plaintiff  in  error  in  term-time  had  made 
an  application  to  dismiss  the  action,  and  such  application  had  been  granted 
by  the  court,  instead  of  trying  lo  enforce  the  attempt  to  dismiss  by  entry  on 
the  appearance  docket,  then  the  defendant  in  error  would  have  the  right,  under 
this  section,  to  have  his  counter-claim  heard,  although  the  plaintiff's  cause  of 
action  had  been  dismissed  by  an  order  of  the  court;  but,  as  there  was  no  dis- 
missal, there  was  no  error  in  any  of  the  ruhngs  of  the  court  in  this  matter. 

3.  It  is  claimed  that  the  court  erred  in  not  making  special  findings  of  fact, 
and  separate  conclusions  of  law,  as  requested  by  the  plaintiff  in  error.  The 
statute  requires  the  court  to  state  its  findings  at  the  request  of  one  of  the 
parties  to  the  action,  but  that  request  must  be  made  at  such  a  time,  and  at 
such  a  stage  of  the  proceedings,  as  to  give  the  court  a  fair  opportunity  to  com- 
ply with  it.  It  is  said  in  Wilcox  v.  Byington,  36  Kan.  212, 12  Pac.  Rep.  826, 
that  the  prevailing  practice  is  to  make  the  request  either  before  or  at  the  con- 
clusion of  tlie  argument.  It  is  held  in  Smyths  v.  Parsons,  37  Kan.  79,  14 
Fac.  Bep.  444,  that,  after  the  general  finding  is  made,  it  is  too  late  to  make 
the  request.  In  this  case,  after  the  evidence  closed,  the  court  announced  he 
would  bear  the  parties  on  the  question  of  homestead,  and  the  effect  of  the 
right  of  way  deed  upon  it;  and,  after  hearing  the  argument,  said  he  was  of 
the  opinion,  and  found,  that  the  deed  to  the  railroad  separated  the  land.  Then 
the  plaintiff  in  error  asked  the  court  to  make  special  findings  of  fact  and  con- 
clusions of  law,  and  this  the  court  refused  to  do,  for  the  reason,  among  others, 
that  the  trial  was  concluded  before  the  request  was  made.  We  think  ^there 
was  no  error  in  this,  under  the  circumstances. 

4.  The  nexii  disputed  question  is  as  to  the  homestead  rights  of  Mrs.  Allen 
in  the  land.  It  is  conceded  that  a  part  of  the  land  was  his  homestead,  and 
became  hers  by  purchase  and  occupancy;  but  it  is  contended  that  the  grant  of 
the  right  of  way  to  the  railroad  company  so  segregated  the  tracts  on  each  side 

.thereof  that  only  the  part  of  the  land  upon  which  is  situated  the  dwelling- 
house  can  be  claimed  under  the  homestead  law.  The  right  of  way  was  granted 
by  deed,  and,  as  to  a  part  of  it,  there  can  be  no  doubt  but  that  it  is  an  abso- 
lute grant,  without  reservation  or  qualification  of  any  kind  whatever.  As 
to  the  other  part,  this  language  is  recited  in  the  deed:  that  "this  land  is  to 

•be  used  for  depot,  stock-yards,  and  side  tracks;  and,  when  no  longer  used 
for  railroad  purposes,  to  reveit  back  to  the  grantor."  In  construing  these 
words  so  as  to  determine  the  character  of  this  conveyance,  reference  must  be 
had  to  the  condition  of  affairs  existing  at  the  time  they  were  used  to  arrive 
at  the  intention  of  the  grantors,  as  well  as  to  the  peculiar  use  to  which  the 
land  was  to  be  applied.  It  is  evident,  from  the  description  of  the  land  in  the 
right  of  way  deed,  that  at  the  time  of  the  execution  of  the  conveyance  the  rail- 
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road  company  had  already  located  their  line.  This  may  have  been  done  in 
pursuance  of  some  previous  agreement  of  the  grantors  with  the  company. 
In  addition  to  the  oixiinary  right  of  way  of  100  feet  in  width,  the  company 
wanted  land  for  depot,  stock-yards,  and  side-tracks,  and  it  is  with  reference 
to  these  things  paiticularly  that  the  qualifying  words  are  used.  The  line 
of  road,  as  located,  enters  the  farm  at  the  southern  boundary,  and  running 
north  for  more  than  two-thirds  of  the  way,  at  the  ordinary  width  of  100  feet, 
then  widens,  in  order  to  give  room  for  the  erection  of  a  depot,  stock-yards, 
and  side  tracks.  With  respect  to  the  right  of  way  running  north  until  it 
reaches  the  point  where 'it  begins  to  widen,  there  are  no  reservations  or  con- 
ditions imposed  by  the  conveyance.  For  this  part  cff  the  right  of  way  there 
seems  to  be  an  absolute  and  unqualified  grant;  but  as  to  the  remainder,  in- 
volving more  than  eight  acres,  it  seems  from  the  language  used,  and  the  cir- 
cumstances attending  its  expression,  that  the  true  intent  and  meaning  of  the 
•  conveyance  was  to  only  grant  an  easement.  The  condition  being  annexed  to 
the  wider  part,  and  an  absolute  conveyance  having  been  made  to  the  otlier,  it 
is  evident  that  they  did  not  intend  to  make  an  absolute  grant  as  to  that.  We 
think  it  will  better  accord  with  the  real  intention  of  the  parties  to  hold  that 
as  to  the  northerly  part  of  the  right  of  way,  including  the  land  granted  for 
depot  and  the  other  enumerated  purposes,  only  an  easement  was  ci*eated. 
Giving  the  conveyance  the  construction  and  effect  that  the  absolute  convey- 
ance of  the  right  of  way  only  extended  a  part  of  the  way  through  the  land, 
and  there  was  an  easement  as  to  the  balance,  it  would  not  have  the  effect  to 
so  divide  or  segregate  the  land  that  the  homestead  right  could  not  apply  to  the 
whole  tract,  because,  with  the  deeded  part  detached,  the  balance  is  connected 
and  contiguous,  and  can  all  be  claimed  and  held  as  a  homestead.  This  laud 
was  the  property  of  B.  F.  Allen,  and  was  conveyed  by  him  to  the  plaintiff  in 
error  at  a  time  when  he  occupied  it  as  a  homestead.  The  conveyance  of  a 
homestead  cannot  defraud  creditors,  as  under  no  circumstances  can  it  be  sub- 
jected to  the  payment  of  their  debts,  except  a  lien  therefor  has  been  duly 
created  by  the  act  of  the  owners.  This  has  been  repeatedly  declared  by  this 
court  in  a  number  of  cases,  so  that  there  could  be  no  pretense  of  fraud  based 
upon  the  conveyance  of  his  homestead  by  B.  F.  Allen  to  his  wife.  It  was 
material  error  to  hold  that  the  right  of  way  conveyed  to  the  railroad  com- 
pany operated  to  so  divide  the  land  that  only  that  part  lying  west  of  the  rail- 
road could  be  held  as  a  homestead;  and  it  was  equally  erroneous  to  hold  that 
the  conveyance  of  the  homestead  of  Allen  to  his  wife  was  fraudulent  as  to 
creditors.  It  seems,  from  the  evidence  embraced  in  this  record,  that  a  Ixma 
fide  indebtedness  by  Allen  to  the  plaintiff  in  error,  accruing  both  before  and 
after  the  marriage,  was  rather  conclusively  established,  and  that  the  circum- 
stances against  it  were  slight  and  trivial.  But,  for  the  errors  already  enu- 
merated, the  case  will  have  to  be  reversed,  and  a  new  trial  granted;  and  this 
question  can  then  be  fought  over. 

It  is  recommended  that  the  judgment  of  the  district  court  of  Butler  county 
be  reversed,  and  a  new  trial  granted. 

Per  Curiam.  If  the  deed  from  B.  F.  Allen  and  G.  C.  Allen  to  the  railroad 
company  be  construed  as  in  the  foregoing  t>pin ion,  then  the  judgment  of  the 
court  below  must  be  i*everae(1 ;  for  a  homestead  right,  under  the  homestead 
exemption  laws,  may  include  land  separated  into  parts  by  an  easement.  We 
think  the  decision  in  the  case  of  Randal  v.  Elder,  12  Kan.  257,  261,  fully 
and  correctly  states  the  law  with  reference  to  the  unity  of  the  homestead,  and 
also  when  it  may  include  land  separated  by  other  interests.  The  judgment 
of  the  court  below  will  be  reversed,  and  cause  remanded  for  a  new  trial. 

All  tbo  justices  concurring. 
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(75  Cal.  519) 

Walsh  v.  McKeen.    (No.  11,084.]^ 
(Supreme  Court  of  California.    April  17, 1888.) 

1.  Pleading— Form  op  Action— Ame:sdment. 

Under  Code  Civil  Proc.  Cal.  §  580,  providing  that  "the  court  may  grant  any  relief 
consistent  with  the  case  made  by  the  complainant,  and  embraced  within  the  issue. " 
the  error  in  overruling  a  demurrer  for  insufficient  allegations  to  a  complaint,  whicn, 
although  seeking  legal  redress,  also  alleged  facts  sufficient  to  sustain  a  suit  in 
equity,  is  cured  By  an  amendment  making  the  complaint  seek  equitable  relief. 

2.  Same. 

Under  Code  Civil  Proc.  Cal.  %  307,  establishing  "but  one  form  of  civil  actions," 
and  section  580,  which  allows  the  court  to  grant  any  relief  consistent  with  the  com- 
plaint, it  is  not  error  to  permit  the  plaintiff  to  amend  the  prayer  of  his  complaint 
so  as  to  change  the  action  from  one  at  law  to  one  for  equitable  relief. 
8.  Same— Amendment— Waiver  of  Defects. 

Applications  to  amend  pleadings  are  addressed  to  the  discretion  of  the  court,  and 
should  be  allowed  at  any  stage  of  the  trial  when  justice  reauires  it;  and  where  the 
court  permits  an  amendment,  over  defendant's  objection  of  want  of  notice,  offering 
to  grant  a  continuance  if  defendant  were  surprised,  the  error,  if  any,  is  waived  by 
a  failure  to  ask  a  continuance, 
i.  Partnership— Accounting — When  Action  Lies. 

It  is  not  necessary  that  all  the  assets  of  a  partnership  be  collected,  and  all  daurs 
against  it  filed,  before  an  action  for  accounting  is  brought. 

Commissioners'  decision.  Department  2.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  J.  F.  Sullivan,  Judge. 

Action  by  Sarah  Walsh,  executrix  of  the  last  will,  etc.,  of  Thomas  Walsh, 
deceased,  the  respondent,  against  Robert  McKeen,  the  appellant.  Respond- 
ent's decedent  and  the  appellant  had  been  partners,  and  during* the  trial  the 
action,  originally  brought  for  damages  in  a  fixed  sum,  was  so  amended  as  to 
demand  an  accounting. 

/.  C,  Bates,  for  appellant.     H.  A.  Powell,  for  respondent. 

Belcher,  C.  C.  This  is  an  appeal  by  the  defendant  from  a  judgment  en- 
tered against  him,  and  from  an  order  denying  a  new  trial.  The  findings  cover 
all  the  issues,  and  are  not  assailed,  but  it  is  claimed  that  errors  of  law  were 
committed  by  the  court,  for  which  a  new  trial  should  be  granted.  In  the  com- 
plaint it  is  alleged  that  Thomas  Walsh,  the  plaintiff's  testator,  and  the  de- 
fendant entered  into  partnership  for  the  purpose  of  constructing  a  sewer  in 
the  city  of  San  Jos6;  that,  while  the  sewer  was  being  constructed,  Walsh  died, 
and  defendant  afterwards  completed  the  work ;  that  about  the  time  they  com* 
menced  to  construct  the  sewer  Walsh  advanced  $1,100  for  the  purpose  of 
carrying  on  the  work,  and  that  the  money  was  delivered  to  and  used  by  de- 
fendant for  that  purpose;  that  defendant  had  received  on  account  of  the  part- 
nership business  the  sum  of  820.505.50,  and  had  paid  out  and  disbursed  the 
sum  of  $19,682.50,  and  that  all  the  debts  of  the  partnership  had  been  paid; 
that  plaintiff  had  demanded  of  defendant  payment  of  the  61,100,  and  one- 
half  the  balance  of  the  proceeds  of  the  partnership,  but  defendant  had  not 
paid  the  same  to  the  plaintiff  as  executrix,  or  otherwise.  As  originally 
filed,  the  prayer  of  the  complaint  was  for  judgment  against  defendant  for  the 
sum  of  $1,536.50,  with  interest  and  costs  of  suit.  The  defendant  demurred 
to  the  complaint,  upon  the  ground  that  it  did  not  state  facts  sufiicient  to  coi;i- 
stitute  a  cause  of  action,  and  that  it  was  ambiguous  and  uncertain,  because 
it  did  not  appear  therefrom  but  what  Walsh,  in  his  life-time,  received  all 
moneys  due  or  coming  to  him,  or  which  he  was  entitled  to  receive,  from  the 
partnership  business.  The  demurrer  was  overruled,  and  defendant  then  an- 
swered, and,  among  other  things,  denied  that  Walsh  at  any  time  advanced  the 
sum  of  $1,100,  or  any  sum,  for  the  purpose  of  commencing  and  carrying  on 
the  work  of  constructing  the  sewer,  anil  further  denied  that  all  the  debts  of 
the  partnership  had  been  paid  or  satisfied.  And  he  alleged  that  the  cost  and 
expense  of  constructing  the  sower  exceeded  the  contract  price,  and  that  there 
v.l7p.no.8— 43 
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was  not  then,  and  never  had  been,  any  money  or  proceeds  of  the  partnership 
in  his  hands  or  possession;  and,  further,  that  there  had  never  been  any  ac- 
counting or  settlement  of  the  partnership  affairs  with  the  phiintiff.  During 
the  progress  of  the  trial,  the  plaintiff  was  permitted,  against  the  objections  of 
the  defendant,  to  amend  the  prayer  of  her  complaint  so  as  to  ask  for  an  ac- 
counting, and  for  such  other  or  further  relief  as  might  be  deemed  equitable 
and  proper. 

1.  It  is  claimed  that  the  court  erred  in  overruling  the  demurrer.  The  argu- 
ment is  that  the  action  was  one  at  law,  and  that  such  an  action  cannot  be  main- 
tained by  one  partner  against  another,  or  one  who  had  been  such,  until  the 
accounts  have  been  settled,  and  a  final  balance  ascertained.  Ross  v.  Coi^nell, 
45  Cal.  133.  Conceding  this  to  be  so,  still  the  complaint  stated  all  the  facts 
necessary  for  an  accounting,  and  when  the  prayer  was  amended  the  action 
ceased  to  be  one  at  law.  The  new  complaint  was  not  demurred  to.  and  the 
error,  if  any,  was  then  cured. 

2.  It  is  further  claimed  that  the  court  erred  in  permitting  the  plaintiff  to 
amend  the  prayer  of  her  complaint.  The  objection  interposed  to  the  motion 
was  that  it  was  made  without  sufficient  notice,  and  that  the  amendment  would 
operate  to  change  an  action  at  law  into  a  suit  in  equity.  We  see  no  error  in 
the  ruling.  As  to  the  first  part  of  the  objection,  it  is  enough  to  say  that  ap- 
pliCtitions  to  amend  pleadings  are  addressed  to  tlie  discretion  of  the  trial  court, 
and  should  be  allowed  at  any  stage  of  the  trial  when  necessary  for  the  purposes 
of  justice.  Bank  v.  8tover,ij0  Cal.  387.  The  record  shows  that,  in  overrul- 
ing the  objection,  the  court  stated  that  it  would  grant  a  continuance,  if  de- 
fendant was*  surprised  by  the  amendment.  No  continuance  was  asked  for, 
and  defendant  cannot  therefore  claim  error  on  this  ground.  As  to  the  alleged 
change  in  the  nature  of  the  action,  an  answer  is  found  in  the  fact  that  we 
have  in  this  state  but  one  form  of  civil  actions  for  the  enforcement  or  protec- 
tion of  private  rights,  (Code  Civil  Proc.  §  307;)  and,  where  an  answer  has 
been  filed,  any  relief  may  be  granted  to  tlie  plaintiff  which  is  consistent  with 
the  facts  stated  in  the  complaint,  (Code  Civil  Proc.  §  580.)  An  action  does 
not  now,  as  formerly,  fail  because  the  plaintiff  has  made  a  mistake  as  to  the 
form  of  his  remedy.  If  the  case  which  he  states  entitles  him  to  any  remedy, 
either  legal  or  equitable,  his  complaint  is  not  to  be  dismissed  because  he  has 
prayed  for  a  judgment  to  which  he  is  not  entitled.  "Legal  and  equitable  re- 
lief are  administered  in  the  same  forum,  and  according  to  the  same  general 
plan.  A  party  cannot  be  sent  out  of  court  merely  because  his  facts  do  not 
entitle  him  to  relief  at  law,  or  merely  because  he  is  not  entitled  to  relief  in 
equity,  as  the  case  may  be.  He  can  be  sent  out  of  court  only  when,  upon 
his  facts,  he  is  entitled  to  no  relief,  either  at  law  or  in  equity."  Grain  v.  Aid- 
rich,  38  Cal.  520;  JEmery  v.  Pease,  20  N.  Y.  64;  Pom.  Rem.  g  71.  In  Blood 
V.  Fairbanks,  48  Cal.  171,  the  plaintiff  prevailed  in  the  court  below  in  an 
action  at  law.  The  defendant  appealed,  and  this  court  held  that  the  plain- 
tiff's remedy  was  in  equity  for  an  accounting.  It  accordingly  reversed  the 
judgment,  and  remanded  the  cause  for  a  new  trial,  with  leave  to  the  plaintiff 
to  amend  his  comphdnt.  If  it  was  proper  in  that  case  to  remand  the  cause 
with  leave  to  amend,  it  certainly  was  not  error  for  the  court  below  to  permit 
the  amendment  to  be  made  which  is  complained  of  in  this  case. 

3.  The  point  is  made  that  the  action  was  prematurely  brought.  This  is 
rested  upon  the  fact  that,  after  the  action  was  commenced,  defendant  collected 
S228.ll  of  the  partnership  funds,  and,  when  it  was  commenced,  a  suit  for 
8150,  extra  wages,  was  pending  against  the  defendant  and  plaintiff,  but 
afterwards  dismissed.  It  is  not  necessary  that  all  the  assets  of  a  partnership 
be  collected,  and  all  claims  against  it  be  paid  and  satisfied,  before  an  ac- 
tion for  an  accounting  is  brought.  If  it  were,  the  surviving  partner  might 
never  get  the  affairs  of  the  partnership  into  a  condition  when  such  action 
could  be  maintained.     On  the  contrary,  the  action  is  often  brought  to  settle 
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all  the  affairs  of  a  partnership,  and,  when  necessary,  the  court  can  provide 
for  the  collection  of  the  assets,  and  the  payment  and  protection  of  creditors. 

We  discover  no  error  in  the  record,  and  therefore  advise  that  the  judgment 
and  order  be  affirmed. 

We  concur:    Hayne,  C;  Foote,  0. 

Per  Curiam.    For  the  reasons  given  in  the  foregoing  opinion,  the  judgment 
and  order  are  affirmed. 


(75  Cal.  513) 

Metropolitan  Loan  Ajss'n  t?.  Esche  et  al.    {No.  9,814.) 
{Supreme  Ccnirt  of  Calif omia.    April  17, 1888.) 

1,  Bonds— Indemnity— Rights  op  Sureties. 

In  an  action  on  the  bond  of  a  secretary  of  a  corporation  for  misappropriation  of 
fonds,  it  appeared  that,  prior  to  the  acts  complained  of,  the  secretary  had  been 
charged  with  misappropriation,  and  on- an  investigation  by  the  corporation,  it  ap- 
pearing that  he  had  received  money  in  small  amounts,  and  had,  within  the  time  al- 
lowed by  the  regulations  of  the  c  >mpany,  turned  it  over  to  the  treasurer,  he  was 
exonerated.  Held,  that  the  failure  of  the  company  to  inform  the  sureties  of  such 
facts  would  not  release  them;  the  court  having. found,  as  a  matter  of  fact,  that 
there  had  been  no  misappropriation. 

3.  Same— Reformation  for  Mistake— Negligence. 

In  an  action  on  a  secretary's  bond  which  was  conditioned  that  the  secretary  should 
faithfully  perform  his  duties  during  his  ofidcial  term,  and  during  any  succeeding 
term  for  wnich  he  might  be  elected,  the  sureties  claimed  that  the  condition  with 
reference  to  the  succeeding  term  had  been  inserted  by  mistake  of  both  plaintiff  and 
defendant.  It  appeared  that  the  bond  was  drawn  bv  the  company's  attorney  and 
given  to  the  principal,  who  procured  the  signature  of  the  sureties,  and  that  the  lat- 
ter had  signed  the  bond  on  the  principal's  representation,  without  reading  it.  Held 
that,  as  the  principal  was  not  acting  as  the  agent  of  the  companv,  but  for  himself, 
the  sureties  were  not  entitled  to  claim  exemption  from  liabihty  for  their  own  care- 
lessness in  failing  to  read  the  bond.^ 

8.  Same— Future  Terms  op  Oppicb— CJonsidbration. 

The  fact  that  a  bond  given  by  the  secretary  of  a  company  for  the  faithful  dis- 
charge of  his  duties  is  conditioned  for  the  discharge  of  such  duties  during  any  suc- 
ceeding term  to  which  he  may  be  elected,  is  no  evidence  of  want  of  consideration ; 
and  where  his  sureties,  in  an  action  on  such  bond,  allege  want  of  consideration, 
the  burden  of  proof  is  on  them,— the  bond  being  presumptive  evidence  of  consider- 
ation. 

CJommissioners'  decision .  Department  2.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  John  F.  Finn,  Judge. 

This  was  an  action  on  a  bond  of  indemnity,  brought  by  the  Metropolitan  Loan 
Association  against  Otto  Esche,  principal,  and  Henry  Hoesch,  H.  Neilsen, 

'A  person  capable  of  reading  and  understanding  an  instrument  which  he  signs  is 
bound  in  law  to  know  the  contents  thereof,  unless  prevented  by  some  fraudulent  device, 
such  as  the  fraudulent  substitution  of  one  instrument  for  another.  Taylor  v.  Flecken- 
stein,  80  Fed.  Rep.  99.  and  note.  But  in  an  action  on  a  promissory  note  against  one  who 
was  unable  to  read,  iield,  that  the  fact  that  the  note  was  misread  to  defendant  was  a 
good  defense  to  the  action;  the  evidence  being  such  as  would  sustain  a  finding  of  the 
itu^  that  reasonable  care  had  been  exercised  by  defendant.  Bowers  v.  Thomas,  (Wis.) 
22  N.  W.  Rep.  710.  So  held  that  the  fact  that  a  person  signs  a  note  which  has  been  read 
to  him,  witti  out  reading  it  himself,  if  able,  is  no  excuse  for  the  fraudpracticed  by  the  per- 
son who  reads  it,  but  omits  purposely  a  material  portion  thereof.  Brooks  v.  Matthews, 
(Ga.)  3  S.  E.  Rep.  627.  See,  also.  Warden  v.  Reser,  (Kan.)  16  Pac.  Rep.  60.  In  an  action 
on  a  written  contract,  which  was  read  to  defendant  by  plaintiffs'  agent,  and  which  the 
former  disputes  on  the  ground  of  fraud,  where  he  testifies  that  he  had  no  spectacles, 
and  could  not  read  without  them  unless  the  writing  was  plain,  his  negligence  in  fail- 
ing to  read  the  contract  before  sigLlng  it  is  a  question  for  the  jury.  Chatham  v.  Jones, 
(Tex.)  7  S.  W.  Rep.  600. 
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and  Charles  Meinecke,  sureties  in  such  bond.     There  was  a  judgment  for 
plaintiff,  and  defendants  Meinecke  and  J^eilsen  appealed. 

Cowdery  &  McCutcherit  for  appellants.  UTapthuly,  Friedenrich  <&  Acker- 
man,  for  respondents. 

Belcher,  C.  C.  This  action  was  brought  to  recover  money  misappi^opri- 
ated  by  Otto  Esche,  while  acting  as  secretary  of  the  plaintiff,  and  is  based 
upon  a  bond  given  to  secure  the  faitliful  performance  of  his  duties.  The  de- 
fendants, Charles  Meinecke  and  Henry  Xeilsen,  were  two  of  the  three  sureties 
on  the  bond.  The  court  below  gave  judgment  against  Esche  for  the  full 
amount  claimed,  and  against  Meinecke  and  Neilsen  for  their  proportions  of 
that  amount.  Meinecke  and  Neilsen  moved  for  a  new  trial,  and  have  ap- 
pealed from  the  judgment  and  order  denying  their  motion.  The  facts  shown 
by  the  record  are  as  follows:  The  plaintiff  was  organized  as  a  corporation  to 
make  Joans  to  its  members  for  the  purpose  of  aiding  them  in  acquiring  and 
improving  real  estate.  By  its  by-laws  the  directors  were  required,  at  their 
regular  annual  meeting,  which  was  to  be  held  on  the  first  Monday  of  March 
in  each  year,  to  elect  a  secretary,  and  the  secretary  so  elected  was  required  to 
"give  adequate  secui-ity,  in  such  amount  as  the  board  may  direct,  for  the 
faithful  performance  of  his  duties. "  The  duties  of  the  secretary  were  to  keep 
precise  minutes  of  all  the  proceedings  of  the  association  and  board  of  direct- 
ors, and  to  receive  all  moneys  paid  into  the  association,  and  pay  the  same  to 
the  treasurer,  taking  his  receipt  therefor,  on  or  before  the  monthly  meeting 
of  the  directors.  In  March,  1875.  the  defendant  Otto  Esche  was  elected  sec- 
retary, and  a  resolution  was  passed  by  the  board  "that  the  bond  of  the  secre- 
tary, to  be  given  as  provided  by  the  by-laws,  be  fixed  at  $7,500  in  United 
States  gold  coin."  Esche  gave  a  bond  in  the  sum  required,  and  the  defend- 
ants Meinecke  and  Neilsen  signed  it  as  sureties.  The  condition  of  the  bond 
reads  as  follows:  "The  condition  of  the  foregoing  obligation  is  such  that  if 
the  said  Otto  Esche  shall  well  and  truly  perform  all  and  singular  the  duties  of 
secretary  of  said  association  for  and  during  his  official  term,  and  for  and  dur- 
ing any  succeeding  terms  for  which  he  may  hereafter  be  elected,"  etc.  In 
April,  1875,  Esche  entered  upon  the  discharge  of  his  duties  as  secretary  of  the 
plaintiff,  and  he  was  annually  re-elected  thereafter,  and  continued  to  act  as 
such  secretary  until  March,  1883,  but  never  gave  a  new  bond.  In  1878  a 
question  arose  before  the  board  as  to  whether  Esche  had  misappropriated 
Sl,225,  money  which  had  been  paid  to  him  for  the  association.  He  admitted 
that  he  received  the  money,  but  claimed  that  he  received  it  in  small  parcels, 
and,  within  the  time  allowed  him  to  do  so,  deposited  the  parcels  in  bank  to 
the  credit  of  the  treasurer.  The  treasurer  denied  that  the  money  was  placed 
to  his  credit,  or  ever  came  into  his  hands.  Subsequently  the  matter  was  re- 
ferred for  consideration  to  a  general  meeting  of  the  stockholders,  and  after 
some  investigation  Esche  was  fully  exonerated  by  them  from  all  liability  or 
blame.  In  1881,  Esche  misappropriated  $4>300  of  the  association's  money, 
but  the  fact  that  he  had  misappropriated  it  was  not  known  until  early  in  1883. 
Shortly  after  the  misappropriation  was  discovered,  demand  was  made  that  the 
sureties  on  his  bond  make  good  the  loss,  and,  the  demand  being  refused,  this 
action  wsis  commenced. 

In  their  answer  to  the  complaint  the  appellants  alleged  that,  prior  to  the 
defalcation  for  which  they  are  sought  to  be  held  liable,  Esche  became  indebted 
to  the  plaintiff  in  the  sum  of  81,225,  for  money  which  he  had  received  and 
misappropriated  while  acting  as  its  secretary,  and  that  the  plaintiff,  knowing 
these  facts,  released  him  from  payment  of  that  indebtedness,  and  again  re- 
elected him  its  secretary ;  that  the  plaintiff  failed  and  neglected  to  notify  them 
of  the  misappropriation  or  release,  and  that  they  had  no  notice  or  information 
thereof  until  about  the  month  of  March,  1888;  that,  if  they  had  had  such  no- 
tice, they  would  have  withdrawn  from  the  bond  before  the  misappropriation 
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of  the  $4,800  occurred ;  and  that  the  release,  and  the  neglect  on  the  part  of 
plaintiff  to  notify  them  thereof,  operated  to  release*  them  from  any  subse^ 
quently  accruing  liability  on  the  bond.  And  they  further,  by  way  of  cross- 
complaint,  alleged  that  the  words  '*and  for  and  during  any  succeeding  terms 
for  which  he  may  hereafter  be  elected,"  which  are  found  in  the  bond,  were 
inserted  therein  by  the  mistake  of  both  plaintiff  and  defendants;  that,  when 
the  bond  was  given,  it  was  the  intention  of  plaintiff,  and  all  the  parties 
thereto,  that  it  should  only  bind  the  sureties  thereon  during  the  term  of  office 
ending  in  March,  1876;  that,  when  the  bond  was  executed,  it  was  presented  to 
them  by  Esche,  and  they  were  requested  to  sign  it  as  his  sureties,  and  they 
thereupon  did  sign  it,  without  reading  and  without  any  knowledge  of  its  con- 
tents, except  that,  before  signing,  Esche  informed  them  that  the  plaintiff's  by- 
laws required  the  secretary  to  give  security,  and  that  the  bond  was  nothing 
more  than  an  agreement  on  their  part  to  be  sureties  for  him  for  and  during  the 
ensuing  year;  that  they  first  learned,  on  or  about  the 23d  day  of  March,  1888, 
that  the  words  extending  their  liability  were  in  the  bond,  and  they  were  in- 
formed and  believed  that  the  plaintiff,  on  or  about  the  same  date,  first  learned 
of  that  fact.  They,  therefore,  prayed  that  the  bond  be  reformed  by  striking 
out  the  words  "and  for  and  during  any  succeeding  terms  for  which  he  may 
be  hereafter  elected." 

1.  The  court  below  found,  as  to  the  alleged  "shortage"  of  81,225,  that 
Esche  did  not  misappropriate  that  sum  of  money,  or  any  part  thereof;  and 
that,  prior  to  the  misappropriation  of  the  $4,300,  he  was  not  indebted  to  the 
plaintiff  in  any  sum  of  money  whatever.  There  was  testimony  tending  to  sup- 
port the  finding,  and  it  is  unnecessary,  therefore,  to  consider  what  would  have 
been  the  effect  of  a  different  finding.  Under  the  well-settled  rule  in  such 
cases,  the  judgment  cannot  be  reversed  on  this  ground. 

2.  The  court  also  found  that  the  words  in  the  bond  which  appellants  asked 
to  have  stricken  out,  were  not  inserted  therein  by  the  mistake  of  both  plain- 
tiff and  defendants;  that  plaintiff  well  knew,  when  it  received  the  bond, 
that  those  words  were  in  it,  and  had  so  known  ever  since;  and  that,  when 
the  bond  was  given,  it  was  not  the  intention  of  plaintiff,  or  of  all  the  par- 
ties thereto,  that  it  should  bind  the  sureties  thereon  only  during  the  term  of 
Esche  as  secretary,  ending  in  March,  1876.  There  was  testimony  to  sup- 
port this  finding.  The  bond  was  drawn  by  the  attorney,  and,  when  signed, 
was  approved  by  the  president  of  the  association.  It  was  delivered  to  Esche 
to  proctire  sureties,  and  he  procured  the  appellants  to  sign  it.  Esche  testified 
that  he  s^iid  nothing  about  the  contents  of  the  bond  to  either  Meinecke  or  Neil- 
sen.  Meinecke  testified:  "Esche  showed  me  the  bond,  and  said  1  promised 
him  to  sign  it.  I  said  I  supposed  it  was  in  the  ordinary  form  of  bond,  and 
that  it  was  not  necessary  for  me  to  read  it.  He  said  »  Yes;'  so  I  signed  the 
bond."  Neilsen  testified:  "Esche  brought  the  bond  to  me;  did  not  have  any 
conversation  with  him  at  the  time  I  signed  it."  In  procuring  appellants  to 
sign  the  bond,  Esche  was  not  acting  as  the  agent  of  plaintiff,  but  for  himself. 
Appellants  would  have  known  the  contents  of  the  paper  if  they  had  read  it; 
as  they  should  have  done  before  signing,  and,  there  being  no  special  relation 
of  trust  or  confidence  between  the  paities,  they  cannot  claim  exemption  from 
liability,  because  the  bond  contained  a  clause  of  which,  in  consequence  of 
their  own  carelessness,  they  were  ignorant  at  the  time.  Hawkins  v.  Haw' 
kins,  50  Cal.  558. 

8.  It  is  contended  for  the  appellants  that  there  was  no  consideration  for 
their  undertaking  to  bere3}X)nsible  as  sureties  after  the  expiration  of  the  first 
year.  The  point  is  not  tenable.  The  action  is  based  upon  a  written  instru- 
ment, and  "a  written  instrument  is  presumptive  evidence  of  a  consideration." 
"The  burden  of  showing  a  want  of  consideration  sufficient  to  support  an  in- 
strument lies  with  the  party  seeking  to  invalidate  or  avoid  it."  Civil  Code, 
§§  1614, 1615.    No  want  of  consideration  was  shown  here.     Actions  upon 
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similar  bonds  have  been  upheld  in  other  courts.  Manufacturing  Co,  v.  Zato- 
rence,  1  Allen,  339;  Railroad  Co.  v.  Eluoell^  8  Allen,  372;  Oswald  v.  Mayor 
of  Berwick,  5  H.  L.  Cas.  856. 

The  other  points  do  not  require  special  notice. 

We  find  nothing  in  the  record  calling  for  a  reversal,  and  we  therefore  ad- 
vise tliat  the  judgment  and  order  be  alfirmed. 

We  concur:    Hatne,  0. ;  Foote,  0. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment and  order  are  affirmed. 


(76  Cal.  6S4) 

Onderdonk  t?.  City  and  Cotjnty  of  San  Francisco.     (No.  9,927.) 
(Supreme  Covnrt  of  California.    April  19, 1888.) 

1.  MUNICIPAIi  COBPORATIOMS — STREET  IMPROVEMENTS— ABUTTING  UNITED  STATES  PROP- 

ERTY— Liability  op  City. 

Act  Cal.  Marcti  13, 1868,  authorizes  the  board  of  supervisors  to  pay  for  street  im- 
provements in  front  of  united  States  property  in  San  Francisco,  "provided  the 
government  «  ♦  »  shall  by  its  officers  refuse  to  make  such  payment. "  Held, 
that  the  commanding  officer  of  United  States  forces  stationed  on  the  property, 
the  assistant  treasujrer,  and  the  secretary  of  war  are  proper  officers  to  make  such 
refusal. 

2.  Limitation  op  Actions— Failure  to  Find  on  Plea  op— Harmless  Ehbob. 

Where  defendant,  in  a  suit  on  a  writing  made  within  the  state,  pleaded  in  bar 
Code  Civil  Proc.  Cal.  §  389,  which  provides  that  actions  on  contracts  not  in  writing, 
or  on  writings  executed  out  of  the  state,  shall  be  barred  after  three  years,  his  de- 
fense is  not  made  out,  and  failure  to  find  upon  it  is  not  material  error. 

Commissioners'  decision.  Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  James  G.  McGuire,  Judge. 

Action  on  contract  to  grade  a  street,  by  A.  Onderdonk  against  city  and 
county  of  San  Francisco.    Judgment  for  plaintiff,  and  defendant  appeals. 

George  Flownoy,  Jr,,  for  appellant.    Whitteinore  <&  McKee,  for  respondent. 

Foote,  C.  The  appeal  herein  was  taken  from  a  judgment  in  favor  of  the 
plaintiff,  Onderdonk,  and  from  an  order  refusing  to  grant  a -new  trial  to  the 
defendant,  the  city  and  county  of  San  Francisco.  The  judgment  was  entered 
on  the  24th  day  of  January,  1885.  The  appeal  was  taken  on  the  3d  day  of 
[November,  1884,  which,  being  premature,  must  be  dismissed,  upon  the  au- 
thority of  McLaughlin  v.  Doherty,  54  Cal.  619. 

The  action  was  brouglit  upon  a  contract  to  grade  Bay  street,  in  the  city  and 
county  of  San  Francisco,  from  the  easterly  line  of  Van  Ness  avenue  to  Gough 
street'.  In  the  statement  on  motion  for  a  new  trial,  the  appellant,  viz.,  the 
city  and  county  of  San  Francisco,  above  mentioned,  assigned  for  error  several 
particulars  in  which  it  claimed  the  evidence  to  have  been  insuflacient  to  sup- 
port the  decision  made  and  given,  and  wherein  the  court  making  it  did  so 
"against  law." 

The  first  point,  viz.,  that  the  evidence  did  not  show  the  work  to  have  been 
completed  within  the  time  provided  in  the  contract,  is  abandoned,  and  need 
not  be  noticed. 

It  is  next  contended  that,  under  the  provisions  of  the  contract  itself,  the 
defendant  was  not  liable.  The  clause  of  the  contract  under  discussion  is  as 
follows:  "And  it  is  agreed  and  expressly  understood  by  the  parties  to  this 
agreement  that  in  no  case  (except  where  it  is  otherwise  provided  in  the  acts 
aforementioned  and  referred  to)  will  the  said  city  and  county  of  San  Francisco 
be  liable,"  etc.  The  contract  was  made  under  and  by  virtue  of  an  "Act 
repealing  article  4  of  an  act  entitled  «An  act  to  repeal  the  several  charters  of 
the  city  and  county  of  San  Francisco.'  etc.,  approved  the  19th  day  of  April, 
1856,"  etc.    The  clause  of  the  contract  supra  includes  no  exemption  on  the 


Digitized  by 


Google 


Cal.]  ONDERDONK   V,  CITY  AND   CX)U»TY  OF  SAN   FRANCISCO.  679 

part  of  the  city,  aforesaid,  to  pay  for  improvements  made  of  the  kind  sued  for 
here,  under  any  law  wliich  lias  become  such  since  1856.  T/ie  act  authorizing 
the  grading  of  Bay  street,  for  which  this  action  is  instituted,  was  approved 
on  the  1st  day  of  April,  1878,  and  has  been  held  to  be  a  modification  of  and 
supplemental  to  the  general  street  laws  then  in  force.  Jennings  v.  Le  Roy, 
63  Cal.  397.  According  to  the  terms  of  that  act,  the  board  of  supervisors  of 
the  defendant  here  were  empowered  to  have  the  grading  done  for  which  the 
contract  sued  on  was  executed.  By  the  act  to  be  found  at  page  148,  Acts 
1868,  the  board  of  supervisors  of  the  city  and  county  of  San  Francisco  were 
authorized  to  pay  for  work  of  the  kind  done  in  pursuance  of  the  contract  sued 
on  herein,  provided  the  assessments  therefor  were  made  in  accordance  with 
law;  and  there  is  no  specification  in  the  statement  that  the  assessment  for 
the  street  Improvement,  here  alleged  to  have  been  made,  was  not  in  pursu- 
ance of  the  law  in  such  cases  made  and  provided.  So  it  would  appear  that 
the  board  of  supervisors  were  authorized  to  have  the  grading  done  and  to  pay 
for  the  work,  and  that  the  defendant  was  liable  on  the  contract  as  made,  pro- 
vided there  be  not  some  other  bar  to  the  action  than  the  one  just  discussed. 
It  seems  that  the  proviso  was  fully  met,  viz.,  that  the  refusal  of  the  govern- 
ment of  the  United  States,  by  its  officers,  to  pay  for  such  street  improvements 
as  this,  mentioned  in  the  act  of  1868,  supra,  was  necessary  before  the  city 
should  pay  for  them;  that  such  refusal  to  pay,  upon  due  application,  was 
made  by  the  general  in  command  of  the  forces  of  the  United  States  in  charge 
of  the  government  reservation,  in  front  of  which  the  improvement  was  made; 
also  by  the  assistant  treasurer  of  the  United  States,  who  pays  all  moneys  at 
San  Francisco  which  are  due  from  that  government,  on  proper  requisitions, 
and  by  the  secretary  of  war,  who  is  tlie  head  of  the  war  department  of  the 
government,  upon  whose  requisitions  all  moneys  for  ariuy  purposes  are  paid. 
Rev.  St.  U.  S.  1878,  §§  214,  3678.  And  the  reason  of  such  refusal,  as  stated 
by  the  commanding  general  and  the  secretary  of  s^ar,  was  that  congress  had 
appropriated  no  money  to  pay  for  such  improvement.  It  is  not  perceived 
from  what  other  officers  of  the  government  an  authorized  refusal  could  more 
properly  come,  or  upon  whom  a  more  proper  demand  for  payment  could  have 
been  made.  Further,  if  there  was  no  appropriation  to  pay  for  the  improve- 
ment, no  demand  could  cause  its  payment.  It  must  of  necessity  have  been 
refused  payment;  and  as  soon  as  the  fact  appeared,  as  it  does  in  the  record, 
that  no  money  could  be  paid,  because  none  had  been  appropriated  by  congress, 
there  was  an  end  of  any  further  need  for  a  demand  tiiat  it  be  paid.  The  re- 
fusal to  pay  it  must  have  been  made  by  any  officer  of  the  government  what- 
soever, unless  he  paid  it  out  of  his  own  pocket;  and  that  was  not  contemplated 
by  the  law.  The  law  seems  to  have  been  framed  with  a  view  that  a  demand 
be  made  on  the  proper  officer  of  the  government;  so  that,  if  any  appropriation 
had  been  made  therefor,  the  city  could  get  the  benefit  of  it,  and,  if  there  was 
no  appropriation,  the  city  would  pay,  and  afterwards  the  government  could 
refund  the  money,  which  seems  to  have  been  done  once  before,  when  paving 
and  curbing  was  done  by  the  city  in  front  of  government  property.  St.  at 
Large,  1874-75,  p.  469.  The  property  in  front  of  which  the  improvement  herein 
was  made,  appears  to  have  been  declared  a  military  reservation  under  orders 
of  President  Fillmore,  of  date  November  6,  1850,  December  31,  1851,  and 
has  been  held  to  be  a  valid  reservation  for  military  purposes.  Grisar  v.  Mc- 
Doioell,  6  Wall.  381.  It  was  in  the  immediate  charge  of  the  then  commander 
of  the  department  of  California,  Gen.  McDowell,  and  the  secretary  of  war, 
who  has  control  of  all  military  posts,  as  is  shown  by  reference  to  various  acts 
of  congress,  and  the  recognized  rule  laid  down  by  other  departments  of  the 
government.  1  Lester,  Land  Law,  692;  18  St.  at  Large,  85;  1  Copp,  Pub. 
Land  Laws,  117-155;  21  St.  at  Large,  69-198. 

It  is  urged  that  there  should  have  been  a  new  trial  granted  for  a  failure  to 
find  upon  the  defense  of  the  statute  of  limitations,  under  subc.  1,  §  339,  Code 
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Civil  Proc.  We  find  nothing  in  this  subdivision  referred  to  germane  to  the 
action.  It  relates  ^o  a  contract,  obligation,  or  liability  not  founded  on  an  in- 
strument in  writing,  or  upon  an  instrument  in  writing  executed  out  of  this 
state.  But  in  this  case  the  action  is  b^&sed  either  on  a  contract  founded  on  an 
instrument  in  writing*  or  on  an  obligation  or  liability  arising  out  of  an  assess- 
ment made  in  writing,  both  executed  in  this  state;  and,  whatever  it  may  be, 
it  is  clear  that  the  defense  is  not  made  out.  A  failure  to  find  on  such  defense 
would,  then,  be  an  immaterial  error,  for  which  the  order  denying  a  new  trial 
should  not  be  reversed. 

We  perceive  no  error  in  the  findings  that  the  action  was  not  barred  by  the 
provisions  of  sections  338.  342,  Code  Civil  Proc,  nor  does  the  appellant  in  its 
points  and  authorities  contend  to  the  contrary,  although  doing  so  in  the  as- 
signment of  errors. 

Tlie  point  made  as  to  the  sufficiency  of  the  pleadings  was  evidently  made 
under  the  supposition  that  the  appeal  from  the  judgment  would  be  entertained 
here;  but,  as  that  cannot  be,  the  objections  to  the  pleadings  will  not  be  con- 
sidered on  the  appeal  from  the  order  refusing  a  new  trial.  Shepard  v.  Mc- 
Neil, 38  Cal.  72;  Mason  v.  Austin,  46  Cal.  385;  Jacks  v.  Buell,  47  Cal.  163. 
For  these  reasons,  the  order  refusing  a  new  trial  should  be  affirmed. 

I  concur:    Belcher,  C.  C. 

I  concur  in  the  conclusion:    IIatne,  C. 

Per  Ctri^iAM.  For  the  reasons  given  in  the  foregoing  opinion,  the  order 
refusing  a  new  trial  is  affirmed,  and  the  appeal  from  the  judgment  is  dismissed. 


(75  Cal.  652) 

FooRMAK  V.  Wallace.    (No.  9,891.) 
(Supreme  Court  of  Calif ornia,    April  20, 1888.) 

1.  Vendor  and  Vendee— Pdrchaseb  a.t  Execution  Sale— Priority  of  Unrboorded 

Deed— Civil  Code  Cal.  §§  1107, 1214. 

A  bona  fide  purchaser  at  an  execution  sale  acquires  a  good  title  as  against  a  prior 
deed  where  such  deed  is  recorded  after  the  shenff^s  certificate,  but  before  the  sher- 
liTs  deed,  under  Civil  Code  CaL  §$  1107, 1214,  giving  priority  to  instruments  first  re- 
corded. 

2.  Same- Bona  Fide  Purchaser- Execution  Sale. 

A  judgment  creditor  who  purchases  land  at  a  sale  under  his  own  judffment,  and 
merely  credits  the  net  proceeds  upon  such  judgment,  is  a  purchaser  in  good  faith,  and 
for  a  valuable  consideration,  within  the  meaning  of  Civil  Code  Cal.  $  1214,  giving 
deeds  executed  in  good  faith,  and  for  a  valuable  consideration,  which  are  first  re- 
corded, priority. 

8.  Same— Title  under  Recorded  Instrument— What  Is— Civil  Code  Cal.  S  1107. 
A  sherifl^s  certificate  of  sale,  which,  by  the  terms  of  Code  Civil  Proc.  Cal.  §  TOO, 
transfers  to  the  purchaser  all  the  right,  title,  and  interest  of  the  judgment  debtor, 
subject  to  redemption,  is  an  instrument  whereby  a  title  is  acquired,  within  the 
meaning  of  Civil  Code  Cal.  §  1107,  providing  that  a  purchaser  who  "^acquires  a  title 
by  an  instrument  that  is  drst  duly  recordea**  may  contest  a  prior  unrecorded  deed. 

4  Bame— Cbrtipicatb  of  Sale— Recokdation— Notice. 

Under  Pol.  Code  Cal.  $  4287,  requiring  the  recorder  to  record  all  certificates  of 
sale  of  real  estate,  and  not  providing  for  anv  acknowledgment  of  the  same,  such  a 
certificate,  filed  and  recorded,  imparts  notice  to  the  world  although  unacknowl- 
edged. 

Department  1.  Appeal  from  superior  court,  city  and  county  of  San  Fran- 
cisco; John  Hunt,  Judge. 

This  action  was  brought  by  plaintiff,  Simon  Foorman,  to  redeem  from 
a  mortgage,  and  obtain  possession  of  certain  land,  held  by  the  defendant, 
James  XL  Wallace.  William  Treen,  the  owner  of  the  land  in  question,  con- 
veyed the  same  on  the  30th  day  of  May,  1878,  to  one  Siefert,  but  the  deed  was 
not  put  on  record  until  the  17th  day  of  March,  18S0.    Siefert,  on  the  3d  day 
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of  October,  1881,  conveyed  to  plafntiflP.  The  d^endant,  James  H.  Wallace, 
having  recovered  judgment  against  Treen,  purchased  the  land  on  the  30th 
day  of  September,  1879,  at  an  execution  sale,  under  his  own  judgment,  and 
the  sheriff's  certificate  of  such  sale  was  recorded  on  the  dd  day  of  October, 
1879.  No  redemption  was  made,  and  upon  the  8d  day  of  April,  1880,  he 
received  the  sheriff's  deed,  not  having  prior  to  that  time  any  knowledge  or 
Information  of  any  conveyance  by  Treen.  Judgment  was  rendered  for  the 
defendant,  sustaining  his  title  under  the  sheriff's  certificate  and  deed,  and  the 
plaintiff  appeals. 

R,  Thompson  and  Frank  Otis,  for  appellant.  Jarboe,  Harrison  cfe  Good- 
fellow,  for  respondent. 

Seabls,  C.  J.  The  question  involved  in  this  appeal  may  be  stated  thus: 
A.  brings  an  action  against  B.,  sues  out  and  levies  an  attachment  upon  the 
land  of  the  latter,  obtains  a  judgment  upon  which  an  execution  issues,  and 
the  land  in  question  is  sold.  A.,  the  judgment  creditor,  becomes  the  pur- 
chaser, receives  a  sheriff's  certificate  of  sale,  which  is  filed  and  recorded,  and 
in  due  time  receives  a  sheriff's  deed  of  the  premises.  B.,  the  judgment 
debtor,  had  conveyed  the  land,  before  suit  brought,  by  a  deed  which  was  not 
recorded,  and  of  which  A.  had  no  notice  until  after  his  receipt  and  record  of 
the  certificate  of  sale,  but  which  was  duly  recorded  before  the  sheriff's  deed 
issued.  If,  upon  these  facts,  the  title  of  A.  under  his  sheriff's  deed  is  para- 
mount to  that  of  B.  under  his  deed  recorded  after  the  sale  and  recordation- of 
the  certificate,  and  before  the  sheriff's  deed  was  recorded,  then  the  judgment 
and  order  appealed  from  should  be  affirmed;  otherwise  a  reversal  should  be 
had.  In  other  words,  is  the  interest  acquired  by  a  purchaser  of  real  estate  at 
a  sheriff's  sale,  whose  certificate  of  sale  is  properly  recorded,  destroyed  by  the 
production  of  a  deed  from  the  judgment  debtor,  executed  anterior  to  the  sale, 
but  not  recorded  until  after  the  record  of  the  certificate  of  sale,  and  just  prior 
to  the  expiration  of  the  time  for  redemption?  AppeUant  answers  this  ques- 
tion in  the  affirmative,  and  further  contends  that  respondent,  having  pur- 
chased the  land  at  a  sale  under  his  own  judgment,  and  having  merely  credited 
the  net  proceeds  of  the  sale  upon  such  judgment,  is  not  a  bona  fide  purchaser 
for  a  valuable  consideration. 

It  has  often  been  held  in  this  state  that  a  conveyance  in  consideration  of  the 
cancellation  of  a  pre-existing  indebtedness  is  a  conveyance  for  a  valuable  con- 
sideration within  the  meaning  of  section  1214,  Civil  Code,  ffassen  v.  Hen- 
driek,  16  Pac.  Rep.  242;  Frey  v.  Clifford,  44  Cal.  335;  Sohluter  v.  Harvey,  65 
Cal.  158,  3  Pac.  Uep.  659.  A  like  doctrine  prevailed  under  the  recording  act 
in  force  prior  to  the  Code.  Hunter  v.  Watson,  12  Cal.  377,  where  it  was  said: 
"A  judgment  creditor,  purchasing  at  his  own  sale,  without  notice,  is  a  bona 
fide  purchaser  within  the  act."  It  follows  from  these  decisions  and  the  find- 
ings, that  respondent'  stands  in  the  position  of  an  innocent  purchaser  for  a 
valuable  consideration,  without  notice  at  the  date  of  his  purchase,  in  the  same 
manner  and  to  the  same  extent  as  an  innocent  third  party  would  do  who  had 
purchased  and  paid  his  money. 

The  question  recurs,  was  the  sheriff's  certificate  of  sale,  issued  to  the  re- 
spondent and  recorded,  good  as  against  an  unrecorded  deed?  Section  1107, 
Civil  Code,  provides  aa  follows:  "Every  grant  of  an  estate  in  real  property  is 
conclusive  against  the  grantor,  also  against  every  one  subsequently  claiming 
under  him  except  a  purchaser  or  incumbrancer  who  in  good  faith,  and  for  a 
valuable  consideration,  acquires  a  title  or  lien  by  an  instrument  that  is  first 
duly  recorded."  Appellant  contends  that  a  sheriff's  certificate  is  not  an  in- 
strument whereby  a  title  or  lien  is  acquired  within  the  purview  of  section 
1107,  Civil  Code.  An  instrument  is  a  writing  which  contains  some  agree- 
ment, and  is  said  to  be  so  called  because  it  has  been  prepared  as  a  memorial 
of  what  has  taken  place  or  been  agreed  upon.    It  includes  conveyances* 
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leases,  mortgages,  bills,  bonds,  promissory  notes,  wills,  etc.  Bouv.  Law  Diet. 
In  Hoag  v.  Howard,  55  Gal.  564,  it  was  held  that  a  writ  of  attachment  was 
not  an  instrument  within  the  sense  of  that  term  as  used  in  section  1107, 
Civil  Code,  and  therefore  a  deed  executed  prior  to  a  levy  of  the  attachment 
upon  the  property  conveyed,  though  not  recorded  until  after  the  levy,  would 
prevail  over  the  attachment.  A  writ  of  attachment,  an  execution,  or  other 
writ  is  not  the  record  or  memorial  of  any  agreement,  but  simply  the  mandate 
of  the  law  commanding  something  to  be  done,  or  not  to  be  done,  and  is  quite 
independent  of  the  will  of  tho  party  against  whom  it  runs,  and  is  in  no  sense 
an  embodiment  of  his  agreement,  will,  or  wishes;  and  we  fully  concur  in  the 
view  taken  by  the  court  in  that  case  of  the  writ  of  attachment.  The  court  in 
the  same  case  defined  the  term  "instrument,"  as  used  in  the  Civil  Code,  to 
mean  "some  written  paper  or  instrument  signed  and  delivered  by  one  person 
to  another,  transferring  the  title  to,  or  creating  a  lien  on,  property,  or  giving 
a  right  to  a  debt  or  duty."  The  sheriff,  under  a  proper  writ,  is  clothed  by 
law  with  tlie  power  to  sell  and  convey  the  property  of  a  judgment  debtor. 
This  can  only  be  done  in  the  cases,  and  in  the  manner,  and  subject  to  the  lim- 
itations, provided  by  law,  but,  when  this  is  accomplished,  the  process  is  as 
effective  in  passing  the  title  as  a  conveyance  by  the  debtor  himself.  When 
real  estate  is  thus  sold  by  a  sheriff,  "the  purchaser  is  substituted  to  and  ac- 
quires all  the  rigljt,  title,  interest,  and  claim  of  the  judgment  debtor  thereto; 
and,  when  the  estate  is  less  than  a  leasehold  of  two  years'  unexpired  term,  the 
sale  is  absolute.  In  all  other  cases  the  property  is  subject  to  redemption," 
etc.  Code  Civil  Proc.  §  700.  The  sheriff  is  required  to  give  the  purchaser 
a  certificate  of  sale,  containing  a  specification  of  the  facts  enumerated  in  the 
statute,  and  a  duplicate  of  this  certificate  must  be  filed  in  the  oflice  of  the 
county  recorder.  The  certificate  is  a  memorial  signed  by  the  sheriff,  in  which 
what  has  taken  place  at  the  sale  is  set  forth.  It  is  the  evidence  of  a  sale, 
whereby,  subject  to  the  right  of  redemption,  and  of  possession  in  the  judg- 
ment debtor  for  the  time  allowed  therefor,  the  entire  equitable  title  is  condi- 
tionally vested  in  the  purchaser,  subject  to  be  defeated  by  a  redemption;  but, 
if  not  so  redeemed,  the  certificate  is  evidence  of  his  right  to  a  deed  which 
shall  ^est  in  him  the  dry,  legal  title  which  remained  in  the  judgment  debtor. 
The  transfer  is  not  perfect  until  the  execution  and  delivery  of  the  sheriff's 
deed,  but,  by  the  doctrine  of  relation,  the  deed,  when  thus  executed,  is  to  be 
deemed  and  taken  as  though  executed  at  the  date  when  the  lien  of  which  it  is 
the  sequence  originated.  The  sheriff's  certificate  to  the  purchaser  is  the  evi- 
dence of  the  equitable  interest  which  the  purchaser  has  in  the  land,  and  is  an 
instrument  whereby  an  interest  or  title  is  created,  within  the  meaning  of  sec- 
tion 1107,  supra.    Page  v.  Rogers,  81  Cal.  301. 

By  section  4237,  Pol.  Code,  the  recorder  is  required  to  keep  in  his  oflice  a 
book  to  be  called  "Certificates  of  Sale,"  and  to  record  therein  all  certificates 
of  sale  of  real  estate  sold  under  execution,  etc.  When  the  case  otPagey, 
Rogers,  cited  above,  originated,  the  law  in  force  provided  for  filing  certificates 
of  sale,  but  did  not  contain  a  provision  for  recording  them.  The  court  in  that 
case  held  that  the  purpose  of  filing  a  duplicate  of  the  certificate  of  purchase 
made  at  execution  sale  was  to  give  notice  to  third  persons  of  its  existence  and 
contents,  and  although  the  statute  did  not  define  the  object,  or  prescribe  the 
effect,  of  such  filing,  yet  the  effect  was  to  impart  constructive  notice  of  the 
estate  acquired  under  the  certificate  to  subsequent  purchasers  and  attaching 
creditors,  and  that  such  notice  continued  after  the  time  for  redemption  had 
expired,  and  until  the  sheriff's  deed  was  executed  and  recorded.  It  is  ob- 
jected that  there  is  no  provision  for  the  acknowledgment  of  this  class  of  in- 
struments, and,  as  this  was  not  in  fact  acknowledged,  its  record  cannot  im- 
part notice.  The  answer  to  this  proposition  is  that,  the  legislature  having 
seen  fit  to  provide  for  filing  and  recording  duplicate  certificates  of  sale  of  real 
property  by  the  sheriff  without  acknowledgment,  none  is  needed.     They  are 
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records  of  the  official  acts  of  a  public  officer,  and,  like  Judgments,  need  only  to 
be  authenticated  in  the  manner  provided  by  law.  Doubtless  it  would  be 
within  the  power  of  thelaw-makers  to  provide  that  all  instruments  should  be 
recorded  so  as  to  impart  notice  without  the  formality  of  proof  or  acknowledg- 
ment, had  it  been  deemed  proper  to  do  so.  As  it*  is,  the  law  requirps  the 
sheriff  to  file,  and  the  recorder  to  record,  duplicate  certificates  of  sale  of  real 
property,  without  providing  for  their  acknowledgment,  and  this  court  having 
long  since  judicially  declared  the  effect  of  such  filing,  and  the  rule  as  thus  es- 
tablished having  become  the  basis  upon  which  property  rights  are  established, 
were  we  inclined  to  change  the  conclusion  reached,  we  should  hesitate  to  do 
BO  for  manifest  reasons. 
We  conclude,  therefore: 

1.  That  the  certificate  of  sale  given  by  the  sheriff  to  respondent  was  an  in- 
strument whereby  he  acquired  a  title  within  the  meaning  of  section  1107, 
Civil  Code. 

2.  That  the  filing  and  recording  of  the  duplicate  certificate  imparted  con- 
structive notice  to  all  the  world. 

3.  That  such  certificate,  having  been  recorded  before  the  deed  under  which 
appellant  claims,  and  without  actual  notice  of  the  existence  thereof  by  re- 
spondent, it  is  prior  in  time  and  paramount  to  appellant's  title  under  such 
deed,  and  that,  as  against  respondent,  the  title  of  appellant  under  his  unre- 
corded deed  is  to  be  treated  as  if  it  had  never  existed. 

The  judgment  and  order  appealed  from  are  affirmed. 

We  concur:    McKinstry,  J. ;  Paterson,  J. 

(75  Cal.  548) 

Daniel  et  al.  v.  Smith  et  ah    (No.  11,051.) 
{Supreme  Ccmrt  of  California,    April  20, 1888.) 

Gift — Causa  Mortis — ^What  Constitutes. 

Where  one  a  few  days  before  his  death  delivers  to  another  his  bank-book,  request- 
ing him  to  keep  it  for  his  daughter,  and  upon  his  death  deliver  it  to  her,  but  does 
not  part  with  the  present  dominion  or  control  of  the  book,  or  the  money  represented 
thereby,  held^  there  is  not  a  donatio  causa  mortU,^ 

Commissioners'  decision.  Department  1.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  T.  K.  Wilson,  Judge. 

This  was  an  action  by  Emma  Daniel  and  John  Daniel,  her  husband,  to  re- 
cover of  the  Hibernia  Savings  &  Loan  Association,  one  of  the  defendants, 
money  on  deposit  with  it.  The  plaintiff  Emma  Daniel  claimed  that  the  money 
was  given  her  as  a  donatio  causa  moitis  by  Abraham  Fielding,  the  depositor, 
her  fattier,  shortly  before  his  death.  Holland  Smith,  as  administrator  of  the 
estate  of  Abraham  Fielding,  set  up  a  claim  'to  the  money,  and  was  made  de- 
fendant to  test  his  claim.  It  appeared  from  the  evidence  that  Abraham  Field- 
ing died  on  the  12th  day  of  May,  1880.  That  one  David  Cornfoot,  upon  the 
7th  day  of  May,  1880,  called  upon  Fielding,  who  was  ill,  and  who  then  de- 

1  To  constitute  a  valid  gift  causa  mortis^  it  must  be  made  during  some  illness  or  peril 
of  the  donor,  and  in  contemplation  or  expectation  of  death  from  that  illness  or  peril 
and  death  must  also  ensue  therefrom.  Parcher  v.  Bank.  (Me.)  7  Atl.  Rep.  266.  Actual 
delivery  by  the  donor  in  his  life-time  is  necessary,  or,  if  the  nature  of  the  property  is 
such  that  it  is  not  susceptible  of  corx>oreal  delivery,  the  means  of  obtaining  possession 
of  it  must  be  delivered.  Emery  v.  Clough,  (N.  H.)  4  Atl.  Rep.  796,  and  note.  There 
must  be  as  complete  a  delivery  as  the  nature  of  the  property  will  admit  of.  Qano  v. 
Fisk,  (Ohio,)  3  N.  E.  Rep.  532,  and  note.  See  Vandor  v.  Roach,  (Cal.)  15  Pac.  Rep.  354; 
Henschel  v.  Maurer,  (Wis.)  34  N.  W.  Rep.  926;  Woodbum  v.  Woodburn,  (HI.)  14  N.  E. 
Rep.  58.  To  sustain  a  gift  the  intention  of  the  donor  must  be  established  by  clear  and 
precise  evidence,  Appeal  of  Madeira,  (Pa.)  4  Atl.  Rep.  908;  and  a  gift  causa  mentis 
must  be  completelv  executed,  precisely  as  required  in  the  case  of  gifts  inter  ir&i;o9,  sub- 
ject to  be  divested  by  the  happening  of  any  of  the  conditions  subsequent,  Bosket  v. 
HaB3el,  2  Sup.  Ct.  Rep.  415;  Shackelford  v.  Brown,  (Mo.)  1  S.  W.  Rep.  390. 


Digitized  by 


Google 


684  PACIFIC  REPORTER.  [Cal, 

livered  into  the  hands  of  Cornfoot  hjs  bank-book  of  deposit  in  the  Hlbernia 
Savings  &  Loan  Association,  telling  him  to  keep  it  during  his  sickness,  and 
to  take  charge  of  his  effects,  and  collect  money  on  a  mortgage  he  owned;  and 
that,  if  it  was  necessary  to  use  any  of  the  money  on  deposit,  he  would  give 
an  order  to  draw  the  mcfney;  and  that  Cornfoot  should  give  the  book  to  his 
daughter,  Emma  Daniel,  when  he  died.  That  Cornfoot  took  the  book,  and 
kept  it  until  Fielding's  death,  when  he  gave  it  to  her  as  requested.  The 
plaintiffs  appeal  from  judgment  against  them. 

Sawyer  &  Burnett  and  F.  J.  French,  for  appellants.  Nathaniel  Holland 
and  Joseph  Leggett,  for  respondents. 

Belcher,  C.  C.  This  is  the  second  appeal  in  this  case,  and  it  was  taken 
from  a  judgment  in  favor  of  the  defendants,  and  from  an  order  denying  a  new 
trial.  The  first  appeal  was  from  a  judgment  in  favor  of  the  plaintiffs,  and 
the  decision  thereon  may  be  found  reported  in  64  Cal.  346.  On  turning  to 
the  report  referred  to,  it  will  be  seen  that  the  court,  by  Thornton,  J.,  after 
carefully  reviewing  the  testimony,  summed  up  the  law  applicable  to  this 
class  of  cases  as  follows :  "  To  constitute  a  donatio  cauaa  mortis  the  gift  must 
be  made  In  contemplation  of  the  near  approach  of  death  by  the  donor,  to  t^ke 
effect  absolutely  only  upon  the  death  of  the  donor.  There  must  be  a  delivery 
of  the  property,  either  to  the  donee,  or  to  some  person  for  his  use  or  benefit, 
and  the  donor  must  part  with  all  dominion  over  the  property,  and  the  title 
must  vest  in  the  donee,  subject  to  the  right  of  the  donor  at  any  time  during 
his  life  to  revoke  the  gift."  And  further  along  in  the  opinion  it  is  said:  "In 
•  view  of  the  strict  requirements  of  the  law  as  to  delivery  shown  by  the  fore- 
going, we  cannot  hold  that  a  delivery  was  established  in  this  case.  JSTor  does 
it  appear  that  the  dominion  or  control  over  the  bank-book,  or  the  money  in  the 
loan  society,  ever  passed  from  Fielding,  or  that  any  interest  ever  vested  in 
the  alleged  donee.  There  was  no  language  of  gift  used.  On  the  contrary, 
the  testimony  indicates,  in  our  judgment,  the  creation  by  Fielding  of  a  bail- 
ment in  trustor  agency,  which  was  to  terminate  with  the  death  of  Fielding." 

This  decision  must  be  treated  as  the  law  of  the  case,  unless  the  facts  shown 
on  the  second  trial  were  materially  different  from  those  shown  on  the  first 
trial.  It  is  urged  for  the  appellants  that  there  was,  on  the  last  trial,  proof 
of  the  ''manual  tradition"  of  the  bank-book,  and  that  this  difference  in  the 
testimony  entitled  the  plaintiffs  to  have  judgment  entered  in  their  favor.  It 
is  true  that  Cornfoot  testified  very  clearly  that  the  bank-book  was  actually 
placed  in  his  hands  by  Fielding,  and  that  he  took  it  away,  and  kept  it  till  after 
Fieldi ng  died ,  and  then  delivered  it  to  Mrs.  Daniel.  B ut  in  other  respects  there 
was  no  material  change.  It  did  not  appear  from  the  testimony  given  at  the 
first  trial  that  Fielding  parted  with  the  dominion  or  control  of  the  bank-book, 
or  the  money  represented  thereby,  and  the  testimony  in  the  present  transcript 
is,  upon  that  question,  substantially  what  it  was  before.  There  was  then 
nothing  showing  that  any  interest  ever  vested  in  the  alleged  donee,  and  no 
different  showing  upon  that  subject  is  made  now.  There  was  no  language 
or  gift  used  before,  and  none  is  shown  now.  All  the  authorities  seem  to  hold 
that,  before  a  gift  catisa  mortis  can  take  effect,  the  donor  must  part,  not  only 
with  the  possession,  but  also  with  all  present  control  and  dominion  over  the 
subject  of  the  gift.  It  was  so  de<!lared  in  the  cases  cited  by  Judge  Thornton 
upon  this  point;  and  in  Basket  v.  Hassell,  107  U.  S.  602,  2  Sup.Ct.  Rep.  415. 
in  which  a  very  learned  and  exhaustive  opinion  was  delivered  by  Mr.  Justice 
Matthews,  the  following  language  is  used:  "The  instrument  or  document 
must  be  *  *  *  delivered  to  the  donee,  so  as  to  vest  him  with  an  equitable 
title  to  the  fund  it  represents,  and  to  divest  the  donor  of  all  present  control 
and  dominion  over  it;  *  *  *  and  a  delivery  which  does  not  confer  upoa 
the  donee  the  present  right  to  reduce  the  fund  into  possession  by  enforcing  the 
obligation  according  to  its  terms  will  not  suffice.''    In  that  case  the  donor 
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had  delivered  a  certificate  of  deposit  into  the  hands  of  the  donee,  hut  the  court 
said:  **Tbis  indorsement  which  accompanied  the  delivery  qualified  it,  and 
limited  and  restrained  the  authority  of  the  donee  in  the  collection  of  the  money 
so  as  to  forbid  its  payment  until  the  donor's  death.  The  property  in  the  fund 
did  not  presently  pass,  but  remained  in  the  donor,  and  the  donee  was  excluded 
from  its  possession  and  control  during  the  life  of  the  donor.  That  qualifica- 
tion of  the  right  which  would  have  belonged  to  bim  if  he  had  become  the 
present  owner  of  the  fund,  establishes  that  there  was  no  delivery  of  possession 
according  to  the  terms  of  the  instrument,  and  that,  as  the  gift  was  to  tal<e  ef- 
fect only  upon  the  death  of  the  donor,  it  was  not  a  present  executed  gift  mortis 
causa,  but  a  testamentary  disposition."  So  in  Walter  v.  Ford,  74  Mo.  195, 
checks  were  drawn  by  Walter,  and  by  him  delivered  to  Ford,  with  directions 
to  deliver  them  to  the  parties  in  whose  favor  they  were  drawn  if  he  (Walter) 
should  die,  but,  if  he  recovered,  to  return  them  to  him.  The  court  said: 
"Ford  was  the  agent  of  Walter,  and  bound  to  obey  his  instructions,  and,  so 
doing,  could  not  have  delivered  the  checks  to  any  one  while  Walter  lived.  If 
they  had  been  given  to  Ford  to  be  held  for  the  payees,  at  all  events  the  au- 
thorities cited  to  show  that  a  delivery  to  an  agent  or  trustee  of  the  benefi- 
ciaries is  a  sufficient  delivery  would  be  in  point;  but  that  Is  not  this  case.  The 
checks  were  given  to  Ford,  not  to  be  delivered  in  the  life-time  of  Walter,  but 
after  his  death.  It  was  in  the  nature  of  a  testamentary  disposition,  and  pos- 
sessed none  of  the  elements  of  a  donatio  catisa  mortis. "  Counsel  for  appellants 
say  there  can  be  no  doubt  that  it  was  the  intention  of  Mrs.  Daniel's  father 
that  she  should  have  this  money  on  his  death,  "and  the  only  question  is,  shall 
this  intention  be  defeated  by  the  technical  rules  of  law?"  And  they  "submit 
that  the  testimony  is  clear  in  making  a  case  that  appeals  to  justice,  and  that 
the  judgment  will  be  reversed  if  the  court  is  not  bound  by  the  cases." 

We  consider  the  court  bound  by  the  rules  of  law  established  by  the  cases, 
and  therefore  advise  that  the  judgment  and  order  be  affirmed* 

We  concur:    Foote,  C;  Hayne,  C. 

Per  Curiam.    For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

(76  Cal.  663) 


Waters  v.  Dumas  et  ux.    (Ko.  9,774.) 
(Supreme  Coun  of.  Calif omia.    April  20, 1888.) 

1.  Pabties — Misjoinder  op  Wms— Demubrbs. 

Where  a  complaint  charges  defendants  with  a  joint  trespass,  but  does  not  make 
it  appear  that  defendants  are  husband  and  wife,  a  demuirer  for  misjoinder  of  the 
wife  as  a  party  will  be  overruled. 

2.  Judgment— Rendition  and  Entry— -Limitatiok. 

Under  Code  Civil  Proc.  Cal.  S664,  requiring  judgment  to  be  entered  upon  a  verdict 
within 24  hours  after  its  rendition,  and  section  561,  subd.  6,  providing  as  a  penalty  that 
the  action  shall  be  dismissed  when  judgment  is  not  entered  within  six  months  after 
verdict,  the  court  does  not  lose  jurisdiction  of  the  cause  if  judgment  is  entered 
within  six  months  after  the  verdict  is  rendered. 
8.  Damages— Exemplary  Damages— When  Allowed— Civil  Code  Cal.  §  8294. 

Under  Civil  Code  Cal.  §  3294,  providing  that  in  any  action  of  tort  where  defend- 
ant has  been  guiltv  of  oppression  or  malice  the  jury  may  give  exemplary  damages, 
a  charge  that  plaintiff  could  recover  only  actual  damages  was  propeny  refused, 
where  there  was  evidence  of  a  wanton,  aggravated,  and  malicious  trespass  by  de- 
fendants. 

Department  2.  Appeal  from  superior  court,  city  and  county  of  San  Fran- 
cisco; John  F.  Finn,  Judge.  •  ' 

Action  by  Eliza  Waters  against  Lucien  Dumas  and  Emilie  Dumas,  his  wife, 
for  damages  for  trespass  on  real  estate.  Judgment  for-plaintiff.  Defendants 
appeal. 

Robert  Ash,  for  appellants.  P,  T.  Trusseau,  {N.  B.  MuMlle,  of  counsel,) 
for  respondent. 
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Searls,  0.  J.  This  is  an  action  to  recover  damages  for  a  trespass  upon 
real  property.  Plaintiff,  had  a  verdict  for  $301,  for  which  sum,  together  with 
costs,  judgment  was  rendered  in  her  favor.  The  appeal  is  from  the  final 
judgment,  and  from  an  order  denying  a  new  trial.  The  complaint  avers,  in 
substance,  that  plaintiff  was  a  resident  and  occupant  of  the  house  No.  50 
Stevenson  street,  San  Trancisco,  (describing  it;)  that  on  or  about  the  13th 
day  of  February,  1884,  the  defendants  wrongfully  and  maliciously  took  down, 
removed,  and  carried  away  the  front  door  of  said  house;  took  out  and  carried 
away  the  windows  therefrom;  stopped  and  stuffed  the  flues  of  the  chimney 
so  as  to  prevent  the  escape  of  smoke  through  the  same;  that  the  weather  was 
wet,  cold,  and  stormy,  and  that,  when  plaintiff  had  tacked  cloth  to  tlie  win- 
dows  to  keep  out  the  cold,  defendants  tore  down  the  same,  threatened  and  re- 
viled her,  struck  her  with  a  board  or  piece  of  stick ;  that  by  reason  thereof, 
and  by  reason  of  the  cold  and  the  open  windows,  etc.,  plaintiff  suffei-ed  se- 
verely, both  mentally  and  physically,  to  the  extent  of  $1,000.  Defendant  de- 
murred to  the  complaint,  and  urges  that  as  Emilie  Dumas,  one  of  the  defend- 
ants, was  the  wife  of  Lucien  Dumas,  her  co-defendant,  and  as  no  reasons  are 
given  for  joining  her  as  a  defendant,  the  demurrer  should  have  been  sustained. 
The  answer  to  the  proposition  is  that  there  is  not  a  word  in  the  complaint 
either  showing,  or  tending  to  show,  that  the  parties  defendant  are  husband 
and  wife.  They  are  declared  against  as  joint  trespassers,  and  the  allegationa 
are  amply  sufficient  to  render  them  liable  as  such. 

The  motion  to  set  aside  the  verdict  because  judgment  was  not  entered 
thereon  within  24  hours  after  its  rendition  was  properly  denied.  It  is  true, 
section  664,  Code  Civil  Proc,  requires  judgment  to  be  entered  by  the  clerk  in 
conformity  with  the  verdict  within  24  hours  after  its  rendition,  unless  the 
cause  is  reserved  for  argument  or  consideration,  or  a  stay  of  proceedings  is 
granted.  The  court  does  not,  however,  lose  jurisdiction  of  the  cause  by  a 
failure  to  enter  the  judgment  within  the  time  prescribed,  or  by  failure  of  the 
clerk  to  perform  his  duty.  The  only  penalty  provided  for  such  a  case  is  to  be 
found  in  subdivision  6,  §  581,  Code  Civil  Proc,  which  authorizes  the  court  to 
dismiss  the  action,  where,  for  six  months  after  verdict  or  final  submission, 
the  party  entitled  to  judgment  neglects  to  demand  or  have  the  same  entered. 
In  this  case  less  than  four  months  elapsed  between  verdict  and  judgment. 
We  have  referred  to  this  ruling  of  the  court  for  the  reason  that,  assuming  all 
that  appellant  claims,  there  was  no  error;  but,  had  there  been,  there  is  no  bill 
of  exceptions  or  authentication  of  the  proceedings  sufficient  to  support  an  as- 
signment of  error. 

The  third  instruction  asked  by  defendants,  conceding  but  not  holding  it  to 
be  presented  in  the  record  in  such  form  as  warrants  its  review,  was  properly 
denied.  It  is  as  follows:  "You  are  instructed  that  the  only  damages  the 
plaintiff  is  entitled  to  recover  in  this  action,  if  any,  is  such  damages  as  she 
may  have  sustained  in  the  temporary  use  and  occupation  of  the  premises  de- 
scribed in  the  complaint.  No  special  damages  are  alleged,  and  no  special 
damages  can  be  allowed  under  the  plaintiff's  complaint. "  The  action  was  for 
a  wanton  and  malicious  trespass.  Special  facts  in  aggravation  of  damages 
were  set  out  in  the  complaint,  and  there  was  at  least  some  testimony  in  sup- 
port of  the  allegations.  The  instruction  was,  therefore,  properly  denied,  and 
the  proofs  were  sufficient  to  warrant  exemplary  damages  under  section  3294, 
Civil  Code. 

We  see  no  merit  in  the  appeal;  and,  but  for  the  fact  that  the  testimony  at 
the  trial  shows  some  extenuating  circumstances,  and  that  we  deem  the  ver- 
dict quite  large  enough,  we  should  feel  inclined  to  add  a  penalty  as  for  a  friv- 
olous appeal.    The  judgment  and  order  appealed  from  are  affirmed. 

We  concur:    Shakpstein,  J.;  Thornton,  J. 
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McLennan  v.  Ohmen.    (No.  11,381.) 
(Sujyreme  Cawrt  of  CaUfomia.    April  20, 1888.) 

1.  Salb—Wabrajttt— Action  fob  Breach— Evidence. 

In  an  action  for  breach  of  warranty  of  a  contract,  in  which  plaintiff  ain^eed  to 
five  defendant,  for  a  new  engine,  a  certain  sum  of  money  and  an  old  engine,  there 
being  no  evidence  as  to  what  the  old  engine  was  worth,  or  what  plaintiff  estimated 
it  to  DO  worth,  the  finding  of  the  court  as  to  what  the  contract  price  of  the  new  en- 
gine was  is  immateriaL 

i.  Same— What  Constitutes  a  "Wabbantt. 

Any  affirmation,  at  the  time  of  a  sale,  as  to  the  quality  or  condition  of  the  thing 
sold,  if  intended  as  a  warranty,  and  relied  on  by  the  purchaser,  is  a  warranty ;  and, 
there  bein^  evidence  to  show  such  facts,  the  question  should  be  submitted  to  a  jury 
for  determination. 

S.  Appeai/— Review— Weight  op  Evidence. 

The  trial  court  has  a  better  opportunity  to  judge  of  the  weight  and  conclusive- 
ness of  evidence  than  the  appellate  court,  and  findings  of  fact  of  such  court  will  not 
be  disturbed  where  there  is  evidence  tending  to  support  them. 

4.  Same— Harmless  Error — Pleading — Supplemental  Complaint. 

Under  Civil  Code  Cal.  §  33S3,  providing  that  damages  may  be  awarded,  in  an  ac- 
tion tor  breach  of  warranty,  for  detriment  resulting  after  the  commencement 
thereof,  the  allowance  of  the  filing  of  a  supplemental  complaint,  claiming  damages 
since  the  commencement  of  the  action,  where  there  is  nothing  in  the  record  to  show 
that  such  complaint  was  served  or  answered,  or  that  any  such  damages  were  al- 
lowed, is  not  i-eversible  error. 

Commissioners'  decision.  Department  1.  Appeal  from  superior  court,  city 
and  county  of  San  Prancisco.    F.  W.  Lawler,  Judge. 

Action  by  F.  P.  McLennan  against  W,  H.  Ohmen  for  damages  for  breach 
of  warranties  of  a  steam-engine.  Judgment  for  plaintiff.  Defendant  ap- 
peals. 

Royce  <&  Cummins^  for  appellant.  Olney^  Chickering  <&  Thomas,  for  re- 
spondent. 

Belcher,  C.  C.  This  Is  an  action  to  recover  damages  for  breach  of  war- 
ranties of  a  steam-engine  The  plaintiff  had  a  mill  in  the  city  of  San  Fran- 
cisco, in  which  he  carried  on  the  business  of  wool  scouring.  The  work  in 
the  mill  was  done  by  machinery,  which  was  propelled  by  a  steam-engine. 
The  defendant  was  a  manufacturer  of  steam-engines  in  the  same  city.  The 
plaintiff  had  an  old  "slide-valve  engine,"  and  was  informed  that  an  automatic 
cut-off  engine  would  save  him  a  large  amount  of  fuel.  On  or  about  the  1st 
day  of  May,  1884,  defendant  agreed  to  manufacture  and  sell  to  plaintiff,  and 
plaintiff  agreed  to  purchase  from  defendant,  a  12x12  cut-off  engine  to  be  used 
in  plaintiff's  mill;  and  the  price  to  be  paid  for  the  same  was  $750  and  the  old 
engine.  The  defendant  manufactured  the  new  engine,  and  delivered  it  to 
the  plaintiff  on  or  about  the  Ist.day  of  July,  1884,  and  the  plaintiff  then  paid 
the  defendant  therefor  the  price  agreed  upon.  The  new  engine  was  at  once 
placed  in  the  mill,  and  was  used  by  the  plaintiff  in  running  his  machinery 
until  the  17th  day  of  October,  1884,  when  he  offered  to  return  it  to  defendant; 
because  of  its  defects,  and  failure  to  fulfill  the  warranties  made  by  defendant, 
and  demanded  the  return  of  the  old  engine,  and  remuneration  for  all  damages 
which  he  had  sustained  in  consequence  of  defendant's  failure  to  comply  with 
his  contract.  The  defendant  refused  to  accede  to  this  demand,  and  this  ac- 
tion was  afterwards  brought.  It  is  alleged  in  the  complaint  that  the  engine, 
at  the  time  of  its  delivery  to  the  plaintiff  by  defendant,  was  not  sound  and 
merchantable;  that  it  possessed  a  latent  defect,  not  disclosed  to  plaintiff,  in 
this,  that  the  valves  thereof  were  leaky ;  that  it  was  not  reasonably  fit  for  the 
purpose  for  which  it  was  made,  to- wit,  for  the  purpose  of  running  plaintiff's 
wool-scouring  machinery;  that,  at  the  time  of  making  the  contract  for  the 
manufacture  and  sale  of  the  engine,  defendant  warranted  it  to  save  plaintiff 
25  per  cent,  of  his  coal  bills  for  running  his  machinery,  and  thereby  induced 
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plain t^Bf  to  enter  into  the  contract;  that  the  engine  did  not  save  25  per  cent, 
in  the  codi  bills,  but,  on  the  contrary,  caused  an  increase  in  the  ooal  bills  of 
iO  per  cetit. ;  and  that  plaintiff  bad  sustained  damages,  by  reason  of  the  prem- 
ises, in  tue  sum  of  $2,500,  for  which  he  prayed  judgment. 

The  court  below  found  all  the  facts  to  be  as  alleged  in  the  complaint,  except 
that  the  damages  sustained  by  the  plaintiff  were  fixed  at  $1,600;  and  for  that 
sum  judgment  was  entered  in  his  favor.  In  his  statement  on  motion  for 
new  trial,  defendant  specifies  as  not  justified  by  the  evidence  (1)  the  finding 
that  the  contract  price  of  the  engine  manufactured  by  defendant  for  plaintiff 
was  SI,000;  (2)  the  finding  that  defendant  warranted  the  engine  to  save 
^>laintiff  25  per  cent,  of  his  coal  bills;  (3)  the  finding  that  the  engine  increased ' 
plaintiff's  coal  bills  40  per  cent. ;  and  (4)  the  finding  that  plaintiff  had  sus- 
tained damages  in  the  sum  of  $1,600.  The  other  findings,  in  reference  to  the 
implied  warranties,  under  sections  1768, 1769,  and  1770  of  the  Civil  Code,  are 
not  questioned. 

The  question  raised  under  the  first  specification  is  not  material.  Plaintiff 
testified  that,  at  the  beginning  of  the  negotiations,  defendant  "stated  that  he 
would  furnish  one  of  his  12x12  automatic  cut-off  engines  for  $850  in  money 
and  my  old  engine,  making  $1,000."  Plaintiff  afterwards  offered  $750  and 
his  old  engine;  and,  as  defendant  was  to  have  six  weeks  in  which  to  manu- 
facture the  new  one,  he  agreed  to  accept  the  price  offered.  There  is  nothing 
to  show  what  the  old  engine  was  worth,  or  what  plaintiff  estimated  it  to  be 
worth,  and  we  consider  it  quite  immaterial  whether  the  fihding  correctly 
fixed  the  contract  price  at  $1,000,  or  should  have  fixed  it  at  $900. 

As  to  the  question  raised  under  the  second  specification,  it  is  enough  to  say 
that  we  think  there  was  evidence  from  which  the  court  might  find  the  ex- 
press warranty  alleged.  To  create  an  express  warranty  the  word  "warrant** 
need  not  be  used,  nor  are  any  particular  words  necessary.  Any  aflirmation 
made  at  the  time  of  the  sale,  as  to  the  quality  or  condition  of  the  thing  sold, 
will  be  treated  as  a  warranty,  if  it  was  so  Intended,  and  the  purchaser  bought 
on  the  faith  of  such  affirmation;  and  whether  it  was  so  intended,  and  the  pur- 
chaser acted  upon  it,  are  questions  of  fact  for  the  jury.  5  Wait,  Act.  &  Def. 
555;  Polhemtis  v.  Heiman^  45  Cal.  573;  Norton  v.  Qreen,  66  N.  C.  596. 

So,  as  to  the  third  specification.  There  was  evidence  tending  to  show  that 
the  new  engine  consumed  as  much  as  40  per  cent,  more  coal  than  the  old  one 
in  doing  the  same  work.  We  cannot,  therefore,  say  that  this  finding  was 
not  justified. 

The  law  as  to  the  damages  which  may  be  recovered  in  a  case  of  this  kind 
is  declaried  in  the  Civil  Code  as  follows:  "Sec.  3313,  The  detriment  caused 
by  the  breach  of  a  warranty  of  the  quality  of  personal  property  is  deemed  to 
be  the  excess,  if  any,  of  the  value  which  the  property  would  have  had  at  the 
time  to  which  the  warranty  referred,  if  it  had  been  complied  with,  over 
its  actual  value  at  that  time.  Sec.  3314.  The  detriment  caused  by  the  breach 
of  warranty  of  the  fitness  of  an  article  of  personal  property  for  a  particu- 
lar purposeis  deemed  to  be  that  which  is  defined  by  the  last  section,  togt^ther 
with  a  fair  compensation  for  the  loss  incurred  by  an  effort  in  good  faith  to 
use  it  for  such  purpose."  The  plaintiff  testified  that  he  had  "expended  in 
money  since  the  Ohmen  engine  was  put  in,  in  an  attempt  to  make  it  do  what 
it  was  wanted  to  do,  $1,087.51;"  and  it  was  admitted  that  the  then  present 
value  of  the  engine  was  only  $250.  It  is  claimed  for  the  appellant  that  the 
plaintiff's  testimony  as  to  some  of  the  items  of  his  expenditures  was  indefi- 
nite and  uncertain,  and  that  some  of  the  money  alleged  to  have  been  expended 
by  him  ought  not  to  have  been  considered  in  estimating  his  damages.  It  is 
true,  the  testimony  seems  open  to  criticism,  but  the  court  below  had  a  better 
opportunity  to  judge  of  its  weight  and  worth  than  we  have.  The  court  evi- 
dently rejected  some  of  the  items,  or  the  damages  would  have  been  placed  at 
a  higher  figure  than  they  were.     We  are  not  informed  which  items  were  re- 
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jected,  or  how  the  exact  sum  of  $1,600  was  fixed  upon;  but,  looking  at  all  the 
testimony,  we  cannot  say  that  the  court  was  not  authorized  to  find  as  it  did. 
During  the  progress  of  the  trial  the  plaintiff  was  permitted,  against  the  ob- 
jections of  the  defendant,  to  file  a  supplemental  complaint,  setting  forth  **that 
since  the  commencement  of  this  action  the  said  plaintiff,  by  reason  of  the 
breach  of  the  warranties  set  forth  in  said  complaint,  has  suffered  damage  in 
the  f  urtlier  sum  of  $141.05, "  for  which  he  prayed  judgment.  Conceding  that 
the  court  erred  in  permitting  tlie  supplementaJ  complaint  to  be  filed,  still  we 
are  unable  to  see  that  defendant  was  prejudiced  thereby.  There  is  nothing 
to  show  that  it  was  served  or  answered,  or  that  any  damages  claimed  under 
it  were  allowed.  Besides,  plaintiff  was  entitled,  under  his  original  complaint, 
to  recover  damages  "for  detriment  resulting  after  the  commencement"  of  his 
action.  Civil  Code,  §  3283.  J>ooking  at  the  whole  record,  we  find  no  suffi- 
cient cause  for  reversal  of  the  judgment,  and  therefore  advise  that  the  judg- 
ment and  order  be  affirmed. 

We  concur:     Foote,  C.  ;  Hayne,  0. 

Per  Curiam.    For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment and  order  are  affirmed. 


(76  Cal.  626) 

Brison  V.  Brison.    (No.  12,364.) 
(Supreme  Court  of  CaUfomia,    April  19, 1888.) 
1.  Tbusts— Constructive  Tkusts— Statute  of  Fbaxtds. 

Under  Civil  Code  Cal.  §  157^,  defining  as  actual  fraud  a  promise  made  without  in- 
tention of  performing  it,  and  with  intent  to  induce  another  to  enter  Into  a  contract, 
an  oral  promise  made  by  a  wife,  upon  a  conveyance  of  land  from  her  husband,  to 
reconvey  the  same  when  requested,  with  no  intention  to  keep  such  promise,  is  such 
actual  fraud  as  to  ^ve  rise  to  a  trust,  and  brin^  the  promise  within  a  provision  of 
the  statute  of  frauds  excepting  from  its  operations  Unsts  arising  by  operation  of 
law. 
3.  Same— Resultino  Tbusts— Conpidential  Relatiojts. 

Under  Civil  Code  Cal.  §  158,  making  transactions  between  husband  and  wife  sub< 
iect  to  rules  controlling  persons  occupying  confidential  relations,  a  conveyance  of 
land  by  a  husband  to  his  wife,  upon  her  oral  promise,  in  which  the  husband  had 
confidence,  to  reconvey  the  land  when  requested,  is  constructively  fraudulent,  and 
gives  rise  to  such  a  trust  as  to  bring  sucn  oral  promise  within  a  provision  of  the 
statute  of  frauds  excepting  from  its  operations  trusts  arising  by  operation  of  law. 
8.  Samb— Action  to  Establish— Parol  Evidekcb  to  Contradict  Oeed. 

In  an  action  by  a  husband  to  compel  his  wife  to  reconvey  to  him  certain  lands 
conveyed  to  her  upon  her  oral  promise  to  reconvey  them  when  requested,  parol 
evidence  is  admisBible  to  contradict  the  consideration  expressed  in  the  deed,  and  U> 
show  fraud  and  a  resulting  trust. 

Commissioners' decision.  Department  2.  Appeal  from  superior  court,  Sac- 
ramento county;  W.  C.  Vak  Fleet,  Judge. 

A.  P,  Catlin  and  Add.  C,  Hinkson,  for  appellant.  A.  i.  Hart,  for  re- 
spondent. 

Hayne,  C.  This  was  a  suit  to  have  a  trust  declared  as  to  real  property,  and 
for  a  conveyance.  The  complaint  shows  substantially  the  following  facts: 
The  plaintiff  and  the  defendant  were  husband  and  wife.  The  plaintiff  was 
the  owner  of  the  property  in  controversy,  upon  which  tliere  was  a  mortgage. 
In  order  to  raise  money  to  pay  off  the  mortgage,  the 'plaintiff  determined  to 
go  to  Arizona,  and  engage  in  business  there,  and  was  desirous  of  making  a  will 
before  his  departure,  so  that  the  property  should  go  to  his  wife.  But  being  in- 
fluenced by  the  wish  to  save  her  the  expense  of  probate  proceedings  in  case  of 
his  death,  and  having  confidence  in  her,  and  relying  on  her  parol  promise 
that  she  would  reconvey  to  him  upon  his  request,  he  made  a  deed  to  her  ab- 
solute in  form,  and  took  no  written  acknowledgment  from  her.  The  deed  re- 
cited that  it  was  made  in  consideration  of  love  and  affection,  and  of  the  sum 
v.l7p.no.8 — 44 
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of  SI,  the  receipt  of  which  was  acknowledged.  But  it  is  averred  that,  "  though 
said  deed  recites  a  consideration,  yet  in  truth  and  in  fact  there  was  no  con- 
sideration therefor,  and  no  money  was  paid  or  intended  to  be  paid  as  a  con- 
sideration for  said  deed."  It  is  also  averred  that  the  promise  by  which  plain- 
tilT  was  induced  to  make  the  deed  was  in  bad  faith  and  false,  and  "made  with 
intent  on  her  part  to  deceive,  and  did  deceive,  the  plaintiff."  The  defendant 
having  refused  to  reconvey  the  property,  the  plaintiff  brought  this  suit  to 
compel  a  reconveyance.  The  court  below  gave  final  judgment  for  the  defend- 
ant upon  demurrer,  and  the  plaintiff  appeals.  The  argument  for  the  respond- 
ent is  based  upon  the  statute  of  frauds,  and  upon  the  rule  that  a  writing  shall 
not  be  contradicted  or  added  to  by  parol  evidence. 

The  statute  of  frauds  expressly  provides  that  a  contract  to  convey  land  shall 
be  void  unless  in  writing  (Civil  Code,  §  1624,  subd.  4,)  and  that  no  trust  in 
real  property  shall  be  valid  unless  created  by  writing  or  by  operation  of  law. 
Civil  Code,  §  852.  Under  these  provisions  there  can  be  no  doubt  but  that  the 
defendant's  promise  to  convey  was  invalid,  and  could  not  be  enforced.  It  is 
to  be  observed,  however,  that  the  statute  excepts  from  its  operations  such 
trusts  as  arise  "by  operation  of  law."  Substantially  the  same  exception  is  in 
the  English  statute  of  frauds,  and  in  the  statutes  of  inost  of  the  United  States. 
And  the  universal  construction  given  to  it  is  that  it  excepts  from  the  opera- 
tion of  the  statute,  among  other  things,  trusts  which  arise  from  fraud,  actual 
or  constructive,  or,  as  they  are  termed,  constructive  trusts.  It  is  no  longer 
worth  while  for  any  counsel  to  argue  against  this  construction  of  the  statute. 
The  only  point  which  is  open  to  debate  in  cases  of  this  character  is  whether 
the  facts  show  such  a  case  of  fraud  as  falls  within  the  exception.  Such 
fraud  may  be  either  actual  or  constructive;  and,  in  our  opinion,  both  exist  in 
the  case  before  us. 

1.  We  think  there  was  actual  fraud.  As  above  stated,  the  complaint  shows 
that  the  parol  promise  upon  which  plaintiff  relied  was  false  and  "in  bad  faith," 
and  "made  with  intent  to  deceive."  The  construction  which  we  think  must 
be  given  to  this  averment  is  that  the  promise  was  made  without  any  inten- 
tion of  performing  it.  This  is  a  well-recognized  species  of  fraud.  See  Bige- 
low.  Fraud,  (Ed.  1888,)  483,  484;  SaTU^Toss  v,  Jones,  35  Cal.  481,  482.  And 
the  Civil  Code  expressly  provides  that  "actual  fraud  *  *  *  consists  in 
any  of  the  following  acts  committed  by  a  party  to  the  contract,  or  with  his 
connivance,  with  intent  to  deceive  another  party  thereto,  or  to  induce  him  to 
enter  into  the  contract:  ♦  *  *  A  promise  made  without  any  intention  of 
performing  it."  Civil  Code,  §  1572.  Now,  inasmuch  as  it  is  admitted  by 
the  demurrer  that  the  promise  was  made  without  any  intention  of  performing 
it,  we  think  the  case  falls  directly  within  the  provision.  An  instance  of  the 
application  of  the  principle  to  facts  similar  to  those  of  the  case  before  us  is 
Newell  V.  Newell,  14  Kan.  202.  It  is  to  be  observed  of  this  ground  that  the 
essence  of  the  fraud  is  the  existence  of  an  intent,  at  the  time  of  the  promise, 
not  to  perform  it.  But  for  such  intent  there  would  be  no  actual  fraud;  for 
it  is  well  settled  that  the  mere  failure  to  fulfill  a  promise  is  not  fraud.  Perry 
V.  McHenry,  13  HI.  236;  Wfieeler  w.  Reynolds,  Q^  N.  Y.  234;  Lecy  v.  Brush, 
45  N.  Y.  589;  Burden  v.  Sheridaii,  36  Iowa,  125 ;  Cowan  v.  Wheeler,  43  Amer, 
Dec.  283;  Boyd  v.  Stone,  11  Mass.  348.  But,  if  the  evil  intent  existed,  there 
was  actual  fraud;  and,  so  far  as  this  ground  is  concerned,  it  is  immaterial 
whether  there  was  a  confidential  relation  or  not.  Christy  v.  Sill,  95  Pa.  St. 
387.  If  actual  fraud  existed,  the  statute  of  frauds  is  no  defense.  And  it 
does  not  need  any  citation  of  authorities  to  prove  that  in  cases  of  such  fraud 
the  rule  as  to  contradicting  or  adding  to  a  writing  by  parol  evidence  has  no 
application. 

2.  But  if  the  intent  not  to  perform,  above  referred  to,  had  not  been  averred, 
we  think  the  plaintiff  is  nevertheless  entitled  to  relief  upon  the  other  facts 
alleged,  on  the  ground  of  the  confidential  relation  existing  between  the  par- 
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ties.  It  18  not  every  case  where  parties  trust  each  other  that  the  law  recog- 
nizes as  confidential,  {Doyle  v.  Murphy,  22  111.  508;  Steele  v.  Clark,  77  111. 
474;  Weer  v.  Qand,  88  III.  493,  494;)  but  the  relation  of  husband  and  wife  is 
expressly  declared  by  statute  to  be  of  that  character.  The  provision  of  the 
Civil  Code  is  as  follows:  "Sec.  158.  Either  husband  or  wife  may  enter  into 
any  engagement  or  transaction  with  the  other,  or  with  any  other  person,  re- 
specting property,  which  either  might  if  unmarried;  subject,  in  transactions 
betVeen  themselves,  to  the  general  rules  which  control  the  actions  of  persons 
occupying  confidential  relations  with  each  other,  as  defined  by  the  title  on 
•  Trusts.'  "  It  is  not  surprising  that,  in  taking  away  the  wife's  common  law 
incapacity  to  contract,  the  legislature  should  have  thought  it  prudent  to  throw 
around  her  the  safeguards  which  arise  from  the  trust  relation.  Possibly,  at 
first  view,  it  might  seem  strange  that  it  should  have  been  thought  necessary 
to  accord  the  same  protection  to  the  husband.  Perhaps  this  is  to  be  regarded 
as  an  acknowledgment  of  woman's  position  in  modern  society.  But,  at  any 
rate,  the  provision  is  in  positive  and  direct  language;  and,  where  such  is  the 
case,  the  courts  are  not  at  liberty  to  disregard  it.  jS'or  is  it  necessary  to  con- 
sider what  would  be  the  rule  in  cases  where  it  appears  that  there  was  in  fact 
no  actual  confidence  between  the  parties;  that  is  to  say,  where  the  wife  is  liv- 
ing in  independence  of  or  hostility  to  the  husband,  (see  Falk  v.  Turner,  101 
Mass.  496;)  for  it  is  averred  that  the  plaintiff  "tiad  at  all  times  confidence  in 
his  said  wife  and  her  devotion  and  fidelity  to  him,"  and  that  he  made  tlie  deed 
"having  confidence  in  his  said  wife,  and  in  her  said  representation  and  prom- 
ises, and  relying  upon  the  same."  The  relation  of  the  parties  to  each  other, 
therefore,  was  confidential  in  fact  as  well  as  in  law.  The  plaintiff  was  in- 
duced to  make  the  deed  by  the  confidence  which  he  had  in  his  wife,  and  the 
belief  thereby  engendered  that  she  would  perform  her  promise.  But  for  that 
he  would  not  have  made  it.  The  betrayal  of  such  confidence  is  constructively 
fraudulent,  and  gives  rise  to  a  constructive  trust.  This  is  independent  of  any 
element  of  actual  fraud.  1  Story,  Eq.  Jur.  §§  258,  807.  The  law.  from  con- 
siderations of  public  policy,  presumes  such  transactions  to  have  been  induced 
by  undue  influence.  Civil  Code,  §  2235;  Bigelow,  Fraud,  (Ed.  1888.)  261, 
262;  Kerr,  Fraud  &  M.  (Bump's  Amer.  Ed.)  151;  IIov.  Fraud,  18.  The  ex- 
tent and  variety  of  the  application  of  this  principle  to  persons  in  confidential 
relations  with  each  other  may  be  seen  from  the  notes  to  the  leading  case  of 
Huguenin  v.  Baseley,  2  Lead.  Cas.  Eq.  pt.  2,  p.  1156.  From  the  cases  there 
cited  it  will  abundantly  appear  that,  while  it  is  not  impossible  that  a  gift  be- 
tween persons  in  such  relations  may  be  valid,  yet  that  all  such  transactions 
are  constructively  fraudulent,  and  are  only  to  be  upheld  upon  a  showing  of 
special  circumstances.  See,  also.  Hatch  v.  Hatch,  9  Ves.  296.  Now,  if  this 
be  so, — if  the  law  does  not  permit  such  transactions  to  stand  even  where  there 
was  an  intention  that  the  donee  should  have  the  property, — how  much  more 
should  it  interpose  where,  as  here,  there  was  no  such  intention,  but  only  an  in- 
tention that  she  should  retain  the  semblance  of  ownership  for  a  time. 

We  think  the  authorities  fully  bear  out  the  assertion  that  in  such  cases  a 
constructive  trust  arises,  and  that  the  statute  of  frauds  has  no  application. 
In  Wood  V.  liabe,  96  N.  Y.  426,  a'son  was  induced  by  the  parol  promise  of 
his  mother  to  confess  a  judgment  in  her  favor,  and  allow  her  to  purchase  un- 
der it  a  piece  of  his  real  property.  It  was  held  that  a  constructive  trust  arose; 
and  the  court,  per  Andrews,  J.,  said:  "It  was,  on  the  part  of  the  son,  the 
case  of  a  confidence  induced,  not  by  the  bare  promise  of  another,  but  by  the 
promise  and  the  confidential  relations  conjoined.  The  confidence,  in  fact,  has 
its  spring  and  origin  in  the  relation,  and  that  relation  was  a  controlling  in- 
gredient moving  his  action.  It  would  be  a  gross  wrong  to  permit  that  confi- 
dence to  be  betrayed,  and  we  are  of  opinion  that  the  statute  of  frauds  cannot 
be  invoked  as  a  bar  to  relief.  The  principle  that,  when  one  uses  a  confiden- 
tial relation  to  acquire  an  advant!ige  which  he  ought  not  in  equity  and  good 
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conscience  to  retain,  the  court  will  convert  liim  into  a  trustee,  and  compel  him 
to  restore  what  he  has  unjustly  acquired,  or  seeks  unjustly  to  retain,  has  fre- 
quently been  applied  to  transactions  within  the  statute  of  frauds."  So,  where 
a  devise  is  made  to  one  upon  his  parol  promise  to  hold  it  in  trust  for  another, 
a  trust  arises,  and  the  statute  of  frauds  is  not  allowed  as  a  defense.  Church 
V.  Ruland,  64  Pa.  St.  442;  Barrell  v.  Hanriek,  42  Ala.  71,  72;  Hoge  v.  Hoge, 
1  Watts,  163.  So  it  has  been  held,  although  there  is  some  conflict  In  the  au- 
thorities, that  where  one  is  allowed  to  purchase  at  an  execution  sale,  upon 
his  parol  promise  to  hold  for  the  judgment  debtor,  a  trust  arises.  Wolford  v. 
HerHngton,  86  Pa.  St.  39;  Arnold  v.  Cord,  16  Ind.  177.  But  the  case  which 
we  think  is  most  directly  in  point  is  Young  v.  Peachy,  2  Atk.  254.  There  a 
father  obtained  from  his  daughter,  without  consideration,  a  conveyance  of  real 
property,  upon  his  parol  promise  to  hold  it  for  a  particular  purpose,  viz.,  "as 
a  trustee  only  for  her  and  her  heirs,  ♦  *  ♦  and  that  he  would  not  claim 
or  Insist  upon  any  benefit  or  advantage  thereof. "  Xo  actual  fraud  was  shown. 
The  father  died  bankrupt:  and  on  a  bill  against  the  assignees  it  was  decreed 
that  the  conveyance  should  be  set  aside,  not  upon  the  ground  of  an  implied  or 
resulting  trust,  but  upon  the  ground  of  constructive  fraud,  which  would  now 
be  said  to  give  rise  to  a  constructive  trust.  Lord  Hardwicke  said:  "There 
have  been  a  great  many  cases  even  since  the  statute  of  frauds  where  a  person 
has  obtained  an  absolute  conveyance  from  another,  in  order  to  answer  one 
particular  purpose,  but  has  afterwards  made  use  of  it  for  another,  that  this 
court  has  relieved  under  the  head  of  fraud;  for  a  practice  of  this  sort  is  a  de- 
ceit and  fraud,  which  this  court  ought  to  relieve  against.  The  doing  it  is 
dolus  maliLS,  and  that  appears  to  be  the  present  case."  See,  also,  Haigh  v. 
Kaye,  1  Ch.  App.  469.  The  principle  of  this  case  was  extended,  in  Murray  v. 
Lake,  46  Gal.  648,  649,  to  a  transaction  between  paities  who  did  not  stand  in 
confidential  relations  to  each  other.  Whether  that  was  a  proper  extension  of 
the  principle  need  not  be  considered  here.  It  must  be  admitted  that  there  are 
cases  in  which  the  relief  has  been  denied.  But  it  will  generally  be  found  that 
in  such  cases  the  confidential  relation  has  been  overlooked;  and  we  think  the 
cases  we  have  cited  are  in  accordance  with  sound  principle.  For,  if  the  relief 
cannot  be  granted  in  this  case,  we  do  not  see  how  it  could  be  granted  if  an  at- 
torney should,  by  his  parol  promise,  induce  his  client  to  put  the  property  in 
his  name  for  some  temporary  purpose,  and  then  refuse  to  reconvey  on* the 
ground  of  the  absence  of  a  written  acknowledgment;  and  so  of  principal  and 
agent,  parent  and  child,  trustee  and  cestui  qv^  tiULst,  etc.  It  is  to  be  observed 
that  the  trust  is  not  a  resulting  trust,  properly  so  called.  The  relief  is  not 
granted  merely  on  the  ground  of  want  of  consideration.  The  fact  that  a  deed 
is  without  consideration,  or  is,  as  is  sometimes  said,  voluntary,  is  not  of  itself 
sufficient  to  avoid  the  deed.  Viney  v.  Abbott,  109  Mass.  300;  Jackson  v. 
Qai-nsey,  16  Johns.  189;  Qreejt  v.  Thomas,  11  Me.  321;  Laberee  v.  Carleton, 
53  Me.  212;  Poe  v.  Domec,  48  Mo.  443.  This  is  at  least  one  of  the  things  de- 
signed to  be  expressed  by  section  1040  of  the  Civil  Code,  which  provides  that 
"a  voluntary  transfer  is  an  executed  contract,  subject  to  all  the  rules  of  law 
concerning  contracts  in  general,  except  that  a  consideration  is  not  necessary 
to  its  vjilidity."  The  want  of  consideration,  however,  is  a  fact  proper  to  be 
proved  in  connection  with  and  as  a  part  of  the  constructive  fraud.  iShottoell, 
V.  Shotwell,  24  N.  J.  Eq.  385.  Nor  does  the  recital  of  a  consideration  stand 
in  the  way  of  the  relief.  As  is  well  known,  it  was  a  settled  rule  of  the  early 
law  thfit,  if  no  consideration  was  expressed  or  proved,  a  use  resulted  to  the 
grantor.  To  prevent  this  it  became  common  to  make  the  deed  recite  a  con- 
sideration; and,  while  such  recital  could  be  contradicted  for  collateral  pur- 
poses, it  could  not  be  contradicted  for  the  purpose  of  avoiding  the  deed,  {Far- 
Hngton  v.  Barr,  36  N.  H.  89;  Coles  v.  Soulsby,  21  Cal.  47;  JRhine  v.  mien, 
36  Cal.  362;  Martin  v.  Splivalo,  69  Cal.  614,  11  Pac.  Rep.  484T)  or  for  the 
purpose  of  raising  a  resulting  trust,  {Huss  v.  Mebius,  16  Cal.  356;  Graves  v. 
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Graces,  29  N.  H.  129;  Philhrook  v.  Delano,  29  Me.  412.  413.)  But  this 
only  meaus  that  the  recital  could  not  be  contradicted  for  the  mere  purpose  of 
showing  a  want  of  consideration.  Where  fraud  is  charged,  the  want  of  con- 
sideration may  be  shown  in  connection  with  and  as  part  of  the  fraud.  In 
cases  like  the  present,  the  confidential  relation  is  one  circumstance,  the  parol 
promise  is  another,  and  the  want  of  consideration  is  a  third.  In  cases  of  fraud, 
actual  or  constructive,  no  mere  form  of  words  which  the  parties  have  made 
use  of  can  shut  out  inquiry  as  to  the  real  facts;  and  this,  from  the  necessity 
of  the  case.  For,  as  has  been  pertinently  asked,  if  parol  evidence  be  not  ad- 
missible, how  else  can  the  fraud  be  shown? 

The  objection  that  parol  evidence  is  not  admissible  to  contradict  or  to  add 
to  the  deed  is  a  distinct  ground  from  the  statute  of  frauds.  1  Story,  Eq.  Jur. 
"  §  158.  The  admissibility  of  such  evidence  is  sometimes  put  upon  the  ground 
that  it  does  not  contradict  or  add  to  the  deed.  In  Hall  v.  Livingston,  3  Del. 
Ch.  373,  the  chancellor  said  in  reference  to  this  subject:  "There  is  a  well- 
recognized  distinction  between  contradicting  a  deed  or  impairing  its  legal 
operation,  and  raising  out  of  the  transaction  an  equity  (ia  hors  the  deed,  bind- 
ing the  grantee's  conscience  to  hold  the  land  for  the  real  purposes  of  the  con- 
veyance, and  not  according  to  its  legjU  operation,  when  the  latter  use  of  it 
would,  under  the  circumstances,  work  fraud.  Such  an  equity  is  held  to  be 
independent  of  the  deed,  and  not  excluded  by  it  as  a  mere  conveyance  of  the 
legal  estate,  unless  there  be  in  it  some  terms  or  implication  to  that  effect.  To 
support  such  an  equity  parol  evidence  is  admissible,  not  as  contradicting  the 
deed,  but  as  explanatory  of  the  transactions  out  of  which  the  equity  arises.*' 
Perhaps  the  most  comprehensive  and  philosophical  expression  of  the  rule  is 
that  parol  evidence  Is  admissibe  to  i*aise  a  trust  in  cases  of  actual  or  construct- 
ive fraud.  But,  whatever  may  be  thought  of  the  terms  in  which  it  is  ex- 
pressed, the  rule  itself  is  well  settled.  2  Whart.  Ev,  §  1038;  Bigelow,  Fi-aud, 
(Ed.  1888,)  c.  10,  §  8;  Reeves  v.  Bass,  39  Tex.  631;  Church  v.  Ruland,  64 
ra.  St.  442 ;  Isenhoot  v.  Chamberlain,  59  Cal.  637.  If  we  are  right  in  the  fore- 
going, the  point  as  to  the  necessity  of  an  acknowledgment  by  the  wife  before 
a  notary  does  not  require  serious  consideration.  The  statute  has  no  relation 
to  trusts  raised  by  parol  evidence. 

We  therefore  advise  that  the  judgment  be  reversed,  with  directions  to  over- 
rule the  demurrer  to  the  complaint,  with  leave  to  defendant  to  answer. 

We  concur:    Belcher,  C.  C;  Footb,  O. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment is  reversed,  with  directions  to  overrule  the  demurrer  to  the  complaint^ 
with  leave  to  defendant  to  answer. 


(75  Cal.   570) 

People  v.  Stites.    (No.  20,377.) 

{Supretfie  Court  of  Caltfomia.    April  20, 1888.) 

Cbiminal  Law—Attempt  to  Commit  Crime— What  Constitutes. 

Proof  that  defendant  had  prepared  a  dynamite  bomb  to  place  upon  a  railroad 
track,  and  that,  with  the  bomb  in  his  possession,  defendant  was  on  his  wav  to  a 
previously  appointed  rendezvous  with  his  confederate,  whence  the  two  Intended  to 
proceed  to  the  track,  and  place  the  bomb  thereon,  but  was  prevented  from  accom- 
plishing his  purpose  by  the  presence  of  officers,  clearly  establishes  an  attempt  to 
place  the  bomb  upon  the  track. 

Commissioners*  decision.     In  bank.    Appeal  from  superior  court,  city  and 
county  of  San  Francisco;  John  Hunt  and  W.  T.  Wallace,  Judges. 
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Indictment  of  John  E.  Stites  for  attempting  to  obstruct  a  railroad  track. 
Defendant  was  convicted,  and  appeals. 

Robert  Ferral  and  Walter  Gallagher,  for  appellant.  Geo,  A.  Johnsahr 
Atty.  Gen.,  for  the  People. 

Belcher,  C.  C.  The  defendant  was  charged  with  the  crime  of  attempting 
to  place  an  obstruction  upon  the  track  of  the  Sutter-Street  Railroad  in  the 
city  and  county  of  San  Francisco,  and  was  convicted.  He  moved  for  a  new 
trial,  and  has  appealed  from  the  judgment  and  order  denying  his  motion. 
The  motion  was  made  upon  the  ground  that  errors  df  law  were  committed  by 
the  court  during  the  trial,  and  that  the  verdict  was  contrary  to  the  evidence. 
In  the  brief  filed  for  appellant  here  it  is  distinctly  stated  that  "the  appellant  does 
not  desire  a  new  trial  upon  any  other  ground  than  that  the  evidence  fails  to 
prove  the  commission  of  the  crime  for  which  he  was  convicted."  We  shall 
therefore  assume  that  all  of  the  supposed  errors  of  law  are  waived.  In  deny- 
ing the  motion  for  new  trial,  the  court  below,  by  Wallace,  J.,  (Hunt,  J., 
concurring,)  tiled  an  opinion  which  fully  meets  and  answers  all  the  points 
made  in  support  of  the  motion.  Wfe  quote  and  adopt  so  much  of  that  opinion 
as  relates  to  the  question  of  the  sufficiency  of  the  evidence  to  justify  the  ver- 
dict.   It  is  as  follows: 

"The  information  against  the  prisoner  is  founded  upon  the  statute,  (Pen. 
Code,  §  587,)  which  provides  that  any  person  who  maliciously  places  an  ob- 
struction upon  tlie  track  of  any  railroad  shall  suffer  imprisonment  in  the  state 
prison  not  exceeding  five  years,  etc.,  (Id.  §  664.)  'Any  person  who  attempts 
to  do.  so  shall  be  imprisoned  not  exceeding  two  and  a  half  years,'  etc.  The 
prisoner  was  found  guilty  of  such  an  attempt,  committed  by  him  on  the  16th 
day  of  February  last,  upon  the  track  of  the  Sutter-Street  Railroad  Company, 
and  asked  for  a  new  trial  upon  four  several  grounds  now  to  be  considered: 
First.  It  is  insisted  that  the  entire  evidence  given  at  the  trial  is  insufficient 
to  establish  the  attempt  of  which  the  prisoner  was  convicted.  The  principal 
facts  made  to  appear  at  the  trial  are  substantially  as  follows:  On  the  15th 
day  of  February  last,  the  day  preceding  that  on  which  tlie  alleged  attempt 
was  made,  the  prisoner  and  a  confederate  of  his  were  in  consultation  as  to 
how  they  could  most  advantageously  and  e^ectively, — ^that  is  to  say,  how  they 
might,  with  the  most  assured  degree  of  personal  safety  to  themselves,  and 
the  greatest  attainable  hazard  to  the  lives  and  property  of  others, — ^place  an 
explosive  upon  the  track  operated  by  the  company  mentioned,  to  which  com- 
pany and  the  railway  it  operated  the  prisoner  appears  to  have  been  actuated 
by  feelings  of  intense  and  bitter  hostility.  The  confederate  was  already  pos- 
sessed of  the  explosives  proposed  to  be  employed,  or  rather  of  the  dynamite 
cartridges  which  could  be  wrought  into  a  bomb  suitable  for  the  purpose  in 
hand,  and  which,  with  the  addition  of  the  necessary  gun  caps  and  other  ful- 
minating agencies,  would  make  up  an  explosive,  proven  at  the  trial  to  be  of  the 
highest  known  power.  It  was  deemed  important  to  determine  in  advance  at 
what  particular  point  on  the  track  of  the  road  the  explosive  could  be  used 
with  the  most  destructive  effect,  and,  as  the  prisoner  had  then  recently  and 
for  several  consecutive  months  been  in  the  employ  of  the  company  as  a  con- 
ductor on  the  road,  and  had  in  that  way  gained  intimate  personal  knowledge 
of  the  railway  property,  his  confederate  asked  him  if  he  *knew  of  a  good  plac^ 
to  put  dynamite  on  the  car  track.'  To  this  inquiry  the  prisoner  responded 
that  it  was  *  immaterial  where  he  put  it,  if  he  did  not  get  caught.'  After 
some  further  consultation  the  parties  separated,  with  the  understanding  that 
on  the  next  morning,  at  4:30  o'clock,  they  would  meet  at  the  junction  of 
Turk  and  Hyde  streets,  near  the  dwelling-house  of  the  prisoner,  for  the  pur- 
pose of  immediately  proceeding  to  put  in  execution  the  project  in  hand.  The 
cartridges  were  delivered  to  the  prisoner,  who,  at  the  dwelling-house  in  which 
be  and  his  family  resided,  and  by  the  use  of  the  sewing-machine  employed  in 
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that  house,  prepared »  or  caused  to  be  prepared,  the  cloth  and  bomb  in  which 
two  dynamite  cartridges  with  a  large  number  of  fulminate  caps  were  inclosed; 
the  whole  constituting  an  agency  of  terrible  destructive  power,  and  which, 
being  laid  upon  the  track  of  the  road,  would  be  readily  exploded  by  the  con- 
tact of  a  passing  team  or  passenger  car.  The  building  or  house  of  the  pris- 
oner was  situated  on  the  eastern  line  of  Larkin  street,  and  its  front,  looking 
to  the  west,  is  within  a  few  feet  of  the  track  of  the  railway  running  in  a 
northerly  and  southerly  direction  along  the  street.  The  rear  of  the  house  is 
bounded  by  an  alley- way  or  cul-de-sac,  called  •  Dodge  Place,'  which  runs  north- 
wardly to  the  southern  line  of  Turk  street,  into  which  it  opens,  at  a  short  dis- 
tance east  of  Larkin  street.  The  place  at  which  the  prisoner  and  his  confed- 
erate had  agreed  to  meet — the  junction  of  Hyde  and  Turk  streets — was  to  the 
eastward  of  the  point  where  Dodge  alley  Intersects  the  southern  line  of  Turk 
street.  About  a  quarter  past  4  o'clock  on  the  morning  of  the  1 6th  of  Febru- 
ary, the  prisoner  left  his  dwelling  to  join  his  confederate,  pursuant  to  the  ap- 
pointment they  had  made  on  the  preceding  day,  He  passed  to  the  rear  of  the 
dwelling-house,  walking  on  the  western  side  of  Dodge  alley  in  a  northerly  di- 
rection, and  approached  the  southern  line  of  Turk  street.  He  had  at  that 
time  in  his  possession,  in  the  right-hand  pocket  of  the  overcoat  he  wore,  the 
dynamite  bomb  prepared  in  his  dwelling-house,  weighing  some  three  pounds, 
and  being  about  twelve  or  fourteen  inches  long,  by  some  two  or  two  and  a 
half  inches  in  width.  As  the  prisoner  approached  the  southern  line  of  Turk 
street,  on  his  way  to  meet  his  confederate,  he  was  surprised  at  the  sight  of 
several  police  officers  who,  as  he  then  discovered,  were  intently  observing  him, 
and  who  had  been  in  fact,  and  without  his  suspecting  it,  for  several  hours  on 
the  watch  for  his  appearance.  Upon  observing  this  state  of  things  the  pris- 
oner immediately  turned  towards  the  east,  and  passing  upon  the  southerly  line 
of  Turk  street,  walked  rapidly  to  the  junction  of  Turk  and  Hyde  streets,  and 
continued  thence  down  the  latter  street,  on  its  westerly  side,  until  having  ar- 
rived opposite  the  house,  178,  and  observing  that  he  was  being  followed  by 
theofficei*s,  he  surreptitiously  deposited  the  bomb  in  the  flower  giurden  in  front 
of  that  house,  by  dropping  it  over  the  fence  as  he  passed  along.  From  this 
point  he  moved  over  and  immediately  down  Hyde  street,  striking  soon  into 
a  run,  and  after  having  been  hotly  pui-sued  by  the  officers,  who  fired  several 
times,  he  was  Anally  captured  on  McAllister  street.  It  should  be  here  ob- 
served that  nearly  all  of  the  matters  stated  in  the  foregoing  outline  of  the  ev- 
idence are  absolutely  admitted  by  the  prisoner  to  be  true  in  point  and  fact. 
The  fact  of  the  consultation  between  himself  and  his  confederate  on  the  15th 
of  February;  the  appointment  to  meet  next  morning;  the  endeavor  by  the 
prisoner  to  keep  that  appointment;. his  detection,  flight,  and  capture. — are  not 
any  of  them  denied  by  him.  He  denies,  however,  that  he  had  the  dynamite 
bomb  in  his  possession  at  the  time.  In  his  statement  of  his  connection  with 
this  affair,  made  by  him  to  the  officers  immediately  upon  his  arrest,  he  at  first 
denied  that  he  had  the  dynamite  bomb  in  his  possession,  and  that  he  threw  it 
away  in  his  flight.  But  at  a  subsequent  time,  upon  being  informed  that  he 
had  been  distinctly  seen  by  some  of  the  pursuing  officers  to  do  so,  he  at  last 
replied,  'I  might  as  well  give  it  up,  if  those  officers  are  against  me,  or  saw 
me  do  it.'  Again,  at  a  later  period,  he  testified  at  the  trial  as  a  witness  in  his 
own  behalf,  and  did  not  then  deny  his  possession  of  the  dynamite  bomb  on  the 
morning  of  the  16th  of  February,  although  he  testified  upon  other  points 
made  against  him  upon  the  part  of  the  prosecution.  Further,  immediately 
after  his  arrest,  his  dwelling-house  was  searched  by  the  officers,  and  they  there 
discovered  in  the  sewing-machine  found  there  pieces  of  cloth,  thread,  and 
other  material  exactly  corresponding  with  the  cloth,  thread,  and  some  of  the 
other  material  of  which  the  bomb  had  been  fabricated.  In  short,  the  truth 
of  the  facts  stated  are  made  morally  certain;  established  beyond  a  reasonable 
doubt,  by  a  variety  of  evidence  of  the  most  persuasive  character. 
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"It  is  remarked  by  a  distinguished  writer  upon  criminal  law  that  the  defi- 
nition of  an  *  attempt/  as  the  word  is  understood  in  criminal  jurisprudence, 
is  intricate,  and,  as  he  says,  'but  imperfectly  understood  by  the  courts.'  1 
Bish.  Grim.  Law,  §  725.  Indeed,  an  experiment  made  will  probably  satisfy 
any  one  that  it  is  hardly  within  the  compass  of  our  language  to  frame  any 
universal  definition  which,  precisely  indicating  the  lines  of  inclusion  and  ex- 
clusion, will  prove  to  be  both  positively  and  negatively  accurate,  when  applied 
to  the  facts  of  a  particular  case.  Mere  intention  to  commit  a  specific  crime 
does  not  itself  amount  to  an  *  attempt '  as  that  word  is  employed  in  the  crim- 
inal law.  There  must  in  addition  to  the  wicked  intent — the  mens  rea—be 
some  act  done  towards  the  ultimate  accomplishment  of  the  purposed  crime. 
But  even  such  acts  do  not  always  of  themselves  amount  to  an  'attempt,'  or 
to  an  offense  of  which  human  laws  will  take  cognizance,  for  if  they  be  but 
acts  of  preparation,  however  elaborate,  our  municipal  law  (at  least  as  it  ex- 
isted February  last)  would  not  assume  to  deal  with  them.  For  instance,  the 
construction  of  the  dynamite  bomb  by  the  prisoner  at  his  home  on  the  night 
of  the  15th  of  February,  with  the  deliberate  intention  on  his  part  to  employ 
it  the  next  morning  in  destroying  the  lives  and  property  of  others,  atrocious 
as  it  was,  and  indefensible  inforo  consoientice,  was  but  an  act  of  preparation, 
and  when  perfected  did  not  render  him  amenable  to  the  municipal  law  as  then 
existing,  or  punishable  by  its  rules.  But  when  the  prisoner  left  his  house  on 
the  morning  of  the  16th  day  of  February  and  went  to  Turk  street,  pursu- 
ant to  the  antecedent  arrangement  between  his  confederate  and  himself,  it 
amounted  to  an  overt  act  done  by  him  for  the  purpose  of  effecting  the  crime 
intended,  and  was  in  law  and  fact  a  criminal  attempt.  Before  he  left  his 
house  he  was  already  fully  prepared,  and  carried  with  him  the  instrument  he 
was  to  use  in  effecting  the  crime  he  intended.  Nothing,  in  fact,  remained 
for  him  to  do  but  deposit  it  on  the  railway  at  the  time  easily  within  his  reach. 
In  considering  whether  a  particular  act  done  amounts  to  an  attempt  in  a  crim- 
inal sense,  the  proximity  or  remoteness  of  the  person  or  thing  intended  to  be 
injured  is  generally  an  important  element,  as  the  adjudicated  cases  will  show.  ■ 
The  learned  argument  of  counsel  delivered  in  1862  in  the  case  of  Reg,  v. 
Cheeseman,  and  often  referred  to  by  courts  and  text  writers,  illustrates  this 
idea.  He  observed  as  follows:  *  A  man  may  do  an  act  with  intent  to  commit 
some  crime  anywhere;  for  example,  a  man  may  buy  a  rifie  in  America  with 
intent  to  shoot  a  man  in  England,  but  the  buying  of  the  rifle  could  not  be 
construed  into  an  attempt  to  shoot  the  man.  If  a  notorious  burglar  is  seen  to 
put  a  picklock  key  into  a  door  the  jury  may  assume  that  he  is  attempting  to 
break  into  the  house,  but  if  he  were  found  purchasing  a  picklock  key  ten  miles 
from  the  house  in  question  it  would  be  impossible,  without  other  evidence,  to 
say  that  it  was  bought  with  intent  to  break  into  that  house.'  —  Leigh  &  C. 
140.  The  obfjervations  of  Blackburn,  J.,  in  the  same  case,  are  suggestive: 
•  There  is  no  doubt  a  difference  botween  the  preparation  antecedent  to  the  of- 
fense and  the  actual  attempt,  but  if  the  actual  transaction  has  commenced, 
which  would  have  ended  the  crime  if  not  interrupted,  there  is  clearly  an  at- 
tempt to  commit  the  crime.'  The  proximity  on  the  one  hand,  and  remote- 
ness on  the  other,  of  the  intended  subject  of  the  injuiy  enter  largely  into  the 
question  of  whether  the  actual  transaction  has  commenced.  The  circum- 
stances of  the  case  in  hand  satisfy  all  known  requirements  of  mere  proximity. 
The  track  of  the  railway  runs  but  a  few  feet  from  the  doorway  of  the  dwell- 
ing-house of  the  prisoner,  and  it  is  apparent,  therefore,  that,  if  in  that  house 
he  performed  an  overt  act  towards  presently  executing  his  intended  crime,  or 
if  he  there  commenced  the  doing  of  such  an  act  which  was  continuous  in  its 
nature,  and  intended  to  be  forthwith  completed  elsewhere,  he  committed  the 
offense  charged,  if,  while  so  attempting  the  perpetration  of  the  crime,  he  was 
interrupted  by  extrjineous  causes  preventing  him  from  proceeding  further  in 
the  execution  of  his  purpose.     We  do  not  in  this  connection  overlook  the  fact 
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pointed  out  in  the  argument  for  the  defense  that  the  movements  of  the  pris- 
oner at  the  time  he  was  interrupted  by  the  officers  had  carried  him  not  iie^irer 
to,  but  further  from,  the  track  of  the  road  upon  which  it  was  his  intention  to 
place  the  explosive  he  carried;  or,  to  quote  the  language  of  the  learned  coun- 
sel, « every  step  the  defendant  took,  from  the  time  he  left  his  own  door  until 
hisL  arrest,  was  a  step  away  from,  and  in  an  opposite  direction  to,  the  line  or 
lines  of  the  Sutter-Street  cable  cars.'  In  our  judgment,  however,  there  is  no 
significance  whatever  in  this  circumstance.  If,  indeed,  there  was  any  doubt 
of  the  intent  with  which  the  prisoner  began  his  movement  on  the  morning  in 
question,  the  direction  in  which  he  traveled  with  reference  to  the  location  of 
the  road  might  have  been  of  importance.  If  the  criminal  intent  here  were  to 
be  inferred  only  from  the  precise  act  then  done,  it  might  with  much  plausibil- 
ity be  argued  that  a  man  really  intending  to  presently  fire  a  house,  or  blow  up 
a  roadway,  would  be  found  approaching  and  not  receding  from  the  object  he 
intended  to  destroy.  But,  as  observed  already,  we  know  the  criminal  intent 
of  the  prisoner  here,  as  an  independent  fact;  he  admits  it;  his  counsel  did  not 
deny  it;  and,  therefore,  if  the  prisoner,  armed  for  the  purpose,  and  within  a 
few  steps  of  the.  line  of  the  road,  was,  when  interrupted,  in  motion,  and  act- 
ively maneuvering  to  accomplish  the  crime  intended,  it  is  of  no  practical  im- 
portance that  at  the  exact  moment  of  interruption  he  had  reached  a  point  fur- 
ther (by  a  distance  equal  to  tlie  width  of  his  dwelling-house)  from  the  track 
than  he  was  when  he  actually  started  out  on  his  criminal  endeavor.  It  should 
not  be  forgotten  in  this  connection  that  the  plan  agreed  upon  between  the 
prisoner  and  his  confederate,  on  the  day  before,  necessarily  required  as  part 
of  the  means  of  executing  it,  that  the  first  movement  of  the  prisoner  should 
be  towards  the  east, — in  a  direction  from  and  not  towards  the  track  of  the 
road.  The  dwelling-house  of  the  prisoner  is  to  the  east  of  the  railroad;  and 
the  conjunction  of  Hyde  and  Turk  streets,  where  the  confederates  had  agreed 
to  meet,  is  at  a  point  still  further  to  the  east.  From  that  place  they  were  to 
reach  the  roadway;  not  necessarily  at  the  nearest  point,  but  at  the  one  deemed 
safest  for  them, — ^the  point  where  they  would  be  least  likely  to  *  get  caught;' 
and  it  was  while  pursuing  the  prearranged  details  of  the  enterprise  that  the 
prisoner  reached  the  southern  line  of  Turk  street,  where  he  discovered  the 
presence  of  the  ofticers  on  the  watch  there  for  his  appearance.  This  was  an 
interruption  which  practically  put  an  end  to  his  criminal  endeavor,  and  but 
for  that  interruption,  so  far  as  appears,  he  would  have  effected  the  crime  he 
was  then  attempting  to  consummate.  He  was  engaged  at  that  moment  in 
an  active  endeavor  to  reach  the  road  at  a  point  deemed  by  him  most  eligible 
for  the  purpose  in  hand,  and  in  all  probability  already  actually  selected  in  his 
own  mind.  He  was  armed  with  the  necessary  explosive,  and  all  this  occurred 
within  but  a  few  steps  of  the  railroad  which  was  the  immediate  subject  of  the 
injury  intended.  We  have  carefully  examined  all  the  authorities  upon  the 
subject  of  criminal  attempts  within  our  reach.  Of  course,  the  circumstances 
of  each  case  differ  in  a  greater  or  less  degree  from  those  of  all  other  cases;  the 
nature  of  the  crime  proposed  as  being  one  of  actual  violence  or  otherwise,  the 
particular  agencies  by  which  it  was  intended  to  be  committed,  theactual'or 
supposed  adapUition  of  those  agencies  to  the  purpose  in  hand  as  being  likely 
to  effect  the  object  intended,  and  a  variety  of  other  details,  varying  from  time 
to  time  as  the  discoveries  of  science  and  the  progress  of  invention  have  pro- 
duced novel  instrumentalities  of  destruction,  while  they  have  not  disturbed 
the  rules  of  decision,  have  constantly  called  for  new  applications  of  those  rules 
by  the  courts  to  the  improved  agencies  employed  in  the  perpetration  of  crime. 
It  would  be  unprofitable  to  cite  the  authorities  here.  The  question  before  us 
involves  the  mere  application  of  recognized  rules  to  the  particular  facts  of  the 
case  in  hand,  and,  as  observed  by  the  leiirned  commentator  to  whom  we  have 
already  referred,  •  perhaps  the  only  practicjible  method  is  for  the  judge  in  each 
case  to  consider  the  special  facts  in  determining  whether  or  not  a  criminal  at- 


Digitized  by 


Google 


698  PACIFIC  REPORTER.  [Cal. 

tempt  has  been  proven.'    We  are  of  the  opinion  that  upon  the  facts  in  evi- 
dence, tested  by  the  rules  referred  to,  the  prisoner  is  guilty  as  charged  in  the 
information." 
We  advise  that  the  judgment  and  order  be  affirmed. 

We  concur:    Foote,  C.  ;  Hayne,  0. 

Per  Curiam.    For  tlie  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  are  aflBrmed. 


(75  Cal.   595) 

MoYLE  et  al.  V.  Landers  et  ah    (ITo.  11,906.) 
{Supreme  Court  of  California.    April  21, 1888.) 
Appeai,— REQxnsiTES—NoTiCB— Serviob  on  Attorney— Death  of  Client. 

Where  the  record  on  appeal  shows  there  were  several  defendants,  all  represented 
by  the  same  attorney  of  record,  and  the  attorney  of  record  accepted  service,  for  all 
the  defendants,  of  a  notice  of  appeal,  and  it  appears  that  one  of  the  defendants  died 
between  the  date  of  the  judgment  and  the  service  of  the  notice, — a  fact  unknown  to 
plaintiff  or  his  attorney, — a  motion  to  dismiss  the  appeal  as  to  the  legal  representa- 
tives of  the  deceased,  on  the  ground  that  the  service  of  the  notice  as  to  the  deceased 
was  void,  made  by  the  same  attorney  who  accepted  the  service,  will  be  denied  with- 
out prejudice. 

In  bank.    Appeal  from  superior  court,  city  and  county  of  San  Francisco; 
T.  H.  RiORDAN,  Judge.    . 
Motion  to'dismiss  an  appeal. 
Z.  E.  BiUkeli/,  for  appellants.    H,  SiehersU  for  respondents. 

McFarland,  J  This  case  is  now  before  us  upon  a  motion  to  dismiss  the 
appeal  as  to  the  respondent  Michael  Landers,  and  his  legal  representatives. 
Upon  an  examination  of  the  papers,  we  find  that  there  were  several  defend- 
ants in  the  court  below,  and  tliat  they  all  appeared  by  the  same  attorney  of 
record.  Judgment  went  for  defendants;  and  in  due  time  plaintiffs  filed  their 
notice  of  appeal,  and  served  it  on  tlie  said  attorney  of  record,  who  accepted 
service  for  all  the  defendants.  As  a  matter  of  fact,  however,  the  defendant 
Michael  Landers  had  died  between  the  entry  of  the  judginent  and  the  service 
of  the  notice  of  appeal;  this  fact  being  unknown  to  plaintiffs  or  their  attor- 
ney. And  this  motion  is  based  on  the  ground  that  the  service  of  the  notice 
of  appeal  was  void,  because,  at  the  time  of  the  service,  the  said  Landers  was 
dead;  and  it  is  made  by  the  same  attorney  who  accepted  the  service.  In  such 
a  case  this  court  will  not  entertain  a  motion  to  dismiss  the  appeal,  made  by 
the  attorney  who  accepted  service  for  the  d  .d  man.  The  motion  to  dismiss 
is  denied  without  prejudice. 

We  concur:    Searls,  C.  J.;  Paterson,  J.;  Siiarpstein,  J. 

(76  Cal.   580) 

In  re  Wilson.    (No.  12,496.) 
(Supreme  Court  of  California,    April  20, 1888.) 

1.  Poor  Debtors — ^Examination  and  Discharob — Confinement,  for  Contempt — Fail- 

URB  TO  Pay  Alimony. 

Code  Civil  Proc.  Cal.  §  1143  et  scq.,  entitling  persons  confined  in  jail  under  execu- 
tions issued  in  civil  actions  to  a  hearing  as  to  their  property  and  effects,  with  refer- 
ence to  a  discharge,  hefore  the  judge  of  a  superior  court,  extends  to  a  person  con- 
fined in  jail  for  non-compliance  with  an  order  of  court  for  the  payment  of  alimony. 

2.  Same— Habeas  Corpus— Issue  of  Mandate. 

Where,  on  an  application  for  mandate  on  the  ground  that  petitioner  had  applied 
to  respondent,  a  judge  of  the  superior  court,  for  an  examination  under  Code  Civil 
Proc.  Cal.  %  1148,  entitling  those  in  jail  under  execution  to  an  examination  as  to 
their  property,  etc.,  with  reference  to  a  discharge,  the  answer  of  respondent  denies 
petitioner's  right  to  such  examination  under  the  Code,  but  avers  that  he  was  ac- 
corded the  examination,  and  that  his  discharge  was  refused  on  the  ground  that,  in 
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the  judgment  of  respondent,  he  was  not  entitled  to  it,  the  case  being  submitted  on 
the  answer  as  true,  though  the  prisoner  is  entitled  to  such  examination,  the  appel- 
late court  will  not  assume  that  the  decision  was  not  on  the  merits  of  the  evidence  in 
the  examination,  and  the  writ  will  be  refused. 

In  bank.  Application  for  writ  of  mandate  to  superior  court,  Alameda 
county. 

Craig  &  Meredith^  for  petitioner.    Fred.  E.  Whitney,  for  respondent. 

McFarland,  J.  In  a  certain  action  for  divorce  brought  against  petitioner, 
William  I.  Wilson,  by  his  wife,  in  the  superior  court  of  Alameda  county,  the 
said  court  on  February  1,  1887,  made  an  order  requiring  petitioner  to  pay 
plaintiff  therein  $200  per  month  alimony,  and  $800  counsel  fees.  On  April 
25, 1887,  tlie  said  court  committed  petitioner  to  the  custody  of  the  sheriff  until 
said  money  should  be  paid,  and  since  that  date  petitioner  has  been  in  jail  un- 
der said  orders.  The  petition  states  that  on  December  8, 1887,  the  petitioner, 
after  due  notice,  applied  to  the  respondent,  Hon.  Noble  Hamilton,  judge 
of  the  superior  court  of  said  county,  to  be  discharged,  under  sections  1148  et 
seq.,  Code  Civil  Proc;  and  that  the  respondent  refused,  and  still  refuses,  to 
allow  petitioner  "  to  be  examined,  or  to  take  tlie  oath  prescribed  by,  or- in  any 
manner  to  receive  any  of  the  benefits  or  privileges  provided  for  by,  said  sec- 
tions of  said  Code."  The  answer  of  respondent  first  sets  forth  that  petitioner 
"was  not  confined  in  jail  on  an  execution  issued  on  a  judgment  rendered  in  a 
civil  action;"  that  he  was  so  confined  by  virtue  of  "a  commitment  for  con- 
tempt of  court,"  and  that  he  "was  not,  and  still  is  not,  entitled  to  be  exam- 
ined, or  to  be  discharged  from  custody,  under  the  provisions  of  said  sections" 
of  the  Code.  If  these  were  the  only  statements  contained  in  the  answer,  it 
would  be  clear  that  respondent  refused  to  allow  petitioner  to  be  examined, 
and  to  consider  his  application  to  be  discharged,  on  the  ground  tliat  his  case 
did  not  come  within  tlie  provisions  of  said  sections  of  the  Code.  But  the  re- 
spondent in  his  answer  denies  that  he  refused  to  hear  petitioner's  application 
for  discharge,  and,  "on  the  contrary,  alleges  that  defendant,  as  superior 
judge  of  Alameda  county,  did,  on  the  8th  day  of  December,  1887,  hear  the 
said  application  of  said  William  I.  Wilson,  and  all  evidence,  matters,  and 
things  produced  in  behalf  of  said  application,  and  then  and  there  listened  pa- 
tiently to  the  argument  of  counsel  for  said  William  I.  Wilson,"  etc. ;  and  "that 
afterwards,  on  the  9th  day  of  January,  1888,  defendant  rendered  his  decis- 
ion, and  denied  the  application  of  said  William  I.  Wilson  for  discharge,"  on 
the  ground  that  "he  was  not,  in  the  judgment  of  defendant, entitled  thereto." 
It  is  probable  that  the  respondent  refused  to  discharge  the  petitioner,  and  to 
consider  the  merits  of  the  case,  upon  the  ground  that,  having  been  committed 
for  contempt,  he  could  not  under  any  circumstances  be  discharged  under  the 
sections  of  the  Code  referred  to.  But  as  the  case  was  submitted  on  the  an- 
swer taken  as  true,  and  as  it  avers  that  respondent  did  hear  the  application, 
"and  all  evidence,  matters,  and  things  produced  in  behalf  of  said  application, " 
and  denied  the  discharge  because  the  petitioner  "was  not  in  the  judgment  of 
respondent  entitled  thereto,"  we  cannot  take  the  fact  to  be  that  respondent 
refused  to  act  in  the  premises,  or  to  hear  and  determine  the  application.  The 
writ  of  mandate  must,  therefore,  be  dismissed. 

As,  however,  the  petitioner  may  make  another  application  for  discharge  be- 
fore the  respondent,  or  some  other  superior  judge,  and  may  renew  it  every  10 
days,  it  may  be  well  here  to  correct  an  error  into  which  the  respondent  evi- 
dently fell.  Section  1143,  Code  Civil  Proc,  is  as  follows:  "Any  person  con- 
fined in  jail  on  an  execution  issued  on  a  judgment  rendered  in  a  civil  action 
must  be  discharged  therefrom  upon  the  conditions  in  this  chapter  specified." 
The  succeeding  sections  of  the  chapter  provide  that  such  person,  upon  notice, 
may  apply  to  a  judge  of  a  superior  court  of  the  county  for  his  discharge;  that 
the  judge  must  examine  him  under  oath  as  to  his  property  and  effects,  and 
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his  ability  to  pay,  etc.,  and  liear  such  other  legal  and  pertinent  evidence  as 
may  be  produced  by  him  or  the  creditor;  and  that  if,  upon  the  examination, 
the  judge  is  satisfied  tliat  the  prisoner  should  be  discharged,  he  must,  after 
administering  a  certain  prescribed  oath,  order  his  discharge.  But  in  the  case 
at  bar  the  respondent  seems  to  have  considered  that  a  person  in  jail  for  con- 
tempt for  non-compliance  with  a  general  order  for  the  payment  of  money  to  a 
party  to  an  action  is  not  a  person  included  in  said  section  1143,  and  may  be 
confined  for  a  life-time,  although  his  inability  to  pay  be  clearly  established. 
There  is  a  weJl-settled  distinction  between  a  civil  and  a  criminal  contempt. 
The  former  consists,  generally,  in  failing  to  do  something  ordered  to  be  done 
by  a  court,  in  a  civil  action,  for  the  benefit  of  the  opposing  party  therein; 
the  latter  consists  in  acts  of  disrespect  of  the  court,  such  as  disorderly  or  vio- 
lent conduct  in  its  presence  or  immediate  vicinity,  or  in  the  doing  of  a  forbid- 
den act,  resistance  to  process,  etc.  Rap.  Contempt,  §  21  et  seq.;  Phillips  v. 
Welch,  11  Nev.  187;  People  v.  Spalding.  10  Paige,  284.  There  might  be 
Instances,  of  course,  w^here  the  character  of  the  contempt  would  be  of  difficult 
determination,  but  there  is  no  doubt  that  in  the  case  before  us  the  failure  to 
comply  with  an  order  for  the  payment  of  money  generally  was  a  civil  con- 
tempt. And  the  authorities  seem  to  be  clear  that  in  a  case  of  civil  contempt, 
that  is,  when  a  defendant  in  a  civil  action  is  ordered  by  the  court  to  pay  money 
generally  to  the  plaintiff,  and  is  committed  until  he  shall  have  paid  it,  the 
prisoner  is  in  custody  as  under  an  execution.  It  was  so  held  in  England  un- 
der the  "Lords  Act. "  Rex  v.  Stokes,  Cowp.  136.  In  Van  Wezel  v.  Van  Wezel, 
3  Paige,  43,  which,  like  the  case  at  bar,  was  contempt  for  not  paying  ali- 
mony, McCouN,  vice-chancellor,  says:  "It  is,  to  all  intents  and  purposes, 
an  execution.  The  order  is  a  judgment  rendered  in  favor  of  one  party  against 
the  other  for  the  payment  of  a  sum  certain,  or  which  may  be  reduced  to  a 
certainty  if  it  be  for  costs,  by  taxation.  The  object  of  the  precept  is  to  exe- 
cute the  order,  to  give  it  effect,  and  to  enforce  its  performance;  and,  when 
the  party  is  imprisoned  upon  it,  he  is,  within  the  letter  and  meaning  of  the 
law,  imprisoned  by  virtue  of  an  execution."  See,  also,  People  v.  Spalding , 
10  Paige,  284,  7  Hill,  301;  Case  of  Watson,  3  Lans.  413;  People  v.  Cowles, 
♦43  N.  Y.  49;  Jackson  v.  Billings,  1  Caines,  252.  We  think,  therefore,  that 
if  the  petitioner  shall  make  another  application  for  discharge,  under  the  sec- 
tions of  the  Code  above  mentioned,  it  will  be  the  duty  of  the  superior  judge 
to  whom  it  shall  be  made  to  consider  the  case  as  coming  within  the  provisions 
of  those  sections;  to  hear  evidence  touching  his  property  and  effects;  to  dis- 
charge the  petitioner  if  he  be  satisfied,  from  the  evidence,  of  his  inability  to 
pay;  and  to  remand  him,  if  he  be  not  so  satisfied.  To  hold  that  the  peti- 
tioner, though  utterly  penniless,  must  suffer  a  life  imprisonment  for  debt  be- 
cause of  the  particular  form  in  which  the  imprisonment  was  imposed,  would 
be  a  gross  violation  of  the  plain  intent  of  the  Code.     Writ  dismissed. 

We  concur:    Searls,  C.  J. ;  Sharpstein,  J. ;  Paterson,  J. ;  Thornton,  J. 

I  concur  in  the  judgment:    MoKinstry,  J. 

(75  Cal.  542) 

Toy  v.  San  Francisco  &  S.  B.  R.  Co.    (No.  9,957.) 
{Supreme  Court  of  California.    April  20, 1888.) 

Appeal— Practice— Parties— Code  Civil  Proo.  Cal.  §  940. 

Defendant  moved  to  have  certain  persons  substituted  as  defendants  in  his  stead, 
and  made  them  parties  to  such  motion.  The  motion  was  denied,  and  judgment  en- 
tered against  defendant.  Held  that,  on  appeal  from  such  judgment  by  defendant, 
such  persons  are  adverse  parties  within  the  meaning  of  Code  Civil  Proc.  Cal.  §  940, 
providing  that  notice  of  appeal  shall  be  served  on  the  adverse  party. 

Commissioners*  decision.     Department  1.     Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  John  Hunt,  Judge. 


Digitized  by 


Google 


Cal.]  TOY  V.  SAN   FRANCISCO   &   S.  R.  R.  00.  701 

Assumpsit  by  George  D.  Toy  against  San  Francisco  &  San  Eafael  Railroad 
Company.    Judgment  for  plaintiff,  and  defendant  appeals. 

Lloyd  &  Wood,  for  appellant,  Olnej/i  Chickering  c&  Thomas,  for  appellee. 
JST.  A.  Powell,  for  S.  H.  Harmon. 

FooTE,  C.  This  action  was  brought  to  recover  a  cei-tain  sum  of  money 
alleged  to  be  due  the  plaintiff.  Before  any  answer  was  filed  to  the  complaint, 
the  defendant  moved,  upon  affidavit,  that  an  order  of  the  trial  court  should 
be  made  substituting  S.  H.  Harmon  and  the  Gordon  Hardware  Company  in 
place  of  the  defendant,  and  discliarge  it  "from  liability  to  any  party,  upon  its 
depositing  in  court  the  amount  claimed  in  the  contract  mentioned  in  the  com- 
plaint." Upon  the  hearing  of  this  motion  it  was  refused,  and,  the  defendant 
failing  to  answer,  judgment  by  default  was  given,  and  made  in  favor  of  the 
plaintiff  as  prayed  for.  From  that  judgment  this  appeal  is  taken.  It  is 
claimed  that  the  cofirt,  upon  the  proof  made,  should  have  substituted  S.  H. 
Harmon  and  the  Gordon  Hardware  Company  in  place  of  the  defendant;  and 
it  is  perfectly  plain  that,  if  the  judgment  is  reversed,  it  must  be  because  this 
substitution  was  not  made;  and  it  must  result  from  such  reversal  that  Har- 
mon and  the  Gordon  Hardware  Company  will  become  the  defendants  in  the 
action,  and  the  present  defendant  be  "discharged  from  liability  to  any  party." 
Although  not  named  as  parties  to  the  judgment  as  it  stands,  Harmon  and 
that  company- were  served  with  notice  of  the  motion,  under  the  provisions  of 
section  386,  Code  Civil  Proc,  and  appeared  in  the  court  below,  and  became 
quasi  parties  to  the  action,  so  far  as  their  rights  were  affected  by  the  granting 
or  refusal  of  that  motion.  The  order  of  the  court  below  absolved  them  from 
all  connection  with  the  cause  from  that  time,  and  the  effort  now  is  to  reverse 
the  action  of  the  trial  court  in  that  respect,  and  to  make  them  parties  defend- 
ant. 

A  motion  is  made  to  dismiss  the  appeal  because  Harmon  and  the  Gordon 
Hardware  Company,  nor  their  attorneys,  were  not  served  with  notice  thereof. 
And  the  question  to  be  determined  upon  that  motion  is  whether  or  not  they 
are  "adverse  parties"  in  the  sense  in  which  that  term  is  to  be  taken  under 
section  940,  Code  Civil  Proc.  Harmon  and  the  Gordon  Hardware  Company, 
certainly  became  qua^i  parties  to  the  action  when  they  were  served  with  no- 
tice of  the  motion  to  substitute  them  for  the  defendant  in  the  court  below. 
By  the  action  of  that  court  their  rights  were  affected  and  determined.  If  the 
contention  of  the  appellant  is  to  prevail,  it  seems  plain  to  us  that  quasi  parties 
to  the  action,  whose  rights  were  passed  upon  in  the  trial  court,  will  be  affected 
to  such  an  extent  as  that  they  will  have  put  upon  them  as  defendants  a  bur- 
den which  the  court  below  refused  to  impose.  Therefore,  their  interests  in 
relation  to  the  subject-matter  of  the  appeal  is  in  conflict  with  the  reversal  of 
the  judgment  appealed  from,  and  they  were  entitled  to  notice  of  the  appeal. 
Williams  v.  Mining  Ass^n,  66  Cal.  193,  5  Pac.  Rep.  85,  and  cases  cited;  In 
re  Medhury,  48  Cal.  83.  At  the  appellant's  instance  they  were  made  parties 
to  the  motion  to  substitute  in  the  court  below.  By  the  appeal  it  is  sought  to 
allow  the  appellants  to  effect  that  in  the  supreme  court  which  was  denied  them 
in  the  trial  court,  the  result  of  which  would  be  that  qua^i  parties  to  the  action 
would  be  concluded  of  their  rights  to  be  heard  in  the  appellate  court  upon  a 
matter  in  which  they  were  heard  and  their  rights  determined  in  the  lower 
court.     The  appeal  should  be  dismissed. 

We  concur:    Belcher,  C.  C;  Hayne,  C. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion  the  appeal 
is  dismissed. 


Digitized  by 


Google 


702  PACIFIC  REPOBTEE.  [Cal, 

<75  Cal.  566) 

Hendy  v.  March.    (No.  9,714.) 
(Supreme  Court  of  Cal/ijomia,    April  20, 1888.) 

1.  Account  Stated — ^What  Constitutes. 

Where  it  appears  that  an  account  against  defendant  has  been  presented  and  exam- 
ined by  him,  and  no  objections  made  thereto  for  several  months,  it  becomes  an  ac- 
count stated.^ 

3.  Same— Mistakes— Pleading. 

A  party  seeking  to  take  advantage  of  a  mistake  in  an  account  stated  must  put 
such  mistake  in  issue  by  his  pleadings. 

8.  Partnership— What  Constitutes — ^Agreement  tor  Use  op  Ship. 

Under  Civil  Code  Cal.  §  2395,  declaring  that  a  partnership  is  an  association  of  per- 
sons for  the  purpose  of  carrying  on  business  together,  and  dividing^  the  profits,  two 
persons  having  agreed  that  one  should  furnish  money  to  keep  a  ship  in  repairs,  col- 
lect the  earnings,  divide  the  surplus  with  the  other,  and,  in  case  the  earnings  were 
not  sufficient  to  pay  the  advances,  such  other  was  to  pay  a  portion  of  the  deficiency, 
are  partners,  and  the  statute  of  limitations  will  not  commence  to  run  against  the 
party  making  the  advances  until  the  affairs  of  the  firm  are  closed.' 

Commissioners'  decision.  Department  2.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  F.  W.  Lawler,  .Judge. 

Action  on  an  account  stated,  by  Joshua  Hendy  against  W.  F.  March.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 

J.  H.  Skirm  and  John  C,  Hall,  for  appellant.  17.  H.  Hart,  for  respond- 
ent. 

Hayne,  C.  Action  on  an  account  stated.  The  court  fonnd  that  the  ac- 
count was  stated  as  alleged.  The  defendant  contends  that  the  findings  is  not 
sustained  by  the  evidence. 

There  being  a  substantial  conflict,  it  must  be  assumed  at  this  stage  of  the 
case  that  the  version  of  the  plaintiff's  witnesses  is  the  true  one.  According 
to  them,  the  account  was  made  up  and  presented  to  the  defendant,  who  went 
over  it  with  the  expert,  and  "made  no  objections  whatever  to  the  account," 
from  the  time  it  was  presented  to  him  in  August,  1881,  "until  after  this  suit 
was  brought,"  which  was  on  November  25  of  the  same  year.  This  was  a 
sulFicient  acquiescence  from  which  to  imply  an  assent.  It  seems  to  be  well 
settled  that  the  assent  may  be  implied.  In  Terry  v.  Sickles,  13  Cal.  427,  the 
court,  per  Cope,  J.,  said:  "If  the  account  be  sent  to  the  debtor,  and  he  does 
not  object  to  it  within  a  reasonable  time,  his  acquiescence  will  be  taken  as  an 
admission  that  the  account  is  truly  stated. "  In  relation  to  this  subject.  Judge 
Story  says:  "It  is  sufficient  if  it  has  been  examined  and  accepted  by  both 
parties,  and  this  acceptance  need  not  be  express,  but  may  be  implied  from 
circumstances.  Between  merchants  at  home  an  account  which  has  been  pre- 
sented, and  no  objection  made  thereto,  after  the  lapse  of  several  posts  is  treated, 
under  ordinary  circumstances,  as  being  by  acquiescence  a  stated  account. 
Between  merchants  in  different  countries  a  rule  founded  in  similar  considera- 
tions prevails.  If  an  account  has  been  transmitted  from  the  one  to  the  other, 
and  no  objection  is  made  after  several  opportunities  of  writing  have  occurred, 
it  is  treated  as  an  acquiescence  in  the  correctness  of  the  account  transmitted, 
and  therefore  it  is  deemed  a  stated  account."  1  £q.  Jur.  §  526.  The  same 
rule  is  laid  down  by  Green  leaf.  2  Greenl.  Ev.  §  126.  The  evidence  above 
referred  to  brings  the  case  fairly  within  this  rule.  And  the  account  was  un- 
doubtedly final  in  character,  and  showed  an  indebtedness  against  defendant  of 
a  specific  amount,  and  was  sufficient  in  all  respects  to  serve  as  the  basis  of  an 
account  stated. 

^Sce,  also,  as  to  what  constitutes  an  account  stated,  Heldenheimer  v.  Ellis,  (Tex.)  8 
S.  W.  Rep.  666;  Walker  v.  Steele,  (Colo.)  12  Pac.  Rep.  423;  Whitehead  v.  Darling, 
(Ky.)  5  S.  W.  Rep.  356;  Rehiil  v.  McTague,  (Pa.)  7  Atl.  Rep.  224;  Rhyne  v.  Love,  (N. 
C.)  4  S.  E.  Rep.  536. 

«See  Clift  v.  Barrow,  (N.  Y.)  15  N.  E.  Rep.  827,  and  nota 
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The  defendant  contends,  however,  that,  even  if  this  be  so,  he  is  entitled  to 
show  mistakes  in  the  account.  But  an  account  stated  becomes  a  contract. 
As  was  said  by  the  court,  per  Shafter,  J.,  in  Caref/  v.  Petroleum  Co,,  33 
Cal.  697;  ''An  account  stated  alters  the  nature  of  the  original  indebtedness, 
and  is  itself  in  the  nature  of  a  new  promise  or  undertaking.  Foster  v.  Al- 
lanson,  2  Term  R.  479;  Holmes  v.  B^Camp,  1  Johns.  36.  Therefore,  an  ac- 
count stated  with  a  new  firm  may  include  debts  due  to  a  former  firm,  or  to 
one  of  the  partners.  David  v.  Ellice,  5  Barn.  &  C.  196;  Ooufjh  v.  Davies,  4 
Price,  200..  An  action  upon  an  account  stated  is  not  founded  upon  the  orig- 
inal items,  but  upon  the  balance  ascertained  by  the  mutual  consent  of  par- 
ties." It  follows  that,  as  is  the  case  with  other  contracts,  the  mistake  must 
be  put  in  issue  by  the  pleadings.  Auzerais  v.  Naglee,  15  Pac.  Rep.  372;  Terry 
V.  Sickles,  13  Cal.  427.  The  pleadings  here  did  not  present  any  such  ques- 
tion .  Furthermore,  we  cannot  say  from  the  evidence  that  there  was  any  mis- 
take. 

Nor  is  the  statute  of  limitations  a  bar  to  any  part  of  the  plaintiff's  demand. 
The  plaintiff  and  the  defendant  were  partners  in  the  use  and  earnings  of  the 
vessel.  The  finding  is  that,  being  each  the  owner  of  an  interest  in  the  ves- 
sel, it  was  agreed  that  the  plaintiff  "should  take  the  charge  and  management 
of  said  schooner,  W.  F.  March,  and  that  the  plaintiff  should  advance  money 
to  keep  said  schooner  in  repair  and  equipped  for  use,  and  to  advance  all  nec- 
essary running  expenses  of  said  schooner,  and  to  collect  all  earnings  of  said 
schooner,  and  apply  said  earnings  to  his  advances,  and  the  surplus,  if  any,  to 
be  divided  as  follows:  three-quarters  to  the  plaintiff,  and  one-quarter  to  de- 
fendant; and,  if  the  earnings  were  not  sufficient  to  pay  the  advances,  then  de- 
fendant was  to  pay  plaintiff  one-fourth  of  the  deficiency."  Here  is  a  distinct 
agreement  to  share  in  the  profits  and  loss  arising  from  the  use  of  the  vessel, 
and  such  an  agreement  constitutes  a  partnership.  Civil  Code,  §  2395.  It  is 
not  necessary  to  say  that  the  partnership  extended  to  the  ship  itself  as  contra- 
distinguished from  its  use.  "Part  owners  of  a  ship  do  not,  by  simply  using 
it  in  a  joint  enterprise,  become  partners  as  to  the  ship."  Civil  Code,  §  2396. 
But  the  use  of  a  ship  is  distinct  from  the  ship  itself,  and  there  may  be  a  part- 
nership in  the  use  or  earnings,  although  as  to  the  vessel  Itself  the  parlies  are 
tenants  in  common.  Merritt  v.  Walsh,  32  K.  Y.  689;  Bulflnch  v.  Winchen- 
bach,  3  Allen,  161;  Mumford  v.  Nicoll,  20  Johns.  633;  Hinton  v.  Law,  10 
Mo.  701.  The  above  finding  is  within  the  issues;  for  the  defendant  pleaded 
the  statute  of  limitations,  and,  this  being  denied  by  force  of  the  provision  of 
the  Code,  anything  which  related  to  the  issue  so  raised  was  proper  to  be  ex- 
amined. The  evidence,  in  our  judgment,  sustains  the  finding.  Indeed,  it 
seems  to  have  been  the  understanding  of  the  defendant  that  he  was  the  part- 
ner of  the  plaintiff,  for  he  says:  "I  never  was  satisfied  with  the  account,  nor 
were  either  of  the  partners."  If  such  was  the  relation  of  the  parties,  it  is 
manifest  that  the  statute  of  limitations  did  not  begin  to  run  until  the  affaii-s 
were  wound  up,  and  the  balance  due  agreed  upon  between  the  parties,  which 
was  the  result  of  the  account  stated. 

We  see  no  error  in  the  admission  of  evidence.  We  therefore  advise  that 
the  judgment  and  order  appealed  from  be  affirmed. 

We  concur:    Belcher,  C.  C.  ;  Foote,  C. 

Per  Curiam.    For  the  reasons  given  in  the  foregoing  opinion  the  Judg- 
ment and  order  appealed  from  are  alflrraed. 
(75  Cal.  601)  

Mechanics'  Foundry  of  San  Francisco  o.  Byall.    (No.  11,209.) 

i&upreme  Court  of  California,    April  24, 1888.) 

Injunction— Against  Trespass— Pleading — Suffioienot  op  Alubgation. 

Complainant,  praying  an  injunction  against  trespass  by  a  former  employe  intrud- 
lug  into  his  workshop,  alleged  that  the  law  afforded  no  adequate  protection ;  that  a 
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continuance  of  the  trespass  would  result  in  irreparable  injury  to  him ;  that  defend- 
ant was  unable  to  respond  in  damages ;  that  pecuniary  compensation  for  the  actual 
damages  would  not  be  adequate  relief;  and  that  restraint  was  necessary  to  pre- 
vent continuance  of  the  intrusions,  and  multiplicity  of  suits.  Heldy  that  neither  the 
naked  allegation  of  Irreparable  injury,  nor  the  insolvency  of  the  trespasser,  were 
sufhcient  to  warrant  an  injunction  against  a  trespass. 

Commissionere'  decision.  Department  1.  Appeal  from  superior  court,  city 
and  county  of  Siui  Francisco;  T.  K.  Wilson,  Judge. 

Action  for  injunction  by  Mechanics'  Foundry  of  San  Francisco,  against 
Joseph  £.  Kyall.  At  first  trial,  plaintiit  obtained  damages  and  an  injunction. 
Defendant  appealed.  Judgment  was  reversed,  and  the  case  remanded.  At 
the  second  trial,  on  an  amended  complaint,  defendant  entered  a  general  de- 
murrer, which  was  sustained,  and  the  action  was  dismissed.  Plaintiff  ap« 
X>ea1s. 

Manuel  Eyre,  for  appellant.    JR.  Percy  Wright,  for  respondent. 

Belcher,  C.  C.  This  action  was  brought  to  obtain  an  injunction  restrain- 
ing the  defendant  from  doing  certain  acts  complained  of  by  plaintiff.  The 
case  was  before  this  court  on  a  former  appeal,  and  it  was  held  that  the  com- 
plaint, as  then  framed,  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  62  Cal.  4l6.  *  The  allegations  of  the  complaint  are  set  out  in  the 
opinion.  When  the  case  went  back  to  the  superior  court,  an  amended  com- 
plaint was  filed,  and  to  that  a  general  demurrer  was  interposed  and  sustained. 
Plaintiff  declined  to  further  amend  its  complaint,  and  thereupon  judgment 
was  entered  dismissing  the  action.  The  additional  allegations  in  the  amended 
complaint  are:  "That  an  action  at  law  will  be  wholly  inadequate  to  protect 
this  plaintiff;  that  a  continuance  of  such  acts, — and  defendant  announces  his 
positive  determination  so  to  continue  them  each  day, — will  work  irreparable 
injury  to  this  plaintiff;  that,  if  not  restrained,  such  acts  will,  before  it  will 
be  possible  to  obtain  a  decision  in  an  action  at  law,  work  irreparable  injury 
to  this  plaintiff,  and  utterly  ruin  its  business;  that  said  defendant  is  utterly 
unable  to  respond  in  damages;  that  he  is  impecunious  and  totally  without 
means;  that  pecuniary  compensation  for  the  actual  damages  from  day  to  day 
will  not  afford  adequate  relief,  nor  prevent  the  continuance  of  said  intrusions; 
and  restraint  is  necessary  to  prevent  multiplicity  of  suits." 

It  was  alleged  in  the  original  complaint  that  defendant  was  a  stockholder 
in  the  corporation  plaintiff,  and  in  the  amended  complaint  that  he  was  a  stock- 
holder and  director  of  the  corporation.  This  allegation  was  striken  out  of 
the  amended  complaint;  but  on  whose  motion  or  for  what  reason  it  was  done 
does  not  appear.  If  defendant  was  in  fact  a  stockholder  and  director  of  the 
corporation,  it  is  not  easy  to  see  how  he  could  be  called  a  trespasser  for  doing 
the  acts  complained  of.  But,  however  this  may  be,  before  a  court  of  equity 
will  interfere  to  restrain  a  trespass,  it  must  appear  that  the  injury  to  result 
from  the  trespass  will  be  irreparable  in  its  nature;  and  it  is  not  sufficient 
simply  to  allege  that  fact,  but  it  must  be  shown  to  the  court  how  and  why  it 
will  be  so.  "The  mere  allegation  that  irreparable  injury  will  result  to  the 
complainant  unless  protection  is  extended  to  him  is  not  sufficient.  The  facts 
must  be  stated,  that  the  court  may  see  that  the  apprehensions  of  irreparable 
mischief  are  well  founded."  Carlisle  v.  Steoenson,  3  Md.  Ch.  499;  Waldron 
V.  Marsh,  5  Cal.  120;  Turnpike  Co.  v.  Supervisors  of  Tuba,  13  Cal.  190; 
High,  Inj.  (2d  Ed.)  §  722.  Nor  will  equity  interpose  to  restrain  a  trespass^ 
simply  because  he  is  a  trespasser  and  is  insolvent.  Other  facts  and  circum- 
stances must  be  shown  before  the  extraordinary  remedy  of  injunction  can  be 
invoked .  "  The  fact  that  a  trespasser  is  insolvent  will  not  give  chancery  juris- 
diction to  enjoin  his  acts,  where  the  other  circumstances  of  the  case  preclude 
it."  Turnpike  Co.  v.  Barnett,  2  Cart.  (Ind.)  536;  1  High.  Inj.  (2d  Ed.)  §  701. 
There  may  be  otiier  efficient  means  of  preventing  the  commission  of  the 
threatened  trespass  which  can  be  availed  of  without  any  violation  of  law ;  and^ 
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if  so,  such  means  should  first  be  resoited  to.  In  the  casejast  above  cited, 
where  an  injunction  was  asked  to  restrain  trespassers,  it  was  said:  "If  these 
men  are  not  responsible  for  their  acts  in  damages,  we  should  suppose  they 
might  he  crowded  out  of  the  way  by  a  molUter  mantis  itnposuiV  Many  cases 
might  be  mentioned  where  this  rule  would  be  applicable.  For  example,  if 
one  should  discharge  his  cook  or  a  clerk  in  bis  store,  and  the  cook  or  clerk 
should  return  and  insist  upon  his  right  to  occupy  his  former  place  in  the 
kitchen  or  at  the  counter,  and  should  threaten  to  continue  to  do  so  every  day, 
to  the  exclusion  of  any  other  cook  or  clerk,  no  one  would  think  it  necessary  to 
ask  for  an  injunction  to  stop  the  intrusions,  or  that  a  court  of  equity  would 
grant  the  relief  if  it  were  asked  for.  We  see  no  reason  why  the  same  rule 
should  not  be  applied  here.  If  the  defendant  had  no  right  to  enter  and  occupy 
a  place  in  the  plaintiff's  foundry,  it  would  seem  that  he  might  easily  have 
been  stopped  at  the  door,  or,  having  entered,  have  been  put  out  by  calling  in 
a  policeman  if  necessary. 

In  our  opinion,  the  demurrer  was  properly  sustained^  and  the  judgment 
should  be  affirmed. 

We  concur:    Poote,  C;  Hatne,  C. 

Per  Curiam.    For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment is  affirmed. 


(75  Cal.  584} 

Goodwin  d.  McCabe.     {No.  11,293.) 
(Supreme  Cowrt  of  CaUfomia.    April  31, 1888.) 

1.  LisnTATioiT  OF  Actions— Adverse  Possession — CoNSTRUomrE  Possession— Nat- 
ural Boundaries. 

Where  plaintdil  cUdmed  by  prior  possession  land  bounded  partly  by  fences  and 
partl]^  by  a  lake  and  sloueh.  the  court  instructed  the  jury  that  it  was  sufficient  to 
constitute  possession  if  plaintiff  had  a  substantial  inclosure,  such  as  would  protect 
crops,  turn  cattle,  etc.,  without  mentioning  the  natural  barriers.  Held^  that  plain- 
tiff was  entitled  upon  specific  request  to  have  the  jury  also  instructed  at  to  tne  ef- 
fect of  such  natural  barriers.^ 
8.  SAHB-~CoLoa  OF  Title— Swamp-Land  Certificates. 

A  certificate  of  purchase  of  swamp-land  constitutes  color  of  title ;  Ck>de  Civil  Proc. 
Cal.  f  1925,  declaring  it  "evidence  that  the  holder  *  *  ♦  is  the  owner  of  the 
tract  described  therein ;"  and  entry  thereunder  in  good  faith,  and  using  for  graz- 
ing purposes,  constitutes  constructive  possession^  even  if  the  land  is  not  inclosed.* 
8.  Public  Lands— Homestead  Entry— Adverse  Claimants— Constructive  Posses- 
sion. 

Taking  possession  either  with  or  without  force,  under  a  United  States  homestead 
entry,  is  invalid  where  the  land  is  in  the  actual  possession  of  one  who  has  no  title, 
but  a  mere  possession;  but  valid,  if  without  force,  and  the  possession  of  the  ad- 
verse claimant  is  constructive  only. 
4.  Evidence— Documents— Maps  prom  Land-Offioe. 

A  copy  of  a  map  of  land  on  file  in  the  office  of  the  register  of  the  land-office,  and 
certified  by  him,  is  admissible  in  evidence. 

Commissioners'  decision.  Department  2.  Appeal  from  superior  court,  Lake 
county;  IIodnky  J.  Hudson,  Judge. 

Ejectment  by  Charles  Goodwin  against  William  B.  McCabe.  Judgment  for 
defendant,  and  plaintiff  appeals. 

Fox  d'  Kellog  and  Eug.  W.  Britt,  for  appellant.  R.  W.  Crump  and  S. 
K.  Welch t  for  respondent. 

Hayne,  C.  Ejectment.  The  plaintiff  relies  on  prior  possession.  The  de- 
fendant relies  on  a  homestead  entry  under  the  laws  of  the  United  States. 

»On  the  subject  of  adverse  possession,  see  McLaughlin  v.  Del  Re,  (Cal.)  16  Pac.  Rep. 
881,  and  note. 
•On  the  subject  of  color  of  title,  see  Hickman  v.  Link,  (Mo.)  7  S.  W.  Rep.  12,  and  note. 

v.l7p.no.8 — 46 
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Verdict  and  judgment  for  defendant.  Plaintiff  appeals  from  the  judgment, 
and  from  an  order  denying  his  motion  for  a  new  trial. 

We  think  that  the  judgment  and  order  must  be  reveraed  for  the  refusal  of 
certiiin  instructions  requested  by  plaintiff.  The  land  in  controversy  is  public 
land.  The  plaintiff  resided  upon  an  adjoining  piece,  to  which  the  title  is  un- 
disputed. In  order  to  maku  out  his  possession,  he  proved  that  the  whole 
tract,  including  that  upon  which  he  resided,  had  on  one  side  a  body  of  water 
known  as  "Clear  Lake,"  on  another  a  slough  which  emptied  into  the  lake, 
and  on  the  remaining  sides  a  fence  built  partly  by  himself  and  partly  by  his 
neighbors;  and  he  gave  evidence  tending  to  show  the  pasturing  of  his  cattle 
there.  The  greater  part  of  the  evidence  related  to  the  character  of  the  slough; 
that  is  to  say,  whether  it  was  of  suflacient  depth  and  firmness  of  bottom  to 
turn  cattle.  In  its  charge  the  court  made  no  mention  of  the  natural  bound- 
aries, but  simply  told  the  jury  that  ii?was  sufficient  for  the  plaintiff  to  have  a 
substantial  inclosure,  and  that  "a  substantial  inclosure  is  such  a  one  as  a 
prudent  farmer  would  have  to  protect  a  growing  crop,  and  sufficient  to  pro- 
tect the  land  from  cattle,  horses,  and  hogs;  the  character  of  the  land  and  the 
crops  growing  upon  the  same  being  considered."  This  was  all  which  was 
said  upon  the  subject.  No  reference  to  natural  barriers  was  made.  There- 
upon the  plaintiff  requested  the  court  to  give  the  following  instruction:  "If 
plaintiff,  at  any  time  before  the  defendant  entered  upon  the  land  in  contro- 
versy, built  a  fence  of  any  kind  in  such  a  manner  that,  together  with  natural 
barriers,  it  formed  a  complete  inclosure  sufficient  to  turn  cattle,  which  inclos- 
ure included  within  it  the  land  in  controversy;  "and  if  said  land  was  suitable 
for  pasturage,  and  was  used  by  plaintiff  for  that  purpose  up  to  the  time  of  the 
entry  of  the  defendant, — then  there  was  establisiied  in  plaintiff  such  possession 
of  said  lands  as  to  entitle  him  to  recover,  and  your  verdict  will  be  for  the 
plaintiff."  The  court  refused  to  give  the  instruction,  and  the  plaintiff  ex- 
cepted. "We  think  the  instruction  should  have  been  given.  Natural  baiTiers 
may  or  may  not  be  of  such  a  character  as  to  serve  as  part  of  an  inclosure  by 
which  a  party  subjects  land  to  his  dominion  and  control,  and  so  acquires  pos- 
session of  it.  Whether  they  are  of  such  a  character  in  any  given  case  is  a 
question  for  the  jury,  under  proper  instructions  from  the  court.  Bruma- 
giin  V.  Bradnhaw,  39  Cal.  41,  51.  In  this  case,  if  the  natural  barriers  were  of 
such  a  character  as,  in  connection  with  the  fences,  to  make  a  sufficient  in- 
closure, and  the  plaintiff  pastured  his  cattle  there,  he  certainly  had  actual  pos- 
session of  the  tract  in  controversy.  Id.;  Southmayd  v.  Henley,  45  Cal.  102; 
Pierce  v.  Stuart,  Id.  280.  The'plaintiff  had  a  right  to  have  the  jury  in- 
structed as  to  the  effect  of  natural  barriei-s.  For  aught  we  can  see  the  jury 
may  have  supposed  that  the  substantial  inclosure  referred  to  by  the  court 
meant  an  inclosure  erected  by  man.  If  no  request  had  been  made*  the  charge, 
although  meager,  might  be  sufficient.  But,  in  view  of  the  specific  request, 
we  think  there  was  error. 

We  think  also  that  the  fourth,  fifth,  and  eighth  instructions  requested  by 
plaintiff  should  have  been  given. 

The  foregoing  is  sufficient  to  dispose  of  the  appeal.  But  Inasmuch  as  the 
other  questions  argued  will  arise  upon  a  retrial,  we  think  they  should  be 
passed  upon.  The  plaintiff  at  the  trial  put  in  evidence  two  swamp-land  cer- 
tificates, the  amounts  due  upon  which  had  been  fully  paid  up.  These,  the 
counsel  expressly  stated,  were  not  introduced  to  show  title,  but  to  show  color 
of  title, — to  define  the  extent  of  his  possession.  These  certificates  seem  to  be 
regular  on  their  face,  and  we  think  they  constituted  color  of  title.  Such  a 
certificate  is  "evidence  that  the  holder  *  *  *  is  the  owner  of  the  tract 
described  therein."  Code  Civil  Proc.  §  1925;  Laugenour  v.  Henna  gin,  59 
Cal.  625.  And  if  the  plaintiff  entered  under  it,  believing  in  good  faith  that 
it  conferred  upon  him  a  right  to  the  land,  and  pastured  his  cattle  there,  he 
had  constructive  possession  of  the  tract,  even  if  it  was  not  inclosed.     IFied&er 
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V.  Clarke,  15  Pac.  Rep.  431.  Such  a  constructive  possession  would  enable 
him  to  maintain  ejectment  against  a  mere  intruder.  But  the  defendant  was 
not  a  mere  intruder.  He  had  made  his  homestead  entry  under  the  laws  of 
the  United  States,  and  had  paid  the  sums  which  such  laws  required  him  to 
pay,  and  he  produced  the  receipts  for  such  payments  from  the  proper  oflflcer. 
By  so  doing  he  had  connected  himself,  as  far  as  was  then  possible,  with  the 
government  title.  Ko  final  certi6c<ite  could  at  that  time  have  been  issued. 
Bev.  St.  §  2291.  He  liad  done  all  that  he  could  do  up  to  that  time.  And  if 
his  proceedings  were  valid,  he  had  done  enough  to  enable  him  to  defeat  an  ac- 
tion of  ejectment  by  one  who  had  no  title  but  a  mere  possession.  See  McDon- 
ald v.  Edmonds,  44  Cal.  330.  The  cases  of  Pulliam  v.  Gravel  Co.,  52  Gal. 
605,  and  Pickardy.  Kelley,  Id.  89,  are  not  at  all  in  conflict  with  this.  Those 
cases  simply  decided  that  tlie  papers  did  not  tend  to  show  possession.  As  a 
matter  of  course  they  did  not.  Possession  was  to  be  proved  by  other  evi- 
dence. It  is  contended,  however,  that  the  defendant's  proceedings  were  not 
valid  for  the  reason  that  the  land  was  then  in  the  actual  possession  of  the 
the  plaintiff.  If  the  plaintiff  was  in  the  actual  possession  of  the  land,  we 
thinlc  the  defendant's  proceedings  were  invalid,  although  his  entry  was  ac- 
complished without  the  use  of  force.  This  seems  to  be  the  result  of  the  au- 
thorities. In  Atherton  v.  Fowler,  96  U.  S.  513,  the  land  was  in  the  actual 
possession  of  the  plaintiff's  testator,  and  the  entry  of  the  defendant  was  forci- 
ble. The  opinion  does  not  seem  to  have  in  view  the  case  of  an  entry  upon  act- 
ual possession  without  the  use  of  force.  In  Durand  v.  Martin,  120  U.  S. 
369,  7  Sup.  Ct.  Rep.  587,  Martin  "was  in  actual  possession  under  color  of 
title."  Tlie  report  does  not  sliow  whether  the  entry  of  Durand  was  with 
force.  In  Quinby  v.  Conlan,  104  U.  S.  423,  the  rule  was  stated  to  be  that 
"a settlement  cannot  be  made  upon  public  land  already  occupied."  The  ele- 
ment of  force  was  not  adverted  to.  In  Mower  v  Fletcher,  116  U.  S,  381,  6 
Sup.  Ct.  Rep.  409,  tlie  court  said  that  if  a  party  "enters  into  possession  of  the 
land,  and  improves  and  cultivates  and  holds  it,  no  one,  by  forcibly  or  surrep- 
titiously getting  into  possession,  can  make  a  pre-emption  settlement,"  etc. 
And  the  reasoning  of  the  court  in  all  cases  seems  to  us  to  forbid  the  invasion 
of  the  actual  possession  of  another,  whether  such  invasion  is  accomplished  by 
.  the  use  of  force  or  not.  See,  also,  McBrovm  v.  Morris,  59  Cal.  68.  But  we 
do  not  think  the  rule  applies  where  the  first  party  has  a  mere  constructive 
possession.  The  reasoning  of  the  court  in  the  cases  above  mentioned  does  not 
seem  to  cover  such  a  case.  And  in  Belk  v.  Meagher,  104  U.  S.  287,  the  court, 
per  VVaite,  C.  J.,  said:  "We  also  all  agree  that  if  a  peaceable  entry  had  been 
made  on  lands  which  had  not  been  inclosed  or  improved,  a  good  right  might 
have  been  secured."  The  ultimate  question  to  be  submitted  to  the  jury,  un- 
der proper  instructions,  therefore,  is  whether  the  plaintiff  had  actual  posses- 
sion of  the  land  at  the  time  of  the  defendant's  entry.  If  lie  had,  the  defend- 
ant's proceedings  were  invalid,  and  the  plaintiff  must  recover;  if  he  had  not, 
the  defendant's  proceedings  were  a  good  defense. 

Certain  objections  were  taken  to  the  admissibility  of  evidence,  which  we 
will  notice  briefly.  We  think  the  receipts  of  the  receiver  of  the  land-oflSce 
were  properly  admitted.  Whether  the  affidavit  required  by  section  2290,  Rev. 
St.,  ought  to  have  been  introduced  need  not  be  decided,  as  upon  a  retrial  the 
defendant  will  doubtless  introduce  the  aflidavit.  The  certified  copy  of  the 
map  was  also  properly  admitted.  Section  2224,  Rev.  St.,  does  not  apply  to 
the  ease.  That  section  has  reference  to  papers  on  file  in  the  office  of  the  sur- 
veyor general  of  certain  states.  The  map  in  question  was  not  in  the  office 
mentioned,  but  in  that  of  the  register;  and  he,  as  the  custodian  of  the  record, 
was  the  proper  person  to  give  a  certified  copy  of  it.  In  Murphy  v.  Sumner, 
cited  by  appellant,  the  register  attempted  to  certify  to  the  fact  that  certain 
land  had  been  listed.  The  couit  said  that  he- ought  to  have  given  a  certified 
copy  of  the  list.    If  in  this  case  the  register  had- attempted  to  certify  that  the 
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land  was  of  a  certain  character  the  case  would  have  been  in  point.  In  giving 
a  certified  copy  of  the  document,  showing  its  character,  he  followed  the  course 
pointed  out  in  the  case.  We  advise  that  the  judgment  and  order  appealed 
from  be  reversed,  and  the  cause  remanded  for  a  new  trial. 

We  concur:    Belcher,  C.  C;  Foote,  C. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment aud  order  appealed  from  are  reversed,  and  cause  remanded  for  a  new 
trial. 


(75  Cal.   590) 

Alfers  v.  Schammel  et  al,    {No.  9,697.) 
(Supreme  Court  of  California,    April  21, 1888.) 

L  Partnbrship—Actions  against— Allegation  of  Partnership. 

The  following  complaint:  "Plaintiff  ♦  ♦  ♦  avers  that  said  defendant*  are 
*  *  *  copartners  >  ♦  •  under  the  firm  name  of  8.,  R.  &Co.;  that  said  de- 
fendants, copartners  as  aforesaid,  «  ♦  ♦  being  indebted  to  plaintiff,  ♦  ♦  • 
executed  their  promissory  note  in  words  following:  *  On  demand,  after  date,  with- 
out grace,  we  promise  to  pay  ourselves,  or  order.  *  ♦  ♦  S. ,  R.  &  Co.,*  "—substan- 
tially avers  the  execution  of  the  note  by  defendants  as  copartners. 

2.  Abatement  and  Revival— Death  of  Party  before  Service— Effect  on  Judg- 
ment. 

Id  an  action  against  three  copartners,  two  of  whom  appeared  and  answered,  but 
there  was  no  appearance  for  the  third,  nor  default  taken  against  him,  and  he  died 
two  days  after  the  action  was  begun,  and  it  did  not  appear  that  notice  was  served 
on  him.  Afterwards  a  verdict  was  returned  for  plaintiff.  Held,  that  the  verdict 
should  be  held  to  be  against  the  two  onlv  who  were  served  and  answered,  and  a 
judgment  against  aU  the  defendants  should  be  modified  by  dropping  the  deceased 
defendant. 

8.  Judgment— Rendition  and  Entry- Excess  of  Verdict. 

Where  the  clerk,  without  authority,  enters  judgment  In  excess  of  the  verdict, 
with  interest  from  the  time  the  entry  was  made,  the  judgment  should  be  modified 
as  of  the  amount  of  the  verdict,  with  interest  from  the  date  of  the  verdiot,  in  ac- 
cordance with  the  statutory  form. 

4.  Afpeal— Review— Weight*  of  Evidence. 

Wher^  there  is,  on  the  record,  no  specification  of  the  particulars  in  which  the 
evidence  is  insufficient  to  sustain  the  verdict,  the  question  cannot  be  considered  on 
appeal. 

5.  Same— Matters  not  Apparent  on  Record. 

Alleged  error  by  the  coiurt  in  denying  a  new  trial,  in  that  the  verdict  was  against 
the  law,  cannot  be  considered,  where  the  notice  of  intention  to  movefor  a  new  trial 
is  not  made  a  part  of  the  statement  or  bill  of  exceptions. 

Department  2.  Appeal  from  superior  court,  city  aud  county  of  San  Fran- 
cisco; John  Hunt,  Judge. 

Charles  Alpers  brought  an  action  on  two  promissory  notes  against  Henry 
Schammel,  Frank  B.  Reynolds,  and  William  L.  Bolte,  averring  in  his  com- 
plaint as  follows:  "That  the  said  defendants  are,  and  were  at  all  times  herein 
mentioned,  copartners,  and  as  such  carrying  on  business  in  the  said  city  and 
county  of  San  Francisco,  under  the  firm  name  and  style  of  Schammel,  Rey- 
nolds &  Company;  that  on  the  23d  day  of  December,  A.  D.  1862,  at  said  city 
and  county,  the  said  defendants,  copartners  as  aforesaid,  became  and  were 
justly  indebted  to  plaintiff  in  the  full  sum  of  fifteen  hundred  doUai-s  gold  coin 
of  the  United  States,  and,  being  so  indebted,  then  and  there  made,  executed, 
indorsed  over,  and  delivered  to  plaintiff  their  certain  promissory  note  in  writ- 
ing, in  the  words  and  figures  following,  viz. ;  » On  demand,  after  date,  with- 
out grace,  we  promise  to  ourselves,  or  order,  the  sum  of  fifteen  hundred  dol- 
lars, payable  only  in  gold  coin  of  the  government  of  the  United  States,  for 
value  received,  with  interest  thereon,  in  like  gold  coin,  at  the  rate  of  two  per 
cent,  per  month  from  date  until  paid.  Schammel,  Reynolds  &  Co.'  That 
plaintiff  is  now  the  owner  and.  holder  of  said  promissory  note,  and  no  part 
thereof  has  been  paid,  although  demanded. "     Dated  February  26, 1883.    Feb- 
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ruary  20,  1884,  a  jury  returned  a  verdict  of  $3,686.35  for  plaintiff.  On  this 
verdict  a  judgment  purporting  to  be  dated  February  20,  1884,  was  entered, 
against  all  the  defendants,  for  $3,772.35,  ($86  more  than  the  verdict;)  the  ex- 
cess being  the  interest  from  February  20,  1884,  to  June  19, 1884,  the  date  the 
judgment  purports  to  have  been  recorded,  and  from  which  date  it  drew  inter- 
est as  recorded.     Defendants  appeal. 

Fuller  Ames  and  Qeo.  D.  CollinSf  for  appellants.     iZ.  Percy  Wright^  for  • 
respondent. 

Thornton,  J.  Action  on  two  promissory  notes.  It  is  urged  that  the  com- 
plaint does  not  show  that  the  notes  in  suit  were  executed  by  the  defendants 
as  copartners.  We  cannot  concur  with  counsel  in  this  contention.  We  are  of 
opinion  that  it  is  substantially  averred  that  the  notes  were  executed  by  de- 
fendants as  copartners.  This  being  so,  there  is  no  variance  between  the  proof 
and  the  allegations  of  the  complaint.  Further,  there  was  no  objection  made  to 
the  notes,  when  offered  in  evidence,  on  the  ground  that  they  varied  from  the 
averments  of  the  complaint.  If  such  objection  had  been  made,  it  might  have 
been  obviated  by  amendment.  And,  as  the  cause  was  tried,  as  it  clearly  ap- 
pears it  was,  as  if  the  notes  had  been  averred  to  have  Jbeen  the  notes  of  the 
copartnership,  we  deem  it  unnecessary  to  say  anything  further  on  this  point. 

It  is  contended  that  the  deliveiy  of  the  notes  is  not  shown  by  the  evidence, 
but  the  verdict  is  not  attacked  on  any  such  ground,  as  there  are  on  the  record 
no  specilications  of  the  particulars  in  which  the  evidence  is  insufficient  to 
sustain  the  verdict.    The  point  urged  cannot,  therefore,  be  considered. 

The  further  contention  is  made  that  the  verdict  is  against  law,  for  the  reason 
that  there  is  no  evidence  that  there  was  a  delivery  to  the  plaintiff  of  the  notes 
sued  on,  and  the  court  therefore  erred  in  refusing  a  new  trial.  The  notice  of 
intention  to  move  for  a  new  trial  is  no  part  of  the  record  herein,  unless  made 
so  by  a  statement  or  bill  of  exceptions,  (Hook  v.  HalU  68  Gal.  22, 8  Fac.  Rep. 
596;)  and,  as  the  notice  does  not  appear  in  the  statement  herein,  the  point  is 
not  before  us  for  consideration. 

It  is  averred  in  the  complaint  that  Henry  Schammel,  Frank  B.  Beynolds,^ 
and  William  L.  Bolte,  constituted  the  firm  of  Schammel,  Reynolds  &  Co.  The 
two  first  mentioned  appeared  and  answered.  There  was  no  appearance  by 
Bolte,  and  no  entry  of  default  against  him  for  not  answering.  There  is  un- 
contradicted evidence  in  the  record  that  Bolte  committed  suicide  within  two 
days  after  the  action  was  begun;  and,  as  his  default  was  not  entered,  it  may 
well  be  inferred  that  he  was  not  served.  The  cause  came  on  for  trial  on  the 
20th  day  of  February,  1884,  and  on  the  same  day  a  verdict  was  entered  in  the 
following  words:  "  We,  the  jury  in  the  above-entitled  action,  find  for  the  plain- 
tiff, and  assess  the  damages  in  the  sum  of  thirty-six  hundred  and  eighty-six 
and  35-100  dollars,  ($8,686.35.) "  This  verdict  could  only  regularly  have  been 
against  the  defendants  who  appeared  and  answered.  It  could  not  have  been 
against  Bolte  if  he  was  served  and  had  lived  until  the  trial,  unleiss  he  had 
answered.  If  he  was  served  and  failed  to  answer,  then  his  default  should  reg- 
ularly have  been  entered.  If  he  was  not  served,  then  the  action  should  regu- 
larly have  proceeded  against  the  defendants  who  were  served,  (Code  Civil 
Proc.  §  414,)  or  who  appeared  and  answered.  In  no  event,  in  a  regular 
course  of  procedure,  could  there  have  been  a  verdict  against  him.  Wethink, 
therefore,  that  this  verdict  should  be  held  to  be  a  verdict  only  against  Scham- 
mel and  Reynolds,  who  answered. 

On  this  verdict  a  judgment  was  entered  against  Schammel,  Reynolds  and 
Bolte.  This  clearly  appears  from  the  judgment  entry.  Further,  judgment 
was  entered  by  the  clerk  on  the  verdict  for  $3,772.35,  ($86  more  than  the 
amount  of  the  verdict  returned,)  with  interest  at  the  legal  rate  from  the  time 
it  was  made.  This  was  in  excess  of  the  authority  vested  in  the  clerk  by  the 
statute.    The  judgment  should  have  been  entered  for  the  amount  of  the  ver- 
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diet,  with  interest  at  the  legal  rate  from  the  day  on  which  it  was  returned  by 
the  jury.  The  respondents'  mode  of  accounting  for  the  insertion  of  a  sum 
greater  than  the  verdict  on  the  judgment  is  not  sustained  by  the  record;  and, 
if  it  was,  it  would  not  be  in  accordance  with  the  mode  pointed  out  by  statute. 

The  judgment  should  be  modified,  in  accordance  with  the  proceeding,  by 
strilcing  out  the  name  of  William  L.  Bolte,  and  by  inserting  in  it  the  amount 
'stated  in  the  verdict  as  returned,  viz.,  $3,686.35.  We  find  no  other  errors 
than  the  above  in  the  record. 

The  judgment  and  order  are  reversed,  and  the  cause  remanded  to  the  court 
below,  with  directions  to  modify  the  judgment  in  the  manner  above  pointed 
out.  But,  as  this  modification  might  have  been  made  in  the  court  below 
without  appeal  to  this  court,  the  appellants  will  recover  no  costs  on  this  ap- 
peal.    Ordered  as  abo^R. 

We  concur:  McFabland,  J.;  Shajbpstein,  J. 

MODIFIEP  OPINION. 
(AprU  23, 1888.) 
Per  Curiam.  By  inadvei-tence  herein,  the  judgment  as  entered  does  not 
express  the  views  of  the  court.  The  court  did  not  intend  to  order  a  new  trial. 
Its  intention  was  to  modify  the  judgment  in  the  pai1;iculars  indicated  in  the 
opinion.  The  following;  which  is  in  accordance  with  what  the  court  intended 
to  express,  will  be  substituted  for  that  part  of  the  opinion  (the  last  clause) 
which  states  the  judgment:  "The  order  denying  a  new  trial  is  afiirmed.  The 
judgment  is  reversed,  and  the  cause  remanded  to  the  court  below,  with  direc- 
tions to  modify  the  judgment  in  the  manner  pointed  out,  and,  as  so  modified, 
is  affirmed.  But  as  this  modification  might  have  been  made  in  the  court  be- 
low without  an  appeal  to  this  court,  the  appellant  will  recover  no  costs  on 
this  appeal.*'    Ordered  accordingly. 


(75  Cal.   604) 

Humboldt  County  t>.  Dinsmore.    (No.  11,342.) 
(Supreme  Court  of  California.    April  26, 1888.) 

1.  HiGHWATS— Statutory  Establishment  — Collateral  Attack— Qualification  or 

Petitioners. 

In  an  action  instituted  under  Code  Civil  Proo.  Cal.  pt.  8,  tit.  7,  for  the  oondemna- 
tion  of  lands  alleged  to  be  necessary  for  a  public  highway,  it  appeared  that  the  pe- 
tition to  establish  the  highway  did  not  snow  that  the  proposed  road  was  in  the 
road-district  where  the  petitioners  resided,  or  that  it  was  in  the  state  of  Calif  omia. 
Held,  that  it  was  not  error  to  admit  the  petition  in  evidence,  as  Pol.  Code  Cal.  §  2682, 
relating  to  the  requirements  of  a  proper  petition,  does  not  include  an  allegation  that 
the  signing  petitioners  are  10  freeholders  of  the  road-district,  and  taxable  therein 
for  road  purposes,  wherein  the  proposed  road  is  to  be  constructed ;  that  being  some- 
thing which  the  board  had  jurisdiction  to  determine  as  a  fact  on  the  evidence  before 
it  on  the  hearing  of  the  matter. 

2.  Same. 

In  an  sction  for  the  condemnation  of  a  strip  of  land  belonging  to  defendant,  al- 
leged to  be  necessary  in  the  establishing  of  a  highway,  the  introduction  in  evidence 
of  the  order  of  the  board  of  supervisors  cannot  be  objected  to  on  the  ground  that 
the  board  did  not  possess  the  power  to  act  on  the  petition  before  determining  the 
fact  that  it  was  signed  by  at  least  10  freeholders  of  the  road-district,  taxable  there- 
in for  road  purposes,  as  it  must  be  presumed  that  the  order  was  made  on  a  sufficient 
finding  unless  the  contrary  appears  on  the  record. 
8.  Same— Approval  op  Bond. 

Pol.  Code  CaL  §  2683,  requires  that  the  bond  that  accompanies  a  petition  to  estab- 
lish a  highway  be  approved  by  the  board  of  supervisors,  but  the  bond  must  be  con- 
sidered as  sumciently  approved  where  the  board,  recognizing  the  petition  and  bond 
to  be  such  as  required  by  law,  orders  viewers  to  be  appointed;  and  no  objection  to 
its  introduction  in  evidence,  in  an  action  to  condemn  land  for  such  road,  can  be  sus- 
tained on  the  ground  of  want  of  approval. 
4.  Same— Notice  to  Owneks. 

Under  Pol.  Code  Cal.  §  2685,  providing  that  viewers  on  the  establishing  of  public 
highways  must,  inter  alia^  "notify  the  resident  owner  or  agent  of  land  over  which 
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it  passes,  of  the  oroposed  roate,  **  the  notice  need  not  be  in  writing;  and  where  the 
owner  was  notified  personally,  and  attended  the  survey,  he  cannot  object  to  the  in- 
troduction in  evidence,  in  an  action  to  condemn  land  for  such  road,  of  the  viewer's 
report,  on  the  ground  of  want  of  notice. 

5.  SAifs— Nbobssitt  of  Roab. 

PoL  Code  Cal.  §  2686,  which  provides  what  the  report  of  viewers  on  the  establish- 
ing of  highways  shall  contain,  does  not  require  them  to  specify  as  a  fact  that  they 
hs^  ascertained  the  necessity  for  the  road,  or  that  the  same  should  be  opened.  There- 
fore the  fact  that  the  report  did  not  contain  a  finding  thereon  does  not  deprive  the 
board  of  supervisors  of  the  power  to  adjudicate  In  the  premises. 

6.  Same— Dbscriftion  op  PaoposKD  Road. 

In  an  action  for  the  condemnation  of  a  strip  of  land  belonging  to  defendant,  alleged 
to  be  necessary  for  a  public  highway,  objection  to  the  admissibility  in  evidence  of 
the  records  of  the  boiod  of  supervisors,  on  the  ground  of  insufficient  description, 
cannot  be  sustained,  where,  from  the  viewers'  report,  the  map  of  survey,  and  the 
petition,  the  termini  and  description  of  the  road  can  easily  be  determined. 

7.  Sams— Width  of  Road— Vabiancb  between  Petition  and  Report  of  Viewers. 

Since  Pol.  Code  Cal.  S  2681,  enumerating  the  requisites  of  a  petition  to  establish 
a  highway,  enacts  "  that  all  such  hiKhways  shall  be  at  least  40  feet  wide,  ^  the  order 
of  the  board  of  supervisors  cannot  be  considered  void  where,  having  the  power,  it 
approved  the  report  of  the  viewers  containing  a  declaration  that  the  road  shall  be 
60  feet  wide, 

8.  Same— Confirmation  of  Viewers'  Report— Waiver  of  Objection. 

In  an  action  for  the  condemnation  of  a  strip  of  land  belonging  to  defendant,  alleged 
to  be  necessary  for  a  public  highway,  it  appeared  that  defendant,  the  only  com- 
plainant, although  present  when  the  order  was  made,  and  represented  by  counsel, 
made  no  offer  of  any  evidence  against  the  new  road,  and  the  board,  on  such  informa- 
tion as  was  afforded  them  by  the  report  of  the  viewers  under  oath,  and  by  papers 
attached  to  their  report,  acted  upon  the  matters  of  fact  within  their  junsoiotion  to 
determine.  Held,  that  the  complainant  was  estopped  from  contestinflr  the  suffi- 
ciency of  such  eviaence. 

Commissioners*  decision.  Department  1.  Appeal  from  the  superior  court, 
Humboldt  county;  John  J.  De  Haven,  Judge. 

Humboldt  county  instituted  an  action  under  Code  Civil  Proc.  Cal.  pt.  3,  tit. 
7,  for  the  condemnation  of  a  strip  of  land  belonging  to  J.  0.  Dinsmore,  the 
defendant,  alleged  to  be  necessary  for  the  establishing  of  a  highway.  Judg- 
ment for  the  plaintiff.     Defendant  appeals. 

E,  W,  Wilson  and  Wallace  Dinsmore,  for  appellant.  J.  D,  Chamberlain 
and  Geo.  W.  Hunter,  Dist.  Atty.,  for  respondent. 

FooTE,  0.  This  action  was  instituted  under  title  7  of  part  3  of  the  Code 
of  Civil  Procedure,  for  the  condemnation  of  a  strip  of  land  belonging  to  Dins- 
more,  the  appellant,  alleged  to  be  necessary  for  and  to  be  used  iis  a  public  high* 
way.  Judgment  was  made  and  entered  for  the  plaintiff,  and  from  that  and 
an  order  refusing  him  a  new  trial  the  defendant  has  appealed,  the  case  com- 
ing here  upon  the  judgment  roll  and  a  bill  of  exceptions. 

It  is  claimed  that  the  trial  court  erred  in  admitting  in  evidence  the  petition 
for  the  road,  (1)  because  it  did  not  show  that  the  proposed  road  was  in  the 
road-district  in  which  the  petitioners  reside,  or  that  it  was  in  the  state  of 
California;  (2)  that  it  did  not  describe  particularly  the  road  to  be  constructed, 
but  only  a  surveyed  line  over  the  general  route  thereof;  (3)  that  the  petition 
does  not  show  over  what  land  the  proposed  road  will  run.  In  this  connection  it 
may  be  stated  that  on  the  trial  it  was  admitted  by  the  appellant  that  the  per- 
sons who  signed  the  petition  were  freeholders  witliin  road-district  No.  6. 
Section  2682  of  the  Political  Code,  which  defines  what  must  be  the  character 
of  such  a  petition,  is  in  this  language:  "Petition  must  set  forth  and  describe 
particularly  the  road  to  be  abandoned,  discontinued,  altered,  or  constructed; 
and,  if  the  road  is  to  be  altered,  laid  out,  or  constructed,  the  general  route 
thereof,  over  what  lands,  who  the  owners  thereof  are,  whether  such  of  them 
as  can  be  found  consent  thereto,  and.  If  not,  the  probable  cost  of  the  right  of 
way  where  such  consent  is  not  had,  the  necessity  for  and  the  advantage  of 
the  proposed  road."  It  will  be  perceived  at  a  glance  that  the  requirements 
for  a  proper  petition  under  the  statute  does  not  include  an  allegation  that  the 
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signing  petitioners  are  10  freeholders  of  the  road-district,  and  taxable  therein 
for  road  purposes,  wherein  the  proposed  road  is  to  be  constructed.  This  was 
something,  therefore,  which  the  board  had  the  jurisdiction  to  determine  as  a 
fact,  on  the  hearing  of  the  matter,  from  the  evidence  before  them,  irrespect- 
ive of  the  question  as  to  what  tjie  petition  may  have  averred.  For  this  reasoii 
the  first  objection  to  the  introduction  of  the  petition  is  untenable.  It  is  plain 
that  the  road-district  was  in  Humboldt  county,  and  that  is  a  county  in  the 
state  of  California,  of  which  judicial  notice  is  taken.  We  think  the  petition 
sufficiently  describes  the  road  to  be  constructed,  and  over  whose  land  it  was 
to  run. 

An  objection  was  made  to  the  introduction  in  evidence  of  the  bond  which 
the  statut»  requires  to  accompany  the  petition,  (section  2683,  Pol.  Code,)  that 
it  was  never  approved  by  the  board  of  supervisors.  The  order  of  the  board 
recognizing  the  petition  and  bond  as  being  such  as  is  required  by  law,  and 
ordering  viewers  to  be  appointed,  is  sufficient  evidence  of  an  approval  of  the 
bond. 

It  was  also  objected  to  the  introduction  in  evidence  of  the  order  last  named 
that  the  board  did  not  possess  the  power  to  act  on  the  petition  before  deter* 
mining  the  fact  that  it  was  signed  by  10  freeholders  of  the  road-district  taxa* 
ble  therein  for  road  purposes;  and  that  the  order  was  void  because  neither  it, 
nor  any  of  the  other  proceedings  of  the  board,  show  that  one  of  the  viewers 
was  a  surveyor,  and  because  it  is  not  anywhere  shown  that  the  viewers  were 
disinterested  citizens,  but  not  petitioners.  These  objections  were  overruled, 
and  an  exception  taken.  It  is  undoubtedly  true  that  the  board,  in  order  to 
acquire  the  right  to  cause  a  view  and  survey  of  a  proposed  public  road,  must 
first  be  satisfied  that  the  petition  is  presented  and  signed  by  at  least  10  free- 
holders of  the  road-district,  taxable  therein  for  road  purposes,  in  which  the 
road  is  to  be  constructed,  and  that  a  valid  order  for  such  view  and  survey 
must  include  in  the  number  of  viewers  a  surveyor,  and  tliat  all  such  viewers 
must  be  disinterested  citizens  of  the  county,  and  not  petitioners.  But  does 
it  follow,  in  the  absence  of  affirmative  proof  to  the  contrary,  that  all  these 
matters  were  not  rightfully  determined  by  the  board  of  supervisors  when  they 
made  the  order  appointing  the  viewers?  Is  not  their  order  in  the  premises 
conclusive  upon  the  matter,  unless  the  contrary  appears  by  the  record?  It 
has  been  held  that  the  board  of  supervisors,  in  determining  matters  of  this 
kind,  exercise  judicial  functions.  Damrelly.  Han  Joaquin  Co., 40  Cal.  158. 
"An  inferior  board  may  determine  conclusively  its  own  jurisdiction  or  power 
by  adjudicating  the  existence  of  facts  upon  the  existence  of  which  its  juiisdio- 
tion  or  power  depends."  In  re  Grove  8t„  61  Cal.  453.  In  Tehama  Co.  v. 
Bryan,  68  Cal.  57,  8  Pac.  Rep.  673,  and  Butte  Co.  v.  Boydatun,  11  Pac.  Rep. 
781.  it  seems  to  have  been  settled  as  to  those  matters  of  fact  which  the  board 
of  supervisors  have  jurisdiction  to  d^ermine  that  their  judgment  is  final  and 
conclusive.  Hence  we  perceive  no  error  in  allowing  the  order  of  the  board 
appointing  the  viewers  from  being  introduced  in  evidence.  Besides,  upon 
the  point  that  no  surveyor  was  appointed  among  the  viewers,  it  affirmatively 
appears  from  the  record  that  one  was  appointed. 

It  is  next  objected  that  the  viewers*  report  was  inadmissil)le  upon  various 
grounds,  which  we  will  examine.  The  viewers  did  notify  the  defendant  of 
the  proposed  road,  and  he  was  present  when  the  survey  was  made,  and  the 
statute  (section  2685,  Pol.  Code)  does  not  require  that  notice  to  be  in  writ- 
ing. In  section  2686  of  the  Political  Code,  which  specifies  the  particular  mat- 
ters which  their  report  shall  contain,  we  do  not  perceive  that  the  viewers  are 
required  to  state  as  a  fact  that  they  have  ascertained  the  necessity  for  the  road, 
or  that  the  same  should  be  opened.  Therefore  the  fact  that  the  report  did  not 
contain  a  finding  upon  those  matters  did  not  deprive  the  board  of  supervisors 
of  the  power  to  adjudicate  in  the  premises.    Tehama  Co.  v.  Bryan,  supra. 

Taking  the  report  of  the  viewers,  and  the  map  of  the  survey  which  is  re- 
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turned,  and  the  petition,  which  is  made  a  part  of  the  report,  it  iff  easy  to  de* 
termine  with  certainty  the  termini  and  description  of  the  road.  1?here  is 
nothing  in  the  law  which  requires  the  survey  to  appear  upon  the  records  of 
the  board;  hence  the  objection  taken  to  its  introduction  in  evidence  was  un- 
tenable. The  statute  (Pol.  Code,  g  2685)  does  not  require  that  the  defendant 
shall  have  notice  in  writing  of  the  view;  and  in  this  case  it  appears,  as  before 
stated,  that  he  was  notified  personally,  and  was  present. 

The  order  approving  the  report  of  the  viewers  is  claimed  to  be  void,  and 
objected  to  as  evidence,  on  grounds  now  to  be  considered.  The  defendant,  the 
only  complaining  party  in  the  court  below  and  here,  although  present  when 
the  order  was  m^e,  and  represented  by  counsel,  made  no  offer  of  any  evidence 
against  the  new  road,  and  therefore  the  board  of  supervisors,  on  such  informar 
tion  as  was  afforded  them  by  the  report  of  the  viewers  under  oath,  and  papers 
attached  to  their  report,  acted  upon  matters  of  fact  within  their  jurisdiction 
to  determine.  The  sufficiency  of  that  evidence  was  concluded  by  the  judg- 
ment, which  cannot  be  assailed  collaterally.    In  re  Grove  St,,  supra. 

The  order  of  the  board  of  supervisors  which  approved  the  report  of  th^ 
viewers  was  not  void,  for  the  reason,  as  alleged,  that  it  included  a  declaration 
that  the  road  should  be  60  feet  wide.  The  petition,  a  part  of  the  report,  and 
the  survey  show  the  necessary  description  of  the  road  and  that  it  was  60  feet 
wide.  Section  2681  of  the  Political  Code  declares  that  public  highways  of  the 
kind  here  involved  shall  be  at  least  40  feet  wide.  Hence  the  board  in  this  in- 
stance, if  it  had  the  power,  as  it  had,  to  approve  the  report  of  the  viewers, 
had  the  discretion  to  make  the  road  60  feet  wide. 

We  perceive  no  prejudical  error  in  the  record,  and  the  judgment  and  order 
should  be  affirmed. 

We  concur:    Belcheb,  C.  C;  Hayne,  0. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion,  the  Judg- 
ment and  order  are  affirmed. 


(76  Cal.  617) 

Wtjnderlin  V.  Cavoqan,    (No.  9,928.) 
{Supreme  Court  of  CaJ^ifamia.    April  26, 1888.) 

1.  TbIAL— AUTHORITT  TO  SeT  ASIDE  ViNDINGS — NOTICB    TO  PaBTIES. 

A  court  has  no  authority  to  set  aside  findings  filed,  and  substitute  others,  with- 
out notice  to  the  parties,  on  the  ground  that  such  findings  "were  made  under  a  mis- 
apprehension. ^  The  remedy  for  erroneous  findings,  unless  the  error  is  a  mere  mis- 
prision. Is  by  motion  for  new  trial. 

2.  Same— Failure  of  Defendant  to  Afpbab. 

That  a  defendant  did  not  appear  at  the  trial  will  not  justify  setting  aside  findings 
filed  in  the  case,  and  substituting  others,  without  notice  to  such  defendant. 

Commissioners^  decision.    Depaitment  2.    Appeal  from  superior  court* 
city  and  county  of  San  Francisco;  James  G.  Maguibe,  Judge.' 
W,  £,  Tyler,  for  appellant.    Matt.  I.  Sullivan,  for  respondent. 

Hayne,  C.  This  is  an  appeal  from  an  order  setting  aside  certain  findings, 
and  a  judgment  which  had  been  entered  thereon.  It  appears  that  the  case 
was  tried,  and  findings  signed  and  filed.  Upon  the  facts  stated  in  these 
findings,  all  of  the  defendants  were  entitled  to  Judgment.  Subsequently,  and 
upon  the  consent  of  certain  of  the  defendants,  but  without  notice  to  the  oth- 
ers, the  court  set  aside  the  findings  first  filed,  and  substituted  others  in  their 
place.  This  second  set  of  findings  contained  the  following:  *' The  clerk  of 
said  court  will  not  enter  judgment  upon  the  original  findings  herein,  filed 
July  31st,  as  the  same  were  made  under  a  misapprehension."  Judgment 
was  entered  upon  the  last  set  of  findings,  in  favor  of  the  defendants  wlio  con- 
sented to  the  change  of  the  findings,  and  against  those  who  were  not  notified 
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of  said  cl^finge.  These  latter,  after  the  lapse  of  more  than  a  year  from  the 
entry  of  the  judgment,  moved,  upon  nutice,  to  have  the  judgment  and  the 
second  set  of  findings  set  aside.  This  motion  was  granted,  and  the  appeal  is 
from  the  order  granting  the  motion. 

It  is  to  be  observed  that  what  the  court  did  in  the  first  instance  was  not 
merely  to  supply  an  omission  in  the  findings  first  filed,  or  change  the  direc- 
tion for  judgment,  but  was  to  substitute  one  set  of  findings  of  fact  for  an- 
other. This  we  are  inclined  to  think  the  court  had  no  power  to  do.  Even 
under  the  system  of  implied  findings,  where  there  was  an  express  provision 
of  statute  for  the  supplying  of  omissions  in  findings  upon  exceptions  tfiken, 
it  wa9  held  that  it  was  not  proper  to  substitute  one  finding  of  fact  for  another. 
Hidden  v.  JordaUy  28  Cal.  304,  305;  Coming  v.  Rogers,  84  Cal.  652;  Prince 
V.  LyTich,  38  Cal.  531.  And  a  fortiori  would  this  seem  to  be  so  under  the 
present  system  of  findings,  where  there  is  no  such  provision  of  statute.  The 
remedy  for  erroneous  findings  of  fact  is  by  motion  for  new  trial;  and  the  re- 
lief to  be  given  upon  such  motion  is  the  awarding  of  a  new  trial,  to  be  had  in 
regular  course.  It  is  not  proper  for  the  court,  upon  a  motion  of  that  kind, 
to  immediately  render  a  contrary  decision.  Mitchell  v.  Hackett,  14  Cal.  661. 
These  rules  rest  upon  the  theory  that  the  modes  in  which  a  decision  may  be 
reviewed  are  prescribed  by  statute,  and  that  the  court  has  no  power  to  sub- 
stitute other  modes  in  their  place.  The  rules,  however,  do  not  prevent  the 
court  from  correcting  mere  misprisions,  and  orders  improvidently  and  unin- 
tentionally entered.  That  a  given  order  is  of  that  unusual  character  is  not  to 
be  presumed,  but  must  be  affirmatively  shown.  It  will  be  observed,  in  this 
connection,  that  the  second  set  of  findings  state  that  the  first  set  were  made 
"under  a  misapprehension."  It  does  not  clearlv  appear  what  the  misappre- 
hension consisted  in,  or  whether  it  was  not  a  mere  misapprehension  of  the 
effect  of  evidence,  and  therefore  it  is  a  close  question  whether  the  case  falls 
within  the  rule,  or  the  exception  above  stated.  It  is  not  necessary  to  deter- 
mine this  question,  however;  for,  if  it  be  assumed  that  the  court  had  power 
to  set  aside  the  findings  as  improvidently  and  unintentionally  made,  thd  de- 
fendants had  a  right  to  be  heard  upon  the  question.  And  the  court  had  no 
power  to  proceed  to  annul  the  findings  in  their  favor  without  notice  to  them. 
See,  generally,  Greehn  v.  Marker,  67  Cal.  365,  7  Pac.  Rep.  783. 

The  fact  that  these  defendants  did  not  appear  at  the  trial  does  not  excuse 
the  want  of  notice  above  referred  to.  As  is  well  said  by  the  learned  judge  of 
the  court  below:  "The  absence  of  defendant  and  his  legal  representatives 
from  the  trial  does  not  entitle  the  plaintiff  to  take  judgment  against  him  as 
by  default.  Notwithstanding  the  failure  of  deferxdant  to  appear  at  the  trial, 
if  his  answer  contained  a  denial  of  any  material  allegation  of  the  complaint, 
the  plaintiff  must  make  proof  of  that  allegation  by  at  le<istj3n'wa/ac«e  evi- 
dence. The  defendant  in  such  cases  has  a  right  to  have  the  court  pass  upon 
the  value  of  the  evidence  so  offered;  and  if,  in  the  opinion  of  the  court,  it  does 
not  amount  to  pHma  facie  evidence  of  the  truth  of  the  controverted  allega- 
tions, the  defendant,  although  absent,  would  be  entitled  to  have  judgment  en- 
tered in  his  favor.  ^  Such  a  judgment  would  undoubtedly  be  a  judgment  ren- 
dered in  due  course  of  law,  and  its  force  and  effect  would  be  as  full  and  com- 
plete as  if  the  defendant  had  been  present  at  the  trial  in  person  and  by  coun- 
sel." The  court  therefore  had  no  power  to  set  aside  the  findings  without  no- 
tice to  the  parties  interested;  and  its  subsequent  action  was  proper.  We 
therefore  advise  that  the  order  appealed  from  be  affirmed. 

We  concur:    Belcher,  C.  C:  Foote,  C. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion,  the  order 
appealed  from  is  affirmed. 
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(75  Cal,  610) 

White  d.  Spreckels.    (No.  9,921.) 
(Supreme  Court  of  California.    April  36, 1838.) 

L  BOUNDARIBg— EVIDBNGB— SDFFIOIBNCT  OF. 

On  the  trial  of  an  issue  as  to  the  ownership  of  a  tract  of  land  lying  between  a  line 
of  stakes  claimed  by  plaintiff  as  the  boundary  line,  and  a  fence  built  by  defendant 
and  claimed  by  him  as  such  line,  it  appeared  that  defendant  had  at  one  time  recog- 
nized such  line  of  stakes  as  the  true  line.  It  also  appeared,  from  a  diagram  attached 
to  a  patent  under  which  plaintiff  claimed,  and  from  the  testimony  of  the  county  sur- 
veyor, that  the  line  of  stakes  was  the  correct  boundary  line.  Held,  that  a  finding 
that  plaintiff  was  the  owner  of  such  tract  was  justified  by  the  evidence,  though  it 
appeared  that  a  former  owner,  when  applied  to  on  the  subject  of  the  division  fence, 
had  told  his  agent  to  let  defendiEtnt"  build  the  fence  wherever  he  desired  to  build  it.  ** 

d.  APFEAii— Harmless  Ebbob— Admission  op  Inoompbtbnt  Evidence. 

Where  incompetent  evidence  of  a  fact  is  admitted,  such  fact  being  fully  proved 
by  other  competent  evidence,  the  admissipn  of  such  evidence  is  harmless  error. 

8.  Same— Review— Admission  of  Impbopeb  Evidence— When  not  Ebrob. 

Where  improper  evidence  is  admitted  against  objection,  the  grounds  of  such  ob- 
jection not  being  apparent  at  the  time,  and  only  appearing  afterwards  by  the  testi- 
mony of  other  witnesses,  the  admission  of  such  evidence  is  not  error. 

Department  1.  Appe^  from  superior  court,  Santa  Cruz  county;  J.  H.  Lo- 
•  GAN,  Judge. 

Ejectment  brought  by  Edward  White  against  Claus  Spreekels.  There  was 
a  judgment  for  plaintiff,  and  defendant  appeals. 

Jarboe,  Harrison  &  QoodfelloWt  for  appellant.    Julius  Lee,  for  respondent. 

Searls,  J.  This  is  an  action  of  ejectment  to  recover  a  strip  of  la?nd  about 
two  and  one-eighth  miles  in  length,  and  of  about  one  hundred  feet  in  width,  as 
well  as  a  certain  other  piece  of  land  containing  about  tour  acres.  Plaintiff 
had  judgment  for  restitution,  and  for  S86.62,  the  value  of  the  use  and  occu- 
pation of  the  premises,  and  for  coats.  Defendant  appeals  from  the  judgment, 
and  from  an  order  denying  a  new  trial.  Plaintiff  is  the  owner  of  the  Cala- 
basas  rancho  and  defendant  is  the  owner  of  the  Aptos  rcmcho,  which  lies  west 
of  and  adjoins  the  former.  The  question  involved  relates  to  the  division  line 
between  the  two  ranches.  It  seems  that  in  1875  William  H.  Patterson,  who 
then  owned  the  Calabasas  roTicTio,  and  defejidant,  built  a  division  fence,  which 
plaintiff  contends  wrongfully  included  the  strip  of  land  in  question.  At  the 
trial,  plaintiff  introduced  in  evidence  a  patent  from  the  United  States  to  the 
heirs  of  Filipe  Hernandez  for  the  tract  of  land  known  as  the  "Calabasas 
rancho,^*  bearing  date  December  8,  A.D.  1868;  and  it  was  then  stipulated  in 
open  court  that  on  the  3d  day  of  December,.  A.  D.  1872,  William  H.  Patter- 
son had  become  vested  with  the  title  to  all  of  the  land  embraced  in  said  patent. 
The  plaintiff  then  offered  in  evidence  a  deed  of  conveyance  of  the  land  de- 
scribed in  said  patent  from  William  H.  Patterson  to  A.  B.  Patrick,  bearing 
date  August  8,  A.  D.  1879,  and  a  deed  thereof  from  A.  B.  Patrick  to  the 
plaintiff,  bearing  date  November  1,  1882.  It  is  also  shown  that  the  said  Cal- 
abasas rancho  has  for  its  western  boundary  the  eastern  boundary  of  the  Aptos 
rancho,  and  for  its  southern  boundary  the  northern  boundary  of  the  San  An- 
dreas rancho.  Accompanying  the  patent  aforesaid,  and  as  a  part  thereof,  is 
a  map  of  said  Calabasas  rancho,  of  which  a  copy  is  set  out  in  the  transcript. 
Plaintiff  then  called  as  a  witness  J.  J.  Lewis,  who  testified  as  follows:  "  I  am 
a  surveyor  by  profession  and  occupation.  About  a  year  ago  I  examined  the 
premises,  and  made  a  map  of  the  Calabasas  rancho,  including  the  premises  in 
controversy.  I  had  before  me  at  the  time,  and  copied,  tlie  map  of  said  rancho, 
which  is  a  part  of  the  patent  just  given  in  evidence."  This  map  made  by  the 
witness  was  then  put  in  evidence  by  the  plaintiff,  and  marked  ^'Plaintiff's  Ex- 
hibit 3,"  and  is  set  out  in  the  transcript.  The  witness  then  testified  further 
as  follows:  "I  found  a  fence  at  the  westerly  portion  of  said  rancho,  indicated 
on  said  map  by  the  dotted  black  line.    The  westerly  line  of  the  rancho  ia  in- 


Digitized  by 


Google 


716  PAGano  rbpobtbb.  [Cal. 

dicated  on  the  map  by  the  solid  black  line.  J  found  the  soatherly  end  of  said 
fence  by  running  south*  62  deg.  west,  7.13  chains  from  post  marked  'S.  A. 
No.  2.'  Said  post  S.  A.  No.  2  was  a  surveyor's  post,  that  is,  a  large,  square, 
redwood  post,  firmly  set  In  the  ground,  with  surveyor's  marks  upon  it  It 
had  apparently  been  there  a  long  time, — five,  ten,  or  more  years.  I  also  found 
a  fence  running  across  the  corner  of  the  Calabasas  ranch  from  said  post  S.  A. 
No.  2,  as  indicated  in  said  map.  This  fence  cut  off,  in  a  triangular  shape, 
about  2.6  acres,  upon  which  was  a  large,  valuable  spring  of  water.  The 
plaintiff  showed  me  this  post,  and  pointed  it  out  as  a  corner  of  the  Calabasas 
ranch."  Defendant's  counsel  objected  to  this  statement  of  what  the  plaintiff 
had  said  or  pointed  out  to  the  witness  as  incompetent,  irrelevant,  and  imma- 
terial, and  asked  to  have  the  same  stricken  from  the  record.  The  court  over- 
ruled the  objection,  and  denied  the  motion,  to  which  ruling  the  defendant  then 
and  there  excepted.    This  ruling  is  assigned  as  error. 

Post  S.  A.  No.  2  is  delineated  and  its  position  given  upon  the  map,  which 
is  a  part  of  the  patent;  and  its  position,  whether  in  existence  or  not,  is  capa- 
ble of  being  determined  by  actual  survey.  The  witness  found  the  post  upon 
the  ground,  marked  as  in  the  map  specified.  Xhe  fs^;t  that  the  plaintiff 
showed  him  the  post,  and  pointed  it  out  as  a  corner  of  the  Calabasas  ranch,, 
did  not  militate  against  it  as  a  physical  fact;  and  the  further  fact  that  plain- 
tiff said  that  it  was  a  corner,  etc.,  was  only  in  corroboration  of  what  was 
shown  by  the  map  accompanying  the  patent  already  In  evidence.  There  was 
also  evidence  tending  to  show  that  post  S.  A*  No.  2  has  stood  in  its  present 
position  for  at  least  10  years.  The  post  in  question  is  not  upon  the  disputed 
line  between  plaintiff  and  defendant,  which  is  designated  by  post  three  and  four, 
but,  as  it  turned  out  later  from  the  testimony  of  another  witness,  is  a  stake  oh 
the  line  dividing  plaintiff's  ranch  from  the  San  Andreas  ranch,  which  lies  south 
of  it.  The  true  position  of  stake  No.  2  is  fixed  by  the  testimony  of  Thomas 
W.  Wright,  the  county  surveyor,  who  explains  how  he  took  the  calls  from  the 
map,  and  measured  the  distance  from  the  government  section  corner,  and 
found  the  stake  S.  A.  No.  8,  etc.  It  is  true,  Lewis  found  the  same  stake  by 
measuring  from  stake  No.  2,  just  as  he  should  have  done  if  the  latter  was  in 
its  correct  position,  but  whether  it  was  so  or  not  was  not  an  established  fact, 
except  as  shown  by  the  result,  coupled  with  the  testimony  of  other  witnesses. 
All  of  these  facts  appeared  from  his  cross-examination,  and  formed  a  basis 
upon  which  a  motion  to  strike  out  his  testimony  might  have  been  properly 
based ;  but,  as  these  facts  were  not  patent  when  the  objection  to  his  testi- 
mony was  made,  there  was  no  error  in  the  ruling  of  the  court. 

Defendant  holds  under  a  patent  for  the  Aptos  rancho  from  the  United  States 
to  Bafael  Castro,  dated  April  3, 1860,  by  virtue  of  a  deed  from  said  Castro 
dated  July  6,  1872.  The  Aptos  ranch  lies  west  of  and  is  bounded  on  the  east 
by  the  Calabasas  rancho,  as  before  stated.  The  next  contention  of  appellant 
is  that  the  evidence  was  insufficient  to  show  that  the  land  sued  for  was  any 
part  of  the  Calabasas  ranch.  The  evidence  tending  to  support  the  finding  of 
the  court  is:  (1)  That  there  was  a  line  of  stakes,  say  20  in  all,  along  what 
plaintiff  claims  to  be  the  true  line  of  demarkation  of  the  two  ranches,  which 
are  shown  to  be  some  80  feet  west  of  and  parallel  with  an  old  fence.  (2)  That, 
when  Spreckels  and  Patterson  were  about  to  have  a  line  fence  constructed  be- 
tween them,  Parker,  who  was  about  to  build  it,  applied  to  Spreckels  about 
making  the  fence,  and  the  latter  "pointed  up  the  valley,  and  said  I  would  find 
the  surveyor's  stakes  up  the  valley,  a  little  this  side  of  an  old  fence*'  that  was 
there  at  that  time.  This  old  fence,  the  witness  says,  "was  about  80  feet  east 
of  the  survey  line  that  Spreckels  pointed  me  to;"  that  subsequently  Spreckels 
objected  to  the  new  fence  being  placed  on  the  line  of  stakes;  and  that  it  was 
built  upon  the  line  of  the  old  fence,  and  about  80  feet  from  the  line  of  stakes. 
(3)  The  witness  J.  J.  Lewis  shows  by  diagram,  (Exhibit  No.  3,)  which  he 
says  is  a  copy  of  the  map  found  in  the  patent  under  which  plaintiff  holds,  the 
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western  boundary  of  the  ranch  of  plaintiff,  and  that  the  fence  is  east  of  such 
boundary,  and  runs  substantially  parallel  therewith;  being  1.23  chains  east 
therefrom  at  the  south  end,  and  1.37  chains  east  from  such  western  boundary 
at  the  north  end.  (4)  The  testimony  of  Thomas  W.  Wright,  the  county  sur- 
veyor, is  to  the  effect  that  he  rau  tlie  line  of  the  Oalabasas  ranch  twice,  as  far 
as  the  country  roiid,  once  for  Castro,  and  once  for  defendant.  He  says  it  is  a 
section  line.  He  says  he  took  the  calls  from  the  map,  and  set  the  stake  No.  3 
for  the  south-west  corner.  A  reference  to  the  map  shows  stake  No.  3  to  be 
at  the  south-west  corner,  and  upon  the  west  line  as  claimed  by  plaintiff,  and 
upon  the  section  line.  The  strip  of  land  between  this  west  line  and  the  fence 
constitutes  one  of  the  subjects  of  the  controversy.  There  was  no  evidence 
whatever  to  contradict  that  referred  to,  and  we  think  the  court  was  fully  jus- 
tified in  finding  as  it  did,  in  effect,  that  the  patented  west  line  of  the  Oalabasas 
ranch  was  at  the  line  of  the  stakes  spoken  of.  The  patent  was  in  evidence, 
and,  although  not  set  out  in  the  record,  must  have  furnished  <ia^a  from  which 
to  demonstrate  the  error,  if  any,  in  plaintiff's  claim  under  it. 

The  testimony  of  defendant  at  the  trial,  after  proving  title  in  himself  to  the 
Aptos  rancho,  was  confined  to  showing  that  in  1875  a  fence  was  built  upon 
the  east  line  of  thedisputed  land,  which  it  is  claimed  was  with  the  agreement 
and  understanding  that  it  should  be  so  bnilt^  and  constitute  the  boundary  of 
their  respective  tracts  of  land,  and  that  defendant  then  entered  into  posses- 
sion of  and  has  since  as  of  right  retained  possession  up  to  such  fence.  The 
finding  of  the  court  is  against  this  theory,  and  we  see  nothing  in  the  testi- 
mony to  warrant  snch  theories. 

Patterson,  who  then  owned  the  Oalabasas  ranch,  when  applied  to  on  the 
subject  of  the  division  fence,  told  his  agent.  Ford,  "to  let  Spreckels  build  the 
fence  wherever  he  desired  to  build  it."  It  further  appears  that  it  was,  at  the 
request  of  Spreckels,  placed  upon  the  line  of  the  old  fence,  as  far  as  that  ex- 
tended, and  continued  on  the  produced  line  of  such  old  fence  north.  Where 
coterminous  proprietors  of  land  in  good  faith  agree  upon,  fix,  and  establish  a 
boundary  line  between  their  respective  tracts  of  land,  in  which  they  acqui- 
esce, and  under  which  they  occupy,  for  a  period  equal  to  that  fixed  by  the 
statute  of  limitations,  the  line  as  thus  established  is  binding  upon  them,  and 
those  holding  under  them,  or  either  of  them.  Cooper  v.  Vierra,  69  Oal.  282; 
8need  v.  Osborn,  25  Cal.  619;  Moyle  v.  Connolly,  60  Oal.  295;  Columbet  v. 
Pacheoo,  48  Oa! .  395.  Agreements  of  this  character  are  not  subject  to  the  ob- 
jection that  they  are  within  the  statute  of  frauds,  because  they  are  not  con- 
sidered as  extending  to  tlie  title.  They  do  not  operate  as  a  conveyance  so  as 
to  pass  title  from  one  to  the  other,  but  proceed  upon  the  theory  that  the  true 
line  of  separation  is  in  dispute,  and  to  some  extent  unknown,  and  in  such 
cases  the  agreement  serves  to  fix  the  line  to  which  the  title  of  each  extends. 
Tyler,  Bound.  254.  What  are  boundaries  is  a  matter  of  law;  but  where  they 
are,  is  a  matter  of  fact.  Bolton  v.  Lann,  16  Tex.  96.  In  the  case  at  bar  the 
evidence  failed  to  show  that  the  site  of  the  fence  was  fixed  and  agreed  upon 
as  the  boundary  line  between  the  two  tracts  of  land.  Patterson  seems  to  have 
been  quite  willing  that  Spreckels  should  place  the  fence  where  he  chose,  with- 
out reference  to  the  true  boundary,  and  his  conduct  is  wanting  in  the  essen- 
tial element  of  an  intent  and  willingness  to  establish  a  certain  and  definite 
line  between  his  property  and  that  of  defendant.  We  do  not  find  any  direct 
evidence  showing  that  defendant  ever  occupied  the  disputed  land,  or  that  it 
was  by  him  so  inclosed  as  to  raise  a  constructive  possession.  Under  such  cir- 
cumstances, we  are  not  warranted  in  disturbing  the  findings  of  the  court  bfs- 
low.     The  judgment  and  order  appealed  from  areaflirmed. 

We  concur:    Paterson,  J.;  McKinstuy,  J. 
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(7  Mont.  489) 

Territory,  v.  Hart. 
(Supreme  Court  of  Montana^    January  84, 1888.) 
1.  Indictment— Finding  and  Filing — Number  op  Grand  Jury  Concurring. 

It  is  not  error  for  the  court  to  direct  that  members  of  the  grand  jury  be  interro- 
gated as  to  whether  or  not  12  of  their  number  concurred  in  finding  an  indictment 
which  the  accused  has  moved  to  vacate  on  the  ground  that  12  grand  jurors  did  not 
concur  in  finding  it,  after  the  accused  has  been  given  an  opportunity  to  interrogate 
them,  and  declined  to  do  so.  Following  TerrUary  v.  HaT%  14  Fac.  Rep.  769. 
2:  Same. 

When  grand  jurors  are  brought  into  court  to  testify  as  to  whether  12  of  their  num- 
ber, as  required  by  the  statute  of  Montana,  concurred  in  finding  an  indictment,  they 
do  not  come  in  their  ofilcial  character,  but  as  individuals,  and  it  is  no  objection  that 
some  of  their  number  are  absent. 
8.  Jury — Competency  of  Jxtror— Aliens. 

During  the  progress  of  a  trial  for  murder,  the  defendant  objected  that  there  was 
an  alien  upon  the  jury,  and  it  was  found  tnat  one  of  the  jurors  came  to  America 
with  his  father  when  two  years  old,  and  had  taken  out  no  naturalization  papers ; 
whereupon  opportunity  was  given  by  the  court,  and  he  was  naturalized  in  proper 
form,  and  the  trial  proceeded.    Heldy  that  the  objection  of  ab'enage  would  not  apply. 

4.  Homicide— Insanity  as  a  Defense— Opinion  Evidence. 

On  a  trial  for  murder,  non-professional  witnesses  for  the'prosecution,  after  testi- 
fying as  .to  their  acquaintance  with  the  defendant,  and  as  to  his  acts,  habits,  and 
manners  as  observed  by  them,  may  be  permitted  to  give  their  opinion  as  to  his 
sanity.^ 

5.  Same— Murder— Malice  and  Intention. 

On  a  trial  for  murder,  a  charge  that,  "if  the  life  be  taken  with  a  deadly  weapon, 
it  will  be  presumed  to  have  been  done  maliciously  and  intentionally,  as  the  law  pre- 
sumes every  one  to  intend  the  legitimate  result  of  his  action, "  given  as  part  of  an 
instruction  defining  and  illustrating  the  term  '^malice, "  is  not  erroneous.' 
C  Same — Character  of  Defendant — Instructions. 

On  a  trial  for  murder  where  the  accused  introduced  evidence  ot  his  character  for 
peace,  an  instruction  to  the  jury  that  it  stood  as  a  witness  for  him,  to  be  given  its 
due  weight  with  all  the  other  evidence,  is  sufficient  unless  more  explicit  instruc- 
tions are  requested  by  the  accused. 

7.  Same— New  Trial— Separation  of  Jury. 

Under  Comp.  St.  Mont.  div.  3,  §  854,  providing  for  a  new  trial  in  criminal  cases 
when  the  jury  has  been  separated  without  leave  of  the  court,  it  is  not  sufficient 
cause  to  require  the  granting  of  a  new  trial  that,  prior  to  retiring  to  consider  their 
verdict,  the  court  permitted  the  jury  to  go  in  charge  of  an  officer  to  a  hotel  for  sup- 
per, and  while  there  they  went  into  the  wash-room,  and  two  of  their  number  re- 
turned a  short  time  before  the  others  to  the  hotel  office  a  few  feet  distant,  the  entire 
jury  being  at  all  times  in  the  charge  of  the  officer,  and  no  conversation  being  had 
by  any  one  with  any  others  in  regard  to  the  case. 

8.  Same — Misconduct  of  Jury. 

It  is  not  sufficient  misconduct  to  require  the  granting  of  a  new  trial  in  a  criminal 
case  that  upon  two  occasions  while  the  jury,  in  charge  of  the  bailiff,  were  at  a  hotel 
to  get  their  meals,  some  of  their  number  drank  intoxicating  liquor  at  their  own  ex- 
pense, it  not  appearing  that  any  of  them  w&re  in  the  least  intoxicated  thereby. 

Appeal  from  district  court,  Lewis  and  Clarke  county. 
For  opinion  in  tliis  case  on  former  appeal,  see  14  Pac.  Rep.  769. 
Campbell  <£•  Duffy  and  /.  J&.  Carne,  for  appellant.     W,  E.  CuUen,  Atty. 
Gen.,  for  the  Territory. 

McLeary,  J.  The  appellant  in  this  case  stands  charged  with  the  crime  of 
murder  in  the  first  degree  for  the  killing  of  John  W.  Pitts,  which  occurred  at 
the  town  of  Boulder,  in  Jefferson  county,  Mont.,  on  the  7th  day  of  November, 
1885.  Indictment  was  found  on  the  4th  day  of  May,  1886,  by  a  grand  jury  of 
said  county.  The  case  came  on  for  trial  at  the  October  term,  1886,  of  the  dis- 
trict court  of  Jefferson  county,  which  resulted  in  a  mistrial,  the  jury  failing 

^As  to  the  admissibility  of  the  opinions  of  non-expert  witnesses  upon  the  trial  of  is- 
sues involving  the  sanity  of  a  person,  see  State  v.  Bryant,  (Mo.)  6  S.  W.  Rep.  102  \  State 
V.  Winter,  (Iowa,)  34  N.  W.  Rep.  476. 

*  See  note  at  end  of  case. 
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to  agree.  The  case  was  afterwards  tried  by  the  said  court  on  the  7th  day  of 
May,  1887,  and  the  defendant  was  convicted,  and  sentenced  to  death.  From 
this  conviction  be  appealed  to  this  court  at  the  July  term,  1887,  when  the  case 
was  reversed  and  remanded,  for  errors  occurring  on  the  trial  In  the  court  be- 
low.   Territory  v.  Hart,  7  Mont. ,  14  Pac.  Rep.  769.     On  the  filing  of  the 

remittitur  at  the  ensuing  term  of  the  court  in  Jefferson  county,  a  change  of 
venue  was  ordered  to  the  county  of  Lewis  and  Clarke,  where  the  case  was 
tried  again  on  the  22d  of  November,  1887.  and  the  defendant  was  again  con- 
victed, and  sentenced  to  the  death  penalty,  from  which  conviction  he  now 
prosecutes  this  appeal.  Several  errors  alleged  to  have  been  committed  by  the 
court  below  are  relied  upon  for  the  reversal  of  this  judgment,  and  they  will 
be  noticed  in  their  order  as  presented  in  the  brief. 

1.  The  first  ground  of  alleged  error  is  that  the  court  hiid  no  authority  to 
compel  the  defendant  to  examine  the  members  of  the  grand  jury  who  found  ' 
the  indictment  against  him,  as  to  whether  or  not  12  of  their  number  had  con- 
curred in  finding  such  indictment.  No  such  action  on  the  part  of  the  court 
is  apparent  from  the  record.  No  compulsion  was  used  towards  the  defendant 
in  the  matter  of  the  examination  of  the  grand  jurors.  This  court  having  held 
on  the  former  appeal  that  the  indorsement  on  the  indictment  was  oxAj  prima 
fwiie  evidence  that  the  requisite  number  of  grand  jurors  had  concurred  in 
finding  the  bill;  and  the  appellant  having  on  the  former  trial,  by  motion  prop- 
erly made,  called  into  question  the  prima  facie  case  made  by  the  indorsement 
on  the  indictment,  14  of  the  16  persons  who  composed  the  grand  jury  were 
brought  into  court,  and  the  defendant  was  offered  an  opportunity  of  taking 
their  testimony  upon  the  matter  put  iq  issue  by  this  motion.  He  declined  to 
interrogate  them,  and  thereupon,  under  direction  of  the  court,  they  were  ex- 
amined by  the  prosecuting  attorney,  and  each  and  everyone  answered  that  12 
of  their  number  had  concurred  in  the  finding  of  the  indictment.  This  court, 
on  the  former  appeal,  in  regard  to  this  question  uses  tlie  following  language: 
"We  are,  then,  after  careful  consideration  and  mature  deliberation,  of  the 
opinion  that  the  bringing  into  court  of  the  indictment  properly  indorsed,  and 
the  filing  of  the  same  by  the  clerk  in  the  presence  of  the  grand  jury,  are  only 
prima  facie  evidence  of  the  "concurrence  of  twelve  or  more  of  the  grand  jurors 
in  the  indictment,  and  that  the  accused  has  the  right,  before  pleading  thereto, 
on  a  motion  to  vacate  the  same  properly  made  as  in  this  case,  to  require  tlie 
individual  grand  jurors  to  be  interrogated  under  oath  as  to  whether  or  not 
twelve  or  more  of  their  number  concurred  in  finding  the  indictment."  Ter- 
ritory y.HarU  14  Pac.  Rep.  771.  The  defendant's  counsel  seems  to  misap- 
prehend this  language  of  the  court,  and  to  construe  it  to  mean  that  the  grand 
jury  as  a  body  must  be  brought  into  court  in  their  ofiicial  capacity,  and  before 
they  are  discharged  to  be  interrogated  by  the  defendant  as  to  the  matter  un- 
der consideration.  Such  is  not  the  meaning  of  the  language  used.  The  de- 
fendant has  the  right  to  require  the  individual  grand  jurors  to  be  examined 
as  witnesses  to  testify  to  the  fact  as  to  whether  or  not  12  of  their  nymber  con- 
curred in  finding  the  indictment,  and  he  cannot  complain  that  the  court  by 
its  authority  ctiused  them  to  be  brought  forward  for  his  benefit.  These  per- 
sons were  not  in  court  as  a  grand  jury,  nor  as  grand  jurors,  but  as  individuals 
in  the  capacity  of  witnesses,  by  one  or  more  of  whom  the  defendant  was  at 
liberty  to  "prove  that  12  members  of  the  grand  jury  had  not  concurred  in  find- 
ing the  indictment  against  him.  He  had  the  right  to  interrogate  them,  but 
declined  to  do  so,  and  he  cannot  complain  of  the  action  of  the  court  in  this 
respect.  Neither  can  he  complain  that  the  entire  number  of  persons  compos- 
ing the  grand  jury  were  not  present.  The  matter  put  in  issue  by  his  motion 
was  a  question  of  fact  which  might  have  been  proved  by  any  one  or  more  of 
the  persons  who  composed  the  grand  jury,  and,  until  such  evidence  should 
have  been  rebutted,  it  would  have  been  as  effective  in  regard  to  this  matter 
as  the  cumulative  evidence  of  the  whole  16  persons.    The  fact  that  one  of  the 
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grand  jurors  was  dead,  and  another  had  left  the  territory,  was  ample  excuse, 
if  any  were  necessary,  why  the  whole  16  persons  were  not  examined.  There 
is  no  error  of  the  court  upon  this  point,  and  it  clearly  appearing,  by  the  evi- 
dence introduced  by  the  prosecution,  that  12  of  the  grand  jury  had  concurred 
in  finding  ttie  indictment,  the  defendant's  motion  in  regard  thereto  falls  to 
the  ground,  and  requires  no  further  consideration. 

2.  The  position  taken  that  the  defendant  was  put  in  jeopardy  for  the  second 
time  by  this  trial  in  the  court  below  is  abandoned  by  his  counsel  on  the  argu- 
ment in  this  court.  It  could  not  have  been  maintained  if  it  had  been  insisted 
on,  and  needs  no  further  consideration. 

3.  The  next  error  assigned  in  the  brief  is  the  alleged  alienage  of  the  trial 
jurors  Horsky  and  Steinbrenner.  The  record  shows  that  Horaky  arrived  in 
this  country  during  his  childhood,  and  his  father  was  duly  naturalized  before 
this  juror  attained  his  majority.  It  also  appears,  from  the  transcript,  that 
Steinbrenner  was  a  naturalized  citi7en  at  the  time  he  was  impaneled  on  the 
trial  jury.  During  the  progress  of  the  trial  (it  does  not  appear  at  what  par- 
ticular stage)  counsel  for  defendant  called  the  attention  of  the  court  to  the 
fact  that  there  were  one  or  more  persons  on  the  jury  who  were  not  citizens  of 
the  United  States.  On  examination  it  appeared  that  the  juror  Horsky  had 
come  to  America  with  his  father  when  he  was  about  two  years  old,  and  had 
been  in  this  country  32  years,  and  had  never  taken  out  his  naturalization  pa- 
pers. Thereupon,  being  afforded  an  opportunity  by  the  court,  he  was  natural- 
ized in  the  proper  form,  and  the  trial  proceeded.  It,  then,  appears  that  at  the 
time  the  jury  retired  to  consider  their  verdict,  and  at  the  time  the  verdict  was 
rendered,  all  the  members  of  the  jury  were  citizens  of  the  United  States,  and 
the  objection  of  alienage  does  not  apply.  But,  even  if  there  had  been  aliens 
upon  the  jury,  the  record  does  not  show  that  the  objection  was  made  by  the 
defendant  at  the  proper  time.  Upon  the  former  appeal  in  this  case  the  court 
used  the  following  language:  "The  juror  Doniothy,  who  was  challenged  on 
account  of  alienage,  was  permitted  by  the  defendant  to  sit  in  this  case  through 
a  failure  to  exercise  his  right  of  peremptory  challenge,  the  accused  having  two 
peremptory  challenges  unexhausted  when  he  accepted  the  jury.  He  thereby 
waived  the  objection  of  alienage,  if  it  were  otherwise  a  good  objection,  and 
there  was  no  error  of  which  he  could  properly  complain.  It  has  been  repeat- 
edly decided  that  alienage  is  a  disqualificfition  of  a  juror  which  the  defend- 
ant may  waive,  either  expressly,  or  by  failure  to  object  at  the  proper  time." 
TerHtoi^  v.  HarU  14  Pac.  Rep.  774.  This  position  was  held  by  the  court 
after  thorough  investigation  and  long  consideration  of  the  authorities.  Terri- 
tory V.  Harding,  6  Mont.  326,  12  Pac.  Kep.  750;  Lum  v.  StaU,  11  Tex. 
App.  483;  Presbury  v.  Com,,  9  Dana,  203;  State  v.  Elliott,  45Iowa,  487 ;  Ben- 
ton V.  State,  30  Ark.  340-344;  Erwin  v.  State,  29  Ohio  St.  190;  People  v. 
McQungill,  41  Cal.  430. 

4.  The  next  three  objections  urged  by  counsel  .in  his  brief  relate  to  the  ad- 
mission of  certain  testimony  which  was  claimed  to  be  incompetent,  but  they 
were  abandoned  in  the  argument,  and  require  no  further  notice. 

5.  The  seventh  assignment  of  error  made  by  appellant  is  that  the  opinions 
of  certain  witnesses  who  were  not  medical  experts  were  permitted  to  be  given 
in  evidence  to  the  jury  upon  the  trial  of  this  case.  It  appears,  from  the  tran- 
script, that  non-professional  witnesses  were  examined  on  the  part  of  the  de- 
fendant, and  after  stating  their  acquaintance  with  him,  and  certain  actions  of 
his,  and  other  facts  upon  which  their  opinions  were  founded,  were  permitted 
to  givetheir  opinions  as  to  his  sanity.  After  that,  other  non-professional  wit- 
nesses were  called  in  rebuttal  by  the  prosecution,  and  examined  as  to  their  ac- 
quaintance with  the  defendant,  and  testified  as  to  his  different  acts,  habits, 
and  miinnersas  the  same  had  fallen  under  their  observation,  and  were  there- 
upon questioned  as  to  their  opinions  in  regard  to  his  sanity,  to  the  giving  of 
which  opinions  in  evidence  the  defendant,  by  his  counsel,  objected.    We  will 
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disregard  the  fact  that  the  evidence  objected  to  was  given  in  rebuttal,  and 
treat  it  in  the  same  manner  as  if  it  had  been  offered  in  proving  the  case  on  the 
part  of  the  prosecution  before  the  defendant  was  permitted  to  introduce  his 
evidence.  The  question,  then,  presented  by  the  record  is  whether  or  not  non- 
professional witnesses  who  are  acquainted  with  the  defendant,  and  have  ob- 
served his  actions  and  manner  of  life,  may  give  in  evidence  their  opinions  as 
to  his  sanity  or  insanity  on  a  trial  for  murder.  It  is  certainly  one  of  the  funda- 
mental rules  of  evidence  that  witnesses  are  required  to  testify  as  to  facts,  and 
not  allowed  to  give  their  individual  opinions  to  the  jury.  And  this  rule  must 
always  be  followed  when  the  facts  can  be  sufficiently  and  properly  detailed, 
and  the  circumstances  described  in  such  a  manner  that  the  jury  are  able  to 
form  correct  conclusions  for  themselves  unaided  by  the  opinion,  impressions, 
or  judgment  of  the  witness.  But  there  are  many  cases  in  which  the  line  be- 
tween facts  and  opinions  if  not  very  definitely  drawn.  It  is  often  almost  im- 
possible for  a  witness  or  ordinary  intelligence  to  state  the  facts  and  circum- 
stances of  a  case,  or  any  particular  transaction,  to  a  jury,  without  indicating 
his  own  opinions  in  regard  thereto,  and  very  few  persons  have  sufficient  de- 
scriptive po  Wei's  to  state  any  particular  matter -which  has  passed  under  tlieir 
observation,  before  a  jury,  in  a  perfectly  correct  light,  witliout  intimating  the 
impression  that  it  produced  upon  their  minds  at  the  time  in  the  shape  of  an 
opinion  more  or  less  fixed.  There  are  certain  cases  in  which  nothing  but  the 
opinion  of  the  witness  will  give  to  the  jury  a  due  appreciation  of  the  result 
of  his  observations.  Judge  Doe  of  New  Hampshire  gives  a  very  excellent 
illustration  of  this  in  the  following  language:  **In  criminal  cases  it  is  often 
a  question  how  nearly  a  foot-print  in  earth  or  snow  corresponded  to  the  form 
of  a  shoe  of  the  prisoner.  A  witness  who  has  seen  the  foot-print  and  the 
shoe  is  allowed  to  give  his  opinion  on  the  subject,  because  a  mere  description 
of  forms  would  not  be  the  best  evidence.  If  a  plaster  cast  of  the  track,  or  the 
original  impression  itself,  preserved  by  freezing,  could  be  produced,  this  evi- 
dence of  its  form  would  be  more  satisfactory  that  any  verbal  description.  So 
it  is  when  an  impression  has  been  made  upon  the  mind  of  a  witness  by  the 
appearance  and  conduct  of  the  prisoner  indicating  sanity  or  insanity;  that  im- 
pression is  the  best  evidence  the  witness  can  give  on  the  subject.  His  de- 
scription of  the  appearance  and  conduct  is,  in  fact,  but  indirect  and  imperfect 
evidence  of  the  impression.  When  he  gives  the  original  impression  itself,  it 
is  as  if  the  foot-print  were  brought  into  court. "  Lawson,  Exp.  Ev.  493.  Tes- 
timony in  regard  to  sanity  or  insanity  forms  one  of  the  most  noted  exceptions 
to  the  general  rule  which  we  have  heretofore  adverted  to.  Whatever  may  have 
been  the  rule  in  former  times,  it  can  no  longer  be  regarded  as  doubtful  that 
"one  not  an  expert  may  give  an  opinion,  founded  upon  observation,  that  a 
certain  person  is  sane  or  insane.''  Id.  476,  subrule  4.  It  appears  that  this 
has  been  the  generally  received  doctrine  in  the  English  courts,  and  it  is  said 
to  have  been  received  without  debate  in  the  courts  of  all  the  states  except 
those  of  Massachusetts,  Maine,  New  Hampshire,  and  Texas.  The  contrary 
doctrine  has  been  greatly  modified  in  Massachusetts,  as  an  examination  of 
the  cases  in  that  state  will  show.  Barker  v.  Comins,  110  Mass.  477;  Nash 
V.  Hunt,  116  Mass.  237;  Com.  v.  Fomeroy,  117  Mass.  143.  In  New  Hamp- 
shire the  rule  announced  had  a  long  struggle  for  supremacy.  It  was  first 
enunciated  by  Judge  Do£  in  an  able  dissenting  opinion  in  the  case  of  State 
V.  Pike,  49  N.  H.  401.  However,  the  supreme  court  of  that  state  in  the 
case  of  State  v.  Jone9,  50  N.  H.  369,  and  State  v.  Arcfien  54  N.  H.  468,  ad- 
hered to  tiie  original  proposition  announced  in  the  case  of  Hamblett  v.  Ham- 
blett,  6  N.  H.  333,  and  Boardman  v.  Woodman,  37  N.  H.  143,  and  disregarded 
the  dissenting  opinion  of  Judge  Doe.  However,  in  the  case  of  Hardy  v. 
Men-ill,  56  N.  H.  227.  Chief  Justice  Foster,  in  a  very  lengthy  and  able  opin- 
ion, reviews  all  the  decisions,  and  coincides  with  the  general  American  doc- 
trine announced  in  the  rule  above  quoted.  Thus  we  see  tliat  Judge  Doe  s 
v.lTp.no.S— 46 
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dissenting  opinion  finally  became  the  recognized  rule  of  law  in  New  Hamp- 
shire. What  may  be  the  current  of  opinion  at  the  present  time  in  the  state 
of  Maine  we  have  not  had  leisure  to  examine.  The  court  of  appeals  of  Texas 
has  overruled  the  doctrine  announced  in  Oehrke  v.  State,  13  Tex.  572,  and 
now  coincides  with  the  general  rule  laid  down  by  Lawson.  Judge  Whitb, 
in  a  very  able  opinion,  used  the  following  language:  "Whatever  may  have 
been  the  rules  of  evidence  heretofore  with  regard  to  the  character  of  proof  ad- 
missible on  the  subject  of  insanity,  the  doctrine  that  non-professional  witnesses 
should  be  allowed  to  state  their  opinion  as  to  the  sanity  of  the  party,  derived 
from  their  acquaintance  with  and  observation  of  his  conduct,  appearance,  and 
actions,  has  become  too  well  settled  to  admit  of  doubt  or  controversy  at  this 
time.  Holcomh  v.  !State^  41  Tex.  125;  McClaekey  v.  State,  5  Tex.  App.  820. 
We  are  aware  that  in  Oehrke  v.  State  o\\r  supreme  court,  following  in  the 
wake  of  the  decisions  in  Massachusetts  and  New  Hampshire,  held  otherwise. 
13  Tex.  568.  The  subject  has,  however,  of  late  years  been  more  thoroughly  ex- 
amined and  discussed,  and  in  New  Hampshire  particularly,  in  the  recent  case 
of  Hardy  v.  Merrill,  Foster,  C.  J.,  in  a  most  elaborate  opinion  concurred  in 
by  the  supreme  court,  i*eviews  the  previous  decisions,  and  overrules  them, 
which  places  that  court  in  full  accord  with  the  English  and  American  doctrine 
as  it  now  generally  obtains  on  that  subject.  56  N.  H.  227.  The  case  of 
Oehrke  v.  State^  13  Tex.  568,  has  been  practically,  as  we  have  seen,  and  will 
be  hereafter  considered,  as  overruled  on  this  point."  Webb  v.  State,  5  Tex. 
App.  608,  609.  The  rule  has  also  been  affirmed  in  the  case  of  Mendiola  v. 
State,  18  Tex.  App.  466.  The  question  is  discussed  to  some  extent  in  1  Whart. 
Ev.  §  451,  but  it  is  treated  with  more  fullness  and  ability,  perhaps,  in  Mr. 
Lawson's  work,  to  which  reference  has  been  m<ide,  than  in  any  other  book 
to  which  we  have  had  access.  There  can  be  no  doubt  that  the  ruling  of  the 
court  below  in  the  admission  of  the  testimony  objected  to  by  the  defendant 
was  correct.  i 

6.  The  next  alleged  error  complained  of  by  the  appellant  is  in  the  charge  of 
the  court.  The  following  paragraph  is  selected  and  claimed  to  be  erroneous, 
to- wit:  "If  the  life  be  taken  with  a  deadly  weapon,  it  will  be  presumed  to 
have  been  done  maliciously  and  intentionally,  as  the  law  presumes  every  one 
to  intend  the  legitimate  result  of  his  action."  In  order  to  properly  under- 
stand the  language  of  the  charge  objected  to,  it  is  necessary  to  quote  the  whole 
paragraph  in  which  it  occurs,  which  reads  as  follows:  "The  first  proposition 
for  you  tc  consider  is,  was  the  deceased  killed  in  the  manner  set  out  in  the  in- 
dictment, and  in  the  county  of  Jefferson,  territory  of  Montana,  before  the 
finding  of  this  indictment  ?  This  is  called  the  corpus  delicti,  or  body  of  the  of- 
fense, and  must  first  be  established.  This  being  done,  your  next  inquiry  will 
be,  did  the  defendant  do  the  killing?  If  he  did,  was  it  done  with  deliberation, 
premeditation,  malice  aforethought,  and  willfully?  If  so,  he  is  guilty  as 
charged  in  the  indictment,  provided  he  was  a  person  at  the  time  legally  re- 
sponsible for  his  action.  It  is  always  essential  to  both  grades  of  murder — 
the  first  and  second  degrees — that  malice  aforethought  shall  exist.  If  all 
four  of  the  ingredients  of  willfulness,  deliberation,  premeditation,  and  malice 
aforethought  exist,  it  is  murder  in  the  first  degree;  but  if  any  one  of  them 
be  wanting,  except  malice  aforethought,  it  is  murder  in  the  second  degree. 
Malice  means,  in  law,  as  already  stated,  that  deliberate  intention  nnlawfully 
to  take  the  life  of  a  fellow  creature,  or  to  do  him  some  harm,  without  provo- 
cation, and  without  legal  excuse  or  justification.  If  a  person  from  a  wicked 
and  depraved  heart  inflict  a  mortal  wound  upon  another,  this  is  said  to  be  done 
in  malice,  the  term  < malice'  having  reference  to  that  wicked  and  depraved 
spirit  which  prompts  the  taking  of  life,  rather  than  to  any  grudge,  or  ill  will, 
or  hatred  towards  the  deceased.  Nevertheless,  if  such  grudge,  hatred,  or  ill 
will  exists,  and  is  the  moving  cause  of  the  killing,  it  is  equally  malice.  If  the 
life  be  taken  with  a  deadly  weapon,  it  will  be  presumed  to  have  been  done 
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maliciously  and  intentionally,  as  the  law  presumes  every  one  to  intend  the 
legitimate  result  of  his  action.  But  it  is  always  a  question  for  you  to  deter- 
mine, from  all  the  circumstances  surrounding  the  case,  whether  it  is  done 
maliciously  and  willfully. "  It  is  a  fundamental  principle  in  the  construction 
of  all  instruments,  more  especially  of  a  charge  given  by  a  court  to  a  jury,  that 
the  whole  charge  must  be  construed  together.  A  judge  is  not  supposed  to 
give  all  the  law  to  a  jury  in  one  paragraph,  or  in  one  sentence.  If,  then,  the 
whole  charge  taken  together  presents  the  law  applicable  to  the  facts  of  the 
case  correctly,  without  contradiction  or  material  omission,  it  must  be  held, 
for  all  practical  purposes,  to  be  correct.  Kennon  v.  Gilmer,  5  Mont.  270r 
271,  5  Pac.  Rep.  847;  Territory  v.  Ifart,  supra;  People  v.  Boyell,  48  Cal. 
93;  Thomp.  Char.  Jur.  75,  §48.  Some  authorities  are  cited  by  the  appelhint 
to  sustain  his  objection  to  the  portion  of  the  charge  above  quoted.  We  will 
notice  them  briefly.  In  the  case  of  Cleoi  v.  State,  31  Ind.  484,  the  court  criti- 
cises a  charge  which  is  copied  from  1  Greenl.  Ev.  §  18,  and  reads  as  follows: 
"Every  sane  man  is  conclusively  presumed  to  contemplate  the  natural  and 
probable  consequences  of  his  own  acts,  and  therefore  the  intent  to  murder  is 
conclusively  inferred  from  the  deliberate  "use  of  a  deadly  weapon."  This, 
the  court  says,  is  entirely  at  variance  with  the  principles  which  have  received 
the  uniform  sanction  of  all  the  courts  in  this  country  and  Great  Britain,  and 
is  not  sustained  by  the  authorities  which  the  writer  cites  in  its  support."  We 
do  not  deny  the  correctness  of  the  opinion  rendered  by  the  supreme  court  of 
Indiana,  but  the  charge  given  in  tlie  Clem  Case  differs  very  materially  from 
the  one  given  in  the  case  at  bar.  The  court  below  did  not  say  that  the  intent 
to  murder  is  conclusively  inferred  from  the  deliberate  use  of  a  deadly  weapon, 
but  only  said  that,  "if  life  be  taken  with  a  deadly  weapon,  it  will  be  presumed 
to  be  done  maliciously  and  intentionally,"  which  is  a  very  different  proposi- 
tion. Again,  a  case  is  cited  from  the  supreme  court  of  Kentucky,  in  which 
occurs  the  following  language:  "The  court  instructed  the  jury  that,  if  homi- 
cide be  committed  by  a  deadly  weapon  in  the  previous  possession  of  the  slayer, 
the  law  implies  malice  in  the  perpetrator.  As  given  without  qualification 
as  to  how  or  for  what  purpose  the  weapon  happened  in  the  perpetrator's 
possession,  or  whether,  liaving  it  for  a  lawful  purpose,  he  used  it  in  self-de- 
fense, or  under  sudden  and  provoked  heat  of  passion,  this  instruction  was 
certainly  wrong  and  misleading."  Smith  v.  Com,,  1  Buv.  226.  It  will  be 
seen  that  the  charge  given  by  the  trial  court  in  Kentucky  is  similar  to  the- 
one.  given  in  the  case  at  bar,  but  the  difEerence  is  that  in  the  Smith  Case  the 
charge  was  given  without  qualification,  and  in  the  case  at  bar  it  was  given  a» 
an  integral  part  of  a  lengthy  instruction  defining  and  illustrating  the  legal 
signification  of  the  term  "malice."  Again,  the  supreme  court  of  Kentucky 
in  the  case  of  Donnellan  v.  Com,,  7  Bush,  679,  expresses  its  opinion  as  fol- 
lows: "The  instruction  to  the  effect  that,  in  any  case,  the  use  of  a  deadly 
weapon,  not  in  necessary  self-defense,  whereby  death  ensues,  will  constitute 
murder,  wad  also  erroneous.  Such  use  of  a  deadly  weapon  is  evidence  of 
malice,  and  may  be  an  essential  ingredient  in  the  proof  of  murder  in  many 
cases;  but  it  does  not  follow  that  every  homicide  committed  by  the  use  of  a 
deadly  weapon,  and  not  in  necessary  self-defense,  is  murder."  This  charge 
seems  to  have  been  copied  from  Greenleaf  in  the  same  manner  as  in  the  Clem 
Case,  and  of  course  is  equally  erroneous.  But  the  comments  of  the  court,  as 
quoted  above,  show  the  charge  which  was  given  by  the  court  below  in  the 
case  now  under  consideration  to  have  been  Correct  and  proper.  The  use  of  a 
deadly  weapon  is,  when  unexplained  by  other  testimony,  or  unattended  by 
circumstances  of  justification  or  excuse^  evidence  of  malice,  and  that  is  all 
that  the  charge  of  the  court  in  this  case  amounted  to.  But  the  appellant 
cites  the  case  of  Bradley  y.  State,  31  Ind.  504,  to  support  the  proposition  that, 
if  an  error  is  committed  in  one  part  of  a  charge,  it  is  not  cured  by  giving  a. 
correct  instruction  at  the  request  of  the  defendant  or  the  prosecution.    An 
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eiror  in  one  instruction  would  certainly  not  be  cured  by  giving  a  contradictory 
instruction,  bat  a  portion  of  a  ciiarge  which,  standing  alone  an'd  unexplained 
might  be  erroneous,  may,  when  taken  in  connection  with  other  portions  of 
the  charge  explaining  or  illustrating  or  enlarging  the  proposition  announced, 
be  practically  correct.  Cases  cited  supra.  But  in  this  particular  case,  the 
proposition  taken  independently,  and  unconnected  with  any  other  portion  of 
the  charge,  is  a  correct  proposition  of  law,  and  is  presumed  to  be  applica- 
ble to  the  facts  proved  on  the  trial.  So  that  we  cannot  hold,  in  any  point  of 
view,  that  the  charge  given  below  and  complained  of  by  the  appellant  was 
erroneous. 

7.  Another  charge  of  the  court  on  the  question  of  character  is  complained 
of  as  erroneous  "lu  this,  that  it  was  not  full  enough  or  sufficient.*'  The 
portion  of  the  charge  complained  of  in  this  respect  reads  as  follows:  ''The 
defendant  has  introduced  his  character  for  peace.  This  stands  as  a  witness 
for  him,  to  be  given  its  due  weight  with  all  the  other  evidence."  If  the  ap- 
pellant desired  any  more  explicit  charge  on  this  point,  it  was  his  duty  to  have 
asked  it;  and,  not  having  done  so  in  the  court  below,  he  cannot  be  heard  to 
complain  in  this  court.  If  there  is  anything  objectionable  in  the  able  charge 
of  the  court  below,  taken  as  a  whole,  it  is  that  it  is  too  favorable  to  the  ac- 
cused on  the  question  of  insanity,  which  was  his  principal,  if  not  his  only, 
defense. 

8.  The  next  alleged  error  complained  of  by  the  appellant  is  the  refusal  of 
the  court  to  grant  a  new  trial  on  account  of  the  separation  of  the  jury,  with- 
out the  consent  of  the  court,  during  the  trial  of  the  cause.  This  is  one  of  the 
grounds  for  which  a  new  trial  may  be  granted  under  the  terms  of  section  354, 
div.  3,  Comp.  St.  Mont.,  which  reads  as  follows:  "  Wlien  the  jury  has  been 
separated  without  leave  of  the  court,  or  have  been  guilty  of  any  misconduct 
tending  to  prevent  a  fair  and  due  consideration  of  the  case. "  Comp.  St.  Mont, 
div.  5,  §  3S4,  par.  3,  p.  468.  The  facts  in  regard  to  the  alleged  separation  are 
about  as  follows:  Prior  to  retiring  for  the  purpose  of  considering  of  their  ver- 
dict, the  court  permitted  the  jury  to  go,  in  charge  of  an  officer,  to  the  Cosmo- 
politan Hotel  for  the  purpose  of  taking  their  supper.  When  they  reached  the 
hotel,  they  went  into  the  wash-room,  and  two  of  their  number  appear  to  have 
returned  to  the  hotel  office  before  the  others,  and  thus  a  partial  and  temporary 
separation  of  a  few  feet  took  place.  The  entire  jury  was  at  all  times  in  charge 
of  the  officer,  and  it  appears  that  no  one  conversed  with  them  during  the  time, 
except  that  some  casual  remarks  were  made  to  them  by  the  counsel  for  the  ap- 
pellant and  two  other  pei*sons,  which  had  no  relation  to  the  case.  The  sepa- 
ration lasted,  one  of  the  jurors  says,  probably  half  a  minute;  certainly,  from 
the  evidence  of  all  the  parties,  not  more  than  five  minutes.  Is  this  such  a 
separation  as  is  contemplated  by  the  statute?  It  is  of  course  of  the  greatest 
importance  that  the  jury  should  be  kept  together,  in  accordance  with  the  spirit 
as  well  as  with  the  letter,  of  the  law ;  and,  if  one  bailiff  cannot  succeed  in  keep- 
ing them  from  separating,  two  should  be  employed  for  that  purpose.  -  And  in  a 
capital  case,  none  but  experienced  and  competent  men  should  be  allowed  to  be 
placed  in  charge  of  a  jury.  But  it  is  not  every  casual  and  partial  separation  of 
the  jury  that  will  be  sufficient  ground  for  granting  a  new  trial.  In  a  California 
case  the  court  uses  the  following  language:  "The  facts  that  the  jury,  after 
they  retired  for  deliberation,  were  conducted  by  the  officer  having  them  in 
charge  to  the  dining-room  of  a  hotel,  where  they  remained  together  for  three- 
quarters  of  an  hour ;  that  one  of  the  doors  of  the  room  was  open  and  accessi- 
ble to  strangers ;  and  that  the  officer  in  charge  was  absent  from  the  room  for 
a  few  minutes  during  the  period  named, —are  insufficient  to  constitute  mis- 
conduct on  the  part  of  the  jury,  or  of  the  officer,  for  which  a  new  trial  should 
be  granted.  The  fact  that  any  person  entered  the  room,  and  conversed  with 
any  of  the  jurors,  is  emphatically  denied  by  counter  affidavits;  but,  if  it  were 
not,  a  few  mere  passing  remarks  between  the  jurors  and  strangers  woul(^  not 
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furnish  ground  for  a  new  trial. "  People  v.  Kelly,  46  Cal.  357.  The  supreme 
court  of  Louisiana  in  a  well-considered  ease  announces  the  law  as  follows: 
**  We  will  not  say  that  because  a  juror  was  for  a  moment  out  of  the  presence 
of  the  oflScer  under  whose  charge  he  was,  when  it  is  not  shown  or  alleged  that 
he  had  any  communication  with  any  other  person,  and  it  does  not  appear  that 
he  had  any  opportunity  to  have  had  any,  it  necessarily  establishes  the  pre- 
sumption of  misconduct,  and  makes  it  obligatory  upon  us  to  set  aside  the  ver- 
dict." State  V.  Turner,  25  La*  Ann.  574.  We  are  referred  by  counsel  for 
appellant  to  the  case  of  8oria  v.  State,  2  Tex.  App.  299,  in  support  of  his  po- 
sition upon  this  alleged  error.  In  that  case  a  juror  separated  himself  from 
his  fellows,  for  a  necessary  purpose,  about  150  yards.  Still,  Judge  Winkler, 
delivering  the  opinion  of  the  court,  says:  "  In  this  instance,  however,  it  seems 
that  the  spirit  of  the  law  was  not  violated  by  the  temporary  withdrawal.of  the 
juror,  for  the  reason  that,  during  the  time,  he  was  under  the  view  of  the  bail- 
iff of  the  jury,"  and  the  case  was  affirmed.  In  a  subsequent  case  the  court 
of  appeals  of  Texas,  in  commenting  on  the  decision  in  Janee  v.  State,  13  Tex. 
168,  says:  ''In  other  subsequent  decisions  our  supreme  court  have  held,  sub- 
stantially, that  something  more  than  separation,  or  that  one  or  more  of  the 
jurors  were  seen  apart,  or  standing  near  outside  persons,  is  required  to  affect 
the  fairness  of  a  verdict.  It  must  affirmatively  appear  that  there  was  such 
misconduct  that  showed  a  fair  trial  was  not  had," — citing  numerous  au- 
thorities from  the  supreme  court  of  that  state.  Davis  v.  State,  3  Tex.  App. 
101, 102.  Again,  the  same  court  rn  a  later  case  uses  the  following  language: 
"Our  supreme  court  in  a  number  of  cases  have  held  that  something  mure  than 
separation  of  the  juiy,  such  as  is  forbidden  by  the  Code,  is  required  to  affect 
the  fairness  of  a  verdict;  that  it  must  affirmatively  appear  that  there  was 
some  reason  to  suppose  that  wrong  or  injustice  might  have  resulted  from  it 
to  the  appellant.  And  the  same  rule  has  been  followed  by  this  court."  Cox 
V.  State,  7  Tex.  App.  4.  Again,  the  supreme  court  in  the  case  of  West  v. 
State,  Id.  159,  affirms  the  rule  in  the  Davis  Case,  supra,  that  the  separation 
of  the  jury  before  bringing  in  a  verdict  in  a  felony  case  does  not  per  se  render 
the  verdict  void,  but  such  verdict  will  be  set  aside  or  not,  according  to  the 
circumstances.  Again,  in  a  later  case.  Judge  Hurt,  delivering  the  opinion 
of  the  same  court,  says:  "There  can  be  but  two  reasons  why  a  verdict  should 
be  set  aside  when  a  separation  of  the  jury  has  taken  place — First,  that  the 
jury  have  been  tampered  with,  or,  second,  might  have  been  tampei-ed  with. 
Here  the  record  precludes  any  such  supposition."  Russell  v.  State,  11  Tex. 
App.  296.  Finally,  it  would  seem  that  this  question  was  set  at  rest,  in  Texas 
at  least,  by  a  decision  in  which  the  court,  referring  to  the  previous  cases, 
says:  "The  mere  separation  of  a  jury  is  not  cause  for  a  new  trial.  In  addi- 
tion to  the  separation  in  contravention  of  the  law,  it  must  be  further  made  to 
appear  that  by  reason  of  such  separation  probably  injustice  to  the  accused  has 
been  occasioned."  In  this  case  a  juror  was  taken  sick  during  the  trial,  and 
was  separated  from  the  other  jurors  for  about  12  hours  during  the  night,  but 
remained  in  charge  of  a  deputy-sheriff,  and  was  not  spoken  to  by  any  one 
about  the  case,  and  heard  no  conversation  in  regard  to  the  same.  Ogle  v.  State, 
16  Tex.  App.  368.  We  have  been  thus  careful  to  review  the  Texas  cases,  not 
only  on  account  of  the  high  character  of  the  court  of  appeals  of  that  state,  but 
because  the  appellant  seems  to  rely  upon  the  decisions  of  the  courts  of  that 
state,  and  for  the  reason  that  the  Texas  statute  is  more  strict  upon  this  point 
of  the  separation  of  the  jury  even  than  our  own.  Graham  and  Waterman  lay 
down  the  following  rule:  "It  is  now  well  settled,  without  regard  to  the  nat- 
ure of  the  trial,  that  the  separation  of  the  jury,  even  though  unauthorized  by 
the  court,  where  no  injury  has  ensued,  will  not  be  a  ground  for  setting  aside 
the  verdict."  2  Grab.  &  W.  New  Trials,  502.  Numerous  cases  are  cited  and 
quoted  from  to  sustain  this  proposition.  It  is  not  necessary  for  us  to  review 
all  the  cases  discussed  in  the  text-book,  or  to  proceed  further  in  the  oonsidera- 
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tion  of  this  alleged  error.  Xo  injury  to  the  appellant  is  apparent  from  the 
recoi^d.  In  fact,  it  appears  on  the  contrary  that  he  was  not  prejudiced  thereby, 
and  for  that  reason,  under  the  rule  quoted,  which  meets  our  approval,  it  is 
clearly  considered  that  the  court  below  acted,  properly  in  refusing  to  grant  a 
new  trial  on  this  ground. 

9.  The  last  error  complained  of  by  the  appellant  is  the  refusal  of  the  court 
to  grant  a  new  trial  on  account  of  the  alleged  misconduct  of  the  jury  in  drink- 
ing spirituous  liquora  while  they  had  the  case  under  consideration.  It  ap- 
pears, from  the  record,  that  on  two  occasions  while  the  jury  were  in  charge 
of  the  bailiff,  and  visiting  the  hotels  for  the  purpose  of  taking  their  meals, 
some  of  the  jurors  drank  at  the  hotel  bar  at  their  own  expense.  It  does  not 
appear  that  they  took  more  than  one  drink  each  on  either  of  these  occasions, 
or  that  any  one  of  them  was  in  the  least  intoxicated  thereby.  The  drinking 
of  spirituous  liquors  by  jurors  after  they  have  been  impaneled,  especially  in  a 
capital  case,  is  worthy  of  the  severest  censure,  and  it  should  always  be  pun- 
ished by  an  appropriate  fine.  When  the  property,  the  liberty,  and  even  the 
life  of  their  fellow  man  rests  in  the  hands  of  jurors,  they  cannot  be  too  care- 
ful in  keeping  their  heads  cool,  and  their  hearts  uninflamed  by  prejudice  and 
passion.  On  no  account  ought  they  to  do  anything  which  could  pervert  their 
judgment,  or  arouse  their  passions.  But  in  modern  times  the  ancient  coto- 
mon-law  rule  of  keeping  the  jury  from  "meat  and  drink,  fire  and  candle," 
until  they  have  agreed,  has  been  in  all  the  states  of  America  relaxed.  And, 
if  the  jury  are  permitted  to  take  their  dinirers,  there  seems  to  be  no  more  rea- 
son why  they  should  be  prohibited  from  drinking  light  wines,  in  moderation, 
at  such  meals  than  there  would  be  in  depriving  them  of  coffee  or  tea.  But  if 
the  jurors,  or  any  one  of  them,  has  so  indulged  in  the  use  of  intoxicating  liq- 
uor as  to  De  influenced  thereby  in  arriving  .at  his  verdict,  a  new  trial  should 
be  awarded.  It  is  said  that  the  modern  rule  is  to  set  aside  the  "verdict  only 
when  the  irregularity  may  have  had  an  influence  on  the  final  result."  L 
Grah.  &  W.  New  Trials,  504,  The  question  of  drinking  spirituous  liquora  by 
the  jury  is  one  which  has  been  discussed  and  decided  on  numerous  occasions 
by  nearly  every  court  of  last  resort  in  the  United  States.  We  could  not  at- 
tempt a  complete  review  of  all  the  cases  upon  this  point;  neither  is  it  neces- 
sary so  to  do.  We  cannot  agree  with  the  doctrine  announced  in  certain  cases 
in  Kansas,  Iowa,  and  Arkansas,  that  a  verdict  rendered  by  a  drunken  jury,  or 
a  jury  one  or  more  of  whose  members  were  during  the  trial  intoxicated,  should 
not  be,  in  any  case,  allowed  to  stand.  Btate  v.  Tatlow,  34  Kan.  84,  8  Pac.  Rep. 
267;  8tate  v.  Livingston,  64  Iowa,  560,  21  N.  W.  Rep.  34;  Pelham  v.  Pagey 
6  Ark.  535.  In  an  early  case  in  Texas,  in  a  very  able  opinion  delivered  by 
Judge  Lipscomb,  the  supreme  court  reviews  the  cases  theretofore  decided,  and 
holds  that  drinking  whisky  is  ground  for  reversal.  Jones  v.  State,  13  Tex. 
App.  182.  However,  this  rule  is  no  longer  in  force  in  that  state.  The  court 
of  appeals  of  Texas  in  1885  virtually  overrules  the  case  of  Jones  v.  State, 
supra,  and  holds  the  following:  "It  was  very  reprehensible  for  the  jury  to 
send  for  and  obtain  whisky,  and  drink  the  same,  during  their  deliberation 
upon  the  case,  and  such  conduct  should  always  be  visited  with  punishment 
to  those  guilty  of  it.  But  no  such  immoderate  use  of  intoxicating  liquor  is 
shown  to  have  existed  in  this  case  as  would,  in  the  absence  of  circumst^inces 
tending  to  show  that  it  had  influenced  the  verdict  of  the  jury,  warrant  the 
setting  aside  of  the  verdict."  Allen  v.  State,  7  Tex.  App.  298.  In  this  re- 
spect the  rule  announced  by  Graham  and  Waterman,  and  approved  by  the 
cases  quoted  from  above,  has  been  affirmed  in  numerous  decisions,  some  of 
which  only  will  be  referred  to.  Davis  v.  People,  19  111.  77;  State  v.  Caul- 
field,  23  La.  Ann.  149;  Tuttle  v.  State,  6  Tex.  App.  561;  Wilson  v.  Abra- 
hams, 1  Hill,  211.  From  the  facts  shown  by  the  record  it  does  not  appear 
that  any  of  the  jurors  were  in  the  least  intoxicated,  or  that  the  cause  of  the 
defendant  was  in  any  manner  prejudiced  by  their  indulgence  in  spirituous. 
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liquors.  For  this  reason,  under  the  rule  announced,  there  was  no  error  in 
the  action  of  the  court  below  in  refusing  a  new  trial  on  this  ground. 

10.  The  attorney  general  closes  bis  brief  with  this  exhortation  to  the  court: 
"The  appellant  in  this  case,  as  appears  by  the  record,  shot  a  man  to  death  in 
open  daylight,  in  the  court-house  at  Jeffei^son  county,  in  the  presence  of  one 
or  more' eye- witnesses.  He  has  had  three  impartial  trials,  and  been  twice 
convicted  of  murder  in  the  first  degree.  The  people  ought  not  to  be  put  to 
further  expense  in  his  case  unless  error  has  most  clearly  and  manifestly  in- 
tervened." Both  of  these  appeals  being  on  matters  of  law  only,  there  is  not 
now,  and  was  not  on  the  former  appeal,  any  statement  of  the  evidence  from 
which  this  court  could  know  the  circumstances  of  this  homicide.  And  even 
if  it  had  transpired  in  the  manner  detailed  by  counsel,  dehors  the  record,  still 
there  may  have  been,  beyond  the  facts  stated,  circumstances  of  excuse  or  even 
of  justification.  In  the  first  trial  there  was  a  disagreement  of  the  jury,  and, 
in  the  second,  one  of  the  prisoner's  plain,  statutory  rights  was,  inadvertently 
of  course,  disregarded  by  the  court.  The  third  trial  is  now  under  review,  and 
we  take  occasion  to  say  that  no  man,  however  poor  and  friendless,  should  ever 
be  permitted  to  suffer  the  death  penalty,  except  after  a  fair  public  trial  by  an 
impartial  jury  of  his  countrymen.  A  strict  compliance  with  all  the  forms  of 
law,  and  a  due  regard  to  every  constitutional  or  statutory  right  guarantied  to 
the  prisoner,  is  essential  to  the  preservation  of  the  liberty  of  every  citizen  of 
the  United  States.  If  the  legal  forms  can  be  disregarded  in  the  case  of  any 
man  who  has,  by  even  the  most  atrocious  crime,  incurred  the  popular  displeas- 
ure, they  may  likewise  be  put  aside  in  the  case  of  some  other  person  who  is 
perhaps  innocent  of  the  crime  of  which  he  is  accused.  The  forms' of  law  in 
criminal  trials  are  the  bulwarks  of  human  liberty,  and  any  court  which  would 
intentionally  disregard  them,  in  obedience  to  a  popular  clamor  for  blood  and 
vengeance,  is  unworthy  of  the  high  trust  committed  to  its  keeping.  We  can- 
not better  answer  all  such  suggestions  than  by  a  quotation  from  that  great 
legal  philosopher  and  sage,  Montesquieu,  who  says:  "We  hear  it  generally 
said  that  justice  ought  to  be  administered  with  us  as  in  Turkey.  Is  it  possi- 
ble, then,  that  the  most  ignorant  of  all  nations  should  be  the  most  clear-sighted 
in  a  point  which  it  most  behooves  mankind  to  know?  If  we  examine  the  set 
forms  of  justice  with  respect  to  the  trouble  the  subject  undergoes  in  recover-' 
ing  his  property,  or  in  obtaining  satisfaction  for  an  injuiy  or  affront,  we  shall 
find  them  doubtless  too  numerous;  but,  if  we  consider  them  in  the  relation 
they  bear  to  the  liberty  and  security  of  every  individual,  we  shall  often  find 
them  too  few,  and  be  convinced  that  the  trouble,  expense,  delays,  and  even 
the  very  dangers,  of  our  judiciary  proceedings  are  the  price  that  each  subject 
pays  for  his  liberty.  In  Turkey  where  little  regard  is  shown  to  the  honor, 
life,  or  estate  of  the  subject,  all  causes  are  speedily  decided.  The  method  of 
determining  them  is  a  matter  of  indifference,  provided  they  be  determined. 
The  bashaw,  after  a  quick  hearing,  orders  which  party  he  pleases  to  be  basti- 
nadoed, and  then  sends  them  about  their  business.  But  in  moderate  govern- 
ments, where  the  life  of  the  meanest  subject  is  deemed  precious,  no  man  is 
stripped  of  honor  or  property  but  after  a  long  inquiry,  and  no  man  is  bereft 
of  life  till  his  very  country  baa  attacked  him,  an  attack  that  is  never  made 
without  leaving  him  all  possible  means  of  making  his  defense.  In  republics 
it  is  plain  that  as  many  formalities,  at  least,  are  necessary  as  in  monarchies. 
In  both  governments  they  increase  in  proportion  to  the  value  which  is  set  on 
the  honor,  fortune,  liberty,  and  life  of  the  subject."  1  Mont.  Sp.  L.  bk.  6,  c* 
2,  pp.  84,  85.  It  should  be  borne  in  mind  that  this  great  lawyer  wrote  these 
words  nearly  150  years  ago,  under  the  French  monarchy,  long  before  the  foun- 
dation of  this  federal  republic.  How  much  more  earnestly,  then,  might  these 
thoughts  be  expressed  by  a  citizen  of  the  freest,  strongest,  and  best  govern- 
ment ever  designed  by  the  genius  of  man. 

We  have  searched  this  record  in  vain  for  any  material  error,  and  we  are 
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fully  satis6ed  that  the  defendant  has  had  a  fair  and  impartial  trial,  in  strict 
conformity  with  all  the  forms  prescribed  by  law,  and  that  the  Judgment  of 
conviction  should  stand  affirmed. 

Galbraith  and  Bach,  JJ.,  concurring. 

NOTE. 

Maltcb.  Malice  is  defined  to  be  that  state  of  mind  or  act  where  one  willfully  does 
that  which  he  knows  will  injure  another  person  or  property.  Territory  v.  Egan.  (Dak.) 
13  N.  W.  Rep.  568.  Malice  is  always  to  he  impliea  wnen  the  circumstances  snow  an 
abandoned  and  malignant  heart.  People  v.  McDonald,  (Idahp,)  1  Pac.  Rep.  845.  When 
one  assaults  another  with  a  deadly  weapon,  likely  to  produce  death,  the  law  presumes 
malice,  in  the  absence  of  proof,  either  direct  or  by  circumstances,  to  the  contrary.  State 
V.  Townsend,  (Iowa,)  24  N.  W.  Rep.  535;  State  v.  Hockett,  (Iowa,)  30  N.  W.  Rep.  743; 
State  V.  Rainsbarger,  (Iowa,)  ol  N.  W.  Rep.  865.  When  a  killing  is  shown  to  be  with- 
out extenuating  circumstances,  malice  is  presumed.  People  v.  Bamblin,  (CaL)  8  Pac. 
Rep.  687;  People  v.  Bush,  (Cal.)  12  Pac.  Rep.  781;  People  v.  Tidwell,  (Utah,)  Id.  61. 
The  premeditation  necessaryto  show  malice  does  not  require  any  Hxed  period.  Ter- 
ritory V.  Egan,  (Dak.)  13  N.  W .  Rep.  568.  The  killing  of  a  human  being  in  the  commis- 
sion of  an  unlawful  act  which,  in  its  natural  consequences,  tends  to  endanger  or  destroy 
life,  has  the  requisite  malice  to  constitute  murder.  People  v.  Mooney,  (Idaho,)  2  t^ac 
Rep.  876;  State  v.  Linde,  (Iowa,)  6  N.  W.  Rep.  168. 


CI  Mont.  449) 

Upton  ei  at,  t?.  Larkin  ei  ol. 
(Supreme  Court  of  Mmitana.    January  27, 1888.) 
J.  Mines  and  Mining — ^Disco vert— Adverse  Claims. 

Whether  plaintiff ^s  discovery  had  been  made  within  the  patented  lines  of  an  ad- 
joining mining  claim  being  in  issue,  it  was  proper  for  plamtiff,  in  order  to  fix  the 
place  of  discovery,  to  testify  that  it  was  100  feet  south  of  the  old  lines  of  such  claim, 
and  the  defendant  could  then  show,  on  cross-examination  or  in  defense,  that  the 
patented  lines  of  the  claim  were  soutn  of  the  old  lines,  and  took  in  the  disoovery. 
2.  Same— Discovery  on  Adjoining  Claim. 

A  discovery  will  sustain  a  valid  location,  although  a  ponion  of  the  discovery  shaft 
is  upon  an  adjoining  located  claim.  ' 

3.'  Same— Location  of  Claim — Sufficiency  of  Notice. 

A  notice  of  location  of  a  mining  claim,  distinctly  marked  upon  the  ground,  de- 
I  scribing  the  west-end  comers  as  marked  by  pine  ti-ees,  while  it  appears  that  they 
were  in  reality  marked  by  stakes,  the  notice,  however,  referring  to  a  permanent 
monument,  to-wit,  **the  Giunbetta  lode  claim  on  the  east,  **  is  a  sufficient  oompUanoe 
with  Rev.  St.  XT.  S.  §  2324,  providing  for  a  description  of  a  claim  in  the  records  of 
mining  claims,  to  be  admissible  in  evidence. 
4.  Same— Evidence  of  IiOOation— Value  of  Vein. 

Evidence  of  the  value  of  a  vein,  disclosed  after  the  location,  is  immaterial  to  the 
<^uestion  of  the  locator^s  title,  as  no  discovery  after  location  would  make  that  loca- 
tion valid. 
6.  Same— Validity  of  Location— Requisites.- 

An  instruction  that  ^to  make  a  valid  location  of  a  lode  mining  claim,  there  must 
be  a  discovery,  within  the  limits  of  the  claim,  of  a  vein  *  *  •  containing  gold, 
silver,  or  other  valuable  mineral  deposits,  *  *  *"  is  proper,  when  taken  in  con- 
nection with  other  instructions  defining  and  limiting  what  is  meant  by  a  **  dis- 
covery. ^ 

Appeal  from  district  court.  Silver  Bow  county;  Galbraith,  Judge. 
Knowles  <&  Forbis  and  Thos.  L,  Napton,  for  appellants.     W.  W,  Dixon  and 
Robinson  <&  Stapleton,  for  respondents. 

Bach,  J.  This  suit  was  begun  under  Rev.  St.  U.  S.  §  2326,  to  determine 
the  right  of  adverse  claimants  to  certain  mining  property  situated  in  Silver 
Bow  county,  Mont.  The  defendants  had  filed  an  application  for  patent  to 
mining  ground,  including  the  ground  la  controversy,  as  the  owners  of  the 
"Smelter  Lode  Claim;"  the  plaintiffs  "adversed"  the  application,  and  there- 
after commenced  suit  as  required  by  the  United  States  statute  for  adverse 
claimants,  alleging  title  to  the  premises  under  a  claim  known  as  the  "Comanche 
Lode  Claim."    The  defendants  deny  plaintiffs'  title,  and  claim  title  to  the 
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ground  in  controversy  as  part  of  tbe  "Smelter  TiOde  Claim. "  Trial  was  had  in 
the  district  court,  verdict  was  for  the  plaintiffs,  and  judgment  was  entered 
accordingly.  A  motion  was  made  for  a  new  trial,  which  was  denied.  The 
appeal  is  taken  from  the  judgment,  and  from  the  order  denying  a  new  trial. 
We  will  consider  in  their  order  the  alleged  errors  relied  upon  by  the  appel- 
lants, at  least  so  far  as  the  record  will  permit. 

Counsel  for  appellants,  in  their  argument,  admit  that  tbe  record  contains 
much  useless  matter;  and  after  inspection  of  the  record  we  are  free  to  say 
that  we  agree  with  them.  David  K.  Upton  was  the  first  witness  called,  and 
he  was  asked  the  following  questions,  to  which  he  made  answer:  '* Question, 
Did  you  know  where  the  corners  and  boundary  lines  of  the  Shannon  lode 
claim  were  at  that  time?  [referring  to  the  time  of  the  discovery  and  location 
of  the  Comanche  lode  claim.]  Answer.  Yes,  sir.  Q,  Show  where  they  would 
be  on  this  map,  [referring  to  a  map  already  in  evidence.]  A.  The  Shannon 
is  a  new  location  of  the  old  Colusa,  located  by  200-feet  claims.  Here,  on  the 
line  of  the  Shannon,  [now  referring  to  the  map]  at  Chat  time  the  lines  of  the 
Shannon  were  right  up  here,  [referring  to  the  map.]  Objected  to  by  attorney 
for  defendants,  on  the  ground  that  the  Shannon  is  a  patented  claim  now,  and 
it  is  not  open  to  any  dispute  or  controvei*8y  as  to  where  the  boundaries  were 
at  that  time.  Plaintiffs*  attorneys  say  that  It  does  not  yet  appear  that  the 
Shannon  is  a  patented  claim.  Whereupon  defendants'  counsel  desired  to  ask 
the  witness  if  he  did  not  know  that  the  Shannon  claim  was  patented,  and  of- 
fered to  introduce  then  and  there  the  patent  to  the  Shannon  claim.  The  court 
overruled  the  defendants'  objection;  to  which  ruling  the  defendants  then  and 
there  duly  excepted.  The  witness  then  proceeded  to  point  on  the  map  and 
testify  as  to  the  position  of  the  Shannon  corners  and  boundaries  at  the  time 
he  made  the  location  of  the  Comanche  lode  claim,  and  stated  that  the  position 
of  the  Shannon  comers  at  that  time  would  bring  the  south  line  of  the  Shan- 
non about  one  hundred  feet  north  of  the  discovery  shaft  of  the  Comanche.  To 
the  admission  of  said  testimony  tbe  defendants  then  and  there  objected,  but 
it  was  allowed  to  go  to  the  jury,  and  to  which  ruling  of  the  court  the  defend- 
ants then  and  there  excepted."  The  foregoing  is  contained  in  bill  of  excep- 
tions No.  1.  and  it  is  the  first  error  noted  in  the  brief  of  counsel  for  appel- 
lants. It  is  strange  that  the  map  referred  to  should  be  entirely  omitted  from 
the  record,  which  is  so  voluminous,  and  which  contains  so  much  that  is  irrel- 
evant and  redundant.  It  certainly  would  be  in  line  with  the  authorities  if  we 
refused  to  consider  this  error,  for  we  are  deprived  of  much  that  may  have 
guided  the  court  below.  As  far  as  the  record  shows,  we  find  no  error  in  the 
ruling  of  the  court  below.  It  was  certainly  competent  for  the  plaintiffs  to 
prove  the  discovery  upon  which  they  based  their  claim.  They  could  do  this 
by  fixing  its  distance  from  any  object.  Upton  swore  that  the  old  south  lines- 
of  the  Shannon  lode  were  100  feet  distant  north  from  his  discovery.  It  was 
not  in  accordance  with  the  orderly  examination  of  the  witness  to  allow  the  de- 
fendants to  interrupt  their  testimony,  and  to  interject  cross-examination  in 
the  way  proposed.  Tbe  proper  and  usual  practice  was  for  the  defendants  to 
show,  by  cross-examination  or  by  testimony  in  defense,  that  the  patented 
lines  of  the  Shannon  lode  were  south  of  the  old  lines,  and  took  in  the  dis- 
covery.   That  was  part  of  defendants'  case. 

The  second  alleged  error  refers  to  the  admission  of  the  notice  of  location  in 
evidence.  The  ground  of  objection  is  as  follows:  The  evidence  of  the  plain- 
tiffs having  shown  that  Upton  and  his  co-locator.  Turner,  discovered  a  vein, 
and  made  a  location  by  putting  up  stakes  at  the  west-end  corners,  the  defend- 
ants objected  to  the  admission  of  the  notice  of  location,  because  it  was  therein 
declared  that  the  west-end  corners  were  marked  by  pine  trees.  The  objection 
was  properly  overruled.  The  statutes  of  the  United  States  do  not  require  the 
recording  of  any  notice  of  location.  All  that  is  said  upon  that  subject  will  be 
found  in  section  2824,  which  provides  as  follows:  **The  location  must  be  dis- 
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tinctly  marked  on  the  ground » so  that  its  boundaries  can  be  readily  traced.  All 
records  of  mining  claims  hereafter  made  shall  contain  the  name  or  names  of  the 
locator  or  locators,  the  date  of  the  location,  and  such  a  description  of  the  claim 
or  claims  located  by  reference  to  some  natural  objector  permanent  monument 
as  will  identify  the  claim."  The  Montana  statute  makes  no  further  require- 
ment in  this  respect.  The  statutes  of  the  United  Sbites  require  only  "such  a 
description  *  •  *  by  reference  to  some  natural  object  or  permanent 
monument,"  that  is,  either  ope  or  the  other;  but,  whichever  is  chosen,  it  must 
be  *  sufficient  to '  identify  the  tlaim."  The  notice  objected  to  did  refer  to  a 
permanent  monument,  to- wit,  "the  Gambetta  lode  claim  on  the  east."  Such 
a  reference  has  been  held  to  be  sufficient  by  this  court.  See  Bussell  v.  Chum- 
asero,  4  Mont.  309,  1  Pac.  Kep.  713.  Whether  or  not  this  was  such  a  de- 
scription as  would  identify  the  claim  is  a  question  for  the  jury.  See  Russell 
V.  Chumasero,  siipra;  Anderson  v.  Black,  70  Cal.  226, 11  Pac.  Rep.  700.  The 
notice,  then,  contained  a  description  by  reference  to  a  permanent  monument. 
It  contained  more,  also;'  but  the  claim  itself  was  distinctly  marked  on  the 
ground, — so  distinctly  that  "its  boundaries  can  be  readily  traced,"  as  required 
by  the  statute.  The  location  notice  contains  a  declaration  that  a  copy  thereof 
Is  posted  at  the  discoveiy  shaft,  (and  the  evidence  is  to  the  same  effect. )  It 
also  declares  that  the  claim  adjoining  it  is  the  Gambetta  lode  claim  on  the  east; 
and  then  it  contains  the  following  description  of  the  boundaries  of  the  claim 
located,  as  follows:  "Beginning  at  a  stake  situated  900  feet  in  a  south-easterly 
direction  from  discovery  shaft,  and  marked  *  South-East  Corner  of  the  Co- 
manche Lode  Claim';  running  thence  westerly  1,500  feet,  lo  a  pine  tree, 
marked  'South- West  Corner  of  the  Comanche  Lode  Claim;'  thence  north  600 
ft.,  to  a  pine  tree,  marked  *  North- West  Corner  of  the  Comanche  Lode  Claim ;' 
thence  easterly  1,500  feet,  to  a  stake,  marked  *  North-East  Corner  of  the  Co- 
manche Lode  Claim; '  thence  south  600  feet,  to  the  place  of  beginning."  As 
we  have  already  stated,  there  is  no  statute  requiring  a  description  of  the  claim 
to  be  contained  in  the  notice  of  location.  All  that  is  requii'ed  by  the  United 
States  statute  is  that  the  claim  shall  be  distinctly  marked  upon  the  ground,  so 
that  its  boundaries  can  be  readily  traced.  The  court  charged  the  jury  that 
such  was  the  law,  and  the  jury,  by  their  verdict,  have  declared  that  the  law 
was  complied  with,  to-wit,  that  the  claim  was  marked  as  by  law  required. 
The  mining  laws  are  beneficial  laws.  They  should  not  be,  and  are  not  by  the 
United  States  supreme  court,  construed  technically.  The  history  of  the  laws 
shows  that  they  were  intended  to  afford  to  the  miner  the  most  simple  method 
possible  of  obtaining  title  to  mineral  ground.  When  metal  was  first  discov- 
ered in  this  country,  the  minei-s  made  their  own  laws,  known  as  "custom  of 
miners, "  and  which  may  properly  be  called  the  common  law  of  mining.  These 
laws  received  the  sanction  of  the  state  legislatures  and  of  the  courts.  Finally, 
congress,  recognizing  the  vast  importance  of  the  mineral  wealth  of  this  West- 
ern country,  as  well  to  the  nation  as  to  the  individual,  and  being  desirous  of 
encouraging  the  industry  to  its  fullest  extent,  wisely  took  cognizance  of  the 
subject,  and  enacted  the  mineral  land  laws,  which  are  as  simple  as  the  cus- 
tom of  miners;  indeed,  the  fundamental  principles  of  the  one  are  identical 
with  those  of  the  other,  to-wit,  discovery,  appropriation,  and  development. 
In  fact,  there  is  little  difference  between  the  custom  of  miners  and  the  min- 
eral laws,  as  far  as  the  former  could  go;  that  is  to  say,  up  to  that  point  where 
the  miner  seeks  to  obtain  his  patent.  The  law  as  passed  by  congress  contains 
no  extra  condition  to  the  possessory  right,  (see  Jennison  v.  Kirk,  98  U.  S. 
453;)  but  it  gave  to  the  miner  what  he  had  not  hadbefore,  the  right  to  acquire 
the  absolute  title  to  the  land  through  a  United  States  patent  to  the  same.  Con- 
gress was  enlightened  upon  this  subject  by  those  well  versed  in  the  necessity 
arising  from  the  nature  of  the  mining  industry.  It  recognized  that  the  rules 
of  miners  were  the  result  of  experience,  and  the  device  of  fair-minded  men. 
It  wisely  followed  rules  which  were  best  suited  to  those  engaged  in  this  Indus- 
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try,  which  recognized  that  the  vast  majority  of  the  miners  were  not  educated, 
and  which  were  to  govern  men  remote  from  business  circles,  where  alone  legal 
advice  could  be  had.  What  are  the  two  chief  requirements  of  the  statutes  as 
far  as  the  possessory  right  is  concerned?  First,  discovery;  second,  the  mark- 
ing of  the  claim  upon  the  ground  so  that  the  boundaries  can  be  readily  traced. 
The  first  requirement  is  made  for  the  benefit  of  the  United  States,  so  that 
land  cannot  t)e  acquired  under  this  law  until  its  character  is  first  iiscer- 
tained  to  be  mineral;  the  secoud  is  made  in  order  that  those  going  upon  the 
ground  may  know  that  others  have  acquired  and  claim  title  thereto.  Cer- 
tainly, these  steps  are  very  simple;  the  intricacies  are  those  found  by  the 
courts  of  the  states  and  territories  wherein  mineral  lands  are  situated.  The 
supreme  court  of  the  United  States  has,  time  and  again,  cleared  away  a  vast 
amount  of  technicality  sought  to  be  thrown  around  these  laws,  as  a  careful 
perusal  of  the  decisions  of  that  court  will  show.  Counsel  for  appellant  have 
cited  cases  from  the  state  of  Colorado  upon  this  point;  but  those  cases  depend 
upon  a  statute  of  that  state  which  requires  that  "such  surface  boundaries 
shall  be  marked  by  6ix  substantial  posts,  hewed  or  marked  on  the  side  or  sides 
which  are  towards  the  claim,  and  sunk  in  the  ground,  to-wit,  one  at  each  cor- 
ner, and  one  at  the  center  of  each  side  line."  We  have  no  statute  such  as  that, 
or  requiring  any  stake  whatever. 

The  next  error  specified  is  tiiat  one  of  the  defendants,  Larkin,  was  not  al- 
lowed to  testify  as  to  the  width  and  richness  of  the  vein  as  shown  by  work 
subsequent  to  the  location  of  the  Smelter  lode.  We  think  that  the  objection 
was  properly  sustained.  Whether  or  not  the  defendants  were  entitled  to  re- 
cover depended  upon  discovery  before  location.  JS'o  discovery  made  after  loca- 
tion would  make  that  location  valid.  Such  would  seem  to  be  the  rule  stated 
in  the  opnion  delivered  upon  a  former  appeal  in  this  case,  (see  Upton  v.  Lar- 
kin, 5  Mont.  600,  6  Pac.  Rep.  66;)  the  present  appellants  then  insisting  that 
such  was  the  rule  of  law,  and,  in  fact,  the  appellants  requested  the  court  be- 
low to  charge  the  jury  that  such  was  the  law,  (see  instruction  5  given  at  de- 
fendants' request,  as  follows:  "The  discovery  upon  a  quartz  claim  must  be 
made  at  the  time  of  the  location,  and  before  the  record  of  the  claim  is  made.") 
The  court,  upon  the  former  appeal,  cited  an  instruction  given  by  Mr.  Justice 
Sawyer  in  the  case  of  Mining  Co.  v.  Mining  Co.,  11  Fed.  Rep.'  666,  and  the 
court  adds:  "This  instruction,  if  it  is  the  law,  would  be  applicable  to  a  case 
where  a  person  enters  upon  the  public  mineral  lands,  nnd  discovers  what  he 
supposes  to  be  a  vein  or  lode,  and  makes  a  location  by  virtue  of  such  discovery 
before  he  has  discovered  the  true  vein  or  lode;  and  subsequently,  and  before 
any  other  person  has  acquired  any  rights,  makes  such  discovery."  But  in  the 
case  at  bar  the  location  of  the  Smelter  lode  was  made  on  the  23d  day  of  May, 
1881;  a  patent  was  applied  for  prior  to  the  7th  day  of  March,  1882;  ttiis  action 
was  commenced  on  the  7th  day  of  March,  1882;  and  this  evidence  was  offered 
at  the  present  trial  of  this  cause,  in  September,  1886.  Certainly,  the  appel* 
lants  could  not  obtain  a  patent  upon  a  discovery  made  after  application.  That 
they  cannot  show  work  done  after  bringing  of  suit  has  been  held  in  Moxon  v. 
Wilkinson,  2  Mont.  421.  The  offer  made  by  appellants  was  not  confined  as  to 
date,  and  may  as  well  have  been  after  suit  was  brought  as  before.  When  this 
offer  was  made  there  had  been  no  attempt  to  deny  that  appellants  had  dis- 
covered a  vein  befoi-e  their  location;  and  the  appellants  did  not  seek  to  intro- 
duce it  in  order  to  make  valid  a  void  location,  as  referred  to  in  the  opinion  of 
the  learned  judge  commenting  on  the  instruction  of  Mr.  Justice  Story,  supra. 
The  purpose  of  the  offer  is  evident;  it  was  to  enlist  the  sympathy  of  the  jury. 
That  the  defendants  did  not  suffer  any  wrong  by  the  exclusion  of  tins  testi- 
mony is  fuii^her  shown  by  the  finding  of  the  jury  that  the  defendants  did  dis- 
cover "at  the  time  of  his  location,  within  the  limits  of  the  Smelter  lode,  a 
vein  with  at  least  one  well-defined  wall." 

The  next  error  alleged  is  that  the  evidence  shows  that  the  Shannon  lode 
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claim  as  patented  includes  the  discovery  of  the  Comanche  lode  claim;  and 
counsel  for  appellant  cite  Gwillam  v.  Donnellan,  1.15  U.  8.  45,  5  Sup.  Ct.  Rep. 
1110.  In  that  case  the  discovery  relied  upon  by  the  plaintiffs  was  entirely  in- 
cluded within  the  boundaries  of  a  claim  that  was  patented  after  the  plaintiffs- 
location  ;  but  in  the  case  at  b<ir  testimony  was  introduced  by  plaintiffs  tend- 
ing to  show  that  only  a  portion  of  plaintiffs'  discovery  shaft  is  included  within 
the  Shannon  claim,  and  that  the  other  portion  is  included  within  the  line  of 
the  Comanche  lode  claim.  The  jury  was  instructed  as  to  the  biw  upon  this 
point,  at  appellants'  request.  They  were  told  that  the  discovery  must  have 
been  made  *'upon  the  claim  located;  but,  if  the  ground  upon  which  the  claim 
is  located  is  appropriated  ground, — that  is  to  say.  ground  that  has  been  pre- 
viously located,  and  is  at  the  time  held  as  a  quartz  lode  claim  by  others, — 
then  such  a  discovery  will  not  sustain  a  location,  and  any  location  made  by 
virtue  thereof  will  be  void.  And  if  you  find  in  this  case  that  the  discovery  of 
the  Comanche  lode  claim  was  made  upon  the  Shannon  lode  claim,  then  you 
will  find  that  the  location  of  the  Comanche  lode  was  void,  and  the  plaintiffs 
acquired  no  riglits  thereunder. "  And  there  were  other  instructions  to  the 
j  ury  to  the  effect  that,  if  the  discovery  shaft  of  plaintiff  was  within  the  Shannon 
lode  claim  as  patented,  then  plaintiffs  could  not  recover.  The  jury  find  specif- 
ically that  a  portion  of  the  discovery  is  south  of  the  south  boundary  line  of  the 
Shannon  claim  as  patented,  and  within  the  lines  of  the  Comanche  as  located. 
There  is  evidence  to  sustain  the  finding,  and  such  a  finding  of  fact  is  sufficient 
to  show  a  valid  discovery;  therefore  the  verdict  of  the  jury  cannot  be  dis- 
turbed upon  that  ground. 

The  next  error  alleged  is  that  the  court  erred  in  instructing  the  jury  as  con- 
tained in  plaintiffs'  requests  numbered  1  and  2;  and  appellants  claim  that 
these  are  not  the  law  under  any  circumstances,  and  that  they  are  particularly 
against  the  law  as  applied  to  the  facts  of  this  case.  Both  the  plaintiffs  and 
the  defendants  presented  numerous  requests  to  charge,  which  were  given  by 
the  court  as  instructions  to  the  jury.  They  thus  became  the  directions  of  the 
court,  and  must  be  construed  together.  The  testimony  shows  that  the  Co- 
manche lode  claim  was  located  in  January,  1879;  and,  that  in  June,  1879,  the 
Shannon  lode  claim,  which  lies  north  of  the  Comanche,  was  patented.  The 
south  line  of  the  Shannon  lode,  as  the  testimony  shows,  runs  directly  through 
the  discovery  shaft  of  the  Comanche,  in  such  a  manner  that  the  shaft,  with 
the  exception  of  a  strip  about  19  inches  wide,  is  included  within  the  Shannon 
lode.  Plaintiffs  filed  no  adverse  claim  at  the  time  that  application  was  made 
for  said  patent.  There  is  testimony  showing  that  the  vein  upon  which  the 
discovery  of  the  Comanche  is  basedl  dips  from  the  north  to  the  south.  Such 
are  the  facts.  Instruction  No.  1  reads  as  follows:  "To  make  a  valid  location 
of  a  lode  mining  claim,  there  must  be  (1)  a  discovery,  within  the  limits  of 
the  claim  located,  of  a  vein  or  crevice  of  quartz  or  ore,  with  at  least  one  well- 
defined  wall  on- a  lead,  lode,  or  ledge  of  rock  in  place,  containing  gold,  silver, 
or  other  valuable  mineral  deposits;  (2)  the  location  must  be  distinctly  marked 
on  the  ground,  so  that  its  boundaries  may  be  readily  traced;  (8)  a  declaratx>ry 
statement  in  writing,  under  oath,  describing  such  discovery  and  location,  with 
such  a  description  of  the  claim  located,"  etc.  The  rest  of  the  instruction  is 
not  complained  of.  No.  2  reads  as  follows:  "If  the  jury  find,  from  the  evi- 
dence, that  plaintiffs,  Upton  and  Turner,  did,  on  or  about  the  19th  day  of 
January,  1879,  make  a  valid  location  of  the  Comanche  lode  claim,  as  described 
in  the  foregoing  instruction,  and  that  plaintiffs,  prior  to  March  7,  1882,  ac- 
quired the  title  of  said  Turner,  and  that  on  the  7th  day  of  March,  1882,  plain- 
tiffs were  in  possession  of  said  Comanche  lode  claim,  you  will  find  for  plain- 
tiffs." The  position  of  the  appellants  is  that  the  jury  are  led  to  suppose  by 
instruction  No.  1  that  the  original  discovery  would  be  sufficient,  even  though 
it  was  upon  ground  which  was  afterwards  patented  to  others  than  the  plain- 
tiffs, or  those  under  whom  they  claim.    Turning  to  instruction  No.  8  given 
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at  plaintiffs'  request,  we  find  that  the  word  "discovery,"  which  In  mining 
has  a  technical  meaning,  is  defined  to  the  jury,  who  are  told  that  "one  may 
discover  a  vein  within  the  limits  of  ground  claimed;  yet,  if  the  top  or  apex 
of  such  vein  lies  without  his  claim,  he  will  acquire  no  right  thereto."  In  an- 
other Instruction,  at  defendants'  request,  the  word  "apex"  is  defined  to  the 
jury.  And  again»  in  No.  6  given  at  defendants'  request,  the  jury  are  in- 
structed direcUy  upon  the  point  made  by  appellants,  as  follows:  "The  owner- 
ship of  or  title  to  a  vein  is  determined  by  its  top  or  apex;  and,  although  one 
may  discover  a  vein  within  the  limits  of  ground  claimed,  yet,  if  the  top  or 
apex  of  such  vein  lies  without  his  claim,  he  will  acquire  no  right  thereto. 
And  in  this  case,  if  plaintiffs  discovered  a  vein,  the  top  or  apex  of  which  lies 
within  the  limits  of  the  Shannon  lode  claim,  as  the  same  is  described  in  the 
patent  issued  to  Charles  X.  Larabie,  then  the  plaintiffs  can  claim  no  rights 
by  virtue  of  such  discovery,  although  such  vein  may  so  far  depart  from  a 
perpendicular,  in  its  downward  course,  as  to  enter  the  ground  claimed  as  the 
Comanche  lode  claim."  We  think  that  the  jury  are  fully  instructs  upon  the 
law  of  discovery,  as  applied  to  the  facts  of  this  case.  It  is  true  that  plaintiffs' 
instruction  1,  by  itself,  does  not  contain  all  the  law  as  applicable  to  the  case; 
but,  taken  in  connection  with  other  instructions  given,  it  does  state  the  law 
fully.  It  is  almost  identical  with  No.  1  given  at  defendants'  request.  As  to 
instruction  No.  2,  it  refers  to  all  the  issues  in  the  case  as  fully  explained  else- 
where, and  tells  the  jury  that,  if  they  find  all  of  the  issues  in  favor  of  the  plain- 
tiffs, then  the  verdict  must  be  for  the  plaintiffs. 

The  next  alleged  error  is  that  the  evidence  shows  that  the  vein  of  plain- 
tiffs runs  cross- wise  of  their  claim,  and  not  lengthwise.  If  we  could  find 
from  the  record  that  such  was  the  fact,  it  would  be  doubtful  whether  or  not 
we  could  reverse  the  judgment  on  that  ground.  It  would  seem  to  be  the  opin- 
ion of  the  court  in  Argentine  Co.  v.  Terrible  Co,,  122  U.  S.  478,  7  Sup.  Ct. 
Bep.  1S56,  and  Mining  Co,  v.  Tarbet,  98  U.  S.  478,  that  the  only  result  in 
such  a  case  is  that  the  so-called  end  lines  become  the  side  lines  of  the  claim, 
and  the  side  lines  become  the  end  lines.  But  we  are  not  called  upon  to  decide 
that  point.  The  jury  find  that  the  general  course  of  the  vein  corresponds 
with  the  length  of  the  claim;  and  we  submit  that  it  is  impossible  for  us  to 
say  that  the  evidence  did  not  warrant  that  finding,  for  the  record  presents  the 
testimony  in  such  a  way  that  it  is  impossible  for  us  to  discover  its  meaning. 
The  transcript  contains  151  pages  of  testimony;  but  counsel  on  both  sides,  in 
their  brief,  call  our  attention  to  specific  portions  thereof  upon  all  points  raised 
upon  this  appeal,  and  it  is  fair  to  presume  that  our  attention  is  thus  called  to 
all  testimony  that  is  relevant  to  questions  before  us.  Of  these  pages  there 
are  about  37.  Remembering  the  unnecessary  length  of  this  record,  and  that, 
as  is  admitted  by  counsel  for  appellants,  it  contains  much  that  is  irrelevant, 
it  is  difiicult  to  understand  why  matters  of  gi*eat  importance,  and  which  un- 
doubtedly assisted  the  judge  and  jury  below,  should  be  omitted  from  the  rec- 
ord entirely.  Upon  the  question  of  the  direction  of  the  vein,  we  are  referred 
by  appellants  to  the  testimony  of  witness  Baker,  among  others,  as  found  on 
page  31.  We  will  give  a  few  extracts  from  this  testimony,  first  stating,  how- 
ever, that  the  witness  was  calling  the  attention  of  the  jury  to  a  map.  The  wit- 
ness says:  "These  little  lines  represent  the  bottom.  That  is  where  the  top  of 
the  shaft  is  now.  Thii«  line  would  show  somewheres  about  where  it  crosses 
at  the  present  time.  This  is  the  opening  down  at  the  bottom.  This  repie- 
sentB  the  ground  plan  at  the  bottom  of  the  shaft.  This  is  a  horizontal  pro- 
jection of  the  bottom  of  the  shaft."  And  in  cross-examination  as  follows: 
"This  being  the  south  line  of  the  Shannon,  and  this  being  the  surface,  it  is 
about  13  inches  from  there  here.  •  *  *  This  black  line  represents  it  at 
the  last  trial,  but  this  is  cut  clear  through  the  tunnel."  There  is  no  map  in 
the  transcript.  It  is  impossible  for  us  to  know  what  the  witness  means  by 
the  expressions  "this,"  "these  little  lines,"  "these  black  lines,"  or  to  know 
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where  "these  little  lines"  and  "this  black  line"  may  be  In  reference  to  the 
sui*face  of  these  conflicting  claims.  The  testimony  selected  as  above  may  be 
somewhat  morq  unintelligible  than  the  rest;  but  in  most  cases  it  is  a  differ- 
ence of  degree,  and  not  of  kind.  As  to  the  direction  of  the  vein,  all  that 
clearly  appears  from  the  record  is  (1)  that  the  notice  of  location  and  testimony 
show  that  the  side  lines  of  the  Comanche  lode  run  in  an  easterly  and  westerly 
direction;  (2)  that  there  is  testimony  showing  that  the  vein  runs  in  a  similar 
direction;  and  (3)  that  the  finding  of  the  jury  is  that  the  direction  of  the 
vein  is  south  of  east  and  north  of  west.  We  do  not  object  to  long  records 
when  they  are  necessary  to  present  to  this  court  a  f  lill  understanding  of  the 
case;  but  we  do  object  to  transcripts  which  counsel,  directly  and  by  implica- 
tion, admit  contain  irrelevant  matter,  but  omit  such  an  essential  as  a  map 
from  which  a  witness  is  testifying. 

Judgment  and  order  denying  a  motion  for  a  new  trial  are  aflSrraed,  with 
costs. 

MGCk)NN£LL,  C.  J.,  and  MoLeary,  J.,  concur. 

<5  Utah,   280) 

People  t?.  McCarty. 
{Supreme  Court  of  Utah.    September  2, 1887.) 

Labcent— Ownership  of  Property  Stolen— Husband  and  Wife. 

In  an  indictment  it  is  proper  to  allege  that  money  furnished  by  a  husband  for  sup- 
port of  his  wife,  and  stolen  from  her,  was  the  money  of  the  husband,  and  was  stolen 
from  him. 

Appeal  from  district  court,  First  district;  before  Justice  Henderson. 

The  appellant,  Richard  J.  McCarty,  was  convicted  of  grand  larceny. 

J.  N.  Kimball,  for  appellant.    Geo,  8,  Peters  and  Ogden  Miles,  for  the  People. 

Zane,  C.  J.  The  defendant  has  appealed  from  a  judgment  of  the  Firet  dis- 
trict court  sentencing  him  to  imprisonment  in  Utah  penitentiary  for  the  term 
of  two  years  and  six  months,  in  consequence  of  a  conviction  for  the  crime  of 
grand  larceny.  The  indictment  charges  that  the  property  stolen  belonged,  at 
the  time  of  the  theft,  to  one  Frank  Gamblos.  It  appears,  from  the  evidence, 
that  Camblos  resided  at  Portland,  Or. ;  that  in  September,  1885,  he  learned  of 
an  intimacy  between  his  wife,  Tillie  Camblos,  and  the  defendant,  McCarty,  and 
refused  to  live  with  her  longer;  that  they  separated  in  pursuance  of  an  under- 
standing that  she  would  go  to  her  parents  in  Kansas,  and  that  he  would  sue 
for  a  divorce  in  Oregon  after  the  requisite  time  should  elapse;  that  he  fur- 
nished lier  with  about  $1,000  in  bank-biUs  for  her  support  until  that  time; 
that  she  put  the  money  in  a  chamois  purse  suspended  about  her  neck  by  a 
ribbon,  and  concealed  beneath  her  clothing;  that  she  afterwards  lived  with 
the  defendant,  who  was  a  telegraph  operator,  at  different  jjlaces,  until  she  died 
at  Ogden  on  the  19th  day  of  December,  1886.  It  further  appears,  from  the 
evidence,  that  Mrs.  Camblos'  nurse  saw  the  chamois  purse,  concealed  as  above 
stated,  while  the  deceased  woman  was  living  with  defendant  at  Ogden ;  that  de- 
fendant was  witli  her  in  her  hist  illness;  that  after  her  death  he  sent  her  trunk 
containing  her  clothing  to  her  father,  and  departed  from  Ogden  before  the 
funeral,  and  a  short  time  afterwards  was  arrested  at  Denver,  Colo.;  that  at 
the  time  of  the  arrest  the  purse,  containing  about  $300  in  bills  of  the  same 
denomination  as  those  furnished  to  Mrs.  Camblos  by  her  husband,  was  upon 
In's  person.  Other  evidence  also  tended  to  show  that  this  was  the  same  money. 
In  view  of  such  evidence  the  court  announced  to  the  jury  the  following  propo- 
sitions of  law,  with  others:  "If  Mr.  Camblos  owned  this  money,  *  *  ♦ 
and  his  wife  agreed  to  go  home,  and  he  allowed  her  to  take  it  to  supply  her 
wants  and  necessities,  it  would  still  be  his  money,  and  in  case  of  her  death  he 
could  reclaim  it.    On  the  other  hand,  if  he  gave' it  to  her    ♦    *    *    intend- 
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ing  to  part  with  the  title,  and  she  to  understood  it,  *  *  *  no  matter  what 
the  form  of  expression  was  it  became  her  property.  *  *  *  One  of  the 
questions  you  will  determine  is  whether  it  was  put  into  her  hand's  for  the 
purpose  of  support,  use,  and  maintenance,  or  whether  it  w^as  an  absolute  gift 
to  her.  If  it  was  an  absolute  gift,  it  became  her  property;  if  not,  it  remained 
his."  To  this  portion  of  the  charge  defendant  excepted,  and  the  giving  of  it 
is  assigned  here  as  error.  The  propositions  which  it  contains  are — First,  if 
the  husband  furnishes  money  for  the  support  of  his  wife,  it  continues  to  be 
his  until  expended  by  her;  second,  if  he  makes  an  absolute  gift  of  it  to <her, 
the  money  becomes  hers. 

It  is  the  legal  duty  of  the  husband  to  support  his  wife,  and  whether  he 
makes  the  expenditure  for  her  support  himself,  or  intrusts  his  means  to  her 
for  that  purpose,  tlie  money  remains  his  until  the  expenditure  is  made.  In 
one  case  he  pays  in  person;  in  the  other  case,  through  her  agency.  The  de- 
fendant also  assigns  as  error  the  giving  of  the  following  portion  of  the  charge: 
*'If  the  money  belonged  to  the  husband,  and  his  wife  had  it  for  the  purpose 
of  her  support,  then  it  would  be  constructively  in  his  possession,  *  *  * 
and  it  would  be  proper  to  charge  it  as  having  been  stolen  from  him."  If  the 
husband's  property  is  stolen  while  in  the  actual  possession  of  his  wife,  it  is 
proper  to  allege  that  it  was  stolen  from  him.  "  When  goods  in  the  possession 
of  a  married  woman  are  stolen,  they  must  not  be  described  as  her  property, 
but  as  that  of  her  husband,  for  her  possession  is  his  passession,  (2  East.  P.  0. 
652;)  but  where  they  are  the  wife's  separate  property,  under  33  &84  Vict.  cc. 
5,  9, 1 1,  it  is  sulScient  to  allege. the  property  to  be  her  property. "  Rose.  Crim. 
Ev.  (7th  Ed.)  660.  To  the  same  effect  is  Kuss.  Crimes,  (9th  Ed.)  287.  Un- 
der the  statutes  of  this  territory  the  wife's  possession  of  her  separate  property 
is  not  her  husband's  possession,  and,  if  such  property  is  stolen  while  in  her 
possession,  the  theft  should  be  charged^ as  from  her;  but  her  possession  of  his 
property  is  his  possession,  and  its  theft  while  in  her  possession  should  be 
charged  as  from  him.  And,  in  law,  the  husband's  money  in  his  wife's  liands, 
for  her  use,  is  in  his  possession,  and  a  theft  thereof  wliile  in  her  hands  should 
be  charged  as  from  him.  Bishop,  in  his  w^ork  on  Criminal  Law,  (volume  2,  § 
789,)  says  that  "the  law  recognizes  iu  things  personal  two  kinds  of  ownership, 
general  and  special.  Therefore  an  article  may  bw  stolen  from  one  who  is 
either  the  generaror  the  special  owner  of  it.  For  Instance,  goods  in  the  hands 
of  a  bailee  may  ordinarily  be  described  in  the  indictment  as  either  the  bailee's 
or  bailor's,  at  the  election  of  him  who  draws  it.  And  articles  of  clothing 
worn  by  an  infant  may  usually  be  alleged  to  belong  to  the  infant  or  the  father, 
according  to  such  election.  So  goods  stolen  from  a  thief  may  be  charged  as 
the  goods  of  either  the  thief  or  the  true  owner."  Under  this  rule  the  larceny 
of  money  furnished  by  the  husband  to  be  expended  for  maintenance  and  sup- 
port which  he  had  undertaken  to  provide,  while  in  his  wife's  hands,  may  prop- 
erly be  alleged  to  be  his. 

We  find  no  eiTor  in  this  record,  and  the  judgment  of  the  court  below  is 
affirmed. 

BoBBMAN  and  Henderson,  JJ.,  concur. 

(5  Utah.  631)  

People  ex  rel.  Pierce  v.  Oarrtngton,  Com'r. 

(Supreme  Court  of  TTtah,    April  7, 1888.) 

United  States  Commissioner— Commissioner  op  Supreme  Court  op  Territort  — 
Power  to  Punish  Contempt. 

A  commissioner  of  the  supreme  coart  of  Utah  has  not  jurisdiction  to  arrest  a  per- 
son for  contem]9t  for  writing  and  publishing  in  a  newspaper  articles  oonoerning  his 
court,  and  a  writ  of  prohibition  will  lie  to  prevent  such  arrest. 

Original  proceeding  for  a  writ  of  prohibition. 
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Eli  n.  Pierce,  the  plaintiff,  was  arrested  by  J.  U.  Garrington,  a  oommia* 
sioner  of  the  supreme  court,  for  contempt,  in  writing  and  having  published 
in  the  Salt  Lake  Herald  certain  articles  concerning  said  commissioner's  court. 
Plaintiff  applies  for  writ  of  prohibition.    Defendant  demurs. 

Sheeka  &  Rawlins,  for  relator.     0.  W,  Powers,  for  respondent. 

BoREMAK,  J.  This  is  an  application  for  a  writ  of  prohibition.  The  appli- 
cant for  the  writ,  Eli  H.  Pierce,  was  arrested  upon  a  warrant  issued  by  J.  B. 
Carrington,  a  commissioner  of  this  court,  upon  a  charge  of  contempt  of  the 
commissioner's  court,  in  writing  and  having  published  in  the  Salt  Lake  Her- 
ald certain  articles  concerning  said  commissioner's  court.  No  copy  of  the 
articles  has  been  furnished  to  us.  Pierce  was  bound  over  to  answer  to  said 
commissioner  why  he  should  not  be  punished  as  for  contempt.  Thereupon 
Pierce  applied  for  the  writ  of  prohibition  to  prevent  said  commissioner  from 
proceeding  in  the  matter.  An  alternative  writ  was  issued,  and  to  this  the 
defendant,  Garrington,  has  demurred,  and  also  filed  his  answer.  The  princi- 
pal ground  of  the  demurrer  is  that  the  writ  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  arguments  of  counsel  were  made  upon  the 
demuiTer,  and  upon  the  whole  case.  The  first  objection  to  which  our  atten- 
tion is  called  is  that  the  applicant  for  this  writ  did  not  apply  to  the  commis* 
sioner's  court  for  relief  before  applying  for  the  writ  of  prohibition.  In  sup- 
port of  this  objection,  we  are  referred  to  High,  Extr.  Rem.  §g  765-773.  The 
cases  upon  which  Mr.  High  relies  have  not  been  furnished  us,  but  from  their 
titles,  and  from  what  appears  in  the  text,  it  would  seem  that  the  cases  ai-e 
all  civil  ones,  and  in  regard  to  matters  other  than  contempt.  Whether  they 
are  cases  where  the  lower  courts  were  acting  within  their  general  jurisdiction 
or  without  it,  does  not  appear.  It  would  seem  probable  that  they  were  the 
former:  We  can  well  see  why,  in  a  common  civil  action,  the  party  should 
be  required  to  apply  for  relief  fii*8t  to  the  lower  court.  The  different  steps  to 
be  taken  in  the  case  are  pointed  out,  and  are  consequently  in  the  "ordinary 
courae  of  law."  But  it  is  a  wholly  different  matter  where  the  lower  court  is 
acting  without  authority,  and  wholly  outside  of  his  jurisdiction,  in  a  sum- 
mary proceeding,  and  one  of  at  least  semi-criminal  character,  and  where  the 
penalty  would  be  of  the  same  nature  as  that  imposed  in  criminal  cases.  The 
later  and  better  practice  in  England  and  in  this  country  is  different  from  that 
urged  by  the  defendant,  at  least  in  cases  of  contempt,  where  the  lower  courts 
were  acting  wholly  outside  their  general  jurisdiction.  In  the  late  English 
case  of  Queen  v.  Lefroy^  4  Moak,  Eng.  R.  134,  as  soon  as  the  party  was  cited 
to  appear  and  answer  for  his  contempt,  a  prohibition  was  immediately  ap- 
plied for,  and  thereafter  was  made  absolute.  A  similar  practice  was  followed 
in  Galifornia,  in  People  v.  County  Judge,  27  Gal.  151,  and  in  Williams  v. 
Ihoinelle,  51  Gal.  442.  Any  other  rule  would  seem  to  be  unreasonable.  The 
applicant  for  the  writ  is  by  the  order  of  the  commissioner  required  to  answer 
and  show  cause  why  he  should  not  be  punished  as  for  contempt.  He  denies 
the  right  of  the  commissioner  to  require  him  to  answer  and  make  such  a 
showing,  and  he  charges  that  the  commissioner  has  threatened  to  proceed  in 
the  matter,  and  to  punish  him,  and  this  charge  is  not  denied  in  the  answer. 
Simple  justice  would  say  that  if  the  commissioner  has  no  legal  authority, — 
no  jurisdiction, — to  summon  the  applicant  to  answer  and  show  cause  why  he 
should  not  be  punished  for  such  alleged  contempt,  the  applicant  should  not 
be  denied  the  writ  by  reason  of  the  fact  that  before  asking  for  it,  he  had  not 
applied  to  the  commissioner  to  dismiss  the  proceedings. 

It  is  said  that  the  applicant  has  a  complete  remedy  by  way  of  appeal.  An 
appeal  could  only  be  resorted  to  after  judgment.  It  would  not  prevent  the 
unjust  proceeding  prior  thereto,  the  expense,  vexation,  and  annoyance  of  trial, 
and  an  appeal  would  subject  the  applicant  to  the  necessity  of  taking  all  the 
preliminary  steps  therefor,  giving  undertaking,  etc.,  or  of  going  to  jail  if  un- 
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able  to  give  the  appeal-bond;  and  he  would  be  required  to  follow  the  case  Into 
the  district  court,  and  take  steps  there  for  defense  against  the  proceeding. 
When  he  should  reach  the  district  court,  he  would  find  that  he  could  not  have 
the  Issues  heard  and  determined  there  upon  which  he  was  tried  and  con- 
demned by  the  commissioner.  The  only  question  there  to  be  settled  would 
be  that  the  commissioner  was  acting  without  authority,  and  that  the  proceed- 
ing should  be  dismissed.  Such  would  not  be  an  adequate  r^nedy  for  the  vex- 
ations, expense,  and  probably  damaging  trial  through  which  he  had,  against 
his  will,  been  forced.  It  is  said  that  the  applicant  has  ample  remedy  by  way 
of  certiorari,  but  certiorari,  like  appeal,  has  no  effect  until  after  action  has 
been  had  by  the  commissioner.  A  certiorari  can  only  be  issued  when  the  in- 
ferior coui*t  "has  exceeded"  its  junsdiction.  It  looks  to  the  past  and  not  to 
the  future.  It  then  would  not  prevent  the  illegal  proceedings  that  should 
follow ;  The  writ  of  prohibition  is  preventive,  and  not  remedial,  in  its  nat- 
ure, and  therefore  is  the  appropriate  writ  to  arrest  the  unauthorized  proceed- 
ing, prior  to  judgment  as  well  as  after  it,  always,  however,  looking  to  the 
future,  and  not  to  the  past. 

Our  attention  is  called  to  the  fact  that,  habeas  corpus  would  be  available 
But  it  could  avail  nothing  until  after  the  party  has  been  restrained  of  his  lib- 
erty. In  the  present  case  that  would  take  place  after  judgment,  and  when 
the  person  had  been  committed  to  prison.  It  would  be  neither  a  speedy  nor 
adequate  remedy.  Therefore,  neither  appeal,  certiorari,  nor  habeas  oorpus 
would  be  "a  plain,  speedy,  and  adequate  remedy"  in  this  case.  They  would 
all  leave  the  applicant  without  relief  from  vexations,  annoyances,  injury,  and 
expense  of  the  unauthorized  proceedings  of  the  commissioner.  No  citizen 
should  be  subjected  to  an  illegal  arrest,  trial,  or  imprisonment.  If  the  pro- 
ceedings be  illegal,  and  without  the  jurisdiction  of  the  commissioner,  the 
party  should  be  relieved  therefrom  at  the  earliest  possible  moment.  The  pur- 
pose of  the  writ  .of  prohibition  is  to  arrest  "the  proceedings"  when  they  are 
"without  or  in  excess  of  the  jurisdiction"  of  the  tribunal  assuming  to  exer- 
cise them.  Laws  Utah  1884.  p.  326,  §  982.  If  the  commissioner  was  acting 
simply  "in  excess"  of  his  jurisdiction,  an  appeal,  or  writ  of  ce^'tiorari  or 
habeas  corpus,  might  be  an  adequate  remedy,  as  upon  tlie  appeal  the  case 
would  be  tried  de  noto,  and  it  or  certiorari  might  be  the  appropriate  and  ordi- 
nary course  of  law;  but  where  he  is  acting  wholly  "without"  his  jurisdiction, 
the  question  is  different.  The  primary  object  and  pui*pose  of  a  writ  of  pro- 
hibition is  to  keep  the  inferior  courts  within  the  limits  and  bounds  of  their 
several  jurisdictions  as  prescribed  by  the  laws.  8  Bac.  Abr.  p.  206,  tit.  "Pro- 
hibition;" High,  Extr.  Rem.  §  765.  And  the  general  rule  is  that  the  writ  is- 
sues whenever  an  inferior  court  is  attempting  to  exercise  a  jurisdiction  which 
it  does  not  possess,  or,  if  it  does  have  the  jurisdiction,  that  it  is  exercising  an 
unauthorized  power.     5  Wait,  Act.  &  Def.  250. 

The  next  question  for  our  consideration  is  whether  the  defendant,  acting  as 
a  United  States  commissioner,  had  jurisdiction  to  punish  for  this  alleged  con- 
tempt. It  is  contended  that  the  commissioner  had  the  same  power  in  the  mat- 
ter as  a  justice  of  the  peace  would  have  had,  and  that  a  justice  of  the  peace 
had  full  power  to  punish  for  such  comtempt.  A  justice  of  the  peace  has  no 
inherent  power  to  commit  for  contempt.  Queen  v.  Lefroy,  4  Moak,  Eng. 
B.  134;  Hhinehart  v.  Lance,  43  N.  J.  Law,  311,  39  Amer.  ttep.  59;  Storey  v. 
People,  79  111.  45,  22  Amer.  Rep.  158.  And  it  is  doubtful  whether  at  common 
law,  justices  of  the  peace  were  accorded  power  to  punish  contempts,  except 
perhaps  where  they  were  committed  in  facie  curies.  Bap.  Contempt,  §  6, 
note  2.  In  superior  courts  the  power  to  punish  contempts  is  inherent  and 
necessary,  independent  of  statutory  authority,  and  such  courts  may  go  beyond 
the  power  given  by  statute  in  order  to  preserve  and  enforce  constitutional 
powers  when  acts  in  contempt  invade  them.  Id.  §  1.  Although  a  justice  of 
the  peace  has  no  inherent  right  to  commit  for  contempt,  he  has  the  inherent 
v.l7p.no.8 — 47 
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right  to  remove  disorderly  persons  from  his  presence.  •  Such  a  power  the  com- 
missioner undoubtedly  has;  it  is  essentia]  to  the  very  existence  of  the  court, 
and  is  implied  in  its  creation;  but  a  power  to  commit  is  not  a  necessary  in- 
cident, and  is  not  granted  by  implication.  A  justice  of  the  peace  or  a  com- 
missioner has  power  not  only  to  remove  tlie  party  committing  the  contempt, 
but  has  the  power  also,  in  a  proper  case,  to  require  the  party  to  give  bail  for 
his  appearance  to  answer  to  a  criminal  charge,  if  acts  of  a  criminal  nature 
take  place,  and,  if  he  cannot  find  bail,  to  commit  him  in  default  of  bail.  A 
justice  of  the  peace  or  commissioner,  therefore,  has  not  the  power  by  implica- 
tion to  punish  such  contempt,  but  if  he  has  it  at  all,  it  must  be  given  him  by 
statute.  Although  a  justice  may  not  have  any  inherent  power  to  punish  for 
contempt,  and  none  was  accorded  by  the  common  law,  except  when  the  con- 
tempt was  in  the  presence  of  the  justice  while  acting  oflScially,  yet  it  is  con- 
tended that  by  our  statutes  justices  have  the  power,  and  that  their  powera  ex- 
tend tp  such  a  case  as  the  one  before  us.  The  territorial  enactments  for 
the  punishments  of  contempts  by  justices  of  the  peace  specify  five  different 
classes  or  subdivisions  of  contempts  punishable  by  justices.  Laws  1884,  pp. 
151,  299.  The  first  and  second  subdivisions  seem  to  refer  to  contempts  com- 
mitted in  the  immediate  presence  of  the  justice  while  acting  oiiicially,  or 
in  the  immediate  vicinity,  and  tending  to  interrupt  the  proceedings  before 
him.  Subdivisions  3  and  4  have  reference  to  disobedience  of  orders  or  proc- 
ess, and  the  fifth  subdivision  has  reference  solely  to  the  rescuing  of  any  per- 
son or  property  held  under  order  or  process  of  such  justice's  court.  There 
is  in  none  of  these  subdivisions  any  sort  of  authority  given  to  a  justice  to 
commit  or  punish  for  a  contempt  out  of  the  presence  or  immediate  vicinity  of 
the  justice,  except  where  there  is  disobedience  or  resistance  to  some  order  or 
process  of  the  court,  or  where  there  is  a  rescue  of  some  person  or  property. 
The  case  before  us  does  not  present  one  coming  under  either  of  the  five  sub- 
divisions. The  alleged  contempt  matter  was  a  publication  in  a  newspaper, 
and  the  circulation  thereof.  From  the  argument  of  counsel  it  would  seem 
that  reliance  is  placed  mainly,  if  not  wholly,  upon  the  first  subdivision  above 
stated.  That  subdivision  sets  forth  as  the  things  that  can  be  punished  by  a 
justice  of  the  peace  as  contempts,  the  following:  "Disorderly,  contemptuous, 
or  insolent  behavior  toward  the  justice  while  holding  court,  tending  to  inter- 
rupt the  due  course  of  the  trial  or  other  judicial  proceeding."  This  "behav- 
ior" must  be  "toward  the  justice"  and  it  must  be  toward  him  "while  holding 
court."  The  jurisdiction  of  the  justice,  as  we  have  seen,  cannot  be  implied; 
and  the  rule  being  that  he  has  no  inherent  or  common-law  jurisdiction  to  pun- 
ish contempts,  except  when  in  his  presence,  it  follows  that  the  statute  must 
provide  in  express  terms  that  he  could  punish  for  acts  committed  out  of  his 
presence,  or  he  cannot  have  such  power.  But  this  statute,  in  none  of  the 
subdivisions  aforesaid,  so  provides.  It  follows  that  he  does  not  have  the 
power. 

It  is  urged  that  the  commissioner  had  the  same  jurisdiction  as  the  commis- 
sioners of  the  circuit  and  district  courts  of  the  United  States,  and  that  such 
latter  commissioners  have  the  power  to  punish  such  contempts,  hence  the  for- 
mer has  the  power  also.  We  are  referred  to  no  authorities  showing  that  com- 
missioners of  the  circuit  and  district  courts  of  the  United  States  have  juris- 
diction to  punish  contempts  of  this  character  committed  out  of  their  immedi- 
ate presence.  Such  circuit  and  district  courts  have  not,  since  1831,  bad  any 
such  power,  except,  of  course,  in  the  enforcement  of  some  order,  judgment, 
or  process.  Kev.  St.  U.  S.  p.  137,  §  725.  They  have  no  power  to  punish 
contempts  committed  by  publications  in  newspapers;  and  we  do  not  see  how 
they  could,  except  by  an  express  jict  of  congress,  grant  to  their  commission- 
ers greater  power  than  they  themselves  had.  The  granting  of  such  power  to 
any  court  is  one  of  extraordinary  character,  and  is  only  granted  to  courts  of 
general  jurisdiction.     And  then  it  is  to  be  exercised  with  great  caution  and 
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prudence,  and  only  in  cases  of  urgent  necessity.  The  tendency  of  thfe  present 
day  is  to  narrow,  rather  than  enlarge,  the  limits  for  the  exercise  of  such  sum- 
mary power.  And  it  is  not  the  policy  of  the  law  to  grant  such  extraordinary 
powers  to  inferior  courts.  It  is  deemed  that  such  courts, -and  in  a  measure 
the  superior  courts,  are  well  protected  by  the  criminal  statutes,  whereby  the 
party  alleged  to  be  in  c(^n tempt  for  making  libelous  publications  is  subject 
to  indictment  and  punishment.    Comp.  Laws,  pp.  593,  594,  §§  1954-1963. 

We  think  that  the  commissioner  is  in  tiiis  matter  acting  outside  of  his  ju- 
risdiction, and  that  the  writ  of  prohibition  would  be  the  proper  remedy.  The 
dem^irrer  is  overruled,  and,  as  the  case  made  by  the  answer  would  not  change 
the  result,  the  alternative  writ  is  made  absolute. 

Zane,  C.  J.,  and  Henderson,  J.,  concur. 

(3  Wash.  T.  478) 

United  States  v.  Small. 
{Supreme  Court  of  Washington  Territory.    January  SI,  1888.) 

1.  Ck)8T8 — Taxation  of— In  Territorial  Courts, 

Where  the  United  States  is  the  prevailing  party  in  a  suit  in  a  territorial  oourt, 
costs  should  be  taxed  as  allowed  by  act  of  congress,  and  not  according  to  a  territo- 
rial statute. 
]).  Witness— MiLEAGB—LiMiTATioN. 

A  provision  in  an  act  of  congress  that  mileage  shall  not  be  allowed  witnesses  for 
greater  distance  than  100  miles  applies  only  to  witnesses  who  come  from  without 
he  territorial  limits  of  a  court's  jurisdiction. 

Appeal  from  district  court,  Walla  Walla  county. 

Jones,  C.  J.  We  cannot  consider  the  suflSciency  of  the  complaint  in  this 
action.  A  trial  has  been  had,  and  judgment  entered,  and  the  pleading  cannot 
be  attacked  on  this  appeal,  as  no  objection  tliereto  is  reserved,  and  it  is  suffi- 
cient to  support  the  judgment.  The  contention  here  is  as  to  whether  the 
United  States  has  a  right  to  tax  costs  under  the  act  of  congress,  or  under  the 
territorial  statute.  We  have  no  doubt  the  national  act  must  prevail.  The 
territorial  act  cannot  repeal  the  federal  statutes,  and  the  fees  thereby  allowed 
must  be  taxed  when  the  United  States  is  the  prevailing  party.  Marahals, 
clerks,  jurors,  and  witnesses  have  a  right  to  demand  and  receive  pay  under 
that  statute,  and  their  fees  are  necessary  disbursements  in  the  action. 

It  is  contended  that,  under  the  national  law,  witness  fees  for  mileage  can- 
not be  allowed  for  a  greater  distance  than  100  miles.  This  would  be  true  if 
the  witness  came  from  without  the  district  over  which  the  court  had  jurisdic- 
tion, and  there  are  autliorities  so  holding,  the  word  "district"  being  used  with 
reference  to  the  territorial  limits  of  a  district  court  in  one  of  the  states  of  the 
Union.  The  rule  in  the  district  courts  of  the  United  States  does  not  seem  to 
be  uniform,  but  we  think  that  within  the  jurisdiction  of  the  court,  so  far  as 
determined  by  territorial  boundaries,  the  witness  may  be  compelled  to  attend 
without  regard  to  distance,  and  his  compensation  ought  to  be  taxed  and  al- 
lowed. If  he  comes  from  without  the  district,  the  100-miIes  limitation  ap- 
plies. The  process  and  jurisdiction  of  the  courts  of  this  territory  are  co-ex- 
tensive with  their  territorial  limits,  and  fees  should  be  allowed  to  witnesses 
accordingly. 

The  court  below  taxed  and  allowed  costs  under  the  statute  of  the  territory. 
The  cause  will  be  remanded,  with  instructions  to  allow  them  as  indicated 
in  this  opinion,  costs  of  this  court  to  be  taxed  against  the  defendant  below. 

Turner  and  Allyn,  JJ.,  concur. 
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(16  Or.  93) 

Gove  et  al.  v.  Island  City  Mercantile  &  Milling  Co. 
(Supreme  Court  of  Oregon.    February  29, 1888.) 

1.  CJoNTRACT— Guaranty— Construction— Improvb©  Mill  Machinbrt. 

A  firm  of  contractors  entered  into  a  contract  to  put  improved  machinery  into  a 
mill  for  the  manufacture  of  flour,  and,  ^ong  other  things,  stipulated  that  when 
the  mill  had  been  altered,  in  accordance  with  their  plaiis,  for  the  purpose  of  receiv- 
ing such  machinery,  it  should  have  a  capacity  of  a  certain  amount,  and  that  the 
quality  of  the  flour  made  should  be  equal  to  that  manufactured  by  **  any  mill  in  east- 
em  Oregon. "  Heldy  that  this  guaranty  was  made  upon  the  basis  of  the  water- 
power  previously  used  in  running  the  mill,  and  that  a  failure  to  comply  therewith 
was  a  good  defense  to  an  action  u>r  a  deferred  payment,  to  be  made  upon  the  com- 
pletion of  the  mill,  and  the  acceptance  of  the  same. 

2.  Same— Condition  Prbcbdent— Waivbr. 

Where  a  contractor  agrees  to  make  alterations  in  a  mill  for  the  purpose  of  put- 
ting in  improved  machinery,  the  mill-owner  does  not,  by  merely  continuing  to  use 
the  mill,  waive  the  performance  of  conditions  precedent  to  a  payment  to  be  made  by 
him  for  such  services. 
8.  Same— Action  on— Defense— Damaoes  for  Breach. 

Where  one  defends  an  action  to  recover  a  deferred  payment  to  be  made  by  him 
upon  the  completion  of  a  mill,  upon  the  ground  of  a  failure  to  comply  with  the  con- 
tract under  which  the  mill  was  constructed,  he  cannot  recover  general  damages  for 
such  failure. 

Appeal  from  circuit  court,  Union  county. 

Rufus  Mallory  and  R,  Eakin,  for  appelhints.  Baker,  Shelton  &  Baker,  T. 
H,  Crawford,  and  Ramsey  dk  Bingham,  for  respondents. 

Thayer,  J.  It  appears  from  the  bill  of  exceptions  herein  that  the  respond- 
ents were  contractors  and  builders,  engaged  in  furnishing  and  putting  up 
what  is  known  as  the  "Roller  Process"  for  manufacturing  flour.  The  appel- 
lants had  a  flouring-mill  at  Island  City,  Union  county,  Or.,  and  were  engaged 
in  operating  it.  The  mill  was  the  old-style  "Burr  Process ;"  was  run  by  water- 
power,  the  water  being  conducted  in  a  ditch  to  the  mill  from  the  Grand  Ronde 
river.  The  respondents,  about  the  last  of  May  or  first  of  June,  1886,  visited 
the  appellants  at  their  mill,  and  after  examining  it,  and  the  water-power  by 
which  it  was  run.  prepared  and  delivered  to  appellants  a  written  nroposition, 
of  whicl)  the  following  is  the  substance: 

"We  hereby  agree  to  furnish  you  tl!e  following  specified  machinery  and  fur- 
nishings for  your  flour-mill  at  Island  City,  in  the  county  of  Union  and  state 
of  Oregon,  to- wit:  [Here  follows  description  of  articles/)  To  set  up  and  con- 
nect machinery  inside  of  the  mill-house  and  elevator.  The  following  old  ma- 
chinery, said  to  be  in  good  repair  and  condition,  fit  for  use,  to- wit:  One  tliirty 
and  a  half  inch  Leffel  wheel,  one  Eureka  lengthened  scourer,  together  with 
all  old  machinery,  belting,  and  material  that  is  good  and  suitable,  now  in  the 
mill,  and  owned  by  you, — is  to  be  used  in  connection  with  the  new  machinery 
furnished  by  us  in  the  construction  of  the  mill.  We  are  to  perform  all  the 
mill- w right  labor  necessary  to  set  up  and  connect  said  machinery,  build  the 
necessary  elevators  and  spoutings,  and  connect  said  machinery  to  the  main 
power-shaft  by  belt,  and  place  the  whole  in  good  running  order,  and  construct 
the  requirecl  wheat,  flour,  and  offal  bins,  etc.  We  to  raise  the  roof,  and  in- 
close the  same,  putting  in  the  necessary  windows,  etc.  And  the  miil-wright 
work  is  to  be  done  in  a  thoroughly  workman-like  manner  and  substantial  man- 
ner. Xo  material  to  be  furnished  for,  or  repairs  to  be  made  by  us  upon,  the 
building,  except  to  raise  roof  to  accomodate  the  machinery.  We  agree  that 
the  machinery  and  material  furnished  by  us  shall  be  first  class  of  its  kind,  and 
suitable  for  the  purpose  used.  We  are  to  make  all  necessary  plans  for  the 
mill;  and,  when  the  mill  is  constructed  according  to  said  plans,  we  guaranty 
that  it  shall  have  a  capacity  of  sixty  barrels  of  flour  in  twenty-four  hours' 
time;  and  that  the  mill,  when  it  is  completed,  shall  be  capable  of  making  as 
good  flour,  and  as  much  flour  per  bushel  of  wheat,  as  any  mill  in  eastern  Ore- 
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gon,  when  grinding  th6  same  kind  of  wheat.  The  mill  to  be  under  our  con- 
trol until  it  is  accepteil  by  you.  You  to  furnish  wheat,  and  bear  all  expenses 
of  operating  the  mill  from  the  time  of  starting  it;  and,  when  our  guaranty  is 
fulfilled,  then  you  are  to  immediately  accept  the  mill.  We  agree  to  furnish 
and  construct  as  specified  for  the  sum  of  eight  thousand  one  hundred  and  thir- 
ty-four dollars  and  twenty-five  hundreths,  ($8,134.25,)  to  be  paid  by  you  as 
hereinafter  provided.  We  agree  to  prosecute  the  work  as  fast  as  is  reasona- 
ble, and  to  have  the  mill  completed  ready  to  run  by  September  10,  1886,  un- 
less prevented  by  circumstances  over  which  we  have  no  control;  and  that  after 
'  the  mill  is  started  up,  if  any  changes  or  alterations  are  necessary  to  make  it 
fill  the  guaranty,  by  reason  of  any  failure  on  our  part,  such  changes  shall  be 
made  at  our  expense.  Should  any  changes  be  made  at  your  request  or  order, 
the  additional  costs,  if  any,  over  the  original  amount  mentioned,  shall  be  paid 
by  you.  The  terms  of  payment  are  to  be  as  follows:  Two  hundred  dollars 
in  cash  upon  signing  your  acceptance  of  this  proposition;  three  thousand 
dollars  In  cash  when  the  specified  new  machines  are  delivered;  two  thousand 
dollars  as  called  for  by  us  during  the  process  of  the  work;  two  thousand  nine 
hundred  and  thirty-four  25-100  dollars  at  the  time  of  completion  of  the  mill, 
and  acceptance  of  the  same  by  you,  of  the  foregoing  proposition.  We  fully 
bind  ourselves  to  its  provisions. 

[Signed]  "O.  C.  Gove  &  Co." 

The  appellants  accepted  said  proposition  by  written  acceptance  signed  by 
them,  and  desired  the  respondents  to  ship  machinery,  and  perform  labor  as 
specified,  binding  themselves  to  all  its  ter^ns  and  provisions.  The  action  was 
to  recover  the  last  payment  specified  in  the  proposition, — the  $2,934.25  which 
was  to  be  made  at  the  time  of  the  completion  of  the  mill,  and  acceptance 
thereof;  the  respondents  alleging  that  they  had  performed  all  the  conditions 
of  the  said  contract  upon  their  part.  The  appellants  denied  the  alleged  per- 
formance of  the  contract,  and  averred  the  non-completion  of  the  work,  and  set 
up  a  claim  to  damages  for  an  alleged  breach  of  the  guaranty.  Several  ques- 
tions were  raised  at  the  trial  in  regard  to  the  construction  of  the  contract,  the 
rights  of  the  appellant  under  the  contract  for  a  violation  of  its  terms  by  the 
respondents,  and  concerning  the  measure  of  damages  they  were  entitled  to  on 
account  of  such  violation. 

The  contract  is  clear  and  explicit,  and,  in  the  light  of  surrounding  circum- 
stances, is  easily  construed.  The  respondents  proposed  to  substitute  for  the 
process  the  appellants  were  using  in  their  mill  to  manufacture  flour  a  new 
and  improved  process,  the  efliciency  of  which  they  especially  guarantied.  The 
mill  was  to  be  under  their  control,  when  constructed,  until  accepted  by  the 
appellants.  The  latter  were  to  furnish  wheat,  bear  the  expense  of  operating 
the  mill  from  the  time  of  starting  it,  and,  when  the  guaranty  was  fulfilled, 
were  immediately  to  accept  it,  and  were  then  to  make  said  last  payment.  The 
respondents  were  to  demonstrate  by  a  practical  test  that  they  had  fulfilled 
their  guaranty.  The  said  payment  did  not  mature  until  that  was  done;  it 
was  a  condition  precedent  to  the  making  of  the  payment.  Olacius  v.  Black, 
50  N.  Y.  145.  The  respondent  had  no  right  to  demand  the  $2,934.25  until 
they  had  proved  by  actual  trial  that  the  mill  had  a  capacity  of  GO  barrels  of 
flour  in  24  hours'  time;  and  that  it  was  as  capable  of  making  as  good  flour, 
and  as  much  flour  per  bushel  of  wheat,  as  any  mill  in  eastern  Oregon,  when 
grinding  the  same  kind  of  wheat.  This  was  the  respondents*  proposition, — 
the  proposition  which  appellants  accepted;  thereby  making  it  binding  upon 
both  parties.  The  respondents  had  no  cause  of  action  for  the  recovery  of  said 
payment  until  they  established  by  proof,  not  only  that  they  had  furnished  the 
mateiial  and  done  the  work,  but  that  they  had  constructed  a  mill  with  the 
capacity  to  manufacture  flour  in  the  quantity  and  of  the  quality  as  expressed 
in  the  guaranty.  Proof  of  a  substantial  performance  in  the  furnishing  of  the 
material  and  constructing  the  mill  would  be  suflicient.    It  would  not  be  es- 
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sential  to  the  maintenance  of  the  action  in  respect  to  those  matters  that  there 
should  be  an  exact  performance  of  the  contract  in  every  minute  particular; 
for,  as  said  in  2  Add.  Cont.  §  864:  "  Whenever  diversacts  and  things  of  differ- 
ent degrees  of  importance  are  to  be  done  on  one  side,  in  return  for  a  stipu- 
lated remuneration  on  the  other,  a  performance  of  all  the  things  in  every 
minute  particular  is  not,  in  general,  a  condition  precedent  to  the  liability  to 
make  some  remuneration;  but,  if  the  contract  has  been  substantially  fulfilled, 
the  plaintiff  is  entitled  to  maintain  an  action  upon  it;  the  defendant  being  en- 
titled to  such  a  deduction  from  the  contract  price  as  will  enable  him  to  com- 
plete the  work  in  exact  jiccordance  with  the  contract."  But  the  capacity  of 
the  mill  to  manufacture  the  amount  of  rtour  in  the  given  time,  and  its  capac- 
ity to  make  as  good  flour,  and  as  much  flour  per  bushel  of  wheaj,  as  any  mill 
in  eastern  Oregon,  from  the  same  kind  of  wheat,  were  conditions  going  to  the 
essence  of  the  contract.  The  appellants  were  evidently  induced  to  make  the 
proposed  ciiange  in  their  mill  in  order  to  secure  these  results;  otherwise,  they 
would  not,  probably,  have  acf^epted  the  respondents'  proposition.  If,  there- 
fore, the  capacity  or  capability  of  the  mill,  when  reconstructed,  failed  in  a 
material  particular  to  comply  with  the  special  guaranty,  the  respondents  had 
no  right  of  action  on  account  of  a  refusal  to  pay  the  deferred  payment  unless 
the  appellants  waived  a  performance  of  the  condition.  According  to  the  evi- 
dence, the  respondents  did  not  make  the  required  test  to  ascertain  whether 
the  mill  possessed  the  capacity  and  capability  guarantied.  They  only  ran  the 
mill  a  few  days,  and  only  for  a  few  hours  at  one  time.  They  claim  there  was 
not  sufficient  water  to  make  the  test.  This  might,  if  the  water  was  at  an  ex- 
treme low  stage,  have  excused  them  from  making  it  at  that  time,  but  not  ab- 
solutely. The  appellants  were  not  responsible  for  the  low  stage  of  water  pro- 
duced from  natural  causes;  the  contract  was  made  in  view  of  the  existing 
water-power.  It  is  not  true,  as  the  court  held,  "that  the  respondents  did  not 
agree  that  the  mill  should  be  capable  of  grinding  the  specified  quantity  with 
the  water  and  head  of  water  then  owned  by  appellants;  or  that  the  effect  of 
their  agreement  was  that  the  mill,  with  an  adequate  motive  power,  should  be 
capable  of  grinding  that  quantity  of  flour."  The  respondents  proposed  to  put 
into  appellants'  mill  a  new  process  for  manufacturing  flour  in  place  of  the  old 
one  then  in  use,  to  put  in  the  requisite  machinery,  make  the  necessary  con- 
nections of  the  inside  works,  connect  the  general  apparatus  with  the  power 
which  the  appellants  were  using,  and  guarantied  the  result  mentioned.  They 
saw  what  power  the  appellants  had,  and  their  proposition  should  be  deemed 
to  have  been  made  with  reference  to  it.  If  they  had  intended  to  be  under- 
stood that  the  mill,  "with  adequate  motive  power,"  would  have  the  capacity 
and  capability  guarantied,  they  ought  to  have  so  framed  their  proposition. 
Upon  the  contrary,  they  said,  in  terms:  "We  are  to  make  the  necessary  plans 
for  the  mill,  and,  when  the  mill  is  constructed  according  to  said  plans,  we  guar- 
anty, "  etc.  Whatcould  the  appellants,  under  the  circumstances,  have  under- 
stood, otherwise  than  that  the  mill,  when  completed,  was  to  be  run  by  the  same 
water-power  which  they  had  been  using  in  operating  the  old  mill,  and  have 
the  efficiency  promised  that  it  should  possess?  Of  course,  it  was  not  understood 
that  the  mill,  when  the  water  was  so  low  that  the  usual  head  could  not  be 
maintained,  would  make  60  barrels  of  flour  in  24  consecutive  hours;  but  they 
must  have  expected  that  with  an  ordinary  stage  of  water,  such  as  had  been 
sufficient  to  operate  the  old  mill,  they  would  be  enabled  to  produce  that  quan- 
tity within  that  time.  Prudent  business  men  would  not  be  likely  to  subscribe 
to  a  scheme  involving  an  expenditure  of  thousands  of  dollars,  with  no  assur- 
ance that  it  could  be  rendered  practical  without  laying  out  an  additional  in- 
definite amount.  Nor  did  the  evidence  show  an  acceptance  of  the  mill  on 
the  part  of  the  appellants.  The  new  work  and  materials  were  so  intermixed 
With  the  old  work  that  they  could  not  be  separated  without  entirely  destroy- 
ing the  utility  of  the  mill.     The  contract  for  its  construction  was  entire  and 
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indivisible,  and  the  making  of  the  paynaent  in  question  was,  by  its  terms,  de- 
pendent upon  its  completion;  nor  did  the  appellants,  by  using  the  mill,  waive 
any  right  to  demand  a  performance  of  the  condition  upon  which  the  payment 
was  to  be  made.  In  Smith  v.  Brady,  17  N.  Y.,  Judge  Comstook,  at  pages 
188, 189,  in  speaking  of  building  contracts,  said:  "The  owner  of  the  soil  is  al- 
ways in  possession.  The  builder  has  a  right  to  enter  only  for  the  specified 
purpose  of  performing  his  contract.  Each  material,  as  it  is  placed  in  the 
work,  becomes  annex^  to  the  soil,  and  thereby  the  property  of  the  owner. 
The  builder  would  have  no  right  to  remove  the  brick  or  stone  or  lumber  after 
annexation,  even  if  the  employer  should  unjustifiably  refuse  to  allow  him  to 
proceed  with  the  work.  The  owner,  from  the  nature  and  necessity  of  the 
case,  takes  the  benefit  of  part  performance;  and  therefore,  by  merely  so  doing, 
does  not  necessarily  waive  anything  contained  in  the  contract.  To  impute  to 
him  a  voluntary  waiver  of  the  conditions  precedent  from  the  mere  use  and 
occupation  of  the  building  erected,  unattended  by  other  circumstances,  is  un- 
reasonable and  illogical,  because  he  is  not  in  a  situation  to  elect  whether  he 
will  or  will  not  accept  the  benefit  of  an  imperfect  performance.  To  be  en- 
abled to  stand  upon  the  contract,  he  cannot  reasonably  be  required  to  tear 
down  and  destroy  the  edifice  if  he  prefers  it  to  remain.  As  the  erection  is  his 
by  annexation  to  the  soil,  he  may  suffer  it  to  stand,  and  there  is  no  rule  of  law 
against  his  using  it  without  prejudice  to  his  rights."  If  such  is  the  rule 
where  a  contractor  engages  to  furnish  material,  and  construc<>  a  building  on 
the  land  of  another,  then  afortion  is  the  rule  under  contracts  of  the  character 
of  the  one  in  question.  Here,  the  respondents  only  furnished  a  part  of  the 
material  for  the  mill,  and  combined  it  with  the  other  material  belonging  to  the 
appellants,  and  the  entire  structure  attached  to  and  became  a  part  of  the 
realty.  The  right  of  the  appellants  to  use  the  property  without  waiving  the 
condition,  it  seems  to  me,  is  undeniable.  Besides,  it  could  not  be  ascertained 
by  any  other  mode  than  an  actual  use  of  the  mill  whether  the  guaranty  had 
been  fulfilled  or  not.  And,  again,  the  appellants  could  not  be  required  to  per- 
mit their  mill  to  remain  idle,  and  their  business  to  stop.  It  was  their  duty, 
both  to  themselves  and  the  respondents,  to  make  the  best  possible  use  in  their 
power  of  the  mill;  and  in  so  doing  they  certainly  ought  not  to  be  chargeable 
with  having  waived  any  condition  of  the  contract,  or  of  having  accepted  the 
mill  under  it. 

A  considerable  discussion  was  haa  at  the  hearing  with  reference  to  the 
measure  of  damages  in  this  class  of  cases,  but  I  do  not  regard  the  question  as 
Important  in  this'  case,  in  view  of  the  real  issue  herein.  If  the  respondents 
failed  to  perform  their  contract  in  any  material  particular,  they  were  not  en- 
titled to  recover  upon  it,  and  the  appellants  had  no  claim  to  general  damages 
in  consequence  of  any  such  failure.  They  should  not  be  allowed  to  refuse  to 
make  the  last  payment  to  respondents  for  constructing  the  mill,  and  at  the  same 
time  be  allowed  general  damages  for  its  non-completion.  If  they  repudiate 
their  obligation  under  the  contract  upon  the  ground  that  the  respondents 
have  failed  to  comply  with  its  terms,  they  cannot  claim  such  damages  on  ac- 
count of  the  failure.  *  The  principle  is  the  same  as  that  which  governs  in  cases 
of  the  manufacture  of  particular  articles  ordered  to  be  made  in  a  certain  man- 
ner, and,  when  finished,  are  found  not  to  be  in  accordance  with  the  order, 
and  the  party  for  whom  they  are  manufactured  refuses  to  receive  them  upon 
that  ground.  Such  party  would  be  entitled  to  recover  back  any  money  he  had 
advanced  upon  the.articles,  and  to  recover  any  special  damages  he  had  suffered; 
but  he  has  no  claim  to  dam<iges  such  as  arise  upon  a  breach  of  warranty  in 
the  sale  and  delivery  of  personal  property.  If  the  appellants  had  commenced 
an  action  to  recover  damages  for  not  constructing  the  mill  in  accordance  with 
the  contract,  and  proved  their  cause  of  action,  their  measure  of  damages  would 
have  been  the  difference  between  the  actual  value  of  the  mill  as  constructed 
and  what  its  value  would  have  been  had  it  been  constructed  as  provided  by 


Digitized  by 


Google 


744  PACIFIC  BBPORTEB.  [Of. 

the  contract.  2  Suth.  Dam.  429;  JSdfoards  v.  Collson,  5  Lans.  324;  Ladd 
V.  Lord,  36  Vt.  194;  Merrill  v.  Nightingale,  39  Wis.  247.  Or,  if  the  appel- 
lants in  this  case  had  set  up  said  matter  by  way  of  counter-claim,  in  the 
nature  of  recoupment,  they  would  have  been  enabled  to  cut  off  from  the  re- 
spondents' claim  the  amount  of  the  damages,  measured  by  the  rule  suggested  : 
but  they  have  no  right  to  plead  the  failure  of  respondents  to  comply  with  the 
contract,  and  overthrow  their  claim,  and  also  be  allowed  such  damages.  I  do 
not  see  that  the  question  of  damages,  as  bearing  upon  the  alleged  failure 
of  the  respondents  to  comply  with  their  said  guaranty,  need  be  considered  in 
the  trial  of  the  action.  K  the  said  guaranty  has  not  been  fulfilled,  then,  as 
has  already  been  stated,  the  respondents  have  no  right  of  action  for  the  non- 
payment of  the  last  installment  named  in  the  contract;  and,  if  it  has  been 
fulfilled,  the  appellants  are  not  entitled  to  any  damages  on  account  thereof. 

.Upon  the  question  of  substantial  compliance  with  the  contract,  and  of  the 
appellants  being  entitled  to  the  deduction  to  enable  them  to  complete  the  work 
in  exact  accordance  with  it,  the  circuit  court  seems  to  have  entertained  the 
correct  view,  except  that  a  distinction  must  be  made  between  the  furnishing 
of  the  material,  and  doing  the  work,  in  constructing  the  mill,  and  the  guar- 
anty as  to  the  capacity  and  capability  of  the  mill  when  completed.  The  former 
matter  is  comparatively  unimportant.  A  defect  in  the  material  or  work  can 
be  easily  remedied ;  but  a  lack  of  capacity  or  capability  of  the  mill  is  a  vital 
defect,  and  is  if  remediable.  The  fault,  however,  must  be  tangible;  it  it  were 
so  slight  that  it  would  not  affect  the  utility  of  the  mill,  it  should  be  disre- 
garded. 

The  rule  as  to  the  allowance  of  damages  for  the  loss  of  earnings  and  profits, 
in  such  a  case,  is  correctly  stated  in  Griffin  v.  Colver,  16  N.  Y.  489.  That 
case  furnishes  all  the  necessary  information  requisite  upon  that  subject. 

The  judgment  must  be  reversed,  principally  upon  the  error  alluded  to  in  re- 
gard to  the  contract  having  been  made  with  reference  to  the  water-power  the 
appellants  were  using  to  operate  their  mill  when  the  proposition  to  enter  into 
it  was  made.  The  case  will  be  remanded  for  a  new  trial  in  accordance  with 
the  principles  of  this  opinion. 


(16  Or.  105) 

State  t>.  Nortan. 
{Suvreme  Cmi/rt  of  Oregon,    February  39, 1888.) 

INDIOTMEXT  AND  INFORMATION — DaTED  ON  SUNDAY — ArrKST  OF  JUDGMENT. 

In  Oregon  the  fact  that  an  indictment  is  dated  on  Sitaday  is  not  a  defect  tliat  can 
be  taken  advantage  of  on  motion  in  arrest  of  judgment. 

Appeal  from  circuit  court,  Multnomah  county. 

Indictment  against  Edward  Nortanfor  burglary.  There  was  a  conviction, 
and  defendant  appeals. 

W,  L,  Nutting  and  -K.  /.  Eaton,  for  appellant.  Henry  E.  McOinn,  for  the 
State.    ' 

Lord,  G,  J.  The  defendant  was  indicted,  tried,  and  convicted  of  the  crime 
of  burglary.  A  motion  in  arrest  of  judgment  was  filed,  and,  after  argument, 
denied  by  the  court,  and  the  defendant  sentenced  to  imprisonment  in  the  pen- 
itentiary for  the  period  of  three  years.  The  indictment  states  all  the  facts 
material  to  be  alleged  to  constitute  the  offense  with  which  the  defendant  is 
charged,  and  ends  in  this  wise,  stating  such  facts:  "Dated  at  Portland,  the 
county  aforesaid,  this  30th  day  of  January,  1887."  The  30th  day  of  January, 
1887,  was  Sunday,  and  the  objection  raised  is  that  the  indictment  is  void,  be- 
cause dated  on  Sunday.  In  the  press  of  business,  it  is  probable  that  the  dis- 
trict attorney  availed  himself  of  that  day  to  draw  this,  and  perhaps  other  in- 
dictments, and  inadvertently  dated  it  on  that  day,  or  it  may  have  been  done 
by  mistake.    However  that  may  be,  it  is  of  little  consequence.    By  the  Code 
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of  Criminal  Procedure,  the  date  is  made  no  part  of,  nor  is  it  a  fact  necessary  to 
be  stated  to  make  a  valid  indictment.  The  time  and  place,  etc.,  in  the  charg- 
ing part  of  the  indictment  are  specified,  and  every  other  material  fact  neces- 
sary to  be  alleged  to  make  out  the  crime  of  burglary.  The  date  when  the  in- 
dictment purports  to  have  been  drawn  is  of  no  significance,  as  it  shows  itself 
by  indorsement  that  it  was  not  presented  and  filed  until  the  5th  day  of  Feb- 
ruary, 1887.  It  is  made  the  duty  of  this  court  to  give  judgment  without  re- 
gard to  technical  errors,  defects,  or  exceptions  which  do  not  affect  the  sub- 
stantial rights  of  the  parties.  Hiirs  Code,  §  1449;  etate  v.  O'Niel,  13  Or. 
183,  9  Pac.  Bep.  284.  The  date,  being  no  fact  necessary  to  be  stated  to  con- 
stitute the  offense,  could  not  operate  to  affect  any  right  of  the  accused,  or  pre- 
vent him  from  having  a  fair  and  impartial  trial.  At  most,  if  at  all,  the  defect 
is  only  formal,  and  waived  if  not  taken  advantage  of  by  motion  before  trial. 
Merely  technical  errors  or  defects  which  could  not  have  affected  the  guilt  or 
innocence  of  the  accused,  or  have  prevented  an  impartial  trial,  cannot  be  made 
the  basis  of  a  new  trial,  much  less  for  arrest  of  the  judgment.  If  we  may  give 
it  that  importance,  it  requires  something  more  than  a  mere  defect  in  form  to 
authorize  a  court  to  grant  a  motion  in  arrest  of  judgment.  To  do  that  it  must 
appear  (1)  that  the  grand  jury  which  found  the  indictment  had  no  legal  au- 
thority to  inquire  into  the  crime  charged,  because  the  same  is  not  triable 
within  the  county;  and  (2)  that  the  facts  stated  in  the  indictment  do  not  con- 
stitute a  crime.  As  the  date  referred  to  here  constitutes  no  part  of  the  facts 
necessary  to  be  stated  to  constitute  the  offense  charged,  the  motion  was  prop- 
erly denied,  and»  there  being  no  error,  the  judgment  must  be  affirmed. 


ae  Or.  121)  ^  .. 

Woods  v.  CotrRTNEY. 

(Supreme  Cov/rt  of  Oregon,    March  6, 1888.) 

1.  Appeal— Review  op  Evidence— Bill  op  Exceptions. 

Unless  it  affirmatively  appears  from  the  biU  of  exceptions  that  it  contains  all  the 
evidence  offered  upon  the  tnal,  this  court  wUl  not  review  the  action  of  the  trial  court 
in  refusing  to  order  a  nonsuit. 
3.  Same— Presumptions— Evidence  to  Support  Vbkdiot. 

Unless  the  contrary  is  made  to  appear  affirmatively,  this  court  Is  bound  to  pre- 
sume there  was  evidence  sufficient  to  authorize  the  verdict. 
8.  Trial— Verdict— Effect. 

A  verdict  conclusively  settles  every  issue  in  favor  of  the  party  in  whose  favor  it 
is  rendered. 
{SylUOyua  by  the  Court) 

Appeal  from  circuit  court,  Wasco  county. 

Action  for  malicious  prosecution,  brought  by  Anson  "Woods  against  W.  F. 
Courtney.    Judgment  for  plaintiff,  and  defendant  appeals. 

H,  Y.  Thompson^  tor  appellant.  Bennett  db  Wilson  and  0.  F.  Paxton,  for 
respondent. 

Strahan,  J.  This  is  an  action  for  malicious  prosecution.  The  plaintiff 
had  a  verdict  for  $150,  upon  which  judgment  was  entered,  from  which  this 
appeal  is  taken.  We  have  carefully  examined  the  record,  and  are  unable  to  find 
that  the  court  below  committed  any  eiTor  that  is  reviewable  on  this  appeal. 
At  the  conclusion  of  plaintiff's  evidence,  the  defendant  moved  for  a  nonsuit, 
which  was  refused,  and  tliis  is  assigned  for  error.  In  looking  through  the  bill 
of  exceptions,  it  is  diflScult  to  find  any  evidence  which  would  sustain  or  jus- 
tify a  verdict  for  the  plaintiff,  but  all  the  evidence  is  not  in  the  bill  of  excep- 
tions, or  at  least  it  nowhere  appears  from  the  record  that  the  evidence  given 
upon  the  trial  accompanies  it.  We  are  therefore  unable  to  review  the  action 
of  the  court,  in  refusing  to  grant  a  nonsuit.  Unless  the  contrary  is  made  to 
aflarmatively  appear  by  the  record,  we  are  bound  to  presume  that  there  was 
evidence  sufficient  to  authorize  the  verdict.     The  verdict  conclusively  settled 
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all  the  issaes  made  by  the  pleadings  in  favor  of  the  plaintiff,  and  this  court 
cannot  review  the  findings  of  the  jury  upon  those  questions. 

2.  The  appellant's  counsel  relies  upon  his  exception  to  the  charge  of  the 
court  to  the  effect  that  the  testimony  of  Anson  Woods  was  not  material,  and 
therefore,  in  law,  could  not  be  perjury.  The  evidence  which  is  in  the  bill  of 
exceptions  to  which  the  instruction  is  supposed  to  refer,  is  presented  in  such 
a  manner  that  it  is  impossible  for  us  to  say  whether  it  was  material  or  not 
It  does  not  relate  to  any  issue  in  the  case,  and,  if  material,  could  only  become 
so  on  some  collateral  inquiry.  Whether  it  did  become  material  in  that  way  it 
is  impossible  for  us  to  determine  on  the  record  bc'fore  us. 

The  court  fully  and  correctly  instructed  the  jury  as  to  the  law  on  every 
point  in  the  case,  and  while  we  might  differ  with  the  jury  as  to  their  conclu- 
sions of  fact,  we  have  no  power  to  disturb  the  verdict  for  that  reason.  Let 
the  judgment  of  the  court  below  be  affirmed. 


(2  Idaho  [Haab.]  386) 

United  States  v.  Alexander  et  al. 
(Supreme  Court  of  Idaho,    February  18, 1888.) 

1.  PLEATJnTG — Answer— General  and  Specipio  Denial. 

Under  our  practice  generally,  where  the  complaint  is  not  verified,  a  general  denial 
by  defendant  puts  in  issue  the  substantive  allegations  of  the  complaint;  but  where 
the  action  is  brought  upon  a  written  instrument,  and  a  copy  of  such  instrument  is 
set  out,  or  annexed  to  the  complaint,  the  genuineness  and  due  execution  of  the  in- 
strument are  deemed  admitted  unless  the  answer  specifically  denies  the  same,  and 
is  verified. 

2.  ExcFPTioNS,  Bill  of— Settlement  and  Signing — Sufficiexct, 

•  A  bill  of  exceptions,  settled  and  signed  by  the  trial  judge,  will  be  treated  as  such, 
although  it  is  called  a  statement  on  motion  for  a  new  trial 

8.  Appeal— Review— Presumption. 

Where  the  record  shows  that  a  general  demurrer  was  filed,  but  is  silent  as  to  any 
disposition  of  the  same,  the  presumption  will  be  indulged,  on  appeal,  that  the  de- 
murrer was  overruled  or  abandoned. 

4.  Same— Harmless  Error. 

Aji  offer  of  oral  proof  being  made  and  rejected,  and  exception  duly  taken,  the  ap- 
pellate court  must  be  satisfied,  from  the  record,  that  the  offered  evidence  was  ma- 
terial, or  tended  to  support  some  issue  involved,  before  it  will  be  treated  as  error. 

6.  Jury— Challenge  for  Cause— Discretion  of  Court. 

Great  latitude  of  discretion  is  allowed  to  the  court  in  the  trial  of  challenges  for 
cause,  and  where,  on  examination  for  causcj  a  juror  states,  in  substance,  that  he  has 
an  opinion  in  favor  of  the  defendant,  but  in  spite  of  that  opinion  he  could  act  upon 
the  evidence  and  law  of  the  case,  and  the  juror  was  rejected,  this  court  will  not  in- 
terfere with  the  discretion  of  the  trial  court,  even  though  the  members  of  this  court 
should  believe,  from  the  record,  that  the  juror  so  excluded  was  competent. 

6.  Same — Nubiber  op  Peremptory  Challenges — Several  Parties. 

The  legislature  did  not  intend,  when  in  an  action  there  are  several  parties  on 
either  side,  that  each  individual  should  have  four  peremptory  challenges^  but  that 
they  should  join,  and  have  one  set  on  either  side. 

7.  Same— ETxami nation  for  Cause — ^Nsw  Trial. 

Where  the  record  shows  that  a  party  was  precluded  from  examining  a  juror  for 
cause,  and  no  examination  of  the  juror  was  had.  but  he  was  allowed  to  serve,  held^ 
that  a  substantial  right  of  the  party  was  denied,  for  which  a  new  trial  will  be 
granted. 
(Syllabua  by  the  CourU) 

Appeal  from  district  court,  Nez  Perces  county. 

This  is  an  action  against  Joseph  Alexander  and  others,  sureties  on  the  of- 
ficial bond  of  Isaac  N.  Hibbs,  to  recover  a  certain  sum  wliich  it  is  alleged 
Hibbs.  as  postmaster,  received  from  the  United  States,  and  for  which  he  failed 
and  refused  to  account.  Judgment  was  rendered  for  the  United  States  for 
the  sum  demanded,  and,  the  defendants'  motion  for  a  new  trial  having  been 
overruled,  they  appeal. 

Winston  *  Reid,  for  appellants.  James  H.  Hawley,  U.  S.  Atty,,  for  re- 
spondent. 
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Bboderick,  J.  This  action  was  commenced  against  the  sureties  on  tlie 
official  bond  of  Isaac  N.  Hibbs,  late  postmaster  at  Lewiston,  to  recover  the 
sum  of  $10,000,  alleged  to  have  been  recei  ved  from  the  United  States  by  said 
Hibbs,  as  postmaster,  and  which  he  failed  and  refused  to  account  for.  The 
complaint  is  in  the  usual  form,  is  not  verified,  but  a  copy  of  the  bond  is  an- 
nexed thereto,  and  made  a  part  of  the  complaint.  The  cause  was  tried  at  the 
December,  1886,  term  of  said  court,  and  resulted  in  a  judgment  against  the 
defendants  for  the  sum  demanded.  The  defendants  moved  for  a  new  trial. 
The  motion  was  overruled,  and  from  the  judgment,  and  the  order  overruling 
the  motion  for  a  new  trial,  the  defendants  appealed. 

The  record  consists  of  the  judgment  roll,  and  what  purports  to  be  a  state- 
ment on  motion  for  a  new  trial.  Upon  the  argument  here,  counsel  for  re- 
spondent contended  that  the  statement  was  not  properly  made  and  should  be 
disregarded.  Under  our  statutes  as  construed  by  this  court,  there  is  no  sub- 
stantial difference  between  a  statement  and  bill  of  exceptions.  The  name 
given  to  the  document  is  of  little  consequence.  If  it  brings  here  the  rulings 
or  decisions  of  the  court  below,  the  objections  and  exceptions  thereto,  and  is 
duly  certified,  it  should  be  treated  for  what  it  is,  and  not  for  what  it  may 
have  been  called.  In  this  case  it  is  clearly  a  bill  of  exceptions,  is  certified  as 
such,  and  must  be  so  considered.  Bradbury  v.  Improvement  Co.,  10  Pac. 
Kep.  620;  Schults  v.  Keeler,  13  Pac.  Rep.  481. 

The  first  assign  men  t  of  error  which  we  shall  notice  is  the  decision  of  the 
court  in  striking  out,  on  motion,  all  the  answer  except  the  first  paragraph 
thereof.  This  paragraph  is,  in  substance,  a  general  denial.  Counsel  for  ap- 
pellants argued  at  the  bar  that  the  several  allegations  of  the  answer,  except 
the  general  denial,  were  stricken  out  on  general  demurrer,  and  that  as  the 
answer  contained  a  denial,  and  was  good  thus  far,  the  demurrer  should  have 
been  overruled.  We  were  "almost  persuaded"  that  this  point  was  well  taken. 
It  was  a  good  avgnment,  and  well  put,  but  the  record  is  at  variance  with  the 
argument.  The  transcript  shows  that  a  part  of  the  answer  was  stricken  out 
on  motion,  and  not  on  demurrer.  It  is  true  a  demurrer  was  filed,  and  the 
record  is  silent  as  to  what  disposition  was  made  of  it.  In  such  case,  on  appeal 
it  will  be  presumed  that  the  demurrer  was  either  abandoned  or  overruled. 
Guthrie  v.  Phelan,  6  Pac.  Rep.  108.  After  the  motion  to  strike  out  was  dis- 
posed of,  the  defendants  had  left  a  general  denial  of  the  allegations  of  th& 
complaint,  and  a  trial  was  had  of  the  issues  thus  joined.  The  answer  was 
not  verified,  and  hence  did  not  put  in  issue  the  execution  of  the  bond  sued  on. 
Section  4200  of  the  Code  of  Civil  Procedure  provides  that  "when  an  action  is 
brought  upon  a  written  instrument,  and  the  complaint  contains  a  copy  of 
such  instrument,  or  a  copy  is  annexed  thereto,  the  genuineness  and  due  execu- 
tion of  such  instrument  are  deemed  admitted  unless  the  answer  denying 
the  same  is  verified."  To  have  put  in  issue  the  execution  or  genuineness  of 
the  instrument,  a  specific,  verified  denial  was  necessary.  This  disposes  of  the 
objections  raised  to  the  introduction  of  the  origimU  bond.  Its  execution  and 
genuineness  having  been  admitted  by  the  answer,  it  would  seem  unnecessary 
to  have  offered  it  in  evidence  unless  for  the  purpose  of  having  it  placed  among 
the  files,  and  hence  no  objection  would  lie  to  its  reception. 

Under  the  pleadings,  the  issues  to  be  tried  were  whether  Hibbs  had,  as  post- 
master, received  this  amount  of  money  from  the  government,  and  had  failed 
and  refused  to  account  for  the  same,  or  any  part  thereof,  and  whether  demand 
had  been  duly  made.  In  this  state  of  the  case  the  plaintiff  was  put  to  the 
proof  of  these  allegations,  and  the  defendants,  under  their  general  denial,  could 
have  introduced  evidence  to  negative  each  and  all  of  these  averments.  In 
other  words,  we  understand  that,  under  our  practice  generally,  where  a  com- 
plaint is  not  verified,  a  general  denial  puts  the  plaintiff  to  the  proof  of  the  sub- 
stantive allegations  upon  which  his  right  of  recovery  depends,  and  that  plain- 
tiff's pfimafdcie  case,  when  made,  may  be  controverted  and  overcome  by  de- 


Digitized  by 


Google 


748  PACIFIC  REPOBTEB.  [Idaho. 

fendant.  But  this  is  not  so  when  the  action  is  brought  upon  a  written  in- 
strument, and  a  copy  is  set  out,  or  annexed  to  tlie  complaint,  and  the  defend- 
ant questions  the  instrument  itself;  nor  is  a  general  denial  sutDcient  where  a 
defendant  has  an  affirmative  defense  in  the  nature  of  an  avoidance.  Bliss, 
Code  PI.  §  324;  Lattimer  v.  Ryan,  20  Cal.  628.  In  this  case  there  was  clearly 
notliing  in  the  paragraphs  of  the  answer  stricken  out  that  would  warrant  or 
allow  any  evidence  which  could  not  iiave  been  introduced  under  the  general 
denial,  and  hence  there  was  no  error  in  this  ruling. 

Appellants  complain  of  the  ruling  of  the  couic  in  excluding  the  offer  to 
prove,  by  one  Kress,  the  meaning  of  certain  letters  and  figures  indorsed  on 
the  original  bond.  The  record  does  not  show  that  any  question  was  pro- 
pounded, but  the  witness  was  produced,  and  counsel  offered  to  prove  by  him  * 
what  the  letters  "M,"  "0,"  and  "P,"  and  the  figures "$6,000"  and  "$4,000," 
meant.  An  objection  was  interposed  to  this  offer,  and  was  sustained  by  the 
court.  We  understand  the  rule  to  be  that,  where  an  offer  of  oral  proof  is 
made,  the  court  must  be  satisfied  of  the  good  faith  of  the  offer,  and  of  the 
materiality  of  the  evidence,  otiierwise  it  may  properly  be  excluded.  In  this 
case  there  is  nothing  in  the  transcript  to  show  or  indicate  that  it  was  rele- 
vant to  any  issue  involved,  or  would  in  any  manner  have  aided  the  defense. 
If  it  appeared  in  any  view  of  the  case  to  be  relevant,  or  if  counsel  had 
stated,  in  connection  with  the  offer,  that  they  intended  to  follow  it  up  with 
other  evidence  which  would  make  it  material,  then  we  think  it  would  have 
been  proper  to  have  allowed  it  to  go  to  the  j  u  ry ;  but  the  bare  offer  to  explai  n  the 
letters  and  figures  that  had  at  some  time  been  written  on  the  back  of  the  bond, 
without  a  pretense  that  it  was  material  to  the  issues,  has  nothing  to  com- 
mend it,  and  we  think  was  properly  excluded.  Scotland  Co,  v.  Hill,  112  U. 
S.  186,  5  Sup.  Ct.  Rep.  93;  ISchmidt  v.  Pfeil,  24  Wis.  321;  Wilson  \.Nooiian, 
35  Wis.  360. 

While  impaneling  the  jury,  one  juror  stated  that  he  had  **forraed  an  opin- 
ion in  favor  of  the  defendants,  but  in  spite  of  that  opinion  he  could  render  a 
verdict  according  to  law  and  the  evidence  in  the  case."  This  juror  was  chal- 
lenged for  cause,  the  challenge  sustained,  and  to  this  ruling  the  defendants 
excepted.  Great  latitude  of  discretion  must  necessarily  be  allowed  to  the 
court  in  the  trial  of  challenges  for  cause,  and  the  rule  is  now  well  settled  that 
the  decision  of  the  court  on  challenges  for  cause  will  not  be  disturbed  unless 
it  clearly  appears  that  there  was  an  abuse  of  discretion.  The  reason  for  this 
rule  is  obvious.  The  judge  who  tries  the  cause,  sees  the  person  called  as  a 
juror,  hears  his  answers,  and  observes  his  manner  and  demeanor  in  the  jury- 
box,  can  much  better  judge  of  his  fitness  and  qualifications  than  can  an  ap- 
pellate court  from  an  examination  of  the  record.  But,  if  the  ruling  in  the 
case  at  bar  was  erroneous,  we  think  it  would  still  devolve  upon  the  appellants 
to  show  prejudice,  and  this  they  have  not  attempted  to  do.  It  has  been  well 
stated,  in  treating  of  this  subject,  that  "neither  party  can  be  said  to  have  a 
vested  interest  in  any  juror;  therefore,  although  in  impaneling  a  jury  one 
competent  person  has  been  rejected,  yet,  if  another  equally  competent  person 
has  been  substituted  in  his  stead,  no  injury  has  been  done."  Thomp.  Sc  M. 
Jur.  §  251,  and  cases  there  cited.  Applying  these  rules  to  the  question  under 
consideration,  we  see  nothing  in  the  ruling  on  this  point  of  which  appellants 
can  complain. 

In  impaneling  the  jury  the  defendants  were  restricted  by  the  court  to  four 
peremptory  challenges,  and  of  this  they  complain.  The  number  of  peremptory 
challenges  is  fixed  by  the  statute,  which  provides  in  civil  cases  that  each  party 
is  entitled  to  four,  and,  where  there  are  several  parties  on  either  side,  they 
must  join  in  a  challenge  before  it  can  be  made.  We  do  not  think  the  legisla- 
ture intended  that,  where  there  are  several  parties  on  either  side,  each  in- 
dividual should  have  four  challenges,  but  that  they  should  join,  and  have  one 
set  on  either  side.    Abb.  Tr.  Ev.  23, 
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There  is  but  one  other  question  in  the  record  we  think  deserves  considera- 
tion. The  bill  of  exceptions  shows  that  when  one  of  the  jurors  was  called 
into  the  box,  and  sworn  to  answer  as  to  his  qualifications,  he  was  asked  by 
defendants' counsel  the  following  question:  "Have  you  formed  or  expressed 
the  opinion  that  there  is  due  the  government  any  money  from  the  bondsmen 
of  I.  N.  Hibbs  by  reason  of  his  defalcation?"  This  question  was  objected  to, 
the  objection  sustained,  and  an  exception  taken.  The  record  does  not  dis- 
close the  ground  of  the  objection,  nor  does  it  indicate  that  any  other  question 
was  propounded  to  the  juror,  or  that  any  evidence  was  received  as  to  his 
qualifications.  All  that  is  shown  is  the  one  interrogatory,  the  objection,  the 
decision  thereon,  the  exception,  and  that  the  juror  served.  It  further  appears 
that  the  defendants  had,  at  this  stage  of  the  trial,  exercised  four  peremptory 
challenges,  and  interposed  another  which  was  denied.  The  right  given  to 
challenge  for  cause  carries  with  it  the  right  to  examine  for  cause,  or  have  the 
court  do  so.  While  the  court  should  control  the  examination,  and  may  re- 
strict it  to  the  statutory  grounds,  yet  the  right  of  a  party  to  know  whether 
a  juror  is  qualified  and  competent  is  a  substantial  right  that  cannot,  under 
our  law,  be  denied.  This  seems  to  be  conceded,  but  it  is  suggested  that,  as 
the  record  is  silent  as  to  any  other  or  further  interrogation  of  this  juror,  we 
must  presume  that  his  competency  was  shown.  We  have  held  that  the  docu- 
ment in  the  transcript,  denominated  a  statement,  is  in  reality  a  bill  of  excep- 
tions. Since  this  is  so,  we  must  presume  that  it  contains  all  the  evidence 
and  other  matters  material  to  the  exceptions.  This  presumption  will  always 
be  indulged  unless  the  contrary  affirmatively  appears  from  the  record.  Hayne, 
New  Trials  &  App.  8  258;  People  v.  Engliah,  52  Cal.  211;  Schults  v.  Keeler, 
supra.  Under  the  facts  of  this  case  as  disclosed  by  the  record,  we  think  the 
court  erred  in  sustaining  the  objection  to  the  question  propounded  to  the 
juror.  The  judgment  is  therefore  reversed,  and  cause  remanded  for  a  new 
trial. 

Hats,  0.  J.,  and  Buck,  J.,  concurring. 

(2  Idaho   [Hasb.].378) 

MoGuiBE  V,  Lamb. 
(Supreme  Court  of  Idaho.    February  6, 1888.) 
1.  Sbt-Off  and  Counteb  Claim— When  Aixowable— Joint  Debts. 

A  counter-claim  alleg^ing  a  debt  due  defendant  and  a  former  partner,  or  stranger 
to  the  suit,  held  to  be  bad,  and  a  demurrer  thereto  properly  Bustained. 
3.  Same— Pleading — Suffioienct. 

A  counter-claim  which  fails  to  allege  that  the  deht  existed  at  the  oommenoement 
of  the  action,  but  alleged  that  it  is  now  due,  held  to  be  bad,  and  a  demurrer  thereto 
properly  sustained. 
8.  AppEAir—RBi/iEW— Findings  bt  the  Coubt. 

Where  the  findings  are  responsive  to  all  the  material  issues  raised  by  the  plead- 
ini^s,  and  they  support  the  judgment,  judgment  wiU  be  affirmed. 
(Syllabus  by  the  CowrU) 

Appeal  from  district  court,  Ada  county. 

Action  upon  a  promissory  note,  brought  by  Robert  McGuire  against  John  M. 
Lamb.    Judgment  was  i-endered  in  favor  of  plaintiff,  and  defendant  appeals. 
/.  Brumback,  for  appellant.    Huston  d:  Gray,  for  respondent. 

Hays,  C.  J.  This  was  an  action  brought  by  plaintiff  against  defendant 
upon  a  promissory  note  given  by  defendant  to  plaintiff.  The  defendant  did 
not  deny  the  cause  of  action  set  out  in  the  complaint,  but  set  up  three  counter- 
claims. The  plaintiff  demurred  to  each  of  the  counter-claims.  The  demur- 
rer was  sustiiined  as  to  the  fii-st  and  third,  but  overruled  as  to  the  second.  The 
defendant  duly  excepted  to  the  ruling  of  the  court,  and  now  assigns  the  same 
as  errors. 
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The  first  counter-claim  is  as  follows:   "Tliat  from  July  1, 1884,  to  June  15, 

1885.  this  defendant  and  one  H.  E.  Prick ett  were  partners  in  the  practice  of 
law,  doing  business  under  the  firm  name  of  Pricketl  &  Lamb;  that  during 
said  time  said  H.  E.  Prickett  and  this  defendant  were  each  attorneys  and 
counselors  at  law,  practicing  as  such  in  the  various  courts  of  Idaho  territory; 
that  on  the  15th  day  of  June,  1885,  said  H.  E.  Prickett  deceased,  leaving  this 
defendant  the  surviving  partner;  that  between  the  1st  day  of  December,  1884, 
and  the  1st  day  of  June,  1885,  this  defendant,  as  such  partner,  counseled  and 
advised  plaintifif,  at  his  request,  in  and  about  certain  matters  and  difficulties 
between  said  plaintiff  and  one  Nora  (less,  since  become  the  wife  of  plaintiff, 
and  in  attending  in  and  about  the  said  business  of  the  plaintiff;  that  said  serv- 
ices were  reasonably  worth  the  sum  of  two  hundred  dollars,  no  part  of  which 
has  been  paid."  The  statutes  provide  that  a  counter-claim  must  be  one  ex- 
isting in  favor  of  a  defendant,  and  against  a  plaintiff,  between  whom  a  sev- 
eral judgment  might  be  had  in  the  action,  and  arising  out  of  one  of  the  fol- 
lowing causes  of  action:  (1)  A  cause  of  action  arising  out  of  the  transaction 
set  forth  in  the  complaint  as  the  foundation  of  the  plaintiff's  claim,  or  con- 
nected with  the  subject  of  the  action;  (2)  in  an  action  arising  upon  contract, 
any  other  cause  of  action  arising  also  upon  contract,  and  existing  at  the  com- 
mencement of  the  action.  It  seems  to  be  well  settled  that  the  defendant  can- 
not set  up  and  maintain  as  a  valid  counter-claim  a  right  of  action  subsisting 
in  favor  of  another  person.  The  test  is  whether  the  defendant  could  have 
maintained  an  independent  action  upon  the  demand.  If  it  exists  in  favor  of 
defendant  and  a  stranger  to  the  suit,  it  cannot  be  set  np.  Hook  v.  Whitet  36 
Gal.  299;  Weil  v.  Jones,  70  Mo.  560;  7  Wait,  Act.  &  Def.  p.  540,  §  4,  and  cases 
there  cited.  Pomeroy,  in  his  work  on  Remedies  and  Remedial  Riglits,  §  751, 
says:  "Where  a  party  is  sued,  a  demand  in  favor  of  himself  and  a  former 
partner,  not  a  party  to  the  suit,  is  inadmissible  as  a  counter-claim. "  This 
seems  to  be  abundantly  sustained  by  the  authorities.  It  follows,  therefore, 
that  the  demurrer  to  the  first  counter-claim  was  properly  sustained. 

The  third  counter-claim  is  as  follows:  "That  from  the  1st  day  of  June, 
1884,  up  to  the  1st  day  of  July,  1886,  the  plaintiff  and  this  defendant  were 
partners  in  the  manufacture  and  sale  of  lunyber  and  shingles  In  Idaho  terri- 
ritory,  under  the  firm  name  of  Lamb&  McGuire;  that  the  interest  of  plaintiff 
in  said  partnership  was  one-third,  and  the  interest  of  defendant  was  two- 
thirds;  that  the  plaintiff  and  defendant,  as  such  partners,  during  said  time, 
engaged  in  the  business  of  manufacturing  and  of  selling  and  disposing  of  the 
same  in  Idaho  territory;  that  the  books  of  said  partnership  were  kept  by  one 
George  M.  King  and  one  J.  G.  Shainwald;  that  this  defendant  is  informed 
and  believes  that  the  liabilities  and  losses  of  said  partnership  have  been  about 
twenty-five  thousand  dollars,  all  of  which  have  been  paid  by  this  defendant; 
that  this  defendant  is  informed  and  believes  that  there  is  now  due  and  owing 
to  this  defendant  from  said  plaintiff  for  and  on  account  of  said  partnership 
the  sum  of  eight  thousand  three  hundred  and  thirty-three  dollars,  no  part  of 
which  has  been  paid."  Did  the  court  err  in  sustaining  the  demurrer  to  the 
third  counter-claim?  Clearly  not,  for,  from  an  examination  of  the  transcript 
before  us,  we  find  the  action  was  commenced  on  the  7th  day  of  September, 

1886,  and  the  answer  was  sworn  to  on  the  11th  day  of  April,  1887;  and  the 
defendant  nowhere  says  that  he  had  paid  the  liabilities  and  losses  of  the  part- 
ship  before  or  at  the  commencement  of  this  action.  Again,  the  defendant 
says  that  there  is  now  due  and  owing  to  this  defendant  from  said  plaintiff  for 
and  on  account  of  said  partnership  the  sum  of  $8,383,  no  part  of  which  has 
been  paid.  He  does  not  say  or  claim  that  this  demand  existed  at  the  com- 
mencement of  this  action.  Not  having  alleged  this,  the  demurrer  w^as  prop- 
erly sustained.  Rice  v.  O'Connor,  10  Abb.  Pr.  362;  Chambers  v.  Lewis,  11 
Abb.  Pr.  210.  The  third  counter-claim  of  the  answer  may  be  true,  and  yet  the 
defendant  have  no  claim  against  the  plaintiff  at  the  commencement  of  the 
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action,  for  he  says  it  is  now  due.  We  think  he  should  have  stated  that  at 
the  comraencement  of  the  suit  the  claim  was  due,  or  words  to  that  effect. 
We  think  there  is  a  marked  difference  between  the  case  at  bar  and  the  cases 
of  Gage  v.  Angell,  8  How.  Pr.  385,  and  Waddell  v.  Darling,  51 N.  Y.  327,  cited 
and  relied  upon  by  defendant.  In  the  former  case  the  counter-claim  alleges 
the  partnership  had  been  dissolved  prior  to  the  commencement  of  the  action; 
and  on  page  337  of  said  case  the  learned  judge  says:  **Ck)unter-claims,  to  be 
available  as  a  defense  to  an  action,  must  arise  upon  contract,  and  must  exist 
at  the  commencement  of  the  action."  In  Waddell  v.  Darling^  the  defendant 
alleged  the  dissolution  of  the  partnership  at  a  time  that  was  doubtless  before 
the  commencement  of  the  action,  and  also  asked  for  an  accounting,  and  the 
application  of  the  balance  found  due;  while  in  the  case  at  bar  the  dissolution 
of  the  partnership  is  not  alleged,  nor  is  any  accounting  asked  for. 

The  ciise  was  tried  upon  the  issues  formed  by  the  second  counter-claim,  be- 
fore the  court  without  a  jury.  Findings  of  fact  and  conclusions  of  law  filed, 
and  judgment  entered  thereon.  After  entry  of  judgment,  exceptions  were 
taken  thereto,  and  during  the  term  in  which  the  case  was  tried  the  judge  filed 
further  and  amended  findings,  to  which  defendant  excepted.  The  object  of 
an  exception  is  to  call  the  attention  of  the  ju^ge  to  the  particular  point  com- 
plained of,  so  thcit  he  may  have  an  opportunity  to  correct  the  same,  and  thus 
relieve  the  party  objecting  from  the  operations  of  the  supposed  error.  To 
hold  that  the  judge  has  no  power  to  amend  his  findings  after  exceptions  had 
been  taken  thereto  would  be  to  hold  that  the  judge  had  no  power  to  correct 
the  error  complained  of,  and  wotjid  deprive  the  party  complaining  of  the  right 
which  the  exception  was  intended  to  give  him.  Of  the  right  to  amend  find- 
ings before  judgment  ve  have  no  doubt.  Hayes  v.  WetTierbee,  60  Cal.  396, 
and  cases  there  cited;  Hayne,  New  Trials  &  App.  §  347.  That  they  could  not 
do  so  after  an  appeal  from  the  judgment  had  been  taken  we  think  equally 
clear;  but  whether  the  judge  can  amend  or  file  new  findings  after  entry  of 
judgment,  and  before  appeal  is  taken,  is  a  query  which  we  deem  it  unnecessary 
to  discuss  or  decide  at  this  time,  for  we  think  the  findings,  as  entered  before 
judgment,  were  responsive  to  all  the  material  issues  raised  by  the  pleadings, 
and  that  they  were  sufi[]cient  to  suport  the  judgment. 

We  have  carefully  examined  all  the  points  discussed  by  appellant,  and,  find 
ing  no  error,  the  judgment  is  affirmed. 

Buck  and  Broderick,  JJ.,  concurring. 

(20  Nev.  105) 

EosiNA  V.  Tjrow^bridoe.    (Xo.  1.247.) 
{Supreme  Court  of  Nevada.    March  17, 1888.) 

1.  Mikes  and  Mining — Miners'  Liens — ^Pleading. 

In  an  action  to  enforce  a  lien  for  labor  performed  upon  a  mine,  defendant  was  a 
partner  who  held  the  legal  title  in  trust  for  the  benefit  of  the  firm,  and  he  pleaded 
this  fact  in  his  answer,  alleging  knowledge  thereof  by  plaintiff.  Held^  that  such 
portion  of  the  answer  was  properly  stricken  out,  the  other  members  of  the  firm  not 
being  necessary  parties. 

%,  Same— Enforcement  of  Lien— Ownership  of  Mine — Evidbncb. 

In  an  action  against  a  partner  who  held  the  legal  title  to  a  mine  for  the  benefit  of 
the  firm,  to  enforce  a  lien  for  labor  performed  thereon,  plaintiff  was  asked  tf  he  then 
knew  that  the  parties  who  comprised  the  firm  owned  tne  mine.  Held^  that  it  was 
immaterial  what  plaintiff  then  knew  in  regard  to  the  ownership  of  the  mine,  and 
that  ownership  in  the  other  members  of  the  firm  of  an  interest  in  the  mine  did  not 
affect  defendant's  liability. 

S.  Same— Contract  for  Labor— Error  without  Prejudice. 

Plaintiff  worked  on  defendant's  mine  under  a  contractor,  who  by  written  contract 
with  defendant  was  to  pay  employes  a  certain  per  diem.  Plaintiff  had  knowledge 
of  such  contract,  and  worked  thereunder.  Defendant  offered  in  evidence  the  writ- 
ten contract,  which  was  excluded,  but  was  afterwards  permitted  to  give  oral  testi- 
mony as  to  the  amount  the  contractor  was  to  pay.    Plaintiff's  objections  to  the  oral 
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testimonv  were  sustained,  but  it  was  not  stricken  out,  and  the  juiy  found  in  accord- 
ance with  defendant's  testimony.  Held,  that  the  exclusion  of  the  written  contract 
did  not  prejudice  defendant. 

4.  Same— Notice  to  Miners— Liability  of  Owner. 

Oten.  St.  Nev.  §  8816,  provides  that  the  owner  of  lands  seekiilg  to  escape  the  effect 
of  a  lien  for  work  thereon  shall,  after  knowledge  that  the  work  is  being  done,  post  a 
notice  on  the  premises  that  he  wHl  not  be  responsible  for  Uie  same.  JbTeld,  that  per- 
sonal notice,  without  that  required  by  the  statute,  is  of  no  effect. 

i.  Same— Control  of  Mine— Contractor  as  Agent. 

Under  Gen.  St.  Nev.  §  3808,  in  relation  to  liens,  providing  tliat,.for  the  purposes 
of  that  act,  contractors  having  control  of  and  running  a  mining  claim  shall  be  the 
owner's  a?ent,  findings  of  the  jury,  in  an  action  to  enforce  a  lien  for  labor,  (1)  that 
R.  entered  into  a  conti*act  with  T.  &  Co.  to  take  out  ore  from  the  latter's  nunc  upon 
certain  terms,  and  (2)  that,  while  so  engaged,  R.  was  the  agent  of  T.  &  Co.  in  the 
management  of  the  mine,  are  not  inconsistent. 

6.  Same — Judgment — ^Liability  of  Trustee. 

In  an  action  against  a  partner  who  held  the  legal  title  to  a  mine  in  trust  for  the 
benefit  of  the  firm,  to  enforce  a  lien  for  labor  performed  thereon,  where  judgment  la 
rendered  against  him,  only  his  interest  in  the  mine  can  be  sold  to  satisfy  such  lien. 

7.  Same— New  Trial— Modification  of  Findings. 

In  an  action  to  enforce  a  lien  for  labor  performed  on  defendant's  mine,  the  evi- 
dence showed  that  defendant  had  a  contract  with  his  contractor  to  pay  employes  a 
certain  per  diem.  The  court,  «n  motion  for  new  trial,  found  that  a  finding  of  the 
jury  that  plaintiff  was  ignorant  of  such  contract,  and  did  not  work  under  it,  was 
wrong.  JueZd,  that  the  court  either  should  have  given  a  new  trial  for  the  error,  or, 
with  plaintiff's  consent,  rendered  judgment  for  the  amount  shown  to  be  actually 
due. 

8.  Same— Appeal— Grounds  of  Objection  not  Stated. 

In  an  action  to  enforce  a  lien  for  labor  performed  upon  defendant's  mine,  the  state- 
ment on  appeal  contained  the  following :  "  Question.  *  What  was  the  work  reasona- 
bly worth  i '  Obj ected  to  by  defendant  Overruled  and  excepted  to. "  The  statement 
did  not  show  the  grounds  of  objection.  Held.,  that  th6  appellate  court  must  pre- 
sume that  no  grounds  were  stated  for  such  objection,  and  it  cannot  be  reviewed. 

Appeal  from  district  court,  Nye  county;  D.  C.  McKenny,  Presiding  Judge. 
Action  by  Kosina  agiiinst  N.  S.  Trowbridge  to  enforce  a  lien  for  labor  per- 
formed upon  a  mine.    Judgment  for  plaintiff,  and  defendant  appeals. 
David  S.  Truman,  for  appellant.     Curler  <&  Bowler,  for  respondent. 

Leonard,  C.  J .  Action  to  enforce  a  lien  for  labor  performed  by  plaintiff 
upon  the  "Two  G. "  mine  described  in  the  complaint.  Appeal  from  judgment 
and  order  overruling  defendant's  motion  for  a  new  trial.  The  following  facts 
are  undisputed:  When  plaintiff  performed  the  work,  and  up  to  and  including 
the  time  of  trial,  defendant  was  the  owner  of  the  legal  title  to  the  premises  in 
question,  the  same  having  been  conveyed  to  him  by  sheriff's  deed.  Before 
plaintiff  commenced  work,  Henry  Boddick  entered  into  a  contract  with  N.  S. 
Trowbridge  &  Co.,  whereby  the  latter  agi^eed  to  furnish  the  Two  G.  mine  for 
the  use  of  the  former,  who  Undertook  to  extract  ores  upon  certain  agreed 
terms.  Roddick  worked  the  mine  under  tlie  contract.  He  had  charge  of  the 
mine  and  work;  employed  and  discharged  the  men,  including  plaintiff.  De- 
fendant and  the  other  members  of  the  firm  had  knowledge  of  the  contract,  and 
of  the  work  and  improvements  being  done  on  the  mine,  but  no  notice  was 
ever  posted  as  required  by  section  9  of  the  lien  law,  (Gen.  St.  §  3816.)  In  the 
lien  claim  filed,  and  in  the  complaint,  it  was  stated  and  alleged  that  defend- 
ant, N.  S.  Trowbridge,  was  the  owner,  and  tliat  plaintiff  was  eipployed  by 
Boddick  as  the  agt^nf  of  defendant.  In  his  answer  defendant  denied  that  he 
was  owner,  or  that  Roddick  was  his  agent,  or  the  agent  of  N.  S.  Trowbridge 
&  Co.,  or  that  plaintiff  performed  any  work  for  him  or  the  firm,  in  or  upon 
said  mine,  or  that  he  was  employed  by  either:  but  he  admitted  that  Roddick, 
having  charge  and  control  of  the  mine  under  the  agreement,  employed  plain- 
tiff upon  certain  terms  stated,  and  that  plaintiff  performed  the  labor  for  Rod- 
dick. He  alleged  that  jilaintiff  was  employed  by  Roddick  to  work  for  him, 
and  not  for  defendant  or  the  firm,  and  tliat  plaintiff  so  understood  hia  con- 
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tract  of  employment,  and  that  he  performed  his  work  knowing  that  Koddick 
was  not  the  agent  of  defendant  or  of  the  firm.  In  addition  to  the  above,  de- 
fendant alleges,  in  substance,  as  follows:  That,  at  the  times  mentioned  in 
the  complaint,  N.  S.  Trowbridge,  Morton  C.  Fisher,  and  J.  M.  English  were 
partners,  carrying  on  mercantile  business  under  the  firm  name  of  N.  S.  Trow- 
bridge &  Ck). ;  that,  prior  to  the  execution  of  said  contract  between  the  firm 
and  Koddick,  K.  S.  Trowbridge  Sc  Co.  purchased  said  property  at  sheriff's  sale, 
and,  before  plaintiff  had  concluded  his  work,  received  a  d&ed  therefor,  duly 
executed  and  delivered  by  tl)e  sheriff;  that  ever  since  said  time  said  firm  has 
owned,  and  now  owns,  said  property;  that  defendant' now  holds,  and  at  jdl 
times  has  held,  the  title  to  said  property  in  his  name,  in  trust  for  the  firm  of 
'N,  S.  Trowbridge  &  Co.,  and  that  plaintiff  knew  the  same;  that  said  property 
was  purchased  at  sheriff's  sale  with,  and  paid  for  out  of,  the  partnership  funds 
of  N.  S.  Trowbridge  &  Co.,  and  for  partnership  uses  and  purposes.  The  an- 
swer showed  that  at  the  time  the  lien  was  filed  the  partnership  no  longer  ex- 
isted, the  period  during  which  it  was  to  continue  having  passed.  There  is  no 
allegation  or  proof  of  any  partnership  indebtedness. 

1.  On  motion  of  plaintiff  the  court  struck  out  the  portion  of  the  answer  al- 
leging the  partnership,  the  ownership  of  the  mine  by  the  firm,  the  holding  of 
the  title  by  defendant  in  trust  for  the  partnership,  and  theknowledge  thereof  by 
pluintiff,  on  the  ground  that  the  same  constituted  nodefenseto  the  action.  The 
action  is  against  defendant,  one  of  the  alleged  partners,  for  the  purpose  of  enforc- 
ing the  11  en  against  defendant's  interest  in  the  premises  descrik>ed .  True,  a  per- 
sonal judgment  against  defendant,  in  case  of  deficiency,  was  prayed  for  in  the 
complaint,  and  granted  by  thecourt  in  theoriginal  judgment;  but  the  personal 
judgment  is  not  contained  in  the  judgment  as  modified  from  which  the  appeal  is 
taken.  Would  proof  of  the  allegations  struck  out  have  defeated  plaintiff's  ac- 
tion, in  whole  or  part,  or  did  the  expunging  of  those  allegations  deprive  defend- 
ant of  any  material  defense  that  he  was  entitled  to  make  ?  We  shall  not  stop  to 
inquire  whether  defendant,  being  in  the  situation  stated,  is  such  a  representa- 
tive of  tlie  other  persons  named,  his  former  partners,  as  that  a  decree  against 
him,  and  a  sale  thereunder,  would  be  binding  upon  them  as  well  as  himself. 
That  question  is  not  in  the  case.  In  Gtmld  v.  Wise,  18  Nev.  258,  3  Pac.  Rep. 
30,  it  was  decided  that,  under  section  9  of  the  lien  law.  (Gen.  St.  §  3816,)  the 
interests  of  owners  of  reduction  works  may  be  subjected  to  lien  claims  for  labor 
performed  in  running  the  works  for  a  lessee,  if,  knowing  the  labor  is  being 
performed,  the  ow^ners  fail  to  give  the  notice  required  by  the  statute.  It  can- 
not be  doubted  that  according  to  the  doctrines  of  that  decision  the  interests  of 
the  owner  or  owners  of  the  Two  G.  mine  were  chargeable  with  a  lien  for  plain- 
tiff's labor,  for  it  is  not  pretended  that  any  notice  was  posted.  It  is  equally 
clear  that  the  entire  interests  of  the  three  persons  named  were  subject  to  the 
lien.  In  other  words,  it  cannot  be  doubted  that  plaintiff  might  have  subjected 
the  entire  property  to  the  influences  of  his  lien  claim,  if  he  had  stated,  in  his 
chiim  filed,  that  defendant  was  the  owner  of  the  legal  title,  but  that  he  and 
the  two  other  persons  named  were  the  owners  of  the  equitable  title;  and  had 
otherwise  complied  with  the  lien  law,  and  had  brought  his  action  against  the 
three.  But  he  did  not  do  so.  He  stated,"  in  his  lien  claim,  that  defendant 
waa  the  owner,  and  reputed  owner,  and,  in  his  complaint,  that  defendant 
was  the  owner,  and  made  such  alleged  owner  the  only  defendant,  prayinp  for 
judgment  directing  a  sale  of  the  premises  described,  to  the  extent  of  defend- 
ant's rights  therein  at  the  time  the  work  was  commenced,  and  the  lien  filed, 
in  satisfaction  of  his  claim  and  costs.  In  discussing  the  question  before  us 
we  must  consider  it  true  that  the  property  was  held  and  owned  as  stated  in 
the  answer,  and  that  plaintiff  was  cognizant  of  the  fact.  Tlie  record  does  not 
show  that  defendant  asked  the  court  to  make  his  former  partnera  parlies  to 
the  action;  but  he  did  plead  the  facts  stated,  and,  if  from  those  facts  iihey 
were  necessary  parties,  they  ought  to  have  been  'brought  in.  Did  not  plaintiff 
v.l7p.no.8— 48 
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have  the  right  to  bring  his  action  against  defendant  alone,  and  sue  his  intei^ 
est  in  the  property,  if  he  was  content  to  do  so?  It  is  certain  that  his  former 
partners  were  not  necessary  parties  in  order  to  pass  the  legal  title.  In  re 
Smith,  4  Nev.  263;  Kay  v.  WhittaJcer,  44  N.  Y.  572;  Fire  Co.  v.  Lent,  6 
Paige,  637;  Bank  v.  Goldman,  75  N.  Y.  131;  Green  v.  Diax)7i,  9  Wis.  537; 
Pom.  Rem.  &  Rem.  Rights,  §  342.  And  all  the  authorities  hold  that  persons 
not  made  parties  are  not  affected  by  the  judgment.  In  Miller  v.  Faulk,  47 
Mo.  264,  the  court  say:  "*  *  *  But  the  plaintiffs  aver  that  the  legal  title 
to  the  premises  is  in  certain  parties  who  are  not  joined  as  defendant.  The 
title  is  held  in  trust,  as  the  petition  avers,  for  the  use  and  benefit  of  the  'mem- 
bers of  the  Presbyterian  Church  of  Jefferson  City,  Mo.'  What  effect  these 
proceedings  will  have  upon  the  rights  of  members  of  the  clvurch  wlio  are  not 
joined  as  defendants  it  is  not  necessary  to  decide."  And  see  Planing  Mill  v. 
Church,  54  Mo.  521.  In  that  case  the  contractor  and  trustees  of  the  church 
were  made  defendants.  The  latter  were  alleged  to  be  trustees  and  owners  of 
the  church  building  upon  which  plaintiff  claimed  his  lien.  The  trustees  filed 
an  answer  in  which,  after  denying  all  the  material  allegations  in  the  petition, 
they  averred  *as  follows:  "That  they  are  only  trustees  of  the  Presbyterian 
Church,  *  *  *  which  said  church  is  a  corporation,  by  that  name  duly  in- 
corporated under  the  laws  of  this  state;  and  that  as  such  incorporation  it  held 
the  legal  and  equitable  interest  in  the  lot  and  building  described  in  the  peti- 
tion ;  and  that  said  defendants  are  only  the  trustees  of  said  church  and  corpo- 
ration, and  have  no  title  or  interest  in  the  said  premises  as  such  trustees. 
The  defendants  further  aver  that  said  church,  so  incorporated  as  aforesaid, 
has  an  equitable  interest  in  said  lot  and  premises.  *  *  *  and  which  is 
sought  to  be  charged  with  said  lien;  and  that  the  plaintiff  had  knowledge  of 
said  equitable  interest  at  the  date  of  its  alleged  contract  with  said  Faulk,  and 
of  the  filing  of  its  supposed  lien ;  and  that  said  church  and  corporation  is  not 
made  a  party  defendant  to  this  action ;  wherefore  it  is  averred  that  said  church 
or  corporation  cannot  be  matle  liafile  under  a  judgment  obtained  in  this  form; 
and  that  these  are  not  proper  parties  defendants  to  the  record;  and  that  said 
suit  should  be  dismissed;"  etc.  Said  the  court:  "It  is  further  insisted  by  the 
defendants  in  this  case  that  the  evidence  of  the  witnesses  shows  that  the  Pres- 
byterian Church  is  a  corporation,  and  should  have  been  made  a  party  to  the 
suit,  as  it  had  an  equitable  interest  in  the  property  to  be  effected.  *  *  ♦ 
The  defendants  sued  were  the  persons  who  made  the  contract  for  the  building, 
and  who  held  the  legal  estate  in  the  premises  to  be  charged.  They  being 
proper  parties,  if  other  parties  in  interest  were  not  also  made  parties,  that  fact 
would  not  defeat  the  action.  The  only  effect  that  could  r&sult  would  be  that 
the  judgment  in  the  case  might  not,  and  in  some  cases  would  not,  affect  the 
interests  of  those  who  were  not  made  parties. " 

Our  lien  law  makes  no  provision  concerning  parties.  It  only  provides  that 
"said  liens  may  be  enforced  by  an  action  in  any  court  of  competent  jurisdic- 
tion on  setting  out  in  thecomplaint  the  particulars  of  the  demand,  with  a  de- 
scription of  the  premises  to  be  charged  with  the  lien;"  but  the  provisions  of 
the  civil  practice  act  are  applicable  to  actions  of  this  kind,  as  they  are  incases 
for  the  foreclosure  of  mortgages.  A  mechanic's  lien  is  a  charge  on  real  es- 
tate, created  by  law,  in  the  nature  of  a  mortgage,  to  secure  the  payment  of 
money  due  for  work  done  thereon,  or  materials  furnished  therefor.  Otis  v. 
City  of  BosUyn,  12  Cush.  44.  The  foreclosure  of  a  mechanic's  lien  is  subject 
to  the  same  rules  as  foreclosure  of  a  mortgage,  as  respects  parties.  Whitney 
V.  Higgins,  10  Cal.  547.  In  his  work  on  Remedies,  etc.,  Mr.  Pomeroy  says, 
at  section  329:  "In  all  equitable  actions  a  broad  and  most  important  distinc- 
tion must  be  made  between  two  classes  of  parties  defendant,  namely,  (1)  those 
who  are  •  necessary, '  and  (2)  those  who  are  •  proper. '  Necessary  parties,  when 
the  term  is  accurately  used,  are  those  without  whom  no  decree  at  all  can  be 
effectively  made  determining  the  principal  issues  in  the  cause,   Pvoper  parties 
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are  those  without  whom  a  substantial  decree  may  be  made,  but  not  a  decree 
which  shalJ  completely  settle  all  the  questions  which  may  be  involved  in  the 
controversy,  and  conclude  the  rights  of  all  the  persons  who  have  any  interest 
in  the  subject-matter  of  the  litigation.  Confusion  has  frequently  arisen  from 
a  neglect  by  text- writers,  and  even  judges,  to  observe  this  plain  distinction. 
Parties  are  sometimes  spoken  of  as  necessary  when  they  are  merely  proper. 

*  *  *  In  an  action  to  foreclose  a  mortgage,  the  owner  of  the  land  covered 
by  it  is  a  necessary  defendant,  because  without  his  presence  no  decree  can  be 
made  for  the  sale  of  the  land, — ^in  other  words,  no  effective  decree  at  all, — and 
the  suit  would  be  an  empty  show  of  litigation.  The  holders  of  subsequent 
mortgages,  judgments,  and  otlier  liens  upon  the  same  land  are  not  necessary 
parties  in  order  to  the  rendition  of  an  effective  judgment,  because  the  land  can 
be  sold  without  their  presence,  and  without  cutting  off  their  liens.  If,  how- 
ever, the  plaintiff  desires  to  settle  all  the  questions  involved,  in  one  contro- 
versy, and  to  determine  the  rights  of  all  the  persons  who  have  any  interest  in 
the  land,  he  must  bring  in  all  these  holders  of  subsequent  liens,  so  that  a  judg- 
ment may  be  given  which  shall  foreclose  their  rights.  To  accomplish  this  end 
these  persons  must  be  made  defendants,  and  in  that  respect  they  are  necessary 
parties,  that  is,  necessary  in  order  to  attain  the  particular  result  desired.  They 
are  not,  however,  necessary  to  the  decision  of  the  main  issues  involved  in  the 
suit,  and  to  the  granting  of  a  decree.  *  *  *  A  practical  test  will  at  once 
fix  the  class  into  which  any  given  person  interested  in  an  equitable  litigation 
must  fall.  If  the  person  is  a  nesessary  defendant,  a  demurrer  for  defect  of 
necessary  parties  on  account  of  his  non-joinder  will  be  sustained;  and,  con- 
versely, if  the  demurrer  will  be  sustained,  the  person  is  a  necessary  party.  If 
the  given  person  is  merely  a  proper  party,  such  a  demurrer  will  not  be  sus- 
tained on  account  of  his  non-joinder,  although  the  court  may,  undoubtedly,  in 
the  exercise  of  its  discretion,  order  him  to  be  brought  in.*'  In  Re  Smith,  4 
Nev.  258,  it  is  said:  "It  is  not,  we  think,  questioned  but  that  a  title  to  real 
estate  derived  from  a  sale  under  a  decree  of  a  competent  court  having  juris- 
diction over  the  subject-matter  and  the  parties  before  it  is  good,  provided  any 
of  the  parties  before  tbe  cou  rt  when  the  decree  was  made  had  the  title.  *  *  * 
If  the  owner  of  the  legal  title  is  in  court,  we  appreliend  the  title  will  pass  un- 
der a  decree  and  sale,  although  all  the  proper  parties  to  a  suit  in  equity  may  not 
be  in  court."  And  on  rehearing  the  court  said:  "In  our  former  opinion  we 
held,  in  effect,  that  in  the  proceedings  of  Green  v.  dhedic  and  Milne,  he  had 
made  all  the  parties  defendants  whom  it  was  necessai7  to  make  such  in  order 
to  pass  the  legal  title,  but  he  had  not  all  the  proper  parties  before  the  court; 
consequently  the  sale  and  passage  of  the  title  did  not  divest  Gurry's  lien. 

*  *  *  Under  this  rule,  then.  Green  had  a  right  to  foreclose,  making  only 
Chedic  and  Milne  parties.  Under  such  proceedings  he  could  divest  them  of 
their  legal  title,  and  vest  the  same  in  himself,  or  any  other  person  who  might 
purchase  it  at  the  sale  under  the  decree. "  See,  also.  Pom .  Rem.  &  liem .  Eights, 
§  >336;  Douglass  v.  Bishop,  27  Iowa,  216.  There  are  many  cases  wherein  it 
was  held  that  the  cestui  que  trust  should  have  been  made  defendant  in  suits 
for  the  foreclosure  of  mortgages  and  meclmnics*  liens,  and  wherein  the  judg- 
ments were  reversed  because  he  was  not  made  so;  but  in  all  such  we  think  it 
will  appear,  either  that,  in  whole  or  part,  it  was  theobjector  result  of  the  suit, 
or  both,  to  conclude  by  judicial  decree  the  cestui  que  trust,  without  giving 
him  his  day  in  court.  That  is  not  the  case  here,  because,  as  before  stated,  this 
suit  was  brought  for  the  purpose  of  enforcing  the  lien  against  defendant's  in- 
terest only.  The  decree  cannot,  and  will  not  be  allowed  to,  effect  the  rights  of 
his  former  partners,  if  any  they  have.  McDonald  v.  Backus,  45  Cal.  265,  is 
cited  by  counsel  for  defendant  in  support  of  his  claim  of  error  in  this  connec- 
tion. Backers  was  the  person  for  whom  the  house  charged  with  the  lien  was 
built,  and  Froment  &  Co.,  a  partnership  composed  of  Froment,  Veuve,  and 
Swain,  were  the  contractoi-s  who  employed  McDonald,  the  plaintiff,  to  do  the 
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work  for  which  the  lien  was  claimed.  The  contractors  were  personally  liable 
to  McDonald.  The  fifth  subdivision  of  section  10  of  the  lien  law  then  in  force 
(St.  1867-68,  p.  592)  provided  that  "in  all  suits  to  enforce  any  lien  created  by 
this  act,  hU  persons  personally  liable,  and  all  lienholders  whose  claims  liave 
been  filed  for  record  under  the  provisions  of  section  five  of  this  act  *  *  * 
shall  be  made  parties."  Plaintiff  was  employed  by  Swain,  one  of  the  paiU 
ners;  but,  since  his  act  of  employment  of  McDonald  bound  his  copartners  as 
well  as  himself,  the  court  held  that  under  the  statute  there  was  a  non- joinder 
of  necessary  parties  defendant.  That  decision  is  undoubtedly  correct  under 
the  mandatory  statute  referred  to,  but  it  is  not  applicable  to  this  case,  under 
our  statute. 

Our  opinion  is  that  defendant's  former  partners  were  not  necessary  parties 
defendant  in  this  action  to  enforce  plaintiff's  lien  against  defendant's  inter- 
est, and  that  proof  that  other  persons  were  equitable  owners  would  not  have 
defeated  the  action.  Defendant  was  the  "owner*'  of  the  entire  legid  title,  and 
the  "owner,"  in  law  and  equity,  to  the  extent  of  his  interest  in  the  partner- 
ship; and  plaintiff  had  the  right  to  enforce  his  claim  against  such  interest  if 
he  was  satisfied  to  do  so.  Qarrett  v.  Stevenson,  3  Oilman,  280;  Miller  v. 
Faulk,  47  Mo.  264;  Planing  Mill  v.  Church,  54  Mo.  525;  Spare  v.  Waltz, 
15  Phila.  263;  Stnith  v.  Johmon,  2  McArthur,  483;  SilVs  Appeal,  1  Grant, 
Gas.  235;  Anderson  v.  Dillaye,  47  N.  Y.  678;  JoTies  v.  Shawhan,  4  Watts  & 
S.  262;  Chambers  v.  Benoist,  25  Mo.  App.  523;  Phil.  Mech.  Liens,  §  81.  Al- 
though we  think  it  would  have  been  better  practice  to  have  made  the  other 
persons  alleged  to  have  been  partners  parties  defendant,  we  are  unable  to  see 
that  defendant  was  deprived  of  any  material  defense  by  the  action  of  the  court 
in  this  connection,  and  consequently  we  must  hold  that  the  court  did  not  err 
in  striking  out  the  portion  of  the  answer  under  consideration. 

2.  The  statute  provides  that  when  the  notice  designates,  as  the  ground 
upon  which  the  motion  for  a  new  trial  will  be  made,  Insufficiency  of  the  evi- 
dence to  justify  the  verdict  or  other  decision,  the  statement  shall  specify  the 
particulars  in  which  such  evidence  is  alleged  to  be  insufficient,  and  that,  if  no 
such  specification  be  made,  the  statement  shall  be  disregarded.  Givil  Proc. 
Act,  §  197.  The  authorities  are  uniform  to  the  effect  that,  under  this  statute, 
the  statement  must  particularly  specify  the  errors  relied  on,  and  wherein  the 
evidence  is  insufficient,  and  that  only  the  points  so  specified  can  be  considered 
on  appeal.  Outside  of  the  authorities  this  must  be  as  stated,  because  the  stat- 
ute also  provides  that  "the  statement  shall  contain  so  much  of  the  evidence, 
or  reference  thereto,  as  may  be  necessary  to  explain  the  particular  points  thus 
specified,  and  no  more."  This  is  so  even  though  the  statement  contains  all 
the  evidence,  as  in  this  case.  Brumagim  v.  Bradshaw,  39  Gal.  33.  It  is  so, 
too,  where  there  are  no  express  findings,  and  findings  necessary  to  support 
the  judgment  are  to  be  implied.  Hixon  v.  Brodie,  45  Oal.  277;  Mahon  v. 
Turnpike  Road  Co.,  49  Cal.  272.  And  see  More  v.  Lott,  13  Nev.  381.  "It 
must  be  presumed  that  the  verdict  or  decision  is  sustained  by  the  evidence  in 
all  respects,  except  in  those  particulars  in  whieh  the  statement  specifies  the 
evidence  to  be  insufficient.  For  these  reasons  we  can  only  consider  the  par- 
ticulars thus  specified."  Hidden  v.  Jordon,  28  Cal.  313;  Hay ne,  New  Trials 
&  App.  §  151.  The  only  specifications  of  insufficiency  in  this  case  are  as  fol- 
lows: "  The  defendant  *  *  *  specifies  the  folio  wing  particulars  in  which 
the  evidence  is  insufficient  to  support  the  findings  of  the  jury  adopted  by  the 
court,  and  the  findings  and  decisions  of  the  court  made  in  addition  thereto: 
First.  Findings  number  one  (of  the  jury)  and  two  (of  the  court)  are  incon- 
sistent and  contradictory  in  themselves,  and  cannot  be  sustatined  in  this,  to- 
wit:  (1)  They  find  that  H.  Roddick  and  N.  S.  Trowbridge  &  Co.  entered  into 
a  contract,  with  the  terms  thereof  as  testified  to  by  K.  S.  Trowbridge,  and 
contained  in  the  evidence  set  forth  above;  and  they  f  ui-ther  find  (No.  2)  that 
at  the  dates  above  mentioned  one  Henry  Hoddick  was  the  agent  of  thedefend* 
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ant  in  the  management  of  said  mine;  (2)  the  evidence  undisputed  shows  that 
H.  Roddick  performed  all  tlie  work  he  did  in  the  mine,  under  the  contract; 
(3)  the  uncontradicted  evidence  shows  that  H.  Boddick  never  had  any  au- 
thority from  Trowbridge  or  the  firm  to  employ  the  plaintiff  to  work  for  him 
or  them,  or  on  his  or  their  belialf.  Second,  Findings  number  two  and  three 
of  the  jury  are  not  supported  by  the  evidence,  and  are  against  law,  (for  the 
preponderance  of  testimony  shows  that  the  plaintiff  had  knowledge  of  the  con- 
tract between  Roddick  and  Trowbridge  &  Co.,  and  is  bound  by  the  terms 
thereof,)  and  not  within  the  issues  made  by  the  pleadings."  The  only  find- 
ings embodied  in  the  statement  are  the  three  special  findings  of  fact  found  by 
the  jury  and  adopted  by  the  court,  in  substance  as  follows:  "First,  (requested 
by  plaintiff.)  That  defendant  was  indebted  to  plaintiff,  as  a  balance  due  for 
said  work,  two  hundred,  fifty-six,  28-100  dollars.  Second,  (requested  by  de- 
fendant.) That  N.  S.  Trowbridge  &  Co.  made  and  entered  into  a  contract  with 
Roddick,  with  terms  as  testified  by  defendant.  Third,  That  plaintiff  was  not 
informed  of  such  contract,  and  that  he  did  not  work  thereunder  in  the  Two 
G.  mine."  There  are  in  the  transcript  what  purport  to  be  other  findings  and 
conclusions  of  law  by  the  court,  but  they  are  not  embodied  in  the  statement 
on  motion  for  new  trial,  and  cannot,  therefore,  be  considered  on  appeal.  NeS' 
hitt  V.  Chisholm,  16  Nev.  39;  Simpson  v.  Ogg,  18  Kev.  28,  1  Pac.  Rep.  827. 
Nor  does  the  fact  that  they  were  referred  to  and  used  on  the  hearing  of  the 
motion  for  new  trial  change  the  rule.  Boyd  v.  AndersoUf  18  Nev.  348, 4  Pac. 
Rep.  497.  Btit,  in  the  absence  of  express  findings,  we  must  presume  there 
were  such  implied  findings  as  are  necessary  to  support  the  judgment.  More 
V.  Lott,  13  Nev.  380;  Hayne,  New  Trials  &  App.  §  339. 

Referring  now  to  the  first  specilication  of  insufi&ciency  of  evidence,  and  ad- 
mitting, for  the  sake  of  the  argument,  that  in  order  to  sustain  (he  decision 
the  court  must  have  found  as  a  fact  that  "Henry  Roddick  was  the  agent  of 
defendant  in  the  management  of  the  mine,"  still  the  two  findings  are  not 
inconsistent  or  contradictory.  The  facts  stated  in  both  findings  are  (1)  that 
Roddick  and  Trowbridge  &  Co.  entered  into  the  contract  testified  to  by  de- 
fendant, that  is  to  say,  Roddick  agreed,  upon  certain  terms,  to  take  out  ore, 
and  deliver  it  to  Trowbridge  &  Co. ;  and  (2)  that,  while  so  engaged,  he  was 
agent  of  defendant  in  the  management  of  the  Two  G.  mine.  It  is  notdenied 
that  the  first  finding  just  referred  to  is  correct.  It  is  what  defendant  sought 
to  establish.  But  the  claim  is  that  the  second  one  is  not  con-ect,  and  is  in- 
consistent with  the  first.  The  first  is  the  result  of  undisputed  testimony  with- 
out reference  to  the  statute;  and  the  second  results  from  the  fact,  also  undis- 
puted, that  plaintiff  performed  his  labor  at  the  instance,  and  under  the  em- 
ployment, of  Roddick,  who  had  charge  and  control  of  the  mine,  and  whom, 
for  that  reason,  section  1  of  the  statute  made  the  owner's  agent.  Roddick  did 
perform  all  his  work  under  the  contract,  but,  so  far  as  plaintiff  is  concerned 
in  the  matter  of  the  lien,  he  was  the  agent  of  any  and  all  owners  of  the  mine. 
Roddick  did  not  have  authority  to  employ  plaintiff  for  Trowbridge  &  Co.  di- 
rectly; but  he  had  power  to  complete  the  employment  for  himself ,  and  thereby 
bind  the  interest  of  all  owners  and  claimants  if  they  did  not  post  the  notice 
provided  by  section  9  of  the  lien  law. 

Finding  No*  2  of  the  jury  is  supported  by  uncontradicted  evidence.  As  to 
No.  3  there  was  a  conflict.  But  on  the  hearing  of  the  motion  for  a  new  trial 
the  court  was  of  the  opinion  that  that  finding  was  wrong;  that  plaintiff  was 
informed  of  the  contract,  and  that  he  did  perform  his  work  thereunder.  To 
correct  the  result  of  the  error  the  court  proposed  to  grant  a  new  trial,  unless 
plaintiff  consented  to  a  modification  of  the  judgment  so  as  to  allow  him  three 
dollars  a  day,  that  being  the  amount  plaintiff  was  entitled  to  receive  accord- 
ing to  the  court's  construction  of  the  Roddick  contract.  Plaintiff  consented 
to  this  modification  and  to  the  striking  out  of  the  personal  judgment  against 
defendant,  in  case  of  deficiency,  and  thereupon  a  new  trial  was  denied.    It  is 
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claimed  that  the  judgment  as  modified  is  not  correct,  that  plaintiff  was  en- 
titled to  receive  only  $2.79  a  daj.  We  think  this  view  is  correct,  and  will  dis- 
pose of  the  matter  further  on. 

Our  conclusion  is  that  none  of  the  assignments  of  error  on  the  ground  of 
insuUiciency  of  evidence,  etc.,  are  well  taken  except  as  to  No,  3.  and  it  follows 
that  w^e  must  presume  in  all  other  respects  there  was  sufficient  evidence  to 
support  all  findings  that,  under  the  pleadings,  must  be  implied  in  order  to 
support  the  decision. 

3.  It  is  next  urged  that,  for  certain  reasons  given,  the  court  erred  in  per- 
mitting plaintiff  to  testify  as  to  tlje  value  of  his  services.  The  statement  con- 
tains the  following  record :  "  Question.  What  was  the  work  reasonably  worth? 
Objected  to  by  defendant.  Overruled,  ?ind  excepted  to."  The  statement  also 
shows  that  "the  grounds  of  all  the  exceptions  of  the  defendant  taken  upon 
the  trial  are  contained  in  the  assignment  of  errors  herein."  It  is  by  no  means 
certain  that  an  objection  to  this  question  should  have  been  sustained,  even 
though  it  had  been  properly  taken,  {Parker  v.  Mining  Co.,  61  Cal.  348;  Wil- 
kins  V,  Stidger.  22  Cal.  236;  Ahadie  v.  Can-illo,  32  Cal.  175;  Be  la  Querra  v. 
NewhalU  55  Cal.  22;  Sussdojffv.  Schmidt,  55  N.  Y.  324;  Abb.  Tr.  Ev.367;) 
but  this  question  we  do  not  decide.  So  far  as  the  record  shows,  there  was  an 
objection,  (but  no  grounds  of  objection  were  stated,)  and  an  exception  was 
taken  to  the  ruling  admitting  the  evidence.  The  statement  informs  us  of  the 
grounds  of  exception  only.  We  must  presume,  then,  that  no  grounds  of  ob- 
jection were  stated.  That  objections  thus  made  will  not  be  reviewed  on  ap- 
peal has  been  established  by  a  series  of  uniform  adjudications  of  this  and 
other  courts.  The  same  facts  appear  in  relation  to  the  testimony  of  other  wit- 
nesses upon  the  question  of  the  value  of  plaintiff's  services,  and  the  admis- 
sion in  evidence  of  plaintiff's  notice  of  lien,  and  the  same  result  follows. 

4.  The  court  did  not  err  in  striking  out  the  following  question  asked  plain- 
tiff on  cross-examination,  together  with  his  answer  thereto:  "Do  you  not 
know  for  a  fact  that  the  same  parties  who  comprised  the  firm  of  N.  S.  Trow- 
bridge &  Co.,  at  the  time  you  worked,  owned  the  Two  G.  mine?  Yes."  In 
the  first  place  it  was  immaterial  that  plaintiff  then  knew  the  fact  to  be  as 
stated.  That  would  not  have  tended  to  show  that  he  knew  it  when  he  did 
the  work,  or  when  he  filed  his  claim  of  lien,  or  when  he  brought  suit.  But 
if  our  conclusions  are  correct  in  relation  to  the  court's  order  striking  out  a 
portion  of  the  answer,  it  must  follow  that  it  was  not  error  to  strike  out  this 
question  and  answer  also,  or  to  refuse  to  allow  defendant  to  answer  the 
question,  "Who  are  the  owners  of  the  Two  G.  mine?" 

5.  In  view  of  the  order  we  shall  make  touching  the  amount  due  plaintiff, 
and  for  which  he  may  have  a  lien  against  defendant's  interest,  it  is  unneces- 
sary to  consider  the  errors  of  law  specified  in  defendaht's  sixth  assignment. 

6.  Defendant  offered  in  evidence  the  written  contract  between  N.  8.  Trow- 
bridge &  Co.  and  Roddick  referred  to  above,  but  the  court  refused  to  admit 
it.  In  view  of  the  allegations  in  defendant's  amended  answer,  and  of  his 
claim  that  plaintiff's  per  diem  was  to  be  governed  by  that  contract,  we  think 
the  court  erred.  But  the  record  shows  that  subsequently,  without  objection 
at  the  time,  defendant  testified  to  the  terms  of  the  contract, — the  same  as 
those  set  forth  in  the  written  contract;  that  thereupon  plaintiff  objected  to 
this  testimony,  and  the  objection  was  sustained.  But  there  was  no  motion 
made  to  strike  out  the  oral  testimony  of  the  terms  of  the  written  contract, 
nor  was  it  stricken  out.  The  record  also  shows  that  one  of  the  questions 
submitted  to  the  jury  was,  "Did  N.  S.  Trowbridge  &  Co.  make  and  enter 
into  a  contract  with  one  Henry  Roddick  with  the  terms  as  testified  by  the 
defendant,  N.  S.  Trowbridge?  Yes."  Thus  it  is  shown  that  the  oral  testi- 
mony of  defendant  was  considered  by  the  jury,  that  they  found  in  favor  of 
defendant  upon  the  question,  and  that  the  court  adopted  the  finding  of  the 
jury.    The  defendant  could  not  have  been  injured  by  the  rejection  of  the 
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written  contract.    Richardson  v.  ffoole,  13  Nev.  493;  Mining  Co,  v.  Boles, 
24  Cal.  368;  Hayne,  New  Trials  &  App.  §  103. 

7.  The  court  did  not  err  in  refusing  to  petmit  Roddick  and  Brown  to  tes- 
tify to  the  effect  that  they  gave  plaintiff  personal  notice  that  neither  the  de- 
fendant nor  N.  S.  Trowbridge  &  Co.  would  be  responsible  for  any  indebted- 
ness contracted  or  accruing  for  work  done  under  the  Roddick  contract.  It 
is  said  if  such  notice  was  given  it  was  not  necessary  to  post  written  notice 
on  the  mine,  as  required  by  section  9  of  the  lien  law,  and  that,  if  plaintiff 
continued  work  after  receiving  personal  notice,  he  waived  his  lien.  We  do 
not  think  so.  The  statute  declares  that  the  interest  of  every  owner  or  claim- 
ant shall  be  subject  to  any  lien  filed  in  accordance  with  its  provisions,  unless 
such  owuer  or  claimant,  after  obtaining  knowledge,  etc.,  shall,  within  a  cer- 
tain time,  post  a  certain  notice  in  a  place  specified.  The  legislature  has  seen 
fit  to  limit  persons  owning  or  claiming  any  interest  in  property  mentioned 
in  section  9,  to  one  method  of  giving  notice  if  they  wish  to  escape  the  effect 
of  liens.  We  cannot  supply  others.  This  question  has  been  decided  in  many 
cases,  and,  so  far  as  we  know,  against  the  views  of  counsel  for  defendant. 
Gay  V.  Hervey,  41  N.  J.  Law,  48;  Shaw  v.  Tompson,  105  Mass.  850;  Moore 
V.  Jackson,  49  Cal.  109;  Thompson  v.  SJiepard,  85  Ind.  356;  Gould  Y.Wise, 
18  Xev.  253.  3  Pac.  Rep.  30;  Nellis  v.  Belliiiger,  6  Hun,  560. 

8.  Acting  in  accordance  with  the  provisions  of  section  198  of  the  practice 
act,  which  requires  the  court  or  judge  granting  or  refusing  a  new  trial  to 
state,  in  writing,  generally,  the  grounds  upon  which  a  new  trial  is  refused 
or  granted,  the  court  stated  as  follows:  "I  think,  as  matter  of  law  and 
fact,  plaintiff  knew  of  the  contract  between  N".  S.  Trowbridge  &  Co.  and  H. 
Roddick,  and  performed  the  work  herein  under  such  contract,  and  thereby 
became  entitled  to  his  lien  for  such  labor  rendered,  as  was  proven  in  this 
case,  to-wit,  one  hundred  and  thirty-one  and  one-half  days  at  three  dollars 
per  day,  the  same  being  the  amount  that  N.  S.  Trowbridge  &  Co.  were  to  pay 
the  employes  of  H.  Roddick  who  worked  and  performed  labor  in  extracting 
ore  from  the  Two  G.  mine."  This  opinion,  or  these  reasons,  given  by  the 
court,  are  in  no  sense  findings.  The  court  had  no  power  at  that  time  to 
change  its  findings.  But  it  had  the  right,  and  such  was  its  duty,  to  grant  a 
new  trial  for  any  material  error  committed  at  the  trial,  or,  by  plaintiff's 
consent,  to  modify  the  judgment  so  as  to  remove  all  possible  injurious  effects 
of  the  error.  Hawkins  v.  HeicherU  28  Cal.  538;  Dickey  v.  i>a©w,  39  Cal. 
569;  Carpentler  v.  Gardiner,  29  Cal,  164;  Phillpotts  v.  Blasdel,  8  Nev.  76. 

The  court  undertook  to  modify  the  judgment  as  to  the  amount  plaintiff 
was  entitled  to  receive  according  to  the  terms  of  the  Roddick  contract,  but  it 
did  so  in  part  only.  According  to  that,  and  the  uncontradicted -testimony  as 
to  the  amount  and  value  of  the  ore  taken  out  by  Roddick,  plaintiff  was  enti- 
tled to  receive  only  $2.79  a  day.  The  court  reduced  the  judgment  from 
;$256.28  to  $190.88,  when,  from  the  court's  view  of  the  facts,  it  should  have 
been  reduced  to  ;$156.28.- 

9.  It  is  urged  that  the  court,  in  its  decree,  should  have  limited  plaintiff's 
lien  to  defendant's  interest  in  the  property,  and  that  only  such  interest  should 
have  been  ordered  sold  to  satisfy  the  judgment.  It  is  certain  that  plaintiff  is 
not  entitled  to  a  sale  of  anything  beyond  defendant's  interest  in  the  property 
described.  It  does  not  seem  that,  under  the  statute,  (Gen.  St.  §§  3253,  3882,) 
any  interests  other  than  defendant's  can  be  sold,  or  that  the  purchaser  can 
acquire  anything  beyond  the  "right,  title,  interest,  and  claim"  of  the  judg- 
ment debtor,  {McCoimack  v.  Phillips,  34  N.  W.  Rep.  60;)  but  it  is  best  to 
remove  all  doubts  in  the  premises. 

It  is  ordered  that  plaintiff  have  15  days  within  which  to  file,  in  the  court 
below,  consent,  in  writing  to  a  modification  of  the  judgment  appealed  from, 
as  hereinbefore  expressed;  and,  upon  such  consent  being  filed,  the  court  be- 
low is  directed  to  modify  the  judgment  accordingly,  and,  also,  in  the  decree 
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;ind  order  of  sale,  to  limit  the  property  to  be  sold  to  the  right,  title,  interest, 
and  claim  of  defendant,  N.  S.  Trowbridge;  but,  in  default  of  filing  such 
consent,  that  the  judgment  of  the  court  below,  and  the  order  denying  a  new 
trial,  be  reversed,  and  a  new  trial  granted,  defendant  to  recover  his  costs  in 
either  event. 

Hawlet,  J.    I  concur  in  the  judgment. 

Belknap,  J.  I  concur  in  the  opinion,  except  the  portions  relating  to  the 
question  of  sufficiency  of  the  notice  to  remove  the  property  from  the  opera- 
tion of  the  lien  law.  This  question  I  do  not  consider  presented,  and  upon  it 
express  no  opinion. 

(11  Colo.  223) 

Little  PiTTSBUua  CJon.  Min.  Co.  v.  Little  Ciiiet  Con.  Min.  Co. 
iSuprevne  Court  of  CoUn-ado.    April  3, 1888.) 

J.  Trespass— Damages— Trespass  on  Successive  Owners— Burdbk  o»  Proof. 

A  company,  having  trespassed  upon  the  mines  of  another  company  without  the 
lattcr's  knowledge,  cannot  protect  itself  against  a  recovery  on  the  ground  that  the 
ore  was  taken  partly  from  ihe  owner's  grantor  and  partly  from  the  owner,  and  that 
the  owner,  having  failed  to  show  the  exact  amount  of  ore  taken  since  the  transfer, 
cannot  recover ;  but  the  burden  of  proving  what  portion  of  the  ore  was  taken  before 
the  transfer  is  upon  the  trespasser;  and  this,  though  the  ore  was  taken  by  the  su- 
perintendent of  tbu  trespassing  company  witoout  the  latter's  knowledge. 

2.  6ame — Pleading — Issues. 

Appellant,  charged  with  entering  upon  appellee's  mining  i)roperty,  and  convert- 
ing ore,  having  denied  such  entry  and  conversion  in  toto,  failed  upon  the  trial  to 
sustain  this  position,  and  then  attempted  to  show  that  the  entry  was  made  before 
the  appellee  owned  the  mine.  HelcL,  there  being  evidence  to  show  that  the  appel- 
lant had  full  knowledge  of  the  offense  with  which  it  was  charged,  it  cannot  demand 
a  new  trial  on  the  ground  that  there  was  no  issue  formed  by  the  pleading  on  the  fact 
that  the  entry  was  made  before  the  appellee  owned  the  mine. 

8.  Reference  —  Exceptions  to  Report — Disregarding  Referee's  Findings — Pre- 
sumption. 

A  court  of  general  juriBdiotion,  in  passing  upon  the  findings  of  law  and  fact  con- 
tained in  a  referee's  report  in  a  case  of  trespass,  sustained  exceptions  to  several  con- 
clusions of  law  therein  contained,  and  also  sustained  a  motion  to  enter  such  a  judg- 
ment as  the  facts  proven  and  the  law  warrant.  Heldy  that  there  was  nothing  m 
these  facts,  or  the  language  used,  to  show  that  the  court  disregarded  the  findings 
of  fact  by  the  referee,  ana  proceeded  on  its  own  findings,  thereby  exceeding  its  ju- 
risdiction. 

Commissioners'  'decision.    Appeal  from  district  court*  Lake  county. 
Markham,  Patterson  &  Thomas^  for  appellant.     Clinton  Heed  and  Samuel 
P,  Rose,  for  appellee. 

Macon,  C.  The  facta,  as  found  by  the  referee  and  reported  to  the  conrt  in 
this  case,  which  are  material  to  this  opinion,  are  these:  That  the  appellee, 
some  time  during  the  year  1880,  entered  into  and  upon  the  premises  of  appel- 
lant, and  extracted  therefrom,  and  converted  to  appellee's  use,  ore  amounting 
in  value  to  something  over  ^19,000;  and  that  some  time^uring  the  latter  part 
of  1879,  and  the  early  part  of  1880,  appellant  entered  into  and  upoii  the  min- 
ing premises  known  as  the  "I^ittle  Chief  Mining  Claim,"  and  extracted  there- 
from, and  converted  to  its  own  use,  ore  of  the  value  of  over  ^7,000.  The 
referee  also  found  as  a  fact  that  a  portion  of  the  trespass  committed  by  appel- 
lant upon  tlie  premises  aforesaid  was  done  while  the  premises  were  the  prop- 
erty of  appellee's  immediate  grantor,  and  a  part  was  committed  after  the  acqui- 
sition of  title  to  said  premises  by  appellee;  but  how  much  was  taken  from  the 
grantor  of  appellee,  and  how  much  from  the  latter,  was  not  shown.  Upon  this 
state  of  the  case,  the  referee  concluded,  as  matter  of  law,  that  appellee  could 
recover  nothing  for  the  ore  taken  by  appellant  after  the  acquisition  of  title  to 
the  premises  by  the  appellee,  because  of  a  failure  of  proof  as  to  the  exact  ex- 
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tent  of  its  loss.  Upon  the  6Iing  of  the  report,  appellant  moved  for  judgment 
thereon,  and  appellee  tiled  exceptions  as  to  the  whole  report,  and  moved  for 
such  judgment  as  the  facts  and  the  law  of  the  case  warranted.  The  court 
sustained  the  exceptions  to  the  report  as  to  the  first,  fourth,  fifth,  sixth,  and 
eighth  conclusions  of  law,  and  entered  judgment  in  favor  of  appellee  in  the 
sum  of  $23,589.73.  Exceptions  were  then  filed  by  appellant  to  the  finding  of 
the  referee  to  the  effect  that  appellant  had  entered  in  and  upon  the  mining 
premises  known  as  the  "Little  Chief,"  and  extracted  therefrom  ore  to  the 
value  of  $37,125,  which  being  overruled,  appellant  filed  its  motion  for  a  new 
trial,  which  also  being  overruled,  appellant  appealed  to  this  couii. 

One  of  the  assignments  of  «rror  relied  on  by  appellant  is  that  the  court  sus- 
tained the  exceptions  of  appellee  to  the  report  of  the  referee  in  toto,  and  re- 
tried the  case  upon  the  evidence  found  in  the  report;  thus  disregarding  the 
facts  found  by  the  referee,  and  putting  itself  in  the  place  of  the  referee,  usurp- 
ing the  province  of  a  jury.  This  view  is  accepted  by  the  majority  of  my  as- 
sociates^ and  upon  that  ground  they  hold  that  the  judgment  should  be  re- 
versed. In  this  opinion  1  cannot  concur.  The  majority  opinion  rests  upon 
the  construction  of  the  language  of  the  motion  of  appellee  for  judgment,  and 
upon  that  of  the  court  in  the  order  for  judgment.  The  language  of  the  mo- 
tion is  "to  enter  such  judgment  in  the  cause  as  the  facts  proven  and  the  law 
warrant."  The  language  of  the  court  is:  "Xow,  this  day  comes  the  plain- 
tiff herein,  by  Messrs.  Thomas  and  Lyles,  its  attorneys,  and  comes  the  defend- 
ant herein,  by  Clinton  Reed,  Esq.,  its  attorney;  and  the  court,  having  had 
under  advisement  the  exceptidns  of  said  defendant  heretofore  filed  herein  to 
the  report  of  the  referee  in  this  cause,  as  well  as  its  motion  to  vacate  and  set 
the  same  aside,  and  to  hold  the  same  for  naught,  and  to  enter  such  judgment 
in  this  case  as  the  facts  proven  and  the  law  wai'rants,  and  having  duly  con- 
sidered the  same,  and  being  well  advised  in  the  premises,  now  sustains  said 
exceptions  as  to  the  first,  fourth,  fifth,  sixth,  and  eighth  conclusions  of  law  as 
found  by  said  referee,  and  also  sustains  said  motion  to  enter  such  judgment 
in  this  cause  as  the  facts  proven  and  the  law  warrants."  It  is  suppos^  that 
counsel  for  appellee  misunderstood  the  practice  in  cases  referred,  and  called 
upon  the  court  to  exercise  jurisdiction  to  disregard  the  findings  of  fact  by  the 
referee,  and  to  find  such  facts  as  in  its  opinion  the  referee  should  have  found 
upon  the  whole  evidence,  and  thereupon  to  render  such  judgment  as  the  law 
of  such  facts  warranted,  and  that  the  court  fell  into  the  same  error,  and 
usurped  jurisdiction  to  that  extent.  It  may  be  admitted  that  the  language  of 
the  motion  justifies  this  inference  as  to  the  counsel  for  appellee;  but  1  can 
find  no  warrant  for  the  opinion  that  the  court  mistook  the  law,  and  adopted 
the  view  of  the  counsel,  and  thereby  exceeded  its  jurisdiction  in  the  premises. 
In  the  first  place,  it  is  a  familiar  rule  that  courts  of  general  jurisdiction  are 
never  presumed  to  have  transcended  their  juiisdiction,  and  he  who  urges  ex- 
cess in  this  pai-ticular  must  show  it.  If  the  record  plainly  shows  the  fact, 
that  is  the  end  of  the  controversy  as  to  that  question;  but,  if  the  record  entry 
is  capable  of  a  construction  consistent  with  the  presumption  of  jurisdiction, 
that  construction  will  be  adopted.  In  my  opinion,  it  is  impossible  to  find  in 
the  order  any  support  for  the  position  that  the  court  accepted  the  supposed 
erroneous  views  of  counsel  for  appellee,  and  disregarded  the  findings  of  fact 
by  the  referee,  and  proceeded  on  its  own  findings.  The  report  of  the  referee 
is  not  set  aside  und  held  for  naught  as  a  whole;  for  only  the  first,  fourth, 
fifth,  sixth,  and  eighth  conclusions  of  law  are  set  aside  in  terms.  It  seems 
impossible  to  say  that  that  part  of  the  report  not  expressly  set  aside  was  not 
left  untouched  by  the  court.  The  words,  "being  well  advised  in  the  premises, 
now  sustains  said  exceptions  as  to  the  first,  fourth,  fifth,  sixth,  and  eighth 
conclusions  of  law  as  found  by  said  referee,"  in  the  connection  in  which  they 
are  found,  are  to  my  mind  as  conclusive  that  all  of  the  other  exceptions,  both 
as  to  the  law  and  the  facts  reported,  were  left  undisturbed,  as  if  the  words 
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"the  other  exceptions  are  overruled"  had  been  added.  A  judgment  is  the  con- 
elusion  of  law  in  a  particular  case  announced  by  the  court;  and,  while  the 
language  used  by  courts  in  pronouncing  judgments  is  in  many  instances  iden- 
tical, yet  there  is  no  legally  prescribed  verbal  formula  which  must  be  used  for 
that  purpose.  If,  in  the  record  entry  of  what  purports  to  be  the  judgment, 
enough  is  fotind  upon  which  it  can  be  seen  that  the  court  intended  to  render 
judgment,  it  will  not  be  set  aside  because  it  is  not  couched  in  artificial  and 
teclinical  phi-aseology.  But  I  can  find  in  this  entry  of  judgment  no  fault  with 
the  language  used  by  the  court.  The  clause,  "and  also  sustains  said  motion  to 
enter  such  judgment  in  the  cause  as  the  facts  proven  and  the  law  warrants," 
does  not  mean  any  acceptance  of  the  supposed  views  of  counsel  as  to  the  ju- 
risdiction of  the  court  to  find  the  facts,  but  is  simply  used  for  the  purpose  of 
identifying  the  motion  ruled  upon.  It  is  also  supposed  that  the  clause  found 
in  this  entry,  to-wit,  "and  it  appearing  to  the  court  from  the  facts  contained 
in  ttie  referee's  report,  aforesaid,  that  said  defendant  should  have  judgment 
against  said  plaintiff  for  the  sum  of  $23,589.73,  it  is  now  by  the  court  consid- 
ered," etc..  goes  to  show  the  usurpation  of  jurisdiction  by  the  court*  below; 
that,  in  using  the  term  "facts  contained  in  the  referee's  report,"  the  court  in- 
tended such  facts  as,  in  its  opinion,  the  testimony  given  at  the  hearing  before 
the  referee  established,  and  not  such  facts  as  found  by  the  referee.  There  is 
nothing  to  show  that  the  court  did  not  use  this  expression  as  synonymous  with 
the  term  "facts  found,"  but  a  great  deal  to  show  that,  in  the  mind  (»f  the  court, 
the  two  forms  of  expression  were  one  and  the  same  in  meaning;  for  it  is  un- 
deniable that  the  court  accepted  every  finding  of  fact  reported  by  the  referee, 
and  upon  them  founded  its  judgment, — the  fact  that  each  piu-ty  had  mined  in 
the  premises  of  the  other,  and  converted  large  quantities  of  ore  taken  there- 
from, the  value  of  such  ore  so  taken  and  converted,  the  date  of  the  actual  ac- 
quisition of  the  Little  Chief  premises  by  the  appellee,  the  fact  that  a  portion 
of  the  ore  taken  by  appellant  was  taken  before  the  acquisition  of  appellee's 
title  to  the  premises,  and,  in  short,  all  the  facts  on  which  the  referee  rested 
his  conclusions  of  law.  It  certainly  does  not  appear,  in  that  clear  and  une- 
quivocal way  in  which  it  should  to  support  the  view  of  the  majority,  that  the 
court  disregarded  a  single  fact  found  by  the  referee;  and  in  this  state  of  the 
case  the  presumption  that  the  court  did  not  transcend  its  jurisdiction  should 
be  allowed  its  full  force. 

If.  however,  the  court  did  set  aside  some  of  the  facts  found  by  the  referee, 
if  enough  were  left  to  authorize  the  judgment  rendered,  it  should  stand,  un- 
less there  were  error  in  applying  the  law  to  such  facts.  It  cannot  be  denied 
that,  so  far  as  the  facts  found  by  the  referee,  and  unquestionably  accepted 
by  the  court,  go,  they  are  sufficient  to  justify  the  judgment,  unless,  as  already 
said,  the  court  erred  in  the  application  of  the  law  thereto.  It  is  true  that,  in 
the  opinion  by  the  court  stating  the  grounds  of  its  judgment,  some  dissent  was 
expressed  with  the  finding  by  the  referee  as  a  fact  that  the  plaintiflf  Wiia  duly 
incorporated  under  the  laws  of  New  York,  and  by  a  compliance  with  the  law's 
of  Colorado,  authorized  to  do  business  in  this  state;  but  this  dissent  was  rested 
upon  the  ground  of  such  finding,  and  not  upon  the  finding  itself;  for  the  court 
held  the  stipulation  entered  into  between  the  parties  before  the  referee,  and 
reported  by  him,  waived  or  rather  admitted  such  incorporation,  and  made  it 
unnecessary  to  offer  evidence  to  that  point.  But  if  it  were  conceded  that  the 
court  below  did  review  the  entire  case,  and  find  facts  not  found  by  the  ref- 
eree, upon  which,  as  well  as  those  found  by  the  referee,  its  judgment  was 
based,  and  that,  without  such  supplemental  facts  thus  found  by  the  court,  it 
would  have  given  judgment  for  the  appellant,  the  judgment  should  not  then 
be  reversed,  if  it  appears  that  the  facts  reported  by  the  referee  were  sufficient 
to  have  justified  the  judgment.  Such  action  on  the  part  of  the  court  would 
be  error  without  piejudice  only.  It  is  clear  that  there  were  sufficient  facts  re- 
ported by  the  referee,  as  found  by  him,  to  warrant  the  judgment,  without 
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any  additional  facts,  if  the  law  is  as  I  think  it  is.    Then,  did  the  court  err  in 
Applying  the  law  to  the  facts  reported  by  the  referee? 

In  the  examination  of  that  question,  I  shall  express  no  opinion  upon  the 
ruling  of  the  court  below  upon  the  doctrine  of  relation,  and  as  to  the  effect  of 
the  stipulation  of  the  parties  made  before  the  referee;  because,  if  the  court 
erred  in  its  opinion  as  to  these,  and  still  held  correctly  as  to  the  duty  of  ap- 
pellant to  make  out  the  fact  that  a  part  of  the  ore  taken  by  it  from  the  Little 
Chief  premises  did  not  belong  to  appellee,  and  to  show  how  much  belonged  to 
its  grantor,  such  errors  will  not  reverse  the  judgment.  A  correct  conclusion 
is  not  overthrown  because  it  is  rejiched  by  illogical  reasoning,  or  upon  some 
grounds  which  are  false.  The  ruling  of  the  court  on  this  point  is  supported 
by  a  principle  which  has  very  frequently  been  applied  in  adjudged  cases,  and 
after  diligent  search  I  have  been  unable  to  find  one  case  in  which  it  has  not 
been  applied  in  the  same  way  as  in  this,  upon  facts  of  the  same  class  and  nat- 
ure as  those  of  this  case.  In  the  American  note  to  the  leading  case  of  Armory 
V.  Delamirie,  1  Smith,  Lead.  Cas.  pt.  1,  679,  the  doctrine  is  broadly  stated 
thus:  "When  the  nature  of  a  wrongful  act  is  such  that  it  not  only  inflicts  an 
injury,  but  takes  away  the  means  of  proving  the  nature  and  extent  of  the  loss, 
the  law  will  aid  the  remedy  against  the  wrong-doer,  and  supply  the  deficiency  of 
proof  caused  by  his  misconduct,  by  making  every  reasonable  intendment  against 
him,  and  in  favor  of  the  peraon  whom  he  has  injured,  A  man  who  willfully 
places  the  property  of  another  in  a  situation  where  it  cannot  be  recovered,  or 
its  true  amount  or  value  ascertained,  by  mixing  it  with  his  own,  or  in  any 
other  manner,  will  consequently  be  compelled  to  bear  the  inconvenience  of 
the  uncertainty  or  confusion  which  he  has  produced,  even  to  the  extent  of 
surrendering  the  whole  if  his  share  cam  not  be  distinguished,  or  responding  in 
damages  for  the  highest  value  at  which  the  property  in  question  can  reason- 
ably be  estimated;"  citing  Lupton  v.  White,  15  Ves.  432;  Hart  v.  Ten  Eyck, 
2  Johns.  Ch.  62,  108;  Ryder  v.  Hathaway,  21  Pick.  298;  Clark  v.  Miller,  4 
Wend. 628;  Bailey  v.  Shaw,  4  Fost.  (N.  H.)  297;  Preston  v.  Leighton,  6  Md. 
88.  Here  the  appellant  clandestinely  entered  into  the  Little  Chief  mining 
claim,  under  circumstances  and  in  a  way  which  made  it  practically  impossi- 
ble for  the  owner  thereof  to  know  that  fact,  and  removed  therefrom,  and  con- 
verted to  its  own  use,  property  to  the  value  of  $37,125.  It  is  said  that  part 
— a  large  part — of  this  property  was  taken  from  the  grantor  of  the  appellee,  and 
a  part  from  the  appellee,  (which,  upon  the  facts  of  this  case,  must  be  admitted;) 
and  that,  as  appellee  affirms  such  wrongful  taking  of  its  property,  the  burden  of 
proof  of  that  fact  is  on  it  to  show  exactly  how  much  of  the  ore  belonged  to  the 
appellee,  and  that,  in  the  absence  of  such  exact  proof,  the  appellant  is  relieved 
from  all  responsibility.  In  Suydam  v.  Jenkins,  Sedg.  Lead.  Cas.  566,  Duer, 
J.,  speaking  for  the  court,  says :  "  Unless  we  are  greatly  mistaken,  there  are  cer- 
tain indisputable  rules,  or,  more  correctly,  principles  of  natural  justice,  by  the 
application  of  which  the  amount  that  the  injured  party  ought  to  recover  may  in 
all  cases  be  readily  and  certainly,  determined.  Setting  aside  the  exceptional 
cases  in  which  exemplary  damages  may  be  justly  claimed  and  given,  and  confin- 
ing ourselves  to  those  in  which  the  remedy  sought  is  simply  pecuniary,  the  prin- 
ciples which,  as  it  seems  to  us,  are  manifestly  just  and  universal  in  their  ap- 
pliciUion,  are  that  the  owner  to  whom  compensation  is  due  must  be  fully  in- 
demnified, and  that  the  wrong-doer  must  not  be  permitted  to  derive  any  ben- 
efit or  advantage  whatever  from  his  wrongful  act.  *  *  *  An  indemnity 
must  always  be  given  to  the  injured  party;  but  it  is  not  in  all  cases  the  meas- 
ure of  damages  which  the  wrong-doer  ought  to  pay."  If  the  doctrine  an- 
nounced in  the  authorities  above  referred  to  is  law,  then  it  Is  clear  that  this 
position  of  appellant  has  no  foundation  on  which  to  stand.  The  practical  re- 
sult of  the  rule  contended  for  in  this  case  is  that  a  wrong-doer,  by  so  commit- 
ting his  wrongs  upon  property  lield  by  two  or  more  persons  successively  in 
point  of  time  that  no  one  of  such  persons  can  show  with  certainty  what  he 
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has  suffered,  is  to  be  permitted  to  defeat  a  recovery  by  either,  and  to  be  ex- 
empted from  all  responsibility  for  his  wrongs.  Such  a  doctrine  is  equally 
shocking  to  legal  as  to  moral  justice,  and  I  believe  no  case  can  be  found  which 
supports  it. 

The  case  of  Dean  v.  Thwaite,  21  Beav.  621,  is  exactly  in  point,  there  being 
no  fact  in  that  case  upon  which  It  is  possible  to  distinguish  the  principle  to 
be  applied  frpm  this.  There  the  plaintiff  brought  his  suit  for  an  accounting 
against  defendant  in  the  year  1855,  alleging  an  injury  upon  his  colliery  by  the 
defendant,  and  a  continuous  working  therein,  and  the  extraction  of  coal  there- 
from since  1840.  One  defense,  among  others  set  up  in  that  case^  was  that  a 
large  part  of  the  coal  taken  by  the  defendant  was  subject  to  the  bar  of  the 
statute  of  limitations;  and,  though  the  report  of  the  case  does  not  expressly 
show  that  defendant  insisted  that  plaintiff  must  show  with  certainty  how 
much  coal  was  taken  by  defendant  within  the  statute  of  limitations  before  he 
could  recover  for  anything,  it  is  obvious  from  an  examination  of  the  case 
that  such  defense  was  made  and  contested  by  the  plaintiff.  But,  whether  this 
be  true  or  not,  the  rule  adopted  by  the  court  is  so  clear,  and  so  entirely  appli- 
cable to  the  facts  of  this  case,  that  it  may  well  be  inserted  here.  After  the 
first  argument  of  the  case,  the  master  of  rolls  said:  "The  question  of  liability 
with  respect  to  the  working  of  minerals  under  ground,  which  cannot  be  per- 
ceived in  the  same  way  as  operations  upon  the  surface,  stands,  in  my  opinion, 
in  a  very  peculiar  light;  and  it  is  very  important  to  consider  upon  whom  the 
burden  of  proof  lies  in  a  case  of  this  description.  In  my  opinion,  the  burden 
of  proof  lies  upon  the  wrong-doer  to  show  that  the  coal  has  not  been  taken 
from  the  plaintiff's  property  within  the  time  during  which  this  court  would 
make  him  accountable  for  it.  It  was  impossible  for  the  plaintiff  to  ascertain 
that  fact;  it  w^as  solely  within  the  knowledge  of  the  defendants  and  their 
workmen.  I  think  that  the  plaintiff  has  made  out  his  right  for  an  account 
of  the  coal  which  has  been  taken  from  his  ground,  subject  to  the  question  of 
the  statute  of  limitations,  upon  which  1  should  wish  to  hear  a  reply."  It  ap- 
pears that  argument  was  heard  upon  that  question,  and  the  master  of  rolls 
then  used  the  following  language:  "I  will  state  my  opinion  to-morrow.  If 
I  should  be  of  opinion  that  the  account  should  be  limited  to  six  years  before 
the  filing  of  the  bill,  which  is  my  present  impression,  the  course  I  should  prob- 
ably take  is  this;  I  should  direct  some  competent  person  to  ascertain  the 
amount  of  coal  which  has  been  taken  from  the  plaintiff's  land,  and  then  re- 
quire the  defendant  to  show  what  part  has  not  been  taken  within  the  last  six 
years."  On  the  next  day  the  court  delivered  the  final  opinion  thus:  "I  retain 
the  opinion  which  I  expressed  yesterday,  that  an  account  ought  to  be  directed, 
but  that  it  must  be  confined  to  the  coal  gotten  within  six  years  before  the  fil- 
ing of  the  bill.  *  ♦  *  There  are,  besides,  some  indiciitions  on  the  evi- 
dence, which  weigh  with  me  on  this  question,  that  the  plaintiff  was  put  upon 
inquiry,  and  that  various  circumstances  existed  which  might  have  led  him  to 
take  proceedings  at  an  earlier  period  than  he  actually  did,  for  the  purpose  of 
ascertaining  the  state  of  the  works  below  the  surface  of  the  earth,  and  whether 
they  trenched  on  his  property.  I  am  of  opinion,  therefore,  that  in  this  case 
the  account  must  be  confined  to  six  years  before  the  filing  of  the  bill.  The 
way  I  intend  to  deal  with  the  account  is  this:  I  shall  see  if  the  parties  them- 
selves can  agree  as  to  the  amount  and  extent  of  those  workings.  If  they  can- 
not, then  I  shall  probably  appoint,  under  the  powers  intrusted  to  me  by  the 
act  of  parliament,  (which  I  think  extends  to  cases  of  this  description,)  some 
coal  agent  who  is  perfectly  well  acquainted  with  mattei-s  of  this  description, 
to  examine  and  make  a  report  as  to  the  state  of  the  works,  and  as  to  what  coal 
has  been  taken  from  under  certain  plats  of  land  of  the  plaintiff,  which  will  be 
specified,  and  to  take  all  proper  measurements  for  that  purpose.  Suppose  he 
finds  that  a  certain  quantity,  say  1,000  tons,  has  been  taken.  I  shall  then  call  on 
the  defendant  to  show  what  portion  of  that  coal  has  been  taken  prior  to  the  six 
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years.  I  think  the  bnrden  of  proof  ought  to  rest  on  the  defendant,  for  this 
reason:  I  assimilate  this  to  the  case,  which  I  have  frequently  had  occasion 
to  refer  to,  of  the  chimney  sweep  who  found  the  diamond  ring,  (Armory  v. 
Delamirie,)  and  governed  by  the  prmciple,  which  I  have  constantly  acted 
upon»  that  the  case  will  be  taken  most  strongly  against  a  person  who  keeps 
back  and  destroys  evidence.  I  apply  that  principle  to  a  person  whose  duty  it 
was  to  keep  strict  evidence  of  what  workings  there  were  in  other  persons' 
lands,  and  shall  charge  a  person  working  the  coal  mines  on  the  adjoining  land 
with  the  full  amount  raised,  unless  he  can  prove  it  was  not  taken  within  the 
time  during  which  the  court  directs  the  account.  On  taking  that  account,  I 
shall  certainly  not  treat  this  as  a  case  of  fraud,  but  shall  act  on  any  reasonable 
evidence  I  can  get  to  ascertain  at  what  time  the  coal  was  worked.  This  is 
the  view  I  take  with  respect  to  the  mode  of  taking  the  account  of  the  coal 
worked." 

This  case  calls  more  loudly  for  the  application  of  the  doctrine  that  the 
wrong-doer  must  suffer  from  the  confusion  he  has  created,  or  the  want  of  ev- 
idence which  he  has  made  it  impossible  for  his  victim  to  produce,  than  did  the 
case  just  quoted;  because,  in  the  latter  case,  there  were  some  facts  Indicating 
that  plaintiff  had  notice  of  the  trespass  complained  of,  and  might  have  made 
such  examination  as  to  have  discovered  the  extent  of  the  wrong,  and  brought 
his  suit  earlier,  but  here  there  is  no  pretense  even  that  appellee  or  its  grantor 
had  the  remotest  suspicion  of  the  trespass  of  appellant.  The  fallacy  of  the 
opinion  of  the  majority  is  in  confounding  the  distinction  between  the  burden 
of  proof  and  the  weight  of  evidence.  The  former  is  a  rule  of  law;  the  latter 
of  fact.  The  one  belongs  to  the  court;  the  other  to  the  jury.  Whether  the 
burden  of  proof  as  to  a  certain  fact  is  on  the  plaintiff  or  defendant,  the  court 
will  determine  upon  the  settled  rules  of  judicial  evidence,  one  of  which  Is  that 
the  burden  of  maintaining  any  issue  of  fact  rests  upon  him  who  from  the  nat- 
ure and  character  of  the  fact  has  or  might  have  peculiar  information  thereon. 
It  is  thought  that  the  ruling  of  the  court  on  this  point  rested  on  the  fact  that 
appellant  withheld  evidence  it  might  have  produced;  and  that,  as  it  was  not 
shown  by  appellee  that  appellant  had  knowledge  as  to  Uow  much  ore  it  took 
from  the  grantor  of  appellee,  the  ruling  was  erroneous,  and  the  judgment 
ought  not  to  stand.  This  is  a  mistaken  view,  arising  from  a  failure  to  dis- 
criminate between  the  case  where  one  party  actually  has  evidence  he  will  not 
produce,  and  that  where,  from  the  nature  of  the  fact  in  question,  one  party 
might  and  ouglit  tu  know  of  the  circumstances,  and  the  other  cannot  be  sup- 
posed to  have  any  definite  knowledge  thereof.  Here  the  law  presumes  that 
the  appellee  cannot  know  how  much  ore  appellant  had  extracted  from  the 
Little  Chief  mining  premises  before  the  former  acquired  the  title  thereto,  be- 
cause the  trespass  was  committed  under  ground,  in  the  dark,  and  secretly; 
whUe  the  law  does  presume  that  appellant  does  know  that  fact,  because  it 
might  and  it  is  its  duty  to  know  it.  It  is  upon  the  consideration  of  the  rela- 
tive situation  of  the  parties,  disclosed  by  the  character  and  nature  of  the  trans- 
action, that  the  rule  is  adopted;  and  it  is  not  set  aside  because  the  wrong-doer 
in  any  particular  case  may  show  that  he  does  not  in  fact  know  more  of  the 
matter  than  the  sufferer.  The  same  doctrine  was  enforced  in  Mortimer  v. 
Cradock,  12  Law  J.  C.  V  166,  cited  in  1  Add.  Torts,  561,  the  facts  of  which 
were  that  a  diamond  necklace  of  the  value  of  £500  had  been  stolen,  and  a  por- 
tion of  the  stones  were  soon  afterwards  found  in  defendant's  possession.  A 
verdict  against  him  for  the  value  of  the  whole  article  was  sustained.  The 
whole  doctrine  grows  out  of  the  maxim  that  no  man  shall  take  advantage  of 
his  own  wrong,  and  is  administered  in  various  ways.  A  familiar  example  is 
found  in  the  confusion  of  goods;  and  in  cases  of  tort  where  one  tort-feasor  is 
made  to  bear  the  burden  of  the  whole  loss,  though  in  fact  he  may  have  re- 
ceived none  of  the  fruits  of  the  wrong. 

My  associates  seem  also  to  think  tha^  the  fact  that  the  appellant  the  Little 
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Pittsburg  Consolidated  Mining  Company,  as  a  company,  did  not  know  of  or 
sanction  this  wrong  committed  by  its  superintendent,  has  such  force  and 
bearing  in  the  case  as  to  relieve  it  from  the  necessity  imposed  upon  it  by  the 
court.  Such  fact  was  not  found  by  the  referee,  and  does  not  appear  in  the 
record;  but,  if  it  did,  it  would  not  affect  the  question.  A  principal  is  bound 
to  know  what  his  agent  does  in  the  course  of  his  employment,  and  particularly 
so  when  tlie  profits  of  the  conduct  of  such  agent  go  in  the  pockets  of  the  prin- 
cipal. In  Dean  v.  Thwaite,  supra,  the  defendant  denied,  under  oath,  her 
knowledge  tliat  she  was  trespassing  upon  the  property  of  the  plaintilT,  and 
the  court  accepted  her  statement  as  true,  and  said,  "I  shall  certainly  not  treat 
this  as  a  case  of  fraud;"  and  yet  enforced  the  rule  against  the  defendant. 

It  is  thought  that  the  willfulness  of  the  wrong  committed  by  liearce,  ap- 
pellant's superintendent,  and  the  ignorance  of  the  appellant  of  the  fact  until 
after  itsi  consummation,  relieves  it  from  the  rule  of  evidence  insisted  on 
above;  and  the  doctrine  upon  which  this  view  is  based  is  that,  where  the  act 
of  the  agent  is  one  done  by  him  outside  of  the  scope  of  his  employment,  for  his 
own  gratification  or  profit,  the  principal  cannot  be  held  liable  for  the  conse- 
quences of  such  act.  As  a  general  proposition,  this  may  be  conceded.  In 
support  of  this  position,  many  cases  are  cited;  but,  as  I  view  the  law,  they 
are  inapplicable  to  the  question  under  discussion.  They  establish  the  exemp- 
tion of  the  principal  from  all  liability  to  the  injured  party  where  the  agent  is 
found  to  have  acted  outside  of  his  authority,  express  or  implied.  But  here  it 
is  conceded  that  appellant  is  liable  to  appellee  for  so  much  of  the  ore  as  the 
latter  may  be  able  to  show  itself  entitled  to.  The  cases  cited  in  the  majority 
opinion  hold  that  the  principal  is  liable  upon  the  ground  that  the  servant  did 
the  wrong  complained  of  within  the  scope  of  his  employment;  or  that  the 
master  is  not  liable  because  the  servant  acted  beyond  the  scope  of  his  employ- 
ment. All  the  cases  and  text-books  cited  on  this  subject  go  upon  the  ground 
that  the  act  which  is  the  cause  of  action  results  in  no  pecuniary  profit  to  the 
principal;  but  no  case  can  be  found  which  holds  that  where  the  agent,-  upon 
his  own  motion,  illegally  takes  the  property  of  one,  and  gives  it  to  his  prin- 
cipal, the  principal  is  not  liable  for  such  property  or  its  value.  If,  then,  the 
appellant  is  liable  to  appellee  for  the  act  of  its  superintendent  in  the  premises, 
does  the  mere  fact  of  its  receiving  and  converting  the  ore,  or  its  value,  in  ig- 
norance of  the  true  ownership  thereof,  change  the  rule  of  evidence  on  the 
facts  of  this  case?    1  think  not,  for  the  following  reasons: 

First,  The  fact  is  found  by  the  referee  that  appellant  took  and  converted 
this  ore;  and  that  finding  this  court  is  bound  to  accept,  because  appellant  ac- 
cepted such  finding  in  moving  for  judgment  on  the  report,  and  because  the 
evidence  before  the  referee  supports  the  finding. 

/Second.  The  superintendent,  Bearce,  in  mining  and  milling  the  ore,  acted 
for  the  appellant,  and  within  the  scope  of  his  employment.  He  did  not  act 
for  himself,  nor  for  a  stranger,  and  it  is  impossible  that  one  should  act  for  no 
one.  Nor  does  it  appear  that  he  committed  the  wrong  from  any  spirit  of  act- 
ual malice  or  hostility  towards  appellee  or  its  grantor,  but  solely  in  the  inter- 
est of  appellant.  In  all  that  was  done  by  him,  he  used  the  means,  machinery, 
appliances,  and  workmen  of  appellant.  Everything  was  done  in  its  name. 
Ilis  salary,  if  he  was  paid  for  his  services,  was  paid  by  the  appellant,  and  the 
entire  profits  of  his  operations  went  Into  the  coffers  of  his  employer.  The 
scope  of  an  agent's  employment  is  said  in  Kingsley  v.  Fitts,  51  Vt.  416,  "to 
be  determined,  not  alone  from  wliat  the  principal  may  have  told  the  agent  to 
do,  but  from  what  he  knows,  or  in  the  exercise  of  ordinary  care  and  pru- 
dence ought  to  know,  the  agent  is  doing  in  the  transaction." 

Third,  Bearce  was  appellant's  mining  superintendent,  and  was  clothed 
with  the  general  management  and  control  of  its  mining  operations,  with 
power  to  direct  when  and  how  the  workmen  in  the  mine  should  work;  or  he 
was,  in  this  department,  subject  to  the  orders  and  directions  of  appellant. 
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If  he  occupied  the  first  position,  then,  as  to  those  under  his  control  and  as  to 
strangers  he  Avas  the  principal,  and  his  acts  were  its  acts,  and  his  wrongs  its 
wrongs.  He  was  the  representative  of  the  company,  as  much  so  as  would 
have  been  the  president  and  all  the  other  director  of  the  company  had  they 
exercised  the  same  powers  as  the  superintendent.  In  Malone  v.  Hathaway^ 
64  N  y.  5,  in  discussing  the  doctrine  of  responsibility  of  employers,  whether 
corporations  or  natural  persons,  for  the  acts  and  omissions  of  their  superin- 
tendents, Allen,  J.,  says:  "Corporations  necessarily  acting  by  and  through 
agents,  thus  having  the  superintendence  of  various  depai*tments,  with  dele- 
gated authority  to  employ  and  discharge  laborers  and  employes,  provide  ma- 
terials and  machinery  for  the  services  of  the  corporation,  and 'generally  di- 
rect and  control  under  general  powers  and  instructions  from  the* directors, 
may  well  be  regarded  as  the  representatives  of  the  corporation,  charged  with 
the  performance  of  its  duty,  exercising  the  discretion  ordinarily  exercised  by 
principals,  and  within  the  limit  of  the  delegated  authority  of  the  acting  prin- 
cipal. These  acts  are  in  such  cases  the  acts  of  the  corporation;  and  the  cor- 
poration, within  adjudged  cases,  must  respond  as  well  to  the  other  servants 
of  the  company  as  to  strangers.  '  They  are  treated  as  the  general  agents  of  the 
corporation  in  the  several  departments  committed  to  their  care.  A  person 
thus  placed  by  a  corporation  in  such  a  position  and  authority  may  be  fairly 
considered  as  its  representative  pro  ha/n  vice."  In  Corcoran  v.  Holhi'ook,  59 
N.  Y.  517,  the  rule  is  thus  expressed:  "It  is  evident  that  this  general  agent 
was  not  a  mere  fellow -servant  of  the  plaintiff.  He  was  not  a  common  hand 
in  the  mill;  but  that  he  was  charged  with  the  performance  of  the  duties 
which  the  defendants  owed  to  the  hands  employed  in  the  mill.  There  was  no 
other  person  to  discharge  those  duties,  and  defendants  could  not,  by  absent- 
ing themselves  from  the  mill,  and  refraining  from  giving  any  personal  at- 
tention to  its  conduct,  but  committing  the  entire  charge  o'f  it  to  an  agent, 
exonerate  themselves  from  those  duties,  or  from  the  consequences  of  a  failure 
to  perform  them.  *  *  *  As  to  acts  which  a  master  or  principal  is  bound, 
as  such,  to  perform  towards  his  employes,  if  he  delegates  the  performance  of 
them  to  an  agent,  the  agent  occupies  the  place  of  the  master,  and  the  latter  is 
deemed  present  and  liable  for  the  manner  in  which  they  are  performed." 
These  cases  were  brought  by  servants  to  recover  of  their  employers  for  in- 
juries caused  by  the  negligence  of  superintendents;  and  the  question  decided 
was  that  of  the  right  of  such  employes  to  recover  for  the  negligence  of  the 
vice-principal;  but  the  legal  consequences  of  such  authority  in  the  Hgent  are 
as  applicable  to  cases  where  strangers  are  injured  by  such  agent  as  in  those  of 
servants.  The  liability  of  the  principal  arises  out  of  the  representative  char- 
acter of  the  servant,  whose  act  or  omission  has  caused  damage.  Occupying 
such  a  position,  and  vested  with  such  authority,  he  is  bound  to  do  or  prevent 
the  doing  of  all  acts  which  will  protect  in  the  one  case,  or  injure  in  the  other, 
both  the  employes  of  his  principal  and  strangers.  If  he  violates  his  duty  to 
his  principal,  and  is  guiity  of  a  wrong  to  a  stranger,  whereby  the  employer  is 
directly  and  pecuniarily  benefited,  such  wrong  is  in  point  of  law  the  wrong  of 
the  latter,  and  he  stands  in  the  same  legal  situation  as  the  agent  would  occupy 
were  he  sued  for  the  injury.  It  cannot  be  denied  that  it  was  the  duty  of  ap- 
pellant, in  mining  its  own  territory,  to  respect  that  of  its  neighbors,  and  re- 
strain its  workmen  and  servants  from  trespassing  upon  such  neighbors. 
Having  delegated  the  entire  control  of  its  mine  and  miners  to  a  superin- 
tendent, withdrawing  from  all  control  and  supervision  itself,  it  cannot  be 
heard  to  say  that  it  was  not  present  when  the  wrongs  complained  of  were 
committed,  and  knew  not  of  their  commission.  But  if  Bearce  was  not  vested 
with  this  general  authority,  and  was  under  the  control  and  direction  of  appel- 
lant, through  its  board  of  directors  or  other  agent,  then  the  company  is  cer- 
tainly bound  to  know  what  its  servants  were  doing,  and  to  control  them. 
Fourth.  Because  appellant  cannot  be  heard  to  say  it  did  not  know  that  its 
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superintendent  was  trespassing  upon  the  •  premises  of  another.  To  repeat: 
If  Bearce  had  such  authority  in  the  premises  as  to  make  him  appellant's  super- 
intendent, then,  by  the  rule  of  law  which  liolds  him  to  be  the  principal  as  to 
third  persons,  the  question  of  notice  is  excluded  from  the  case;  but  if  he  was 
less  than  a  representative,  and  was  directed  and  controlled  by  his  principal, 
the  latter  is  estopped  to  say  it  did  not  know  that  which  its  agent  knew.  The 
law  is  thoroughly  settled  that,  as  between  the  principal  and  a  stranger,  the 
former  does  know  whatever  his  agent  knows,  learned  while  acting  for  such 
pri  ncipal  i  n  the  particular  transaction.  Many  cases>  among  which  are  Hart  v. 
Bank,  83  Vt.  252;  Dresser  v.  Norwood,  17  G.  B.  (N.  S.)  466,  and  The  Distilled 
Spirits,  11  Wall.  356,  hold  that  notice  possessed  by  an  agent,  even  though  it 
may  have -been  acquired  prior  to  his  agency,  or  in  another  transaction,  which 
he  is  at  liberty  to  communicate  to  his  pilncipal,  will  bind  the  latter.  But 
many  of  the  courts  of  this  country  decline  to  carry  the  doctrine  to  this  extent, 
and  limit  its  application  to  cases  where  the  knowledge  or  notice  possessed  by 
the  agent  was  acquired  during  his  particular  agency,  and  in  the  course  of  the 
same  transaction.  In  Sooy  v.  State,  41  ^.  J.  Law,  400,  the  court,  in  its  dis- 
cussion of  the  doctrine  of  the  cases  just  cited,  says:  ''The  more  just  principle 
would  seem  to  be  one  that  aimed  to  award  to  each  the  benefits  and  burdens 
which  would  have  arisen  if  the  business  had  been  transacted  by  both  in  per- 
son. Such  a  result  would  follow  if  the  rule  to  be  adopted  were  that  whenever 
the  principal,  if  acting  in  the  matter  for  himself,  would  have  received  the  no- 
tice, the  knowledge  of  his  agent  shall  be  chargeable  to  him."  if  we  apply 
this  rule  to  the  facts  of  this  case,  it  is  at  once  manifest  that,  had  the  appellant 
done  its  own  work  in  the  mine,  dispensing  with  agents  and  superintendents, 
it  must  have  known  when  it  crossed  its  boundaiy  line^and  entered  the  Little 
Chief  territory.  Here,  also,  the  knowledge  of  the  superintendent,  with  which 
the  appellant  is  chargeable,  was  obtained  in  and  by  the  very  transaction  con- 
stituting the  cause  of  action. 

Fifth.  Because,  if  the  appellant,  by  its  whole  body  of  directors,  had  worked 
in  its  mine,  and  ignorantly  crossed  into  the  Little  Chief  ground,  and  taken  and 
appropriated  the  proceeds  of  this  ore,  it  would  be  liable  therefor  to  the  owner 
thereof,  and  would  be  bound  to  show  how  much  of  it  did  not  belong  to  ap- 
pellee. The  entry  in  such  case  would  be  wrongful,  though  done  unwittingly; 
and  appellant,  being  a  wrong-doer,  would  be  subject  to  the  rule  cited  above: 
that  what  is  one's  duty  to  know  the  law  holds  him  to  know.  iNTeither  in  legal 
nor  natural  reason  can  there  be  any  difference  between  taking  the  ore  igno-. 
rantly ,  and  taking  the  value  thereof  without  knowledge  of  the  place  from  which 
the  ore  was  taken;  and  if.  in  the  first  instance,  the  burden  of  proof  would  be 
upon  appellant,  it  would  in  the  last.  Over  the  superintendent  of  appellant, 
appellee  had  no  control;  with  him  it  had  no  connection;  between  them  there 
was  no  privity,  and  no  channel  of  communication;  while  he  was  the  mere 
'  creature  of  appellant.  It  was  his  legal  and  moral  duty  to  keep  out  of  the 
premises  of  appellee.  If  he  would  not,  but,  for  the  direct  and  sole  benefit  of 
his  employer,  he  would  take  the  property  of  appellee,  his  duty  to  know  how 
much  he  took  is  undeniable;  and  it  is  but  simple  justice  and  reason  that  his 
employer  should  exact  of  him  the  observance  of  this  duty,  and,  failing  so  to 
do,  be  held  to  the  same  obligation.  Appellant  is  as  much  bound  to  know 
where  the  money  it  received  came  from  as  it  would  have  been  to  know  from 
whose  ground  the  ore  producing  the  money  came  from,  had  it  done  the 
mining.  For  this  position  I  rely  upon  the  case  of  Dean  v.  Thtoaite,  21  Beav. 
supra.  It  is  thought  by  my  associates  that  the  j udgment  of  the  master  of  rolls 
in  that  case  proceeded  on  the  notion  of  withholding  evidence;  but  this  is  clearly 
a  mistaken  view.  There,  the  defendant,  a  woman,  positively  denied  in  her 
answer,  under  oath,  any  knowledge  that  her  workmen  and  agents  had  entered 
the  land  of  the  plaintiff,  and  there  was  no  proof  to  overthrow  this  denial.  Her 
denial  was  accepted  as  true  by  the  court,  and  the  master  of  rolls  said:   **I 
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shall  certainly  not  trea*  this  as  a  case  of  fraud.  Still,  her  morally  honest 
ignorance  of  the  fact  that  her  servants  had  been  taking  the  coal  of  Dean,  for 
her  benefit,  did  not  relieve  her  from  the  duty  of  showing  just  how  much  of 
the  whole  mass  was  taken  during  the  time  covered,  and  excluded  from  the 
account  by  the  statute  of  limitations. "  If  this  ruling  is  good  law,  why  should 
it  not  be  applied  to  this  case?  It  is  true  that  the  master  of  rolls  said  that  he 
assimilated  the  cases  to  that  of  Armory  v.  Delamirie^  which  was  a  case  in 
which  the  defendant  kept  back  evidence;  but  the  analogy  between  the  two 
cases  arose,  not  dut  of  the  fact  that  Mrs.  Thwaite  actually  had,  as  the  jeweler 
had.  the  evidence  which  she  could  produce,  but  had  out  of  the  legal  duty  rest- 
ing upon  her  to  know  the  boundaries  of  her  own  land,  and  to  know  when  she 
crossed  them;  from  which  followed  the  legal  duty,  flowing  from  such  legally 
Imputed  knowledge,  to  keep  "strict  evidence  of  what  workings  there  were  in 
other  persons'  lands."  Certainly,  our  law  requires  every  one  to  know  the 
boundaries  of  his  own  land;  and  in  an  action  quare  clausum  f regit  against 
him  for  passing  his  boundaries,' and  entering  the  land  of  his  neighbor,  he 
could  not  defend  by  showing  his  ignorance  of  such  boundary  lines.  And 
whether  he,  or  his  servant  acting  within  his  employment,  committed  the  tres- 
pass, is  immaterial.  Hence  in  this  case,  Bearce,  being  the  principal,  was 
bound  to  know,  and  in  fact  did  know,  when  he  left  appellant's  premises,  and 
he,  as  much  as  appellant,  was  bound  to  keep  the  evidence  of  his  trespass  for 
the  benefit  of  the  suffering  neighl)or. 

Sixth,  The  burden  of  proof  is  upon  appellant,  upon  the  plain  and  well- 
understood  rules  of  evidence,  outside  of  the  question  of  wrong-doing.  It  is 
said  that  the  burden  of  proof  of  any  fact  is  upon  him  who  affirms  it.  This  is 
true,  in  a  general  sense.  It  was  certainly  incumbent  on  appellee  to  show,  to 
make  good  its  claim  against  appellant,  that  the  latter  had  unlawfully  entered 
upon  its  mining  premises,  and  removed  therefrom  ore.  This  it  did.  It 
showed  that  from  January  2,  1880,  it  had  been  in  possession  of  the  Little 
Chief  mining  claim,  under  claim  of  ownership  in  fee,  and  that  from  January 
10,  1880,  it  had  the  absolute  fee-simple  title  to  the  property;  further,  that  ap- 
pellant had  excavated  in  the  said  claim  a  certain  area,  and  taken  therefrom 
ore  of  the  net  value  of  $37,125,  and  rested.  To  meet  and  avoid  the  force  of 
this  proof,  appellant  did  what  in  pleading  would  be  denominated  "confessing 
and  avoiding;"  that  is,  it  showed  that,  notwithstanding  it  took  all  of  this 
ore,  appellee  was  not  the  owner  of  all  of  it,  but  that  a  "large  part"  was  the 
property  of  appellee's  grantor.  This  was  clearly  an  affirmative  defense,  which 
appellant  was  bound  to  make  good,  by  showing,  not  only  that  some  of  the  ore 
did  not  belong  to  appellee,  but  how  much.  To  illustrate:  Suppose  appel- 
lant, instead  of  denying  in  his  replication  the  taking  of  any  ore  from  appellee, 
had  admitted  it,  setting  up  that  a  large  part  thereof  was  taken  from  the  ap- 
pellee's grantor,  and  that  for  such  part  it  had  procured  from  such  grantor  a 
release  of  damages,  would  appellant  not  have  been  called  on  to  show  accu- 
rately how  much  of  the  ore  this  release  covered?  In  other  words,  would  not 
such  release  have  been  an  affirmative  defense;  and,  if  so,  is  it  any  more  so 
than  the  defense  upon  which  appellant  now  relies? 

The  opinion  that  a  new  trial  should  be  granted,  because  the  amount  of  ore 
taken  from  the  grantor  of  appellee  by  appellant  was  not  made  an  issue  in  the 
case  by  the  pleadings,  it  seems  to  me,  is  quite  novel,  and  inconsistent  with  the 
settled  rules  of  practice.  It  is  said  that  appellant,  by  its  replication,  denied 
the  taking  of  any  ore  from  the  Little  Chief  premises,  and  produced  considera- 
ble evidence  to  sustain  this  denial;  and  that  as  the  fact  that  appellant  had 
mined  in  the  Little  Chief  ground,  and  converted  ore  therefrom,  as  well  as 
that  a  part  of  the  trespass  was  against  appellee's  grantor,  was  developed  by 
the  evidence  before  the  referee,  and  as  neither  party  has  had  an  opportunity  to 
get  evidence  upon  this  fact,  both  should  be  admitted  to  reopen  the  case  so  far 
as  to  produce  what  evidence  they  may  upon  the  point.  I  fail  to  see  what 
v.lTp.no.S— 49 
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^earing  the  character  or  form  of  appellant's  pleading  has  upon  the  question. 
By  appellee's  answer  appellant  was  charged  with  entering  upon,  and  remov- 
ing from  the  Little  Chief  mining  claim  a  large  quantity  of  valuable  ore.  In- 
stead of  confessing  such  trespass  In  part,  and  avoiding  it  so  far  as  the  ore  be- 
longing, at  the  time  of  its  commission,  to  appellee's  grantor  went,  appellant 
saw  fit  to  deny  in  toto  such  entry  and  conversion,  and  sought  to  make  this 
denial  good,  first,  by  showing  it  had  not  entered  the  Little  Chief  prem- 
ises at  all,  and  then,  when  that  position  became  untenable,  by  showing  that 
such  entry  was  made  before  appellee  owned  the  mine.  vThe  form  of  the 
pleading  adopted  by  appellant  certainly  did  not  in  the  least  affect  or  limit  it 
in  maJjing  its  defense  before  the  referee;  for  it  made  by  its  evidence  the  very 
same  case  it  would  have  made,  had  it  pleaded  in  confession  and  avoidance,  as 
above  suggested.  Upon  the  form  of  the  issue  as  to  this  fact,  chosen  by  ap- 
pellant, there  can  be  no  right  to  a  new  trial  of  that  fact.  If,  however,  it  is 
supposed  that  the  pleading  shows  that  appellant  had  no  notice  of  the  wrongs 
charged  in  and  by  the  answer  in  the  case  until  the  trial,  when  it  was  testi- 
fied to  by  witnesses,  and  that  it  was  taken  by  surprise,  it  is  answered  that 
such  assumption  has  no  basis  in  the  theory  of  pleading,  nor  in  the  experience 
of  practice.  It  is  good  pleading  to  deny  wholly  the  wrong  with  which  one  is 
charged,  putting  the  party  alleging  it  to  the  proof,  relying  upon  his  inability 
to  make  any  proof,  or  proof  of  the  whole  wrong;  and  it  is  the  almost  inva- 
riable practice  to  do  so.  But  the  fact  that  the  complaining  party  does  suc- 
ceed in  proving  a  part  or  ail  the  wrongs  alleged,  is  no  evidence  that  the  defend- 
ant is  surprised  in  either  fact  or  law.  The  answer  in  this  case  was  suffi- 
ciently distinct  as  to  dates  and  amounts,  and  in  every  other  particular,  to 
fully  apprise  appellant  of  the  charge  against  it,  and  to  enable  it  to  prepare  its 
defense.  Nor,  if  we  look  away  from  the  pleadings  to  the  course  of  the  trial 
.  before  the  referee,  do  we  find  any  support  for  the  notion  that  appellant  was 
surprised,  or  was  in  any  way  unprepared  to  meet  the  trespass  charged  against 
it.  The  case  was  commenced  in  September,  1880,  the  answer  was  filed  on  the 
1st  day  of  March,  1881,  and  the  report  of  the  referee  tiled  in  July,  1883.  Thus 
more  than  two  years  passed  after  appellant  was,  by  the  answer,  plainly  noti- 
fied that  it  was  charged  with  this  wrong,  before  the  report  was  filed.  All  of 
this  time,  appellant  had  to  inquire  whether  its  agents  or  workmen  had  passed 
the  boundaries  of  its  premises,  and  entered  those  of  appellee,  or  its  grantor; 
and  from  the  array  of  witnesses  it  marshaled  at  the  trial,  and  examined  on 
this  fact,  it  is  evident  that  it  was  diligent.  To  say  it  could  not  discover  at 
once,  by  a  mere  inspection  of  its  mine  on  the  side  adjoining  the  Little  Chief 
claim,  the  fact  that  it  had  entered  and  mined  in  the  latter  premises,  is  to  ig- 
nore the  evidence  of  the  witnesses  before  the  referee;  and  to  assume  it  did 
not  at  once  institute  such  inquiry,  is  to  charge  it  with  a  degree  of  negligence 
that  would  deprive  it  of  any  right  to  a  new  trial.  Besides,  the  witnesses  ex- 
amined by  appellant  upon  this  branch  of  the  case  were  the  men  who  did  the 
very  work  of  which  appellee  complains,  or,  at  least,  many  of  them  were;  and 
why  it  should  be  supposed  that  others  can  be  found  who  will  speak  more  def- 
initely on  this  point  it  is  difficult  to  understand.  Further,  the  appellant 
never  asked,  during  the  progress  of  the  examination  before  the  referee,  for  a 
continuance  on  account  of  absent  witnesses,  nor  for  anew  trial  on  the  ground 
of  surprise  or  newly-discovered  evidence.  In  the  elaborate  argument  of  ap- 
pellant's counsel,  there  is  no  hint  or  suggestion  that  a  new  trial  for  the  pur- 
pose of  making  a  better  showing  as  to  the  ore  taken  from  appellee^s  grantor 
was  desired,  or  would  be  of  any  benefit  to  either  party.  But  appellant  is 
content  to  leave  the  fact  in  its  present  state  of  uncertainty,  if  this  court  will 
hold  the  law  to  be  that  appellee  must  show  definitely  how  much  of  this  wrong 
was  perpetrated  upon  it,  in  order  to  a  recovery  of  anything.  Now  that  ap- 
pellee's principal  witness  is  dead,  it  would  be  unjust  to  send  this  case  back 
for  a  retrial;  because,  though  his  testimony  may  be  used  in  such  trial,  it  will 
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not  have  the  same  effect  as  his  oral  testimony  would  have.    In  mj  opinion, 
the  judgment  in  this  case  should  be  affirmed. 

Per  Curiam.  The  referee's  report  was  divided  into  separate  findings  of 
fact  and  of  law.  The  findings  of  fact  were  numbered  from  1  to  6,  inclusive. 
By  reference  to  the  original  transcript,  we  discover  that,  immediately  follow- 
ing these  findings,  the  referee  uses  this  language:  "As  conclusions  of  law  I 
find. "  Then  he  adds  eight  or  ten  distinct  conclusions  of  law,  but  leaves  them 
unnumbered.  In  view  of  these  circumstances,  we  agree  with  Commissioner 
Macon  that  the  court  intended  to  set  aside  the  conclusions  of  law  only,  leaving 
undisturbed  the  referee's  findings  of  fact.  The  action  of  thedistrict  court  in 
designating  the  legal  conclusions  of  the  referee  by  number  does  not  avoid  this 
inference.  The  language  used  in  the  judgment,  as  well  as  the  circumstance 
that  tliere  is  no  eighth  finding  of  fact,  satisfies  us  that  the  learned  commission- 
er's view  is  correct.  We  may  admit  that  one  or  more  of  the  conclusions  of 
lajv  set  aside  by  the  court  were  technically  right.  Yet,  if  they  were  not  essen- 
tial to  the  judgment,  and  if  the  judgment  is  fairly  supported  by  the  facts 
found,  under  established  legal  principles,  no  reversible  error  was  committed. 
With  this  explanation,  we  adopt  the  conclusion  reached  by  Commissioner  Ma- 
con in  the  foregoing  opinion;  and  the  judgment  of  the  district  court  is  ac- 
cordingly affirmed. 

(ii  Colo,  ao) 

Cross  et  al.  v.  Moffat, 

(Supreme  Court  of  Colorado.    April  8, 1888.) 

1.  Judgment— By  Confession  under  Power— Setting  Aside. 

A  judgment  against  the  maker  of  a  note,  by  confession  under  a  warrant  of  at- 
torney in  the  note,  expressly  waiving  errors  in  procedure,  will  not  be  set  aside  be- 
cause such  judgment  was  obtained  more  than  six  years  after  the  date  of  the  power 
or  maturity  of  the  note;  there  being  no  presumption  that  the  power  has  been  re- 
voked. 

2.  Error,  Whit  of— When  Lies— Proceedings  ha.d  after  Final  judgment. 

Error  predicated  on  a  refusal  to  vacate  a  judgment,  being  a  proceeding  subse- 
quent to  final  judgment,  cannot  be  reviewed  on  a  writ  of  error,  under  the  Colorado 
practice. 

Error  to  superior  court  of  Denver. 

David  H.  Moffat  recovered  judgment  on  a  note  against  Lewis  Gross  and 
Jobn  M.  Gross,  by  confession  under  a  warrant  of  attorney  in  the  note.  Sub- 
sequently the  makers'  motion  to  aet  aside  the  judgment  wa«  overruled,  and 
defendants  bring  error. 

Til/ord,  Gilmore  <&  Rhodes,  for  plaintiffs  in  error.  L.  B,  France,  for  de- 
fendant in  error. 

Feb  Curiam.  Under  the  present  practice,  we  cannot  review,  by  writ  of 
error,  proceedings  that  have  taken  place  subsequent  to  final  judgment.  Polk 
V.  Butterfleld,  9  Colo.  325,  12  Pac.  Rep.  216.  This  disposes  of  the  alleged 
errors  predicated  upon  the  court's  action  in  refusing  to  vacate  the  judgment. 

The  fact  that  no  summons  was  issued  is  unimportant.  If  Glise  acted 
within  the  authority  conferred  by  the  warrant  of  attorney,  and  if  the  judg- 
ment can  be  sustained  in  other  respects,  his  appearance  for  plaintiffs  in  error 
constituted  a  waiver  of  the  issuance  and  service  of  process.  This  suggestion 
answers  the  argument  relating  to  jurisdiotion  over  the  persons  of  plaintiffs  in 
error.  In  our  judgment,  the  challenge  of  the  court's  jurisdiction  over  the 
subject-matter  rests  upon  no  better  ground. 

But  one  question  is  presented  requiring  extended  consideration.  It  is 
claimed  that  the  final  judgment  rendered  should  be  set  aside,  because  the  in- 
strument did  not  authorize  the  confession  as  made  in  Glise's  cognovit  at  the 
time  the  proceeding  took  place.     There  is  nothing  in  our  statutes  that  pro- 
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hi  bits  the  procedure  adopted  in  this  case.  It  is  fully  recognized  and  generally 
pursued  at  common  law-,  and  the  sections  of  the  Code  providing  a  mode  for 
obtaining  judgments  without  action  do  not  Inhibit  pursuing  this  common-law 
method  when  authorized  by  contract  of  the  parties  themselves.  There  is,  in 
fact,  an  action  pending,  and  the  cognooit  may  appropriately  be  regarded  as  an 
answer  to  the  complaint,  the  filing  of  which  constitutes  a  waiver  of  the  issue 
and  service  of  process.  But  it  is  insisted  that,  after  the  lapse  of  so  long  a 
period  from  the  date  of  the  instrument  as  here  appears,  a  legal  presumption 
should  be  indulged  against  the  authority  of  one  presuming  to  act  under  the 
warrant  as  attorney  for  an  absent  defendant,  A  certain  rule  in  England, 
adopted  by  the  courts  of  king's  bench  and  common  pleas,  is  confidently  relied 
upon  by  plaintiffs  in  error  to  support  their  position  in  the  foregoing  regard. 
This  rule  prohibits  judgment  by  confession  on  a  warrant  of  attorney  where 
more  than  a  year  and  a  day  had  expired  from  the  date  of  such  warrant,  except 
upon  affidavit  stating  that  the  instrument  is  genuine,  that  the  whole  or  some 
portion  of  the  debt  is  yet  due,  and  that  the  debtor  is  still  alive.  The  warrant  of 
attorney  in  the  case  at  bar  was  over  six  years  old  when  judgment  was  entered, 
and  the  affidavit  filed  does  not  state  that  the  parties  were  alive,  or  that  the  debt 
remained  unpaid.  We  shall  decline  to  be  governed  by  the  English  practice 
mentioned.  It  rests  upon  a  special  rule,  originating  in  the  court  of  king's 
bench,  and  not  recognized  by  statute.  Some  of  the  controlling  reasons  lead- 
ing to  the  adoption  of  this  rule  in  England  can  hardly  be  considered  applicable 
to  this  state  at  the  present  time.  Why  should  we  select  the  arbitrary  period 
of  a  year  and  a  day,  and  say  that  after  that  time  the  instrument  shall  not  have 
the  same  force  and  effect  as  before?  There  is  nothing  in  the  arrangement  of 
our  terms  of  court  calling  for  such  a  rule;  we  have  no  statute  of  limitations 
fixing  this  period  in  connection  with  actions  or  recoveries;  and  there  is  no 
legal  presumption  that,  after  a  year  and  a  day,  the  debtor  is  dead,  or  the  obli- 
gation discharged.  It  will  be  observed  that  the  time  begins  to  run  under  the 
rule  from  the  date  of  the  warrant  of  attorney,  not  from  the  maturity  of  the 
debt.  Yet  with  us  such  warrants  of  attorney  are  frequently  given  in  connec- 
tion with  promissory  notes  to  run  for  two  or  three  or  even  a  greater  number 
of  years.  It  is  exceedingly  doubtful  if  instruments  such  as  the  one  before  us 
were  in  contemplation  when  the  English  rule  was  adopted. 

But  it  is  asserted  that  our  six-year  statute  of  limitations  had  run  against 
the  note  here  sued  on,  and  therefore  the  judgment  by  confession  should  be  set 
aside,  so  that  plaintiffs  in  error  may  plead  this  defense.  In  the  first  place, 
the  complaint  af  ers,  and  a  copy  of  the  note  set  out  therein  shows,  that  pay- 
ments were  made  within  the  time  mentioned.  Hence  it  appears  by  the  plead- 
ings that  the  bar  of  the  statute  did  not  apply.  Secondly,  this  statute  is  a 
personal  privilege,  to  be  relied  upon  or  not  as  the  debtor  may  choose.  There 
is  no  legal  presumption  that  he  will  elect  to  pleiid  it.  And,  thirdly^  for 
this  court  to  hold  that  after  six  years  a  warrant  of  attorney,  emboilied  in 
the  solemn  contract  of  the  parties,  shall  be  void,  would,  to  say  the  least, 
savor  strongly  of  judicial  legislation.  The  part  payment  upon  the  note 
operated  as  a  redelivery  thereof.  Buckingham  v.  Orr,  6  Colo.  587.  The  war- 
rant of  attorney  was  security;  and,  like  any  other  security,  remained  valid. 
When  the  note  was  negotiated  to  defendant  in  error,  the  transfer  carried 
with  it  this  security,  just  as  much  as  it  would  have  done  had  there  been  a 
valid  mortgage  or  deed  of  trust. 

In  response  to  the  suggestion  that  it  is  dangerous  to  permit  the  entry  of 
judgment,  after  the  lapse  of  a  considerable  period,  upon  warrants  of  attorney 
like  the  one  before  us,  we  have  this  to  say:  The  contract  itself  expressly 
waives  all  of  the  ordinary  errors  in  procedure;  and  if  the  debt  has  been  paid, 
if  the  statute  of  limitation  has  run,  and  defendant  could  be  permitted  to 
rely  upon  it,  if  the  instrument  is  void  because  procured  by  fraud,  or  if  any 
other  available  defense  exists,  the  debtor  may  have  relief  through  a  suit  in 
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equity.  Lake  v.  Cook,  15  111.  354.  There  is,  therefore,  a  remedy  by  which 
the  hardships  not  contemplated  by  the  contract,  that  might  otherwise  some- 
times result,  may  be  avoided. 

There  seems  to  have  been  a  mistake  in  the  computation  of  interest.  The 
judgment  is  too  large  by  $128.65.  It  will  therefore  be  reversed,  and  the  cause 
remanded,  with  direction  that  the  court  l)elow,  if  plaintiff  elect  to  remit  the 
amount  named,  enter  judgment  for  the  sum  remaining  due. 


(U  Colo.  1^8) 

Conner  t?.  Root,  (0*Donnbll,  Intervenor.) 
{Supreme  Court  of  Colorado.    March  16, 1888.) 

L  Gift— Donatio  Mortis  Causa— Certificate  of  Deposit. 

A  certificate  of  deposit  may  be  the  subject  of  gift  causa  mortis,  and  if  delivered 
by  the  donor  daring  her  last  illness,  in  anticipation  of  death,  to  a  third  person  for 
the  use  of  the  donee,  the  title  passes  upon  her  death,  though  the  certificate  is  pay- 
able to  the  donor's  order,  and  has  not  been  indorsed  by  her.^ 

9.  Same— Donatio  Mortis  Causa— Evidence. 

Where  there  is  evidence  that  a  married  woman  made  a  gift  causa  mortis  to  a 
person  other  than  her  husband,  evidence  that  her  illness  was  caused  by  her  hus^ 
band^s  ill  treatment  of  her  is  admissible  as  tending  to  show  a  motive  and  a  reason 
for  making  the  gift,  and  so  preventing  the  property  from  descending  to  her  hus- 
band. 

8.  Same — Donatio  Mortis  Causa— Bt  Married  Woman. 

Under  the  Colorado  statutes  a  married  woman  is  under  no  disability  as  to  mak- 
ins:  a  (aft  causa  mortis  bv  reason  of  coverture. 

i.  Executors  and  Administrators— Action  bt  — Competency  of  Decedent's  Hus- 
band TO  Testify. 

In  an  action  between  the  administrator  of  a  deceased  woman  and  one  claiming 
certain  property  as  a  gift  causa  mortis  from  her,  the  subject  of  the  litigation  be- 
in^  the  validity  of  the  gift,  the  husband  and  heir  of  deceased  is  not  a  competent 
witness  on  behalf  of  the  administrator  as  to  matters  occurring  before  his  wife's 
death,  under  Gen.  St.  Colo.  1883,  c.  116.  §  1,  which  provides  that  no  party  to  an  ac- 
tion, or  person  directly  interested  in  the  event  thereof,  shall  testify  therein  of  his 
own  motion  when  any  adverse  party  sues  or  defends  as  the  executor  or  adminis- 
trator of  any  -     -eased  person. 

Conimissionera'  decision.    Error  to  superior  court  of  Denver. 

This  was  an  action  commenced  by  Charles  Conner  October  5,  1883,  against 
Amos  H.  Koot,  upon  an  agreement  in  writing,  as  follows:  *' Denver,  Coii- 
ORADO,  May  11,  1882.  Whereas,  Charles  Conner  did,  on  the  18th  day  of 
January,  1882,  deliver  and  indorse  over  to  me  one  certain  certificate  of  do- 
posit  issued  by  the  Colorado  National  Bank  of  Denver  to  one  Annie  Beardon, 
for  the  sum  of  8948.40,  and  dated  December  23,  1881;  and  whereas,  said  cer- 
tificate of  deposit  showed  on  tiie  back  of  the  same  an  indorsement,  appearing 
to  be  the  indorsement  of  the  said  Annie  Beardon;  and  whereas,  I  did  write 
my  name  on  the  back  of  said  certificate  of  deposit  under  a  written  guaranty 
of  the  genuineness  of  the  signature  of  indorsement  thereon,  and  did  on  said 
guaranty  receive  the  said  money  from  the  said  bank ;  and,  whereas,  the  said 
Charles  Conner  claims  that  the  said  money  rightfully  and  legally  belongs  to 

^To  constitute  a  valid  gift  cau^sa  mortis,  it  must  be  made  during  some  illness  or  peril 
of  the  donor,  and  in  contomplation  or  expectation  of  death  from  that  illness,  or  peril, 
and  death  must  also  ensue  therefrom.  Parcher  v.  Bank.  (Me.)  7  AU.  JElep.  266.  Actual 
delivery  by  the  donor  in  his  life-time  is  necessary,  or,  if  the  nature  of  the  property  is 
such  that  It  is  not  susceptible  of  corporeal  deliveiy.  the  means  of  obtaining  possession 
of  it  must  be  delivered.  Emery  v.  Clough,  (N.  H.)  4  Atl.  Rep.  796,  and  note.  There 
must  be  as  complete  a  delivery  as  the  nature  of  the  property  will  admit  of.  Oano  v. 
Fisk,  (Ohio,)  8  N.  £.  Rep.  532,  and  note.  Bee  Vandor  v.  Roach,  (CaX.)  15  Pac.  Rep.  854; 
Henschel  v.  Maurer,  (Wis.)  84  N.  W.  Rep.  926;  Woodbum  v.  Woodbum,  (111.)  14  N. 
E.  Rep.  58.  To  sustain  a  gift,  the  intention  of  the  donor  must  be  established  by  clear 
and  precise  evidence.  Appeal  of  Maderia,  (Pa.)  4  Atl.  Rep.  908.  And  a  gift  causa 
mortis  must  be  completely  executed,  precisely  as  required  in  the  case  of  gifts  inter 
vivoSy  subject  to  be  divested  by  the  happening  of  any  of  the  conditions  subsequent. 
Basket  v.  liassell,  2  Sup.  Ct.  Rep.  415;  Sbackleford  v.  Brown,  (Mo.)  1  S.  W.  Rep.  890. 
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him,  and  deaires  me  to  pay  the  same  over  to  him;  therefore,  I  agree  that  when- 
ever the  said  Charles  Conner  shall  show  that  he  is  legally  and  justly  entitled 
to  the  said  money,  and  does  legally  and  fully  secure  me  from  all  liability  of 
loss  or  legal  complication  by  reason  of  paying  the  said  money  over  to  him,  I 
will  then  pay  to  him  the  said  money,  with  interest  thereon  at  the  rate  of  ten 
per  cent,  per  annum,  reckoned  from  the  said  date  of  his  delivery  to  me  of  the 
said  certificate  of  deposit.  [Signed]  A.  H.  Root."  The  Annie  Beardon 
named  in  the  certificate  referred  to  was  married  to  one  Hennessey,  January 
1,  1882,  and  died  early  in  the  morning  of  the  18th  day  of  the  same  month. 
Thomas  J.  O'Donnell  was  administrator  de  bonis  iianot  her  estate,  and  as  in- 
ter venor  in  this  action  recovered  judgment  for  the  amount  named  in  said  cer- 
tificate. Conner,  the  plaintiff,  moved  for  a  new  trial,  for  reasons  among  which 
were  the  following:  "The  court  erred  in  allowing  Hennessey,  the  husband 
and  heir  at  law  of  Johanna  Hennessey,  deceased,  to  testify  as  a  witness." 
"The  court  erred  in  rejecting  evidence  as  to  the  motives  which  actuated  Mrs. 
Johanna  Hennessey  in  giving  her  property  to  Mrs.  Maggie  Hunt," — which 
motion  was  denied.  When  the  deposit  was  made,  the  depositor  wrote  her 
name  in  a  book  of  the  bank  kept  for  such  purpose.  To  that  signature  the 
cashier  of  the  bank  noted  in  tlie  book  at  the  time  that  she  had  a  sore  finger. 
On  the  17th  day  of  January,  1882,  said  Conner  had  this  certificate  of  deposit 
at  the  bank  with  the  name  of  the  depositor  indorsed  thereon;  the  bank  de- 
clined payment  thereon  for  the  reason  that  the  indorsement  did  not  appear  to 
be  like  the  signature  written  in  the  book.  On  the  next  day  the  said  Root 
went  with  the  said  Conner  to  the  bank,  and  guarantied  the  genuineness  of 
the  indorsement,  and  the  bank  then  paid  the  money  upon  it.  The  trial  was 
to  the  court.  It  seems  that  the  contest  \Vas  over  the  genuineness  of  the  in- 
dorsement. Several  experts  gave  their  opinion  in  evidence,  that  the  indorse- 
ment had  not  been  made  by  the  said  depositor.  The  claim  of  Conner,  the 
plaintiff,  was  that  the  title  to  said  certificate  had  been  legally  transferred  to 
him  by  the  said  depositor,  the  payee  therein  named,  by  gift  cau>sa  mortUt; 
that  the  same  was  accordingly  given  and  delivered  to  him  during  the  last  sick- 
ness of  said  payee  in  con  teui  plat  ion  of  death,  for  the  payment  of  her  debts, 
and  the  residue  thereof  for  Maggie  Hunt;  and  in  the  argument  here  it  is 
claimed  upon  bis  part  that  the  evidence  clearly  establishes  such  gift,  and  that 
there  was  no  conflict  in  the  evidence  touching  the  same;  that  no  indorsement 
of  the  certificate  was  necessary  in  the  premises;  that  the  court  erred  in  giv- 
ing judgment  for  the  said  intervenor.  The  said  Conner,  the  plaintiff,  and 
the  said  Maggie  Hunt  were  married  after  the  death,  and  before  the  trial. 
The  evidence  touching  the  gift  was  as  follows:  "Dr,  Blickensderfer  testified 
that  he  had  attended  the  deceased  professionally  during  her  last  sickness;  that 
he  called  upon  her  on  the  12th  day  of  January;  that  her  mental  condition 
was  then  goo<l, — that  she  knew  what  she  was  saying  and  doing;  he  had  called 
on  the  8th  day  of  January, — that  she  was  suffering  with  pain  and  fever.  The 
doctor  was  asked  what  was  the  cause  of  her  illness.  Objection  was  made  to 
this  evidence  for  that  it  was  immaterial,  which  objection  was  sustained  by  the 
court;  whereupon  the  plaintiff  offered  to  show  by  the  witness  that  the  illness 
of  the  deceased  had  been  caused  by  the  brutal  treatment  of  her  husband  on 
the  first  night  of  their  marriage;  that  she  regarded  him  with  horror;  that  she 
called  upon  the  neighbors  to  keep  him  from  her  presence;  that  he  had  come 
into  her  room  and  used  abusive  language  towards  her,  and  nearly  turned  her 
out  of  bed  looking  for  keys ;  and  that  she  was  in  perfect  health  when  married,— 
all  of  which  was  objected  to  for  the  same  reason,  and  the  objection  sustained. 
Thomas  Dooley  testified  that  he  was  brother  to  Maggie  Hunt;  was  acquainted 
with  deceased  in  her  life-time,  and  saw  her  during  her  last  sickness;  that  bis 
sister,  Maggie  Hunt,  was  nursing  her;  that  he  was  at  her  room  on  the  12th 
day  of  January,  when  she  was  in  bed  sick;  his  sister  asked  him  to  stay  while 
she  went  down  street  for  a  bed-pan,  which  he  did.     Conner,  the  plaintiff, 
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came  in  while  he  was  there.  Deceased  said  she  was  glad  to  see  him,  and  asked 
him  to  come  over  to  the  bed;  that  she  took  from  under  her  pillow  somekeys» 
picked  out  one  in  the  bunch,  atld  gave  it  to  Ck>nner,  and  directed  him  to  go 
and  open  a  trunk  in  the  room,  get  a  pocket-book  rolled  up  in  a  cloth  there, 
and  bring  it  to  her,  whicli  Conner  did.  Slie  opened  it  and  got  out  a  certifi- 
cate on  the  bank,  and  handed  it  to  Conner  and  said:  '  There  is  a  certificate 
on  a  bank.  I  want  you  to  go  and  draw  that  money,  pay  up  what  I  owe  you, 
and  the  remainder  I  want  you  to  give  to  Maggie.*  Conner  turned  it  over  and 
looked  at  the  back,  and  said  he  could  not  draw  the  money  without  her  name 
on  the  back,  and  reminded  her  that  a  while  previous  she  had  given  him  a 
bank  certificate,  and  he  could  not  get  the  money  on  it  for  the  reason  she 
had  not  put  her  name  on  the  back.  She  then  asked  for  a  pen.  There  being 
no  pen  there,  Conner  gave  him  the  key  to  his  room,  and  asked  him  to  go  there 
and  get  pen  and  ink,  which  witness  did.  Conner  then  got  a  book  and  laid  it 
down  on  the  bed  and  gave  her  the  pen,  when  she  asked  him  to  raise  her  up. 
He  did  so.  She  took  the  pen  and  tried  to  write  her  name  on  the  certificate, 
then  threw  the  pen  down  and  said  she  could  not  sign  it.  He  said  he  could 
not  get  the  money  on  it  then.  Then  she  asked  him  to  go  around  behind  her 
and  hold  her  hand;  that  she  thought  she  could  then  write  her  name.  He  did 
so,  and  took  hold  of  her  hand  with  the  pen,  and  wrote  the  name  on  the  cer- 
tificate. She  then  gave  it  to  him  and  said:  *  I  want  you  to  get  that  money 
so  Hennessey  shall  never  get  any  of  it.  He  robbed  me  of  1^140  or  $150. 
When  1  get  well  I  am  going  to  get  a  bill  of  divorce  from  him.  Charlie  says 
he  would.  To-morrow  or  next  day  I  want  you  to  go  down  and  fetch  up  a 
lawyer.  I  have  got  some  property  in  St.  Louis;  I  want  to  will  that  too.' 
About  that  time  his  sister,  Maggie  Hunt,  returned,  and  the  doctor  came,  and 
the  witness  went  away.  Upon  cross-examination  the  witness  stated  that  the 
deceased  said  she  would  get  a  divorce  if  she  got  well,  and  said  that  was  the 
way  he  had  stated  it  in  his  examination  in  chief.  Maria  Clark  testified  that 
she  was  acquainted  with  the  deceased  in  her  life-time;  that  she  and  Maggie 
Hunt  nursed  and  cared  for  her  during  her  last  sickness;  that  the  husband, 
Mr.  Hennessey,  came  there  sometimes.  The  deceased  said  to  her  that  be  had 
not  treated  her  right;  had  robbed  her  the  first  night  of  their  marriage — ^robbed 
her  of  one  hundred  and  some  dollars;  had  ruined  lier  for  life;  had  murdered 
her;  and  said  she  didn't  want  him  to  enter  her  room  at  all.  Saw  Hennessey 
in  the  room  turning  up  the  pillows,  and  turned  her  over  in  the  bed.  Had  a 
conversation  with  the  deceased  during  her  sickness,  in  which  she  said  she  had 
made  an  assignment  of  her  bank  certificate  to  Charles  Conner,  to  pay  her 
debts,  and  after  that  the  remainder  was  to  go  to  Maggie  Hunt;  tliat  she  didn't 
want  her  money  to  go  to  Hennessey,  because  he  had  robbed  her,  and  almost 
killed  her,  and  that  she  wanted  her  funeral  expenses  paid  out  of  the  certifi- 
cate. Charle3  H.  Miller  testified  that  he  knew  the  deceased  in  her  life-time; 
had  known  her  from  October,  1881;  that  she  and  Maggie  Hunt  kept  a  restau- 
rant on  Larimer  street.  Called  to  see  her  about  four  days  before  her  death. 
Maggie  Hunt  was  there.  He  sat  down  at  the  bedside  of  the  deceased,  and 
shook  hands  with  her.  She  said:  •  Oh,  Mr.  Miller,  I  made  a  terrible  mistake. 
I  thought  I  had  married  a  man,  but  I  married  a  brute.'  She  said  that  she 
had  given  Conner  a  certificate  of  deposit, — money  she  had  in  bank, — that  he 
had  spent  money  for  her.  and  he  was  to  pay  himself,  and  pay  the  necessary 
expenses,  and,  if  she  died,  the  funeral  expenses,  and  the  rest  to  go  to  Maggie; 
that  he  asked  her  if  she  had  indorsed  the  certificate,  and  she  said  she  made 
out  to.  On  cross-examination  the  witness  testified  that  he  was  a  lawyer  by 
profession;  was  then  engaged  as  a  newspaper  correspondent.  Mrs.  Conner, 
formerly  Maggie  Hunt,  the  donee,  offered  as  a  witness,  but  held  by  the  court 
incompetent  under  our  statutes.  Charles  K.  McHatton,  the  undertaker,  tes- 
tified that  he  buried  the  deceased,  and  that  Conner,  the  plaintiff,  had  paid  him 
the  expenses  thereof.    Sarah  Stowell  testified  that  she  was  acquainted  with 
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the  deceased  in  her  life-time,  and  the  plaintiff  offered  to  prove  by  this  witness 
the  aversion  of  the  deceased  for  her  husband,  and  what  the  deceased  had 
stated  to  her  concerning  the  same;  but  the  court  sustained  the  objection 
thereto.  Fred  Fishback  testified  that  he  was  acquainted  with  the  deceased 
during  her  last  illness,  and  that  she  said  she  had  given  what  she  had  in  the 
bank  to  Charlie  Conner,  and  that  Maggie  Hunt  had  been  with  her  so  long,  and 
had  worked  with  her,  and  that  she  was  to  have  it.  Hennessey  testified  that 
about  six  days  before  the  death  of  his  wife,  he  was  in  the  room  where  she 
was,  when  she  threw  a  pitcher  at  Maggie  Hunt,  and  charged  that  she  and 
Conner  were  robbing  her;  tliat  Maggie  Hunt  then  said  she  was  raving.  Mrs. 
Kennedy  testified  for  the  intervenor,  that  she  was  not  acquainted  with  the 
deceased;  that  she  had  been  in  her  room  once  while  she  was  sick,  at  which 
time  no  one  was  there  with  her,  except  the  husband,  Hennessey;  that  she 
heard  the  deceased  say  to  her  husband  that  the  keys  were  under  her  pillow,  or 
else  in  the  trunk;  to  take  care  of  them, — that  Maggie  and  Conner  would  rob 
her, — had  done  it  partly;  that  she  had  S150,  and  it  was  nearly  gone." 

L,  C,  Rockwell,  for  plaintiff  in  error.  T,  /.  O'Donnell  and  O.  S.  Wilson, 
for  defendants  in  error. 

StallciTp,  C,  (qfter  stating  the  facts  as  above,)  We  cannot  agree  with 
counsel  for  appellant  that  the  evidence  is  all  one  way,  and  against  the  finding 
of  the  court.  If  the  gift  and  delivery  were  made  during  the  last  sickness  of 
the  donor,  in  anticipation  of  death  therefrom,  the  donation  became  complete 
upon  such  death;  and  a  certificate  of  deposit  may  be  the  subject  of  such  gift 
without  indorsement.  Upon  this  subject  the  law  is  stated  in  section  1148, 
3  Pom.  Eq.  Jur.  as  follows:  "All  kinds  of  personal  property,  using  the  word 
in  its  broad  mercantile  sense  as  equivalent  to  assets,  which  are  capable  of 
manual  delivery,  of  which  the  title,  either  legal  or  equitable,  can  be  trans- 
ferred by  delivery,  may  be  the  subject-matter  of  a  valid  donation  causa  mor- 
tis. That  all  actual  chattels,  including  money,  either  coin  or  bank-notes, 
may  be  donated,  has  never  been  questioned.  Whatever  doubt  may  have  once 
been  entertained,  the  rule  is  now  well  established  that  all  things  in  action 
which  consist  of  the  prornise  or  undertakings  of  third  persons,  not  the  donor 
himself,  of  which  the  legal  or  equitable  title  can  pass  by  delivery,  may  be  the 
subject  of  a  valid  gift,  including  promissory  notes,  bills  of  exchange,  checks, 
bonds,  mortgages,  savings  bank  pass-books,  certificates  of  deposit,  policies  of 
insurance,  and  the  like;  and  it  is  settled  by  the  recent  ca.ses  that  a  valid  dona- 
tion of  negotiable  instruments  may  thus  be  made  without  indorsement."  The 
delivery  may  be  made  to  the  donee,  or  to  another  for  the  donee's  use.  Section 
1149.  Under  our  statutes,  in  the  making  of  such  gift  of  such  property,  a 
married  woman  is  under  no  disability  by  reason  of  her  marriage.  Though 
coui*ts  do  not  lean  against  gifts  causa  mortis,  the  evidence  to  establish  them 
should  be  clear  and  unequivocal.     Section  1146. 

The  deceased  was  attended  to  the  last  by  Conner  and  the  donee,  and  the  fu- 
neral expenses  were  paid  by  Conner.  Had  the  deceased  feelings  of  aversion 
against  her  husband  calculated  to  prompt  her  to  make  the  donation  as  claimed 
by  plaintiff  ?  Wrecked,  as  she  was,  upon  the  threshold  of  her  wedded  life, if 
the  cause  thereof  was  according  to  the  evidence  offered,  it  seems  but  natural 
and  reasonable  that  she  should  turn,  as  It  is  said  she  did,  from  him  who  was 
her  husband  to  her  who  seemed  kind  and  constant,  and,  as  best  she  could,  di- 
vert from  him  to  her,  what  little  of  property  and  money  she  would  have  left 
after  her  death  and  burial.  There  being  a  controversy  as  to  the  donation,  evi. 
dence  upon  this  point  was  in  corroboration  of  the  other  evidence  in  support 
of  the  donation,  and  was  therefore  admissible.  While  there  was  some  evi- 
dence on  this  question,  it  appeai^s  tliat  the  court  regarded  it  improper,  and 
sustained  the  objections  whenever  made  against  its  admission.  The  court 
erred  in  rejecting  this  evidence  offered  to  show  the  nature  and  cause  of  this 
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illness  of  deceased,  and  the  condact  of  her  husband  touchiog  the  same,  as 
the  same  was  of  a  character  to  show  the  motives  and  reasons  for  making  the 
gift  of  the  certificate  to  another,  and  so  diverting  it  from  her  husband,  to 
whom  the  same  would  have  descended.  Qilham  v.  French,  6  Colo.  196.  And 
the  court  erred  in  denying  the  motion  of  the  plaintiff  for  a  new  trial.  Under 
chapter  66,  Gen.  St.,  the  said  Conner,  Hunt,  and  Hennessey  were  under  like 
restrictions  as  to  the  right  to  testify  in  the  case,  and  such  right  is  limited  to 
facts  occurring  after  the  death  of  the  deceased,  except  as  specified  therein.  The 
judgment  should  be  reversed. 

BisiNG  and  De  France,  CC,  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  foregoing  opinion  the  Judg- 
ment of  the  superior  court  is  reversed,  and  the  cause  remanded  for  a  new 
trial. 


(U  Colo.  247) 

Denver  &  S.  F.  B.  Co.  et  al.  9.  Domke  et  al, 
Domke  et  al.  v.  Denver  A  S.  F.  B.  Co.  et  al. 

(SuprcTne  Court  of  Colorado.    April  19, 1888.) 

1,  MuinciPAL  Cobpobatiox8--Lice:»8e  to  RiiiLBOAD  Company— Validitt  of  Ordi- 
nance. 

Under  Const.  Colo.  art.  16,  %  4,  providing  that  any  railroad  company  toaj  conetruct 
a  railroad  between  any  designated  points  in  the  state,  and  the  Denver  city  charter 
of  1877,  S  40,  which  provides  that  the  city  council  may  regulate  the  location  of  rail- 
road tracks,  the  use  of  locomotives,  the  construction  of  public  crossings,  and  the 
speed  of  trains,  an  ordinance  granting  the  right  of  way  to  a  railroad  company  through 
streets  designated  is  not  invalid  for  want  ot  legislative  aathoril!y,-^such  use  of  the 
su'eets  being  clearly  contemplated ;  and  the  ordinance  constitutes  a  valid  license  to 
use  the  streets  designated. 

9.  Same— Right  of  Ba.ilroad  Company  to  Change  Grade. 

Where,  under  legislative  authority,  a  city,  by  its  ordinance,  grants  to  a  railroad 
company,  its  successors,  etc.,  a  right  of  way  for  its  track,  through  certain  streets, 
and  there  is  nothing  in  the  orainance  as  to  the  width  of  the  tracks,  and  no  imputa- 
tion of  fraud  in  procuring  the  ordinance,  the  company  holding  the  corporate  fran- 
chise will  not  be  enjoined,  at  the  suit  of  the  owner  of  the  abutting  property,  from 
changing  Its  track  from  a  narrow  to  a  standard  gauge. 

Appeal  from  superior  court  of  Denver. 

In  November,  1880,  the  Denver  Circle  Kailroad  Company  was  organized 
as  a  corporation  under  and  by  virtue  of  the  laws  of  the  state  of  Colorado.  In 
January,  1881,  it  procured  the  passage  of  an  ordinance  by  the  city  council, 
granting  authority  to  locate,  construct,  maintain,  and  operate  a  single  or  double 
track  railway  and  telegraph  line  througli  certain  streets  of  the  city,  including 
Willow  lane  and  Clark  street.  It  thereupon  proceeded  to  construct  a  nar- 
row gauge  railway  through  the  streets  above  named,  among  others,  and  dur- 
ing the  same  year  completed  and  commenced  operating  the  road  through  said 
streets.  The  business  thus  inaugurated  has  been  carried  on  down  to  the  pres- 
ent time.  The  Circle  Company  becoming  financially  embarrassed  in  the  op- 
eration of  the  road,  judicial  proceedings  were  instituted,  and  a  receiver  ap- 
pointed, who  took  possession  thereof.  In  the  course  of  time  a  decree  was 
entered  by  the  circuit  court  of  the  United  States,  under  which  the  road,  its 
rolling  stock,  and  all  its  rights  and  franchises  were  sold.  In  1887  the  Denver 
&  Santa  Fe  Railroad  Company  was  organized  under  and  in  pursuance  of  the 
corporation  laws  of  Colorado.  The  parties  organizing  this  company  had  pre- 
viously bought  the  capital  stock,  mortgage  bonds,  and  evidences  of  indebted- 
ness issued  by  the  receiver  of  the  Circle  Company.  The  Denver  &  Santa  Fe 
Company,  upon  its  organization,  became  the  owner  of  the  property  thus  pur- 
chased. The  latter  company  proceeded  with  the  operation  of  the  Circle  road 
as  constructed,  and  also  prepared  to  put  down  a  third  rail  upon  the  ties  already 
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laid,  for  the  purpose  of  operating  thereon  standard  gauge  trains,  and  carrying 
on  the  business  of  a  standard  gauge  road.  The  company  connected  directly, 
at  Pueblo,  with  the  Atchison,  Topeka  &  Santa  Fe  Company,  a  through  line 
from  Kansas  City  to  Pueblo.  Plaintiffs,  Herman  Domke  and  others,  are  the 
owners  of  lots  abutting  on  the  two  streets  mentioned.  They  brought  this  suit 
in  equity  in  the  superior  court  for  the  purpose — FirsU  of  permanently  enjoin- 
inpr  the  further  operation  of  the  narrow  gauge  Circle  Railroad  as  now  con- 
structed; and  secondly y  for  the  purpose  of  perpetually  enjoining  the  laying  of 
the  third  rail,  and  the  operating  of  standard  gauge  trains.  The  cause  was 
tried  to  the  court  sitting  as  a  chancellor.  The  first  kind  of  relief  thus  sought 
was  denied,  but  an  injunction  was  granted  under  the  second  demand  or  prayer, 
staying  the  projected  changes  until  the  Denver  &  Santa  Fe  Company  had  first 
proceeded,  under  the  eminent  domain  statute,  to  condemn  the  right  of  way, 
in  connection  with  the  alleged  additional  burden,  and  have  the  damages  to  re- 
sult to  the  plaintiffs*  abutting  property  assessed.  From  the  portion  of  the 
decree  denying  the  injunction  to  restrain  the  continued  operation  of  the  Circle 
road,  as  now  constructed,  plaintiffs  below  appealed  to  this  court.  From  the 
portion  of  the  decree  allowing  the  injunction  restraining  the  laying  of  the 
third  rail,  etc.,  defendants  below  took  their  appejil.  By  agreement  the  two 
appeals  are  consolidated,  and  the  errors  assigned  by  both  parties  are  considered 
and  disposed  of  in  one  decision.  The  remaining  essential  facts,  together  with 
the  constitutional  and  statutory  provisions  involved,  sufficiently  appear  in  the 
opinion. 

Patterson  &  Thomas^  for  plaintiffs.  C.  E.  Qast  and  Edw,  L.  Johnson^ 
for  defendants. 

Helm,  J.,  {after  stating  the  facts  as  above.)  The  constitution  (article  15, 
§  4)  declares,  inter  aZia,  that  "any  association  or  corporation  organized  for  the 
purpose  shall  have  a  right  to  construct  and  operate  a  railroad  between  any 
designated  points  within  the  state."  It  may  happen  that  one  of  the  "desig- 
nated points"  is  within  the  corporate  limits  of  some  city  or  town,  and  can 
only  be  reached  through  a  street.  The  legislature,  by  the  act  in  force  when 
the  Circle  Company  ordinance  was  passed,  authorized  the  city  council  of  Den- 
ver "to  regulate  and  prohibit  the  use  of  locomotive  engines,  to  direct  and  con- 
trol the  location  of  railroad  tracks,  to  require  railroad  companies  to  construct, 
at  their  own  expense,  such  bridges,  tunnels,  or  other  conveniences  at  public 
crossings  as  the  city  council  may  deem  necessary,  and  to  regulate  the  speed 
of  all  railroad  trains."  Charter  1877,  §  40.  subd.  45.  See,  also,  Charter  1874. 
This  statute  clearly  contemplates  the  use  of  streets  by  ordinary  railroads. 
Unless  such  use  was  in  the  legislative  mind,  its  provisions  are  meaningless. 
Other  provisions  of  the  same  act  show  conclusively  that  the  clause  in  question 
does  not  refer  to  local  street  railways.  But  it  is  held  that  the  fee  to  streets  in 
Denver,  covered  by  statutory  dedications,  is  vested  in  the  city  in  trust  for  the 

use  of  the  public.     Railroad  Co.  v.  Nestor,  10  Colo. ,  15  Pac.  Rep.  714; 

City  V.  elements^  3  Colo.  472.  The  legislature  has  delegated  the  exclusive 
control  of  the  streets  to  the  municipal  authorities,  subject  only  to  its  own  par- 
amount dominion.  We  think  the  authority  of  the  city  council  to  permit  the 
construction  and  operation  of  an  ordinary  railroad  through  the  street  rests 
upon  clearly  implied,  if  not  express,  legislative  sanction.  This  question  is 
practically  res  adjudicata.  "It  was  within  the  contemplation  of  the  legisla- 
ture that  they  [ordinary  railroads]  might  enter  and  pass  through  the  city." 
Railroad  Co,  v.  Nestor,  supra;  Railroad  Co,  Y.MoUandin,  4  Colo.  154.  It 
is  hardly  necessary  to  say  that  we  regard  the  several  additions  referred  to  in 
this  case  as  having  been  platted  and  recorded  substantially  in  compliance  with 
the  statutory  requirements,  and  hence  treat  them  as  statutory  dedications. 
The  statute  does  not,  however,  make  this  a  usual  or  ordinary  use.  It  recog- 
nizes the  importance  of  allowing  such  railroads  ingress  and  egress  into  and  out 
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of  the  city,  and  the  necessity  of  laying  their  tracks  and  operating  their  lines 
along  some  of  the  streets;  but  the'use  remains  an  unusual  and  extiaordinary 
use.  It  is  not  one  of  the  uses  to  which  every  street  is  necessarily  and  prima- 
rily dedicated.  The  authority  of  the  council  to  permit  this  use  is  correctly 
termed  a  "special  power,"  This  power  will  naturally  be  exercised  in  connec- 
tion with  but  few  of  the  streets;  and,  while  all  dedications  or  grants  are  sub- 
ject to  the  exercise  of  the  power,  as  a  matter  of  fact  it  is  very  rarely  contem- 
plated in  the  act  of  dedication.  There  is,  therefore,  no.  difficulty  in  distin- 
guishing between  the  abutting  owner^s  right  to  compensation  for  injuries 
occasioned  by  the  use,  and  his  claim  where  the  injury  complained  of  results 
from  a  reasonable  and  careful  grading  or  other  improvement  of  the  street  for 
local  convenience  and  travel.  Upon  this  subject,  see  the  following  opinions, 
and  cases  there  cited:  Railroad  Co,  v.  Nestor, supra;  City  v.  Verina,  8  Colo. 
399,  8  Pac.  Rep.  656;  City  v.  Bayer,  7  Colo.  113,  2  Pac.  liep.  6.  The  ordi- 
nance before  us,  granting  a  right  of  way  to  the  Circle  road,  is  therefore  not 
invalid  for  the  want  of  legislative  authority  in  the  premises.  So  far  as  this  ob- 
jection is  concerned,  the  ordinance  constitutes  a  valid  license  from  the  proper 
authorities  to  use  a  portion  of  the  streets  designated,  and  the  Circle  Company 
was  not  a  mere  trespasser  ah  initio. 

The  superior  court  did  not  err  in  refusing  to  enjoin  the  operating  of  the 
Circle  road.  It  is  sufficient,  upon  this  objection,  to  say — Firsts  that  some  of 
the  plaintiffs  below  obtained  their  title  after  the  company,  acting  under  the 
municipal  license  above  mentioned,  had  constructed  its  road,  and  the  same  was 
in  operation ;  second^  that  the  rest  of  the  plaintiffs,  all  of  whom  were  owners 
prior  to  the  occupation  of  the  street  under  such  license,  quietly  stood  by,- per- 
mitting the  expenditure  of  a  Jarge  sum  of  money  in  construction,  and  waited 
more  than  six  years  after  such  construction  before  entering  a  protest  by  insti- 
tuting these  legal  proceedings;  and  that  neither  class  of  plaintiffs,  thus  sit- 
uated, is  in  position  to  ask  of  a  chancellor  injunctive  relief  against  the  opera- 
tion of  the  road  as  now  constructed.  If,  by  this  use  of  the  street,  the  market 
value  of  plaintiffs'  abutting  property,  for  any  use  to  which  it  may  reasonably 
be  put,  has,  since  they  become  the  owners  thereof,  been  diminished,  and  by 
laches  or  otherwise  they  have  not  forfeited  their  right  to  compensation,  they 
may  bring  an  action  at'law  and  recover.  But.  under  the  circumstances  here 
presented,  a  court  of  equity  will  not,  through  the  extraordinary  writ  invoked, 
lay  its  strong  hand  upon  the  company,  and  stay  the  carrying  on  of  its  lawful 
business. 

Did  the  court  below  err  in  enjoining  the  Denver  &  Santa  Fe  Company  from 
laying  a  third  rail,  and  operating  standard  gauge  trains  upon  the  road-bed 
originally  constructed  by  the  Circle  Company,  until  it  had  proceeded  under  the 
eminent  domain  statute,  to  condemn  a  right  of  way  through  the  two  streets 
mentioned  in  the  pleadings?  This  is  not  an  action  directly  against  defend- 
ants for  the  unlawful  usurpation  or  exercise  of  a  corporate  franchise,  nor  for 
the  illegal  appropriation  or  use  of  a  public  or  quasi  public  license.  Neither 
the  public,  nor  the  city  of  Denver,  nor  any  one  acting  or  professing  to  act  in 
behalf  of  the  public  or  city,  is  here  complaining.  The  suit  is  instituted  by 
private  property  owners  along  the  two  streets  in  question,  in  their  private 
capacity,  aVid  to  prevent  by  injunction  the  continuation  of  one  alleged  private 
injury,  and  the  perpetration  of  another  private  injury  alleged  to  be  threatened. 
Turning  to  the  ordinance  granting  the  Circle  Company  permission  to  use  the 
streets  named,  we  find  that  the  company  was  "authorized  to  locate,  construct, 
maintain,  and  operate  a  single  or  double  track  railway  and  telegraph  line,  with 
the  necessary  turn-outs  and  switches,"  also,  that  authority  was  given  "to 
operate  said  railroad  by  steam-power;*'  further,  that  tlie  privileges  conferred 
were  to  "be  used  for  the  purpose  herein  set  forth,  and  none  other."  Nothing 
is  said  in  this  ordinance  about  the  width  of  the  gauge,  size  of  the  cars,  or  char- 
acter or  amount  of  traffic  to  be  carried  on.    It  is  only  by  going  back  of  the  or- 
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dinance,  and  examining  the  articles  of  Incorporation  of  the  Circle  Compafij, 
that  a  controversy  in  these  respects  is  introduced.  Plaintiffs  allege  that  the 
city  council  was  deceived  by  the  statements  as  to  gauge  in  those  articles,  and 
by  the  verbal  representations  of  those  who  originated  the  enterprise;  that  th^ 
council  adopted  the  ordinance,  with  the  understanding  that  the  track  would 
be  of  "three-foot  or  narrow  gauge"  width,  and  the  trains  would  be  operated 
only  by  the  use  of  "dummy  and  noiseless  engines."  No  such  understanding 
is  embodied  in  the  ordinance.  It  describes  an  ordinaiy  railway,  with  leave  to 
use  "steam-power"  in  operating  its  trains.  The  courts  cannot,  at  the  suit  of 
a  private  party,  the  city  remaining  silent,  and  no  fraud  being  imputed  to  the 
municipal  authorities,  in  a  collateral  proceeding,  ignore,  annul,  or  reconstruct 
the  ordinance  on  the  ground  of  mistake  or  deception  connected  with  its  orig- 
inal adoption.  For  the  purposes  of  this  suit,  we  must  accept  the  ordinance 
as  It  reads,  and  construe  the  privileges  granted  as  broad  enough  to  include  a 
standard  gauge  track,  with  standard  gauge  rolling  stock.  It  should,  perhaps, 
be  observed,  in  passing,  that,  while  the  Circle  Company's  articles  of  incopora- 
tion  specify  the  gauge,  the  incorporation  law,  under  which  they  were  framed, 
contains  no  such  requirement. 

A  clause  in  the  ordinance  provides  that  the  Circle  Company  "shall  not  grant 
to  any  other  railroad  company  the  right  to  use  any  part  of  said  right  of  way." 
Whatever  may  have  bfeen  the  purpose  of  this  provision,  it  is  clear  that  there 
was  no  intention  to  prevent  the  passing  into  other  hands  of  the  conipany's 
property,  including  the  license  granted;  for  another  clause  declares  "that  said 
company,  its  successors  and  assigns,  are  authorized, "  etc.  And  it  is  equally 
clear ihat  the  Denver  &  Santa  Fe  Company,  through  the  purchase  at  the  re- 
ceiver's sale,  succeeded  to  the  rights  and  interests  of  the  Circle  Company  un- 
der the  ordinance.  The  former  company  is,  therefore,  tlie  owner  of  the  fran- 
chise, togetlier  with  the  license  in  question.  It  is  also  in  possession  of  the 
property,  and  entitled  to  operate  the  road  as  now  constructed. 

We  shall  assume,  without,  however,  determining  the  matter,  that  the  lay- 
ing of  the  third  rail,  and  doing  the  business  of  a  standard  gauge  trunk  line, 
is  an  additional  burden  or  servitude  imposed  upon  the  street;  also,  that  those 
acts  may  result  in  injury  to  the  abutting  lot-owner,  for  which,  under  the  con- 
stitution ,  he  is  entitled  to  compensation.  Should  a  court  of  equity,  at  his  suit, 
in  view  of  the  facts  of  this  case,  grant  an  injunction  forbidding  the  acts  in 
question?  As  we  have  already  seen,  the  fee  to  Willow  lane  and  Clark  street 
is  by  law  vested  in  the  city  in  trust  for  the  use  of  the  public.  It  is  not,  and 
never  was,  in  the  present  plaintiffs,  who  are  purchasers  of  lots  subsequent  to 
the  dedication  of  the  streets.  There  is  no  evidence  to  show  that  the  grants  to 
them  included  the  reversionary  interest  or  reserved  rights,  if  any  such  interest 
or  rights  there  be,  of  the  dedicator  in  this  fee.  If  the  street  should  be  aban- 
doned by  the  municipality,  or  for  any  other  reason  the  trust  should  fail,  and  the 
fee  pass  out  of  the  city,  it  would  not  revert  to  plaintiffs.  Gebhardt  v.  Reeves, 
75  111.  301.  It  follows,  therefore,  that  the  increased  burden  mentioned  would 
not  constitute  an  actual  taking  of  plaintiffs'  property,  though  their  peculiar 
interest  in  the  street  as  abutting  ownera  might  entitle  them  to  compensation 
for  injuries  inflicted.  Besides,  it  is  suggested  that,  where  sucl\a  qualified 
fee  in  the  city  as  we  are  now  considering  exists,  "the  reversionary  right  of 
the  owner  of  the  fee  in  the  surface  of  the  street  is  too  remote  and  contingent 
to  be  of  any  appreciable  value,  or  to  be  regarded  as  property,  which,  under 
the  constitution,  is  required  to  be  paid  for  when  its  use  is  appropriated  by  the 
public."  Spencer  v.  Railroad  Co,,  23  W.  Va.  406,  and  cases  cited.  But 
where  the  fee  of  an  individual  is  not  sought  to  be  taken,  though  an  abutting 
lot-owner,  he  cannot  enjoin  the  construction  and  operation  of  a  railroad, 
merely  because  the  damages  to  his  premises  are  not  compensated  in  advance: 
provided  the  company  act  under  sufficient  legislative  and  municipal  authority. 
1  High  Inj.  (2d  Ed.)  §  637. 
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It  18  contended  that  this  doctrine  ought  not  to  be  lieJd  applicable  here,  be- 
cause of  the  peculiar  phraseology  of  our  constitution.  True,  this  instrument 
declares  that  private  property  shall  not  be  "damaged"  without  compensation. 
It  does  not,  however,  require  that  the  damages,  where  property  is  not  "taken, " 
shall  be  computed  and  paid  before  the  injuries  complained  of  are  inflicted. 
It  provides  that  "property  shall  not  be  needlessly  disturbed,  or  the  proprietary 
rights  of  the  owner  therein  divested, "  till  remuneration  be  made.  The  propri- 
etary rights  of  plaintiffs  in  the  land  are  not  divested,  because  such  rights  do 
not  exist.  There  may  be  a  disturbance  of  the  easements  connected  with  the 
use  or  enjoyment  of  their  abutting  lots;  but  needful  disturbances  of  property 
may  take  place  without  prior  compensation.  McClain  v.  People,  9  Colo.  190, 
11  Pac.  Bep.  85.  The  city  council,  by  adopting  the  right-of-way  ordinance, 
determined  conclusively,  so  far  as  the  general  public  is  concerned,  including 
all  interests  of  the  plaintiffs  common  to  the  general  public,  that  the  anticipated 
disturbances  were  needfuL  But  the  disturbances  mentioned  in  the  constitu- 
tion are,  in  our  judgment,  disturbances  of  property  sought  to  be  taken,  or,  at 
least,  property  of  the  same  owner  out  of  which  that  desired  is  to  be  carved. 
We  do  not  think  that  the  clause  in  question  was  intended  to  require  tlie prior 
assessment  and  payment  of  probable  damages  for  disturbances,  to  take  place 
in  the  future,  of  an  easement  connected  with  the  property  of  a  party,  no  part 
of  which  is  taken,  near  or  adjacent  to  the  land  condemned. 

The  authority  for  injunctive  relief  in  cases  like  the  one  at  bar  must  there- 
fore be  found,  if  it  exist  at  all.  in  the  eminent  domain  statute.  Under  a  stat- 
ute similar  to  ours  in  this  respect,  and  with  a  constitutional  provision  in  force 
substantially  the  same  as  ours,  with  the  exception  of  the  clause  last  above 
construed,  the  supreme  court  of  Illinois  denied  this  relief  to  abutting  owners. 
It  is  held  by  that  court  that  the  corresponding  statutory  expression  directing 
an  assessment  in  condemnation  proceedings,  or  compensation  for  damages  to 
property  not  taken,  must  be  construed  as  referring  "to  contiguous  lands  of 
the  same  owner  not  actually  taken."  Stetson  v.  Railroad  Co,,  75  HI.  74; 
Patterson  v.  Mailroad  Co.,  Id.  588;  Railroad  Co.  v.  Schertz,  84  111.  136.  The 
reasoning  of  these  opinions  on  this  point  is  satisfactory.  We  shall  not  repeat 
it,  nor  attempt  to  enlarge  upon  it  or  add  to  its  force.  The  dissenting  views 
in  the  Schertz  Case  are  based  upon  a  peculiar  expression  of  the  ordinance  there 
under  consideration,  and  the  insolvency  of  the  defendant  company,  neither 
of  which  matters  appears  in  the  case  at  bar.  No  inconsistency  exists  in  this 
respect,  as  counsel  for  appellees  seem  to  think,  between  those  cases  and  the 
later  case  of  Higmy  v.  City,  102  111.  64.  The  Rigney  Case  was  an  action  at  law 
by  the  abutting  owner  for  injuries  that  had  alreaily  been  inflicted.  And  the 
Stetson,  Patterson  and  Schertz  Cases,  while  denying  injunctive  relief,  recog- 
nize the  right  of  recovery  invoked  and  allowed  in  the  Rigney  Case.  We  ra'fen- 
tion  the  fact  that  there  is  no  averment  or  proof,  in  the  case  before  us,  that 
the  Denver  &  Sante  Fe  Company  are  insolvent,  or  unable  to  respond  in  dam- 
ages in  actions  at  law  for  all  actionable  injuries  that  may  be  inflicted,  though 
the  existence  of  such  insolvency  is  not  deemed  suflacient  by  a  majority  of  the 
supreme  court  of  Illinois  to  warrant  interference  by  injunction  prior  to  the 
assessment  of  damages  in  a  legal  action.  If  a  judgment  at  hiw  has  been  ob- 
tained, and  for  any  reason,  not  the  fault  of  plaintiff,  it  cannot  be  collected,  he 
may  appeal  to  equity  for  appropriate  relief.  Railroad  Co.  v.  Schertz,  supra. 
See,  further,  upon  this  branch  of  the  discussion,  the  following  cases:  Spencer 
y.  Railroad  Co.,  supra;  Railroad  Co.  v.  Reinhackle,  15  Neb.  279,  18  N.  W. 
Rep.  69;  Protzman  v.  Railroad  Co.,  9  Ind.  467.  In  England,  statutes  exist 
containing  provisions  substantially  similar  to  those  we  are  now  considering, 
constitutional  as  well  as  statutory;  and  the  courts  of  that  country  adhere,  in 
effect,  to  the  foregoing  rule,  denying  injunctive  relief  in  cases  like  the  one 
before  us.  Button  y.  Railway  Co.,  7  Hare,  259;  Lister  v.  Lobley,  7  Adol.  & 
E.  (N.  S.)  124. 
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Our  statute  (section  242,  Civil  Code)  seems  to  contemplate  that  the  com- 
missioners or  jury  shall  determine  the  necessity  for  the  taking  of  private  prop- 
erty, though  tiey  are  not  required  to  return  a  specific  finding  upon  this  ques- 
tion. The  ordinance  granted  the  Circle  Company  the  privilege  of  constructing 
and  operating  a  standard  gauge  railway;  and  we  must,  in  the  present  suit, 
presume  that  it  was  adopted  by  the  city  council  after  full  and  careful  investi- 
gation of  the  subject.  Since  the  fee  is  not  in  plaintiffs,  and  the  council  pos- 
sessed authority  to  grant  the  privilege  in  question,  their  action  must  be  con- 
sidered decisive  as  to  the  necessity  for  the  taking,  in  so  far  as  the  license  to 
use  a  street  for  this  purpose  can  be  considered  a  "taking"  of  private  property. 
Besides,  this  provision  of  the  statute  does  not  refer  to  the  damaging  of  prop- 
erty, if,  therefore,  there  be  no  taking  of  the  land,  the  consequential  injuries 
resulting  to  an  abutting  lot-owner,  through  interference  with  certain  ease- 
ments, do  not  entitle  him,  by  virtue  of  the  statute,  to  interpose  the  objection 
that  the  use  of  the  street  is  not  necessary. 

The  decree  of  the  superior  court  will  be  reversed,  and  the  cause  remanded. 


(11  Colo.  258) 

Kearney  t>.  People. 
(Supreme  Covrt  of  Colorado.    April  21, 1888.) 

1.  HoMiciDB — ^Mukder-^Failure  to  Find  Degree  ot  Guilt. 

On  an  indictment  for  murder,  a. verdict  finding  "defendant  guilty  in  manner  and 
form  as  charged  in  the  indictment, "  but  failing  to  iind  whether  defendant  is  guilty 
in  the  first  or  second  degree,  as  required  by  Laws  Colo.  1888,  P.  150,  is  insufficient. 

2.  Same—Triai/— Instructions. 

On  a  trial  for  murder  it  is  error  to  charge  that  "if  you  believe  from  the  evidence 
that  defendant  fired  the  shot  that  caused  the  death  of  the  deceased,  and  that  at  the 
time  of  the  controversy  defendant  was  in  such  a  mental  condition  as  to  distinguish 
the  difference  between  right  and  wrong,  then  he  was  responsible  for  his  act,  and 
you  mudt  convict;"  such  charge  not  stating  a  complete  legal  proposition. 

Error  to  district  court,  Pitkin  county. 

Aaron  Heima,  E,  M,  Collins,  Porter  Plumb,  and  Wilson  »t  Stimaon*  for 
plaintiff  in  error.    Aity,  Qen.  Alvin  Marsh,  for  the  People. 

Beck,  C.  J.  The  plaintiff  in  error  was  indicted  at  the  November  term, 
1887,  of  the  Pitkin  county  district  court,  for  the  murder  of  one  John  J.  Burt. 
He  was  tried  and  convicted  thereof  at  the  January  term  of  the  present  year, 
and  sentenced  to  be  hanged,  which  judgment  has  been  superseded  for  a  de- 
fect in  the  verdict  returned  by  the  trial  jury.  The  statute  defining  the  crime 
of  murder  and  providing  for  its  punishment  was  last  amended  by  the  legisla- 
ture of  1883.  As  amended  the  statute  divides  the  crime  of  murder  into  two 
degrees,  and  requires  the  jury  trying  any  person  indicted  for  said  crime,  if 
they  find  him  guilty  thereof ,  "to  designate  by  their  verdict  whether  it  be  mur- 
der of  the  first  or  second  degi-ee."  Tiie  amended  statute  further  provides 
that  "every  person  convicted  of  murder  of  the  first  degree  shall  suffer  death, 
and  every  person  convicted  of  inu-rder  of  the  second  degree  shall  suffer  im- 
prisonment in  the  penitentiary  for  a  term  not  less  than  ten  years."  Laws 
1883,  p.  150.  The  jury  in  the  present  case  failed  to  observe  the  statutory  re- 
quirement, the  verdict  returned  by  it  being  as  follows:  "We,  the  jury,  find 
the  defendant  guilty  in  manner  and  form  as  charged  in  the  indictment. 
Chas.  S.  Crosby,  Foreman."  It  is  assigned  for  error  that  "the  verdict  of  the 
jury  does  not  specify  the  degree  of  homicide  of  which  they  find  plaintiff  in 
error  guilty."  We  deem  this  error  well  assigned.  If  a  verdict  in  this  form 
could  be  sustained  at  all,  it  would  have  to  be  considered,  in  view  of  our  former 
rulings,  a  verdict  of  murder  in  the  second  degree.  Garvey  v.  People,  6  Colo* 
559.  But  the  statute  is  mandatory,  and  requires  a  jury  trying  a  murder  case 
to  specify  the  degree  of  murder,  in  case  of  conviction,  not  by  reference  to  the 
indictment,  but  by  its  appropriate  numeral,  first  or  second. 
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The  following  instruction  is  likewise  assigned  for  error:  "The  court  in- 
structs the  jury  that  •  if  you  believe  from  the  evidence  that  defendant  fired 
the  shot  that  caused  the  death  of  the  deceased,  and  that  at  the  time  of  the 
controversy  the  defendant  was  in  such  a  mental  condition  as  to  distinguish 
the  difference  between  right  and  wrong,  then  he  was  responsible  for  his  act, 
and  you  must  convict.* "  This  instruction  is  incomplete.  Standing  alone  it 
does  not  embody  a  correct  and  complete  legal  proposition.  For  the  foregoing 
errors  the  judgment  is  reversed,  and  cause  remanded  for  a  new  trial. 


(11  Colo.  292) 

Gates  o.  People. 

(Supreme  Court  of  Colorado,    April  27, 1888.) 

ExoBPTioNS,  Bill  of — Failure  op  Judge  to  Seal. 

A  bill  of  exceptions  to  rulings  of  the  court  below,  which  is  not  sealed  by  the  judge, 
will  not  be  considered  in  the  supreme  court.    Stallcup,  C,  dissenting. 

Commissioners'  decision.    Error  to  CJonejos  county  court. 

Defendant,  John  M.  Gates,  was  prosecuted  and  convicted  before  a  justice 
for  violation  of  a  town  ordinance.  He  appealed  to  the  county  court,  and  his 
appeal  was  there  dismissed  for  a  defect  in  his  appeal -bond.  He  excepted,  and 
bri-ngs  error. 

C,  C,  Holbrook,  for  plaintifE  in  error.  Wells,  Macon  d:  McNeil,  for  defend- 
ant iif  error. 

EisiNO,  C.  The  plaintiff  in  error  was  prosecuted,  before  a  justice  of  the 
peace  in  the  town  of  Alamosa,  for  the  violation  of  an  ordinance  of  said  town 
•* concerning  draysand  other  vehicles,"  and  upon  trial  was  convicted  and  fined. 
Thereafter  the  defendant  presented  to  said  justice  a  bond  for  an  appeal,  which, 
in  form  and  condition,  was  sufficient  to  elfect  an  appeal  to  the  county  court 
from  a  judgment  in  a  civil  case.  This  bond  was  approved  and  filed  by  the 
justice  within  10  days  from  the  rendition  of  judgment  in  said  case;  and  the 
same,  with  papers  in  the  case,  and  a  transcript  of  the  judgment  given  by  said 
justice,  were  by  him  duly  filed  in  the  office  of  the  clerk  of  the  county  court  of 
Conejos  county.  In  the  steps  taken  to  perfect  an  appeal,  the  requirements  of 
the  statute,  in  rehition  to  taking  an  appeal  in  criminal  cases,  were  not  com- 
plied with.  The  case  was  docketed  in  the  county  court,  and  thereafter  the  ap- 
peal was  dismissed  by  order  and  judgment  of  said  court.  Plaintiff  in  error 
complains  of  the  ruling  of  the  court  in  dismissing  h»  appeal,  and  assigns 
error  thereon.  What  purports  to  be  a  bill  of  exceptions  is  not  sealed  by  the 
judge,  and  cannot  be  considered.  De  La  Mar  v.  Uurd,  4  Colo.  442;  Mining 
Co,  v.  Kirtley,  8  Colo.  108.  5  Pac.  Rep.  649.  In  the  order  of  the  court  dis- 
missing the  appeal,  it  is  recited  that  to  such  ruling  the  defendant  "asks  an  ex- 
ception, which  is  allowed  by  the  court."  Tliis  recital  can  only  be  regarded 
as  evidence  of  the  right  of  the  defendant  to  seasonably  demand  a  bill  of  ex- 
ceptions. It  is  not  tlie  same  thing  as  a  bill  of  exceptions,  and  cannot  be  so 
considered.    Pomei'oy's  Lessee  v.  Bank,  1  Wall.  592-598. 

Upon  an  examination  of  the  case  incident  to  the  ruling  upon  the  foregoing 
points,  we  do  not  perceive  any  error  in  the  ruling  of  the  court  below;  but,  for 
the  reason  that  no  exception  to  such  ruling  was  saved,  the  questions  attempted 
to  be  raised  by  the  assignments  of  error  are  not  before  us  for  decision,  and 
we  do  not  pass  upon  them.    The  judgment  should  be  affirmed. 

Dk  Trance,  C,  concurs.    Stallcup,  C,  dissents. 

Feb  Curiam.  For  the  reasons  assigned  in  the  foregoing  opinion,  the  judg- 
ment of  the  county  court  is  affirmed. 


Digitized  by 


Google 


784  PACIFIC  RSFORr£s.  [Kail. 

•^  Kan.  125) 

GlARESON  V,  HiBLEB. 
{Suprems  Court  of  Kansas,    April  7, 1888.) 

Appeal— Review— EviDENCB  to  Sustain  Verdict. 

Where  no  exceptions  were  taken  to  the  introduction  of  evidence  or  to  the  instrue- 
tions,  the  judgment  of  the  trial  court  will  not  be  set  aside  if  there  was  any  evidence 
to  sustain  the  verdict  and  judgment. 

Error  to  district  court,  Cherokee  county;  GKORaE  Chandler,  Judge. 

Action  by  J.  D.  Clarkson  against  Lee  Hibler  to  recover  personal  property. 
Judgment  for  the  defendant,  and  plaintiff  brings  writ  of  error. 

W.  R,  Cowley,  for  plaintiff  in  error.  C  0,  8tockslager,  H.  Q.  Wehh^  and 
Ritter  d:  Skidmore,  for  defendant  in  error. 

Per  Curiam.  J.  B.  Clarkson  brought  his  action  against  Lee  Hibler  to  re- 
coyer  the  possession  of  one  Aultman  &  Taylor  traction  engine,  of  the  value 
of  S750,  and  one  truck  wagon  of  the  value  of  ^50.  He  alleged  special  owner- 
ship therein  by  virtue  of  a  chattel  mortgage  executed  by  the  defendant  on 
September  27,  1888.  The  mortgage  contained  the  following  clause:  **If  said 
mortgagee,  his  successors  or  assigns,  or  authorized  agents,  shall  deem  them- 
selves insecure,  then  and  from  thenceforth  it  shall  and  may  be  lawful  for  the 
said  mortgagee,  his  successors,  assigns,  or  authorized  agents,  to  enter,  with- 
out liability  for  real  or  supposed  damages,  upon  the  premises  of  said  ^mort- 
gagors, or  any  place  or  places  where  said  goods  and  chattels,  or  any  part 
thereof,  may  be,  or  supposed  to  be,  and  take  immediate  possession  thereof, 
and  remove  the  same  to  any  place  or  places  they  may  deem  best."  The  de- 
fendant filed  his  answer  admitting  the  execution  of  the  chattel  mortgage,  but 
denying  the  other  allegations  contained  in  the  petition.  Trial  had  before  the 
court  with  a  jury.  The  jury  returned  a  verdict  in  favor  of  the  defendant. 
Subsequently  a  motion  for  a  new  trial  was  filed  and  overruled.  Thereafter 
judgment  was  entered  upon  the  verdict.  The  plaintiff  excepted,  and  brings 
the  case  here. 

The  court  charged  the  jury,  among  others,  as  follows:  "The  law  presumes 
that  this  plaintiff,  when  he  said  he  deemed  himself  insecure,  told  the  truth, 
and  that  his  sayings  are  to  control,  unless  the  circumstances  and  his  acts  and 
doings  overcome  his  sayings.  It  does  not  make  any  difference  whether  the 
ground  of  his  insecurity  was  reasonable;  but  whether,  as  a  matter  of  fact, 
he  deemed  himself  insecure.  On  the  part  of  the  defendant,  it  is  contended 
be  did  not  deem  himself  insecure  at  all;  that  he  took  up  this  engine  because 
he  had  agreed  to  do  so  with  other  paities, — if  they  would  buy  one,  he  would 
take  this  one;  and  that  was  the  motive  which  actuated  him.  But  I  say  to  you 
the  sayings  of  the  plaintiff  that  he  did  deem  himself  insecure  are  to  control, 
unless  the  circumstances  of  the  case,  his  acts  and  doings,  overcome  his  say- 
ings. If  he  did,  as  a  matter  of  fact,  deem  himself  insecure,  you  are  not  to  say 
whether  in  reason  he  had  a  righc  to  do  so  or  not.  He  is  to  be  sole  judge  of 
that,  whatever  his  motive  of  insecurity  might  be.  If  he  acted  in  good  faith 
in  his  own  mind,  he  was  to  be  protected  therein,  and  I  say  to  you  the  law  pre- 
sumes he  did  act  in  good  faith  until  the  contrary  is  made  to  appear  from  the 
evidence,  under  the  rules  of  law  herein  given  you."  No  exceptions  were  ta- 
ken to  the  introduction  of  evidence,  or  to  any  of  the  instructions.  At  least, 
the  briefs  do  not  refer  to  the  pages  of  the  record  w^here  any  exceptions  to  evi- 
dence or  instructions  can  be  found. 

We  affirm,  to  the  fullest  extent,  WejTier  v.  Bergman,  28  Kan.  60;  but,  after 
reading  the  entire  record,  we  cannot  say  that  there  was  no  evidence  before 
the  jury  to  sustain  the  verdict  and  judgment.  "A  verdict,  being  based  upon 
conilicting  testimony,  and  coming  with  the  indorsement  of  the  trial  court, 
cannot  be  set  aside  by  the  supreme  court,  although  the  testimony  may  seem 
to  that  court  to  preponderate  against  the  verdict."   Hiyyinbotham  w.Faiff 
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86  Kan.  742, 14  Fac.  Hep.  267.  "Where  only  a  general  finding  is  returned  by 
a  jury  upon  disputed  testimony,  it  must  be  treated  as  a  finding  of  everything 
necessary  to  sustain  the  general  one;  and,  if  such  finding  has  received  the 
sanction  of  the  trial  court,  it  cannot  be  disturbed  here."  Elerick  v.  B^aderit 
38  Kan.  83, 15  Fac.  Bep.  887,  and  cases  therein  cited. 
The  judgment  of  the  district  court  will  be  affirmed. 


(39  Kan.  106) 

Bell  v.  Keepers. 
{Supreme  Court  of  Kansas,    April  7, 1888.) 

1.  Fbaud— Action  to  Rkcover  Moket  Paii>--Dutt  to  Place  in  Statu  Quo. 

When  one  party  seeks  to  recover  money  paid  upon  a  contract  because  it  was  en- 
tered into  fraudulently,  before  he  is  entitled  to  recover  relief  he  must  place  the 
other  party  to  such  contract  in  the  same  condition,  substantially,  he\7a8  in  when  it 
was  made. 
8.  Same. 

Where  a  contract  of  sale  embraces  several  distinct  pieces  of  property,  and  one  is 
sold  by  the  purchaser,  he  cannot  rescind  that  part  ox  the  contract  relating  to  the 
other  property,  and  recover  back  what  he  has  paid  thereon,  without  restoring,  or 
offering  to  restore,  to  the  other  party,  the  full  amount  of  the  proceeds  of  Uie  pieces 
sold  by  him.* 
8.  Same— DiSAFFiKMANCB  of  Contract. 

The  right  to  disaffirm  a  contract  for  fraud  must  be  exercised  promptly  after  Its 
discovery. 

4.  Same. 

If.  after  the  discovery  of  fraud  in  a  contract,  the  party  imposed  upon,  without  ob- 
jection, pays  several  installments  upon  it,  and  sells  one  of  the  tracts  of  land  em- 
braced tnerein,  he  waives  the  fraud  and  affirms  the  contract.* 
{Syllalnis  try  Holt,  C.) 

Commissioners'  decision.  Error  to  district  court,  lYj^ndotte  county;  J. 
P.  PIiNDMAN,  Judge. 

Nathan  Cree,  for  plaintiff- in  error.  /.  0,  Fife  and  HaU  &  Millet^  for  de- 
fendant in  error. 

Holt,  C.    John  Keepers,  the  defendant  in  error,  brought  his  action  against 

5.  B.  Bell,  and  set  forth  in  his  petition  five  distinct  causes  of  action.  A  gen- 
eral verdict  was  rendered  in  his  favor,  and  special  findings  for  amount  of  re- 
covery upon  the  first,  third,  and  fifth  causes  of  action. 

1.  The  first  cause  of  action  arose  from  the  following  facts:  In  April,  1884, 
Bell  agreed  to  sell  to  Keepers  three  pieces  of  property, — two  tracts  of  real  es- 
tate and  a  barn, — which  was  treated  by  both  parties  as  personal  property. 
There  was  a  contract  entered  into  in  writing,  stipulating  that  Keepers  should 
pay  $2,260  for  the  three  pieces  of  property,  in  monthly  payments  of  $40  each 
until  all  were  paid  for.  One  of  the  tracts  of  real  estate  was  purchased  by 
Keepers  for  the  purpose  of  erecting  a  canning  factory  thereon.  It  was  situ- 
ated in  Wyandotte,  on  the  "South-West  Boulevard."  Plaintiff,  in  his  petition, 
averred  that  the  defendant  fraudulently  described  the  land  in  pointing  out  the 
boundaries  at  the  time  of  tbe  sale.  This  t/act,  facing  100  feet  upon  the 
boulevard,  ran  back  to  a  creek.  If  it  was  to  be  used  as  the  location  for  a 
canning  factory,  it  would  be  of  great  advantage  to  it  to  border  upon  the  creek. 
At  the  time  of  the  purchase,  while  this  matter  was  being  talked  over,  the  de- 
fendant told  plaintiff  that  the  tract  bordered  upon  the  creek  88  or  90  feet,  or 
that  it  was  not  more  than  10  or  12  feet  narrower  in  the  rear  than  it  was  in 
front,  upon  the  boulevard.    By  a  survey  afterwards  made  it  appeared  that  the 

1  As  to  the  necessity  of  restoring  the  consideration  of  a  contract  by  a  party  seeking  its 
rescisBion,  see  Kelly  v.  Kershaw,  (Utah.)  14  Pac.  Rep.  804,  and  note ;  Insurance  Co.  v. 
Howard,  (Ind.)  18  N.  E.  Rep.  103. 

*0n  the  general  subject  of  fraud  and  false  representations,  see  Grindrod  v.  Wolf^ 
(Kan.)  16  Pac.  Rep.  691,  and  note;  Anderson  v.  Rainey,  (N.  C.)  5  S.  E.  Rep.  182. 
v.lTp.no.S— 60 
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lot  touched  upon  the  creek  for  only  15  feet.  This  tract  of  land,  which  was 
called  by  the  defendant,  at  the  trial,  a  "gore,"  was  a  part  of  a  body  of  land 
originally  owned  by  Bell,  but  had  been  divided  by  the  court  in  an  action  be- 
tween Bell  and  his  wife  for  divorce.  It  had  not  been  surveyed,  and  probably 
the  description  which  Bell  gave  to  Keepers,  and  the  boundaries  designated, 
were  given  by  him  without  knowing  they  were  erroneous.  He  did  not  know 
where  the  division  line  ran,  but  talked  to  plaintiff  as  though  he  did.  In  No- 
vember, 1884,  the  other  piece  of  real  estate  was  traded  by  Keepers  to  one 
Marks,  and  at  Keepers'  request  Bell  make  Marks  a  deed.  Marks  gave  a  mort- 
gage thereon  for  $700  to  Bell,  and  paid  Keepers  $800.  That  payment  was 
made  in  saddlers' stock,  however,  and  there  was  some  testimony  showing  that 
it  was  put  in  at  more  than  its  market  value  would  have  been  at  wholesale. 
Keepera  paid  several  monthly  installments  of  $40,  the  last  on  the  1st  day  of 
January,  1885,  and  neglected  to  make  any  payment  thereafter.  On  the  17th 
of  March  following,  Bell  sent  him  notice  of  leaving  the  premises.  Bell  aban- 
doned the  premises,  and  brought  this  action.  He  had  in  the  mean  time  been 
making  some  improvements  and  renovations  on  the  barn  that  he  bought  and 
occupied  as  a  cjinning  factory.  He  had  paid  altogether  $200  on  the  contract. 
There  was  a  general  verdict  for  the  plaintiif,  and  the  only  special  findings 
were  in  apportioning  the  different  amounts  upon  the  several  causes  of  action. 
Upon  the  first  cause  of  action  it  was  found  to  be  $200  and  interest.  There 
were  a  number  of  errors  alleged,  only  one  of  which  we  shall  consider,  as  we 
believe  the  determination  of  that  one  will  practically  dispose  of  the  case.  The 
following  instruction  was  asked  and  refused:  "If  the  jury  find  that  on  the 
27th  day  of  November,  1885,  Bell,  at  the  request  of  Keepers,  conveyed  one  of 
the  parcels  of  land  described  in  the  contract  of  April  10,  1884,  to  one  Marks, 
and  that  Keepers  received  a  sum  of  money  as  the  result  of  said  sale,  then  the 
court  instructs  you  that  Keepers  could  not  repudiate  and  rescind  the  said  con- 
tract of  sale,  and  retain  the  money  so  received,  but  was  bound  to  return  the 
same  to  Bell  upon  any  rescission  of  the  contract.  *'  This  instruction,  or  one 
similar  to  it,  ought  to  have  been  given.  The  proof  shows  that  the  three  pieces 
of  property  were  embraced  in  one  sale,  and  it  further  appears  that  it  has  not 
been  rescinded  by  mutual  agreement.  If  plaintiff  desired  to  rescind,  he  should 
have  placed  defendant  on  the  same  footing,  so  far  as  he  was  able,  as  he  was 
at  the  time  of  the  sale.  He  should  not  be  permitted  to  retain  that  portion  of 
the  property,  or  the  proceeds  thereof,  which  had  been  profitable  and  advan- 
tageous to  him,  and  turn  back  another  portion  of  the  property  that  he  might 
not  be  satisfied  with.  The  $200  paid  on  the  contract  of  April,  1884,  was  not 
paid  upon  the  property  called  the  "gore"  alone,  but  was  paid  upon  the  entire 
property  named  in  the  contract;  and  before  he  would  have  the  right  to  recover 
back  the  money  so  paid  he  must  first  offer  to  place  Bell  in  the  same  condition 
he  w^as  when  the  trade  was  made.  There  were  other  errors  of  the  court  sim- 
ilar to  the  one  pointed  out  here,  but  we  do  not  care  to  specifically  notice  them. 
This  error,  committed  by  the  court  in  this  instruction,  permeated  the  entire 
trial.  The  plaintiff  ought  to  have  done,  or  offered  to  do,  what  would  have 
placed  defendant  substantially^in  the  same  condition  he  was  in  at  the  time 
the  contract  of  sale  was  made,  before  attempting  to  recover  the  money  paid 
upon  the  contract.  Harzey  v.  MorriSy  63  Mo.  475;  Mclndoe  v.  Morman,  26 
Wis.  588;  Underwood  v.  West,  52  111.  397;  Melton  v.  SmWi,  65  Mo.  315. 

As  this  action  will  be  remanded  for  a  retrial,  there  is  another  phase  of  the 
case  that  requires  a  suggestion.  The  evidence  of  the  plaintiff  himself  shows 
that  he  discovered,  shortly  after  the  contract  was  made,  that  the  defendant 
had  misled  him  in  the  description  of  the  tract  fronting  upon  the  boulevard. 
After  such  knowledge  he  paid  several  installments  upon  the  contract,  and 
also  effected  the  sale  of  the  other  tract  embraced  therein  to  Marks..  When  he 
found  out  that  the  defendant  had  deceived  him  in  the  description  of  a  part  of  the 
land,  he  should  have  at  once  rescinded,  or  offered  to  rescind,  the  contract,  and 


Digitized  by 


Google 


Kan.]  BTJMNER  (X)UNTY  V.  WELLINGTON  TP.  787 

reconveyed,  or  offered  to  reconvey,  his  interest  in  all  the  property  he  had  ac- 
quired thereunder.  He  cannot  be  permitted  to  select  his  own  time,  and  con- 
sult his  own  convenience,  before  exercising  the  right  of  rescissipn.  That 
would  give  him  the  power  to  retain  the  property,  and,  after  waiting,  if  mar- 
kets should  prove  favorable,  he  could  thus  secure  possible  beneiits,  and  on  the 
other  hand  have  time  to  reconvey  if  it  should  decrease  in  value,  and  thus  es- 
cape all  disadvantages.  The  law  does  not  allow  any  one  to  play  fast  and  loose 
in  such  a  manner.  Estes  v.  Reynolds ,  75  Mo.  563;  Melton  v.  Smith,  65  Mo. 
315. 

2.  The  third  cause  of  action  was  founded  upon  a  contract  between  plaintiff 
and  defendant,  whereby  plaintiff  was  to  do  some  grading  upon  the  South- West 
boulevard  in  front  of  defendant's  property.  The  contract  was  an  oral  one, 
and  the  parties  differ  materially  in  reference  to  its  terms;  and  the  jury  were 
justified  in  rendering  a  verdict  in  favor  of  plaintiff  if  they  believed  that  his 
statement  of  the  contract  was  correct,  and,  although  certain  legal  questions 
were  raised  in  the  brief  in  regard  to  this  cause  of  action,  it  must  be  deter- 
mined in  favor  of  the  defendant  in  error,  upon  the  ground  that  there  was  suffi- 
cient evidence  to  sustain  the  verdict  of  the  jury,  and  that  the  court  rendered 
judgment  thereon. 

3.  The  fifth  cause  of  action  was  concerning  the  rent  of  a  certain  tract  of 
land  leased  by  defendant  to  plaintiff  for  garden  purposes.  Defendant  claims 
that  the  rent  was  to  be  $200  for  a  certain  tract,  or  $10  an  acre,  and  that  the 
amount  agreed  upon  in  that  tract  was  20  acres.  The  plaintiff  claims  tliat  the 
rent  was  to  be  at  the  rate  of  $10  an  acre  per  annum,  but  that  the  amount  of 
the  land  was  to  be  determined  by  survey,  being  all  the  ground  that  could  be 
cultivated  in  sMd  tract.  It  appears  that  plaintiff  paid  more  rent  than  it  would 
have  amounted  to  at  SIO  for  an  acre,  and  the  action  was  to  recover  the  amount 
above  what  the  rent  really  was.  In  this  cause  of  action  there  was  also  a  con- 
flict of  testimony,  and  the  jury  found  in  favor  of  the  plaintiff,  and  judgment 
was  rendered  thereon.  Under  the  well-established  practice  in  this  state  we 
shall  hold  that  it  was  correct.  We  therefore  recommend  that  this  judgment . 
be  modified;  that  the  judgment  rendered  on  the  first  cause  of  action  be  re- 
versed, and  the  cause  remanded  for  retrial  thereon,  and  the  judgment  upon  the 
third  and  fifth  causes  of  action  be  affirmed. 

Fek  Cubiam.    It  is  so  ordered;  all  the  justices  concurring. 

(39  Kan.  137) 

Sumner  County  v.  Wellington  Tp, 
{Swiyreme  C<mrt  of  Kansas.    April  7, 1888.) 

Vbnttb  m  Civil  Cabbs— CHANes  of  Vbntje— Disqualification  of  Junes. 

OrdiaariLy,  where  the  judge  of  the  district  court  has  been  of  counsel  in  a  oasSf  a 
party  has  the  right  to  demand  a  change  of  venue  to  another  district  at  any  time  up 
to  the  time  of  the  trial,  if  the  issues  have  already  been  made  up,  and  up  to  the  time 
of  the  rendering  of  the  judgment  where  no  issues  have  been  made  up;  and,  where 
no  issues  have  been  made  up,  he  has  the  right  to  demand  a  change  oi  venue  for  the 
purpose  that  they  nlay  be  made  up  and  a  trial  had. 

(Syllahua  by  the  CourU) 

Error  to  district  court,  Sumner  county;  Isaac  G.  Reed,  Judge  pro  tem» 
This  was  an  action  brouglit  in  the  district  court  of  Sumner  coanty,  by  the 
township  of  Wellington  against  the  board  of  county  commissioners  of  said 
county,  to  recover  the  sum  of  $739.59,  alleged  to  be  due  for  rent  of  a  certain 
lot  and  building  alleged  to  have  been  leased  by  the  plaintiff  to  the  dcffendant 
by  a  written  lease.  Afterwards  one  of  the  attorneys  for  the  plaintiff  in  the 
action  became  the  judge  of  the  court.  Afterwards,  and  on  March  8,  1886, 
a  judge  pro  tern,  was  duly  elected  to  try  all  cases  in  which  the  regular  judge 
was  interestedt  among  which  cases  was  the  present.    Afterwards,  and  on 
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March  24,  1886,  a  judgment  was  rendered  in  the  case  in  favor  of  the  plaintiff 
and  against  the  defendant  for  the  amount  for  which  the  plaintiff  sued.  Aft- 
erwards, an(J  on  March  27,  1887,  the  court,  by  the  judge  pro  tern,,  on  a  mo- 
tion to  vacate  and  set  aside  the  judgment,  made  the  following  findings,  to- wit: 
"On  the  8th  day  of  March,  1886,  this  case  was  set  for  hearing  by  the  present 
sitting  judge  pro  tern,,  which  said  time  for  hearing  was  fixed  for  the  11th 
day  of  March,  1886.  That  on  the  11th  day  of  March  the  attorney  for  the  de- 
fendant came  into  court,  and  said  that  he  was  not  present  at  the  time  of  the 
setting  of  the  cause  for  hearing,  and  that  they  were  not  ready  to  hear  it  then, 
but  consented  that  the  case  might  be  set  for  hearing  on  the  evening  of  the  18th 
day  of  March,  upon  the  matters  in  issue  under  the  pleadings.  That  on  the 
18th  day  of  March,  by  the  consent  of  both  parties,  plaintiff  and  defendant, 
the  hearing  of  the  matters  in  this  case  was  postponed  until  the  evening  of 
the  19th  day  of  March.  That  on  the  evening  of  the  19th  day  of  March,  1886, 
the  defendants  called  the  attention  of  the  court  to  the  fact  that  the  motion  for 
a  change  of  venue  had  been  filed  in  the  case  by  them,  and  asked  to  have  the 
hearing  of  the  other  matters  in  the  case  postponed  until  after  the  decision 
upon  the  motion  for  a  change  of  venue.  But  afterwards,  after  the  introduc- 
tion of  evidence  by  parties  plaintiff  and  defendant  upon  the  question  of  a 
change  of  venue,  and  after  the  court  had  indicated  what  its  decision  would  be, 
the  defendants  withdrew  their  motion  for  change  of  venue,  and  gave  notice 
that  they  would  file  a  motion  for  leave  to  withdraw  their  demurrer  and  file  an 
answer  in  the  case.  That  afterwards,  on  the  24th  day  of  March,  the  motion 
for  leave  to  withdraw  the  demurrer  and  file  an  answer  came  on  for  hearing,  and 
the  motion  was  ruled  on  in  the  morning  of  said  day.  At  that  time,  the  court, 
over  the  objection  of  the  plaintiffs,  gave  leave  to  the  defendants  to  withdraw 
their  demurrer,  and  gave  them  until  1:30  p.  m.  of  that  same  day  to  make  a 
showing  why  they  should  be  allowed  to  file  an  answer.  That  afterwards,  in 
the  afternoon  of  the  same  day,  the  application  for  leave  to  file  an  answer 
again  came  on  for  hearing,  and  was  overruled  by  the  court.  Thereupon  the 
plaintiffs  asked  for  judgment  by  default;  and  that  before  the  court  entered 
judgment  in  favor  of  the  plaintiffs,  and  while  the  court  was  receiving  the 
verdict  of  the  jury  which  had  just  returned  Into  court  in  another  case,  this 
motion  for  a  change  of  venue  was  filed;,  and  that  afterwards,  and  after  said 
motion  for  a  change  of  venue  had  been  filed,  the  court  rendered  judgment  for 
the  plaintiffs  in  said  case,  as  prayed  for  in  their  petition.  Counsel  for  the  de- 
fendants objects  and  excepts  to  the  finding  of  the  court  in  reference  to  the 
time  that  the  plaintiffs  ask  for  judgment  by  default.  After  having  examined 
said  motion  for  a  new  trial  and  said  motion  to  vacate  said  judgment,  and  hav- 
ing listened  to  the  foregoing  evidence,  and  arguments  of  counsel  for  plaintiff 
and  defendant,  said  court  (said  judge  pro  tern,  then  presiding)  overrules  each 
and  both  of  said  motions;  to  which  judgment  overruling  said  motions  said 
defendant  objects  and  excepts."  The  answer  which  the  defendant  asked  to 
file  in  the  case  was  duly  verified,  and,  omitting  the  title,  the  signature,  and 
the  verification,  it  reads  as  follows:  "And  now  comes  said  defendant,  the 
board  of  county  commissioners  of  Sumner  county,  Kansas,  and,  for  its  answer 
to  said  plaintiff's  petition  herein  filed,  says:  First,  that  it  denies  each  and 
every  material  allegation  in  said  plaintiff's  petition  contained;  second,  it  is 
not  nor  was  it  ever  indebted  to  said  plaintiff  in  any  sum  of  money  what- 
ever. And  said  defendant  further  says  that  said  purported  copy  of  a  lease  at- 
tached to  said  petition  is  not  a  copy  of  any  legal  lease  that  said  defendant 
ever  executed  to  said  plaintiff;  that  said  instrument,  sued  upon  in  said  action, 
was  never  executed  by  said  plaintiff  to  said  defendant,  because  said  defend- 
ant says  that  said  plaintiff  is  a  municipal  township  in  said  county,  and  never 
had  any  power  to  execute  or  deliver  any  lease  of  any  real  property  whatsoever 
to  said  defendant;  that  said  plaintiff  has  no  power  to  take  or  receive  any  rents 
for  said  property;  that  said  plaintiff  never  owned  said  property,  nor  had  any 
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right  to  rent  the  same,  but  that  said  defendant  has  at  all  times  owned  said 
property,  and  that  its  then  acting  oflQcers,  who  signed  said  instrument  sued 
upon  in  said  cause,  never  had  any  authority  to  sign  or  execute  the  same;  that 
said  instrument  sued  upon  in  said  cause  is  spurious,  and  in  law  void  and  of  no 
effect,  and  is,  for  reasons  aforesaid,  no  contract  between  said  plaintiff  and 
defendant. "  The  application  for  the  change  of  venue,  made  and  filed  on  March 
24,  1886,  omitting  title  and  signature,  reads  as  follows:  "And  now  comes 
said  defendant,  the  board  of  county  commissioners  of  Sumner  county,  Kansas, 
and  moves  the  court  to  change  the  place  of  trial  of  the  above-entitled  cause  of 
action  to  some  adjoining  judicial  district;  and  for  grounds  says  that  the  Hon. 
James  T.  Herrick,  the  present  judge  of  this,  the  19th  judicial  district, 
wherein  said  cause  is  pending,  was  formerly  of  counsel  in  said  cause,  and,  on 
belialf  of  said  plaintiff,  presented  th^  claim  herein  sued  upon  to  said  defendant 
for  payment,  and  argued  said  claim  before  said  defendant,  the  board  of  county 
commissioners,  all  of  which  said  facts  will  more  fully  appear  from  the  records 
of  said  cause,  and  the  records  of  this  court,  to  which  reference  is  hereby  spe- 
cifically made,  and  from  oral  evidence  which  the  defendant  is  ready  to  pro- 
duce to  the  court.  Wherefore  said  defendant  prays  for  the  usual  oixler  chang- 
ing the  place  of  trial  of  said  cause." 

Murray  &  Elliott,  for  plaintiff  in  error.  George^  King  d-  CaldwelU  for 
defendant  in  error. 

.  Valentine,  J. ,  {after  stating  thefaats  as  ahore, )  The  only  question  neces- 
sary to  be  considered  in  this  case  is  whether  the  court  below  erred  or  not  in  re- 
fusing to  grant  an  application  for  a  change  of  venue  to  another  district.  The 
regular  judge  of  tbe  court  for  that  district  had  formerly  been  of  counsel  in  the 
case  for  the  defendant  in  error,  (plaintiff  below,)  and  the  application  for  the 
change  of  venue  was  made  solely  upon  that  ground.  A  brief  history  of  the 
case  is  as  follows:  The  plaintiff  below  filed  its  petition.  The  defendant  be- 
low demurred  thereto.  One  of  the  plaintiff's  attorneys  became  judge  of  the 
court.  The  defendant  filed  an  application  for  a  change  of  venue  on  that 
ground.  A  judge /7ro  tern,  was  elected  by  the  members  of  the  bar  of  that 
court  to  try  all  cases  which  could  not  properly  be  tried  before  the  regular 
judge  of  the  district.  The  application  for  the  change  of  venue  was  with- 
drawn. Afterwards  the  demurrer  was  also  withdrawn ;  but  the  defendant, 
at  the  time  of  withdrawing  the  same,  asked  leave  of  the  court  to  file  an  an- 
swer. Such  answer,  duly  verified  by  affidavit,  and  stating  a  defense,  was 
tendered  to  the  court;  but  the  court  overruled  the  motion  for  leave  to  answer, 
and  the  plaintiff  then  asked  for  judgment,  as  upon  a  default,  for  the  full 
amount  claimed  in  its  petition.  Immediately  thereafter,  the  defendant  filed 
another  application  for  a  change  of  venue,  upon  the  ground  that  the  judge  of 
the  court  had  been  of  counsel  in  the  case,  and  called  the  attention  of  the  court 
to  the  same;  but  the  court,  without  taking  any  action  upon  the  application 
for  the  change  of  venue,  and  over  the  objection  and  exception  of  the  defend- 
ant, rendered  judgment  in  favor  of  the  plaintiff,  and  against  the  defendant, 
as  upon  a  default,  for  the  full  amount  claimed  by  the  plaintiff  in  its  petition. 
All  these  proceedings  were  had  before  the  judge  pro  tern. 

We  think  the  court  below  committed  error  in  ignoring  the  defendant's  ap- 
plication for  the  change  of  venue.  The  statute  authorizing  changes  of  venue 
to  be  taken  in  cases  of  this  kind  reads  as  follows:  ''Sec.  56.  In  all  cases  in 
which  it  shall  be  made  to  appear  to  the  court  that  a  fair  and  impartial  trlAl 
cannot  be  had  in  the  county  where  the  suit  is  pending,  or  when  the  judge  is 
interested  or  has  been  of  counsel  in  the  case,  or  subject-matter  thereof,  or  is 
related  to  either  of  the  parties,  or  is  otherwise  disqualified  to  sit,  the  court 
may,  on  application  of  either  party,  change  the  place  of  trial  to  some  county 
where  such  objection  does  not  exist."  Civil  Code,  §  56.  The  only  question 
arising  under  the  facts  of  this  case  is  whether  the  defendant  made  the  ap- 
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plication  for  the  change  of  venue  within  proper  time;  for  it  is  admitted  that» 
if  the  application  had  been  made  within  proper  time,  the  defendant  would 
have  been  entitled  to  the  change  of  venue.  It  is  claimed  by  the  plaintiff  be- 
low (defendant  in  error)  that  tlie  defendant  below  should  have  made  the  ap- 
plication for  the  change  of  venue  at  the  earliest  opportunity,  which  it  is 
claimed  was  not  done.  It  is  also  claimed  that  the  defendant  carried  on  a 
system  of  dilatory  proceedings  from  the  beginning  to  the  end, — proceedings 
merely  for  the  purpose  of  delay.  It  is  claimed  that  the  defendant's  counsel, 
the  county  attorney,  participated  in  the  election  of  the  judge  pro  tem,,  and 
thereby  waived  his  right  to  a  change  of  venue.  It  is  aiso  claimed  that  when 
the  last  application  for  the  change  of  venue  was  filed,  all  questions  in  the 
case  had  been  settled,  and  nothing  was. left  to  be  done  in  the  case  except  to 
render  a  judgment  therein  upon  the  plaintiff's  petition  as  upon  a  default.  It 
is  claimed  that  there  were  no  issues  of  fact  to  be  tried,  and  no  questions  of  law 
to  be  settled,  and  that  a  change  of  venue  would  have  been  useless,  and  could 
have  accomplished  no  good  purpose,  nor  any  purpose,  except  costs  and  delay. 
We  think  that  much  that  the  plaintiff  below  (defendant  in  error)  claims  has 
force,  and  yet  we  think  the  statute  is  imperative,  and  will  permit  a  pai-ty  to 
demand  a  change  of  venue,  in  cases  of  this  kind,  at  any  time,  and  whether 
the  demand  is  reasonable  or  unreasonable,  and  whatever  the  court  or  the  ad- 
verse party  may  think  of  it.  It  is  not  left  to  the  discretion  or  judgment  of 
either  the  court  or  the  advei-se  party  to  determine  whether  the  change  of 
venue  shall  be  granted  or  not,^  but  it  is  left  wholly  in  the  discretion  of  the  ap? 
plicant  for  the  change  of  veniie  to  determine  whether  he  will  take  a  change  of 
venue,  or  proceed  with  the  case  under  a  pro  tern,  judge.  We  do  not  think 
that  there  was  any  waiver  of  right  in  the  present  case.  The  pro  tern,  judge 
was  not  elected  merely  to  try  this  case,  but  was  elected  to  try  all  cases  that 
could  not  properly  be  tried  before  the  regular  judge,  and  although  the  defend- . 
ant's  attorney,  who  was  such  merely  by  reason  of  being  the  county  attorney, 
participated  in  the  election,  yet  he  did  so  merely  by  virtue  of  his  being  a  mem- 
ber of  the  bar  of  that  court,  and  he  may  have  had  many  other  cases  in  which 
he  was  interested  as  well  as  in  this,  and  could  not  well  have  refrained  from 
participating  in  the  election.  In  our  opinion,  in  cases  like  the  present,  a 
party  ordinarily  has  the  right  to  demand  a  change  of  venue  at  any  time  up  to 
the  time  of  the  trial,  if  issues  have  already  been  made  up,  and  up  to  the  time 
of  the  rendering  of  the  judgment  where  no  issues  have  been  made  up;  and, 
where  no  issues  have  been  made  up,  he  has  the  right  to  demand  a  change  of 
venue  for  the  purpose  tliat  they  may  be  made  up  and  a  trial  had.  There  was 
no  intention  in  this  case,  on  the  part  of  the  defendant,  to  permit  a  judgment 
to  be  rendered  as  upon  a  default.  The  defendant  claimed  that  no  judgment 
could  legally  be  rendered  in  the  case;  that  the  plaintiff's  petition  itself  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action;  but  that,  even  if  it  did, 
still  that  the  defendant  had  a  good  defense  thereto  upon  the  merits.  The 
pro  ^cm.  judge  passed  upon  the  sufficiency  of  the  petition  when  he  rendered 
the  judgment  in  the  case,  and  this  was  after  the  application  for  the  change  of 
venue  had  been  made.  With  reference  to  the  granting  of  changes  of  venue, 
see  the  following  cases:  Railway  Co,  v.  JReynolds,  8  Kan.  628;  Herbert  v. 
Beathardy  26  Kan.  746;  Hegwer  v.  Kiff,  31  Kan.  636, 3  Pae.  Rep.  303. 

For  the  error  of  the  court  below  in  ignoring  the  defendant's  application 
for  the  change  of  venue,  the  judgment  of  the  court  below  must  be  reversed, 
dnd  the  cause  remanded. 

All  the  justices  concurring. 
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(39  Kan.  204) 

Lbavenwobth,  T.  &  S.  W.  Rt.  Co,  v.  Jacobs. 
{Supreme  Covrt  of  Kcmsas,    April  7, 1888.) 

Trial— Instructions— Submission  op  Special  Questions. 

Where  a  case  is  tried  before  a  court  and  jury,  and  the  court  submits  special  ques- 
tions of  fact  to  the  jury  for  their  consideration  and  answers,  but  at  the  same  time 
tells  the  jury  when  the  evidence  is  not  sufficient  they  may  answer  the  questions  by 
saying  "Don't  know, "  and  the  jury  answer  some  of  the  questions  by  simply  saying 
"Don't  know, "  when  in  fact  there  is  evidence  introduced  upon  which  some  of  the 
questions  might  have  been  directly  and  properly  answered :  and  the  questions  were 
material;  and  the  court  refused  to  require  the  jury  to  make  proper  and  direct  an- 
swers to  such  questions,  and  overrules  a  motion  to  that  effect,  ft  is  such  an  error 
that  a  new  trial  ought  to  have  been  granted  upon  the  application  of  the  defendant. 
The  case  of  Railroad  Co.  v.  Cone,  87  £an.  567, 15  Pac.  Rep.  499,  cited  and  followed. 

(SylliibiLS  by  Simpson,  C) 

Commissioners'  decision.  Error  from  superior  court,  Shawnee  county;  W. 
C.  Webb,  Judge. 

At  the  trial  the  jury  returned  their  special  findings  as  follows:  "Interrog- 
atory  (1)  Was  not  the  deceased,  James  Jacobs,  at  the  time  of  the  accident 
resulting  in  his  death,  in  the  employ  of  and  a  servant  of  the  Leavenworth, 
Topeka  &  Southwestern  Railroad  Company  ?  Ansioer,  Yes.  (2)  Had  not  the 
deceased,  several  times  prior  to  his  death,  while  on  the  flat  cars  of  the  con- 
struction train,  passed  the  post  and  fence  adjoining  the  cattle-guard  at  which 
he  was  killed?  A,  Yes.  (3)  Was  not  the  post  and  fence  of  the  cattle-guard 
at  which  the  deceased  was  killed  plainly  visible  to  one  sitting  on  the  flat  cars, 
and  using  his  faculties?  A*  Bo  not  know.  (4)  Whilst  the  deceased  was 
working  for  the  Leavenworth,  Topeka  &  Southwestern  Railroad  Company, 
could  he  not,  if  he  had  used  ordinary  care,  and  exercised  his  faculties,  discov- 
ered or  seen  the  nearest  of  the  posts  and  fences  in  the  cattle-guards  to  the  flat 
cars  in  the  construction  train  ?  il.  Jury  cannot  agree,  (5)  If  you  answer  the 
last  question  in  the  negative,  state  what  there  was  to  prevent  his  so  seeing 
them.  A,  .  (6)  Had  not  the  deceased,  while  employed  on  the  Leav- 
enworth, Topeka  &  Southwestern  Railroad,  just  prior  to  his  death,  rode  upon 
the  flat  cars  of  the  work  train  in  going  from  the  cut  to  the  fill,  between  which 
points  the  posts  and  fences  complained  of  were  situated,  from  two  to  three 
times  each  day?  A,  Yes.  (7)  At  several  of  the  times  he  so  rode  upon  the 
flat  car,  did  be  not  ride  sitting  upon  the  flat  car,  with  bis  feet  and  legs  pro- 
jecting over  the  side?  il^  Do  not  know.  (8)  If  you  answer  the  last  question 
in  the  negative,  then  state  how  and  in  what  position  he  did  ride.    A,  . 

(9)  Is  it  not  a  fact  that  the  flat  car  upon  which  deceased  was  just  prior  to  his 
death  had  but  little  dirt  upon  it,  and  there  was  plenty  of  room  upon  it  for  him 
to  take  a  different  position  ?  And  might  he  not  have  sat  or  stood  wholly  upon 
the  flat  car,  and  in  a  safer  way  or  manner  than  he  did?    ^i.  Do  not  know. 

(10)  If  you  answer  the  last  question  in  the  negative,  then  state  what  were  the 
facts,  and  why  he  could  not  have  taken  a  safer  position,  and  one  in  which  he 

would  not  run  the  risk  of  being  struck  by  posts  or  fences.    A,  .     (11) 

Had  not  deceased  been  warned,  just  before  he  was  struck,  to  lift  his  feet  and 
look  out  for  the  fence  or  cattle-guard?  A.  Jury  cannot  agree.  (12)  Did  not 
the  workmen  sometimes  ride  in  the  tool  car  or  caboose?  A,  When  going  to 
work,  yes.  (14)  Would  the  deceased,  James  Jacobs,  have  met  with  his  death 
had  he  not  sat  upon  the  flat  car,  and  permitted  his  feet  and  legs  to  hang  over 
the  side  thereof?  A,  Don't  know.  (15)  Did  not  deceased  voluntarily,  and 
of  his  own  will,  sit  upon  the  side  of  the  flat  car,  and  let  his  feet  hang  over  the 
side  thereof?  A,  Yes.  (16)  Was  there  any  necessity  for  deceased  sitting 
upon  the  flat  car  with  his  feet  hanging  over?  If  so,  state  what  such  necessity 
was.  A.  Yes.  No  better  place  provided.  (17)  W^as  deceased  ordered  or  di- 
rected at  any  time  by  any  of  his  superior  officers  while  working  for  the  L.,  T. 
&  S.  W.  R.  Co.  to  sit  upon  the  side  of  the  flat  car  in  the  manner  in  which  he 
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did?  A.  Do  not  know.  (18)  Was  there  anything  in  the  duties  of  deceased, 
which  he  was  hired  to  perform,  that  required  him  to  sit  upon  the  flat  car  with 
his  feet  hanging  over,  when  riding  thereon?  If  so,  state  what.  A,  No.  (19) 
What  was  the  height  of  the  post  and  fence  at  tlie  cattle-guard  where  deceased 
was  killed,  with  reference  to  the  flat  cars?  A,  About  even.  (20)  What  was 
the  difference  between  the  post  at  the  bottom  and  the  rail?  A.  About  28 
inches.  (21)  Was  not  tlie  posts  of  the  fence  at  the  cattle-guard,  where  de- 
ceased was  knocked  off  the  flat  car,  level  with  the  top  of  the  flat  car?  A. 
About.  (22)  How  far  was  the  top  of  such  post  from  the  flat  car?  A,  Do  not 
know.  (23)  Were  there  not  four  cattle-guard  fences  along  the  line  of  the 
Leavenworth,  Topeka  &  Southwestern  Railroad,  where  deceased  had  been 
working  for  two  days,  similar  in  construction  and  position  to  the  one  which 
knocked  him  from  the  car?  A.  Yes.  (24)  Had  not  deceased,  in  the  course 
of  his  employment  tliere,  frequently  seen,  or  had  an  opportunity  to  see,  the 
manner  of  the  construction  and  position  of  such  fences?  A,  Do  not  know. 
(25)  If  you  answer  the  last  question  in  the  negative,  state  what  there  was 
which  prevented  him  from  knowing  or  seeing  the  manner  of  their  construc- 
tion and  position?    A,  ,    (26)  Did  not  the  accident  happen  to  deceased 

in  broad  daylight?  A.  Yes.  (27)  Did  not  the  deceased,  at  some  time  while 
working  with  the  construction  train  there,  and  prior  to  the  time  he  was  struck 
by  the  post  or  fence,  know  of  the  post  or  fence  being  there  near  to  the  track, 
and' passing  flat  cars  while  riding  upon  such  flat  cars?  And  did  he  not  lift 
up  his  feet  on  several  occasions  to  pass  said  fence  or  post,  and  avoid  being 
struck  by  the  same?  A,  Don't  know.  (28)  If  you  answer  the  last  question 
in  the  negative,  then  sUite  how  he  did  pass  said  post  or  fence  on  previous  oc- 
casions, without  being  struck  by  the  same.    A.  .    (29)  Is  it  not  a  fact 

that  the  construction  train  upon  which  deceased  was,  just  prior  to  his  death, 
and  while  deceased  Wiis  upon  it,  and  just  before  he  was  struck,  running  at  the 
rate  of  about  twelve  miles  an  hour?  A.  Yes.  (31)  While  deceased  was  at 
work  for  the  defendant,  did  not  the  conductor  in  charge  of  the  gang  notify 
the  gang  to  look  out  for  the  cattle-guard  fences?  A.  Do  not  know.  (32) 
Had  not  the  deceased  been,  prior  to  the  time  of  the  accident,  warned  of  the 
danger  of  the  cattle-guard  posts  or  fences  ?  A.  Jury  cannot  agree.  (34)  Was 
not  the  width  of  the  track  between  the  rails  four  feet  eight  and  one-half  inches? 
A,  Yes.  (35)  Is  not  the  distance  outside  of  the  wheel  of  the  flat  car  to  the 
outer  edge  of  the  car  twenty-two  inches?  A.  Yes.  (36)  Did  not  the  post 
next  to  the  cattle-guard  slant  about  eight  inches  away  from  the  track?  A, 
Do  not  know.  (37)  Was  not  said  post  in  height  about  on  a  level  with  the 
top  of  the  flat  car?  A.  Yes.  (38)  How  much  wider  is  a  passenger  car  than 
a  flat  car?  A»  Twelve  inches.  (39)  How  far  is  it  from  the  outside  of  the 
wheels  of  a  passenger  car  to  the  outside  of  the  car?  A.  Twenty-eight  inches? 
(40)  How  far  was  it  from  the  outside  of  a  passenger  car  to  the  top  of  the  pose 
that  struck  deceased?    A,  Do  not  know." 

Geo.  R.  Peck,  A.  A,  Hurd,  and  W.  C.  Campbell,  for  plaintiff  in  error. 
Gunn  <&  Starbird,  for  defendant  in  error. 

Simpson,  C,  (after  stating  the  facts  as  above,)  This  was  an  action  com- 
menced on  the  13th  day  of  August,  1885,  in  the  superior  court  of  Shawnee 
county,  by  Emily  Jacobs,  as  administratrix  of  the  estate  of  James  Jacobs,  de- 
ceased, against  the  Leavenworth,  Topeka  &  Southwestern  Railway  Company, 
to  recover  damages  for  the  death  of  the  intestate,  caused  by  the  negligence 
and  carelessness  of  the  railroad  company.  It  was  tried  to  a  jury  at  the  Jan- 
uary term,  1886,  of  said  court,  who  returned  a  verdict  in  favor  of  the  plain- 
tiff below  for  $575,  and  the  costs  of  suit.  The  jury  returned  answers  to 
special  interrogatories  submitted  by  the  court  on  the  request  of  the  railway 
company.  There  was  a  motion  made  before  the  jury  was  discharged  to  re- 
quire more  specific  and  definite  answers  to  -be  made  to  certain  of  the  special 
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questional,  that  was  overruled  and  excepted  to.  A  motion  for  judgment  on 
the  special  findings  and  a  motion  ior  a  new  trial  were  both  overruled  and  ex- 
cepted to  by  the  railway  company,  and  the  case  is  brought  here  for  review. 
The  principal  errors  assigned  are  as  to  certain  instructions  requested  and  re- 
fused, some  that  were  given,  and  the  rulings  in  the  various  motions  above 
recited.  The  facts  are  that  the  deceased,  James  Jacobs,  a  bright,  active  younf^ 
man,  about  17  years  of  age,  some  time  in  the  month  of  May,  1884,  engaged 
to  work  for  the  railroad  company,  and  was  employed  in  shoveling  dirt  on  a 
construction  train,  at  a  point  about  seven  miles  south-west  of  the  city  of 
Leavenworth.  He  commenced  to  work  some  time  during  Tuesday,  and  on 
the  following  Thursday,  about  4  o'clock  in  the  afternoon,  was  killed.  At  the 
time  of  his  death  he  was  riding  on  a  flat  car,  about  one-third  full  of  dirt,  that 
was  moving  at  the  rate  of  about  12  miles  an  hour.  He  was  sitting  on  the 
car,  with  his  legs  hanging  over  the  side  of  the  car,  and,  as  the  car  was  in  the 
act  of  passing  a  post  supporting  the  cattle-guard  fence,  he  raised  his  legs  to 
throw  them  over  the  post,  but  his  heels  struck  the  post,  threw  him  around 
and  off  from  the  car,  he  falling  under  the  wheels  of  the  car,  and  being  in- 
stantly killed.  The  construction  train  and  the  gang  with  which  James  Jacobs 
was  employed  were  at  work  at  a  cut  called  the  "Erhart  Cut,"  and  were  re- 
pairing the  road-bed.  They  were  principally  engaged  in  loading  dirt  on  the 
flat  cars  of  the  construction  train,  and  when  the  cars  were  sufllciently  loaded, 
or  when  the  construction  train  was  obliged  to  pull  out  to  give  way  to  a  pas- 
senger or  other  train,  the  men  would  get  upon  the  flat  cars,  and  ride  to  the 
place  where  the  dirt  would  be  dumped  at  a  fill,  or  the  flat  cars  would  be  run 
on  a  siding,  and  after  the  other  train  passed,  would  be  returned  to  the  cut. 
One  of  the  fills  was  about  a  mile  and  three-quarters  from  and  to  the  west  of 
the  cut,  *  While  the  deceased  was  at  work,  they  made  two  or  three  runs  each 
way,  thus  passing  from  four  to  six  tirfles  the  post  by  which  the  injury  was  in- 
flicted that  resulted  in  the  death  of  Jacobs.  Between  this  cut  and  the  fill 
there  were  three  or  four  cattle-guards,  the  posts  adjoining  which  were  about 
as  high  as  the  top  of  the  flat  ear,  and  were  from  eight  to  nine  inches  from  the 
side  of  the  flat  car  at  the  top,  with  a  slight  slant  towards  the  track.  To  such 
posts  were  attached  the  boards,  and  these  together  constituted  the  cattle- 
guards.  In  riding  upon  the  fiat  cars  some  of  the  men  would  ride  with  their 
legs  hanging  over  the  sides  of  the  car,  others  would  sit  upon  their  shovels  on 
the  dirt  in  the  middle  of  the  cars,  while  others  would  stand  erect.  Those 
riding  upon  the  sides  of  the  cars  as  they  approached  these  posts  would  lift 
their  feet  and  legs  over  the  posts.  The  deceased  had  passed  this  particular 
post  before,  and  in  doing  so,  had  lifted  his  feet  up  over  the  same.  There  was 
evidence  tending  to  show  that  the  conductor,  while  Jacobs  was  working  with 
the  gang,  and  when  he  was  present,  and  in  hearing  of  the  remarks,  warned  the 
men  against  riding  on  the  flat  cars  with  their  legs  projecting  over  the  sides, 
and  against  the  dangers  of  the  cattle-guards.  The  posts  were  set  far  enough 
away  from  the  track  to  permit  the  passage  of  passenger  and  other  cars,  that 
are  'wider  than  the  flat  cars,  and  the  posts  and  fences  were  plainly  visible 
to  any  one  passing  them.  The  court  submitted  a  series  of  questions  em- 
bodying, presumptively,  inquiries  as  to  the  most  material  facts  in  issue  and 
necessary  to  the  defense  of  the  action,  at  the  request  of  the  railroad  company. 
We  say  that  they  were  presumptively  material  for  the  sole  reason  that  they 
were  submitted  by  the  court,  and  the  jury  were  required  to  answer  them ;  and 
it  is  not  to  be  assumed  that  the  trial  court  would  direct  the  jury  to  return 
special  findings  on  immaterial  matters.  The  jury  were  told  in  the  sixteenth 
instruction  that  if  they  could  not  agree  respecting  the  proper  answer  to  make 
to  any  of  such  questions,  it  would  be  sufficient  to  say  in  place  of  answer,  "The 
jury  do  not  agree;"  and  if  they  were  not  able  to  answer  any  particular  ques- 
tion, for  want  of  sufldcient  testimony  or  accurate  information,  it  would  be  suflS- 
cient  to  8i^»  ''Dou*  t  kuo  w. "  The  jurors  seem  to  haveavailed  themselves  of  this 


Digitized  by 


Google 


794  PACIFIC  BEPORTEB,  [Kan, 

very  liberal  permission,  and  returned  such  answers  to  very  many  of  the  special 
interrogatories.  If  there  was  not  sufficient  evidence  to  justify  an  answer, 
the  questions  ought  not  to  have  been  submitted.  When  the  jurors  returned 
their  special  findings,  and  before  they  were  discharged,  the  attorneys  for  the 
plaintiff  in  error  filed  their  written  motion  to  require  the  jury  to  make  direct 
and  responsive  answers  to  questions  numbered  from  3  to  11, 14, 16, 17,  22, 24, 
25,  27,  28,  31,  32,  36,  and  40,  and  this  motion  was  overruled.  TVe  find  abun- 
dant evidence  in  the  record  from  which  the  jury,  as  we  think,  could  easily  have 
answered  directly  some  of  these  questions.  Of  course,  the  court  committed 
error  in  instructing  the  jury  that  they  might  answer  the  special  questions  by 
simply  saying  "Don't  know"  or  "Cannot answer."  Railroad  Co,  v.  Cone^WJ 
Kan.  567,  15  Pac.  Rep.  499,  and  authoritias  cited.  The  practice  was  particu- 
larly objectionable  in  this  case,  as  it  is  a  very  close  question  on  the  facts  dis- 
closed by  this  trial  as  to  the  liability  of  the  railway  company.  It  is  recom- 
mended that  the  judgment  be  reversed  and  a  new  trial  awarded. 

Per  Curiam.    It  is  so  ordered ;  all  the  justices  concurring. 

(88  Kan.  754) 

Johnson  v.  Brant  et  al^ 
(Supreme  Cofwrt  of  Kansas.    April  7, 1888.) 

1.  Garnishment— When  Lxes— To  Enforce  Pre-existing  Lien. 

Garnishment  proceedings  do  not  lie  to  enforce  pre-existing  equities  or  liens  in  fa- 
vor of  the  plaintiff,  and  against  the  intended  garnishee,  or  some  third  person  who 
may  file  an  interplea  in  the  case,  claiming  the  attached  property,  money,  or  credits. 

2.  Samb— Property  Liable  to. 

Garnishment  proceedings  bind  such  property,  money,  and  credits,  and  only  such, 
as  belong  to  the  defendant,  and  are  not  exempt  from  attachment  and  gariiisnment, 
and  are  m  the  hands  of  the  garnishee,  crowing  by  him  to  the  defendant,  at  the  time 
when  the  garnishee  notice  is  served  upon  the  garnishee. 

3.  Same. 

A  plaintiff  in  a  garnishment  proceeding  can  never  obtain  a  garnishment  lien  upon 
more  in  the  hands  of  the  garnishee  than  the  defendant  owns,  and,  where  the  prop- 
erty or  fund  is  exempt  from  judicial  process,  he  cannot  obtain  a  lien  upon  even  that 
much. 
(SylUibiLs  by  the  Court) 

Error  to  district  court,  Franklin  county;  A.  W,  Benson,  Judge. 
Mechem  d'  Smart,  for  plaintiff  in  error.    John  W,  De/ordy  for  defendants 
in  error. 

Valentine,  J.  This  proceeding  in  error  is  brought  to  this  court  to  re- 
verse an  order  of  the  district  court  made  upon  an  interplea  filed  by  D.  P. 
Johnson  under  section  1,  c.  137,  Laws  1877,  (Conip.  Laws  1885,  par.  B839.) 
The  action  was  one  in  which  J.  A.  Brant  and  U.  M.  Beachy,  doing  business 
under  the  firm  name  of  Brant  &  Beachy,  were  the  plaintiffs,  and  W.  A. 
Clark  was  the  defendant.  Brant  &  Beachy  commenced  their  action  against 
Clark  for  8978.48  for  services  rendered  by  them  as  agents  in  the  sale  of  lands 
for  Clark  and  others,  and  in  such  action  obtained  an  order  of  attachment 
against  the  property  of  Clark,  upon  the  ground  that  Clark  was  a  non-resident 
of  the  state  of  Kansas.  They  also  filed  an  attidavit  for  garnishment,and  gave  no- 
tice to  the  officers  of  the  Goodwin  Bank  of  Ottawa  for  the  purpose  of  garnish- 
ing the  bank.  The  notice  contained  all  that  was  necessary  in  such  a  notice, 
and  a  great  deal  more.  By  the  terms  of  the  notice  it  was  not  only  attempted 
to  garnish  the  bank  and  its  officers  with  respect  to  all  property  and  credits 
held  by  them  at  the  time  of  the  service  of  the  notice  and  belonging  to  Clark, 
but  it  was  also  attempted  to  garnish  the  bank  with  respect  to  other  property 
and  credits  belonging  to  other  persons,  and  such  property  and  credits  also  as 
might  come  into  their  hands,  or  debts  that  might  be  owing  by  them  subse- 
quently to  the  service  of  the  notice  of  garnishment.     0.  W.  Goodwin,  presi- 


Digitized  by 


Google 


Kan.]  JOHNSON  v.  brant.  795 

dent  of  the  bank,  answereil  as  garnishee  for  the  bank  and  its  officers;  and  tlie 
answer  shows  that  the  bank  held  a  large  amount  of  money  and  notes  not  be-, 
longing  to  Clark,  but  belonging  to  Richmond  &  Titus,  and  of  course  "cov- 
ered by  the  notice  of  the  garnishment."  The  court  then  found  that  a  large 
amount  of  money  and  notes  "was  covered  by  notice  of  the  garnishment,"  and 
the  bank  was  ordered  to  retain  $1,100  thereof  in  its  hands  subject  to  the  event 
of  the  suit  and  the  further  order  of  the  court.  Afterwards,  and  oor  Septem- 
ber 7,  1885,  D.  P.  Johnson  filed  his  interplea.  He  claimed  to  own  the  afore- 
said property  and  credits  himself.  Brant  &  Beachy  answered  to  this  inter- 
plea, and  Johnson  replied.  Upon  these  pleadings  a  trial  was  had  before  the 
court  without  a  jury,  and  the  court  made  special  findings  of  fact  and  conclu- 
sions of  law,  and  stated  them  separately.  The  findings  of  fact  are  so  volu- 
minous that  they  cannot  well  be  given  in  this  opinion.  We  will  attempt, 
however,  to  state  the  substance  of  them,  so  far  as  they  are  material  and  nec- 
essary for  the  consideration  of  the  questions  really  involved  in  this  case. 
Clark,  as  the  agent  of  Underwood,  Clark  &  Co.,  held  the  legal  title  to  and 
owned  a  large  amount  of  land  upon  which  Johnson  held  a  mortgage  for  $20,- 
000.  Clark  owed  to  Brant  &  Beachy  the  amount  for  which  they  sued  him  in 
this  action,  and  he  agreed  to  pay  the  same  out  of  the  proceeds  of  the  sales  of 
the  land  when  paid.  Brant  &  Beachy  procured  such  sales;  and  afterwards, 
but  before  such  proceeds  were  paid,  informed  Johnson  that  Clark  owed  them 
this  amount,  and  Johnson  agreed  that  he  would  see  that  it  was  paid,  stating: 
"I  will  make  the  claim  mine,  and  see  it  paid."  The  Goodwin  Bank  was  John- 
son's agent  to  receive  the  money  for  him  on  his  mortgage,  and  to  perform 
various  other  acts  for  him.  Henry  Jayne  was  an  agent  of  Clark  to  receive 
the  purchase  money  for  the  land  when  paid,  and  to  pay  the  same  to  Johnson, 
or  to  his  agents,  on  Johnson's  mortgage.  On  May  29, 1885,  certain  of  the 
purchasers  paid  to  Jayne  the  amount  of  the  purchase  money  which  they 
owed;  and,  while  he  («rayne)  still  had  it  in  his  possession,  Brant  &  Beachy 
demanded  of  him  payment  of  their  claim  against  Clark,  but  he  refused.  Jayne 
then  paid  the  money  to  the  Goodwin  Bank  on  Johnson's  mortgage,  and  the 
money  was  placed  to  Johnson's  credit;  and  releases,  which  had  previously  been 
executed  by  Johnson,  and  placed  in  the  Goodwin  Bank,  releasing  the  prop- 
erty from  Johnson's  mortgage,  were  handed  to  the  purchasers.  Brant  & 
Beachy,  also,  at  the  same  time,  and  before  find  afterwards,  demanded  pay 
ment  of  their  claim  from  the  Goodwin  Bank,  but  the  bank  also  refused,  and 
they  then  commenced  this  action,  and  garnished  the  bank  in  about  one  hour 
thereafter.  There  were  many  other  facts  found  by  the  trial  court  which  we 
deem  immaterial  to  the  consideration  of  the  case  by  us.  The  trial  court  also 
made  the  following  conclusions  of  law:  "(1)  That,  by  their  agreements  with 
Wilson  and  his  grantees,  the  plaintiffs  acquired  a  lien  upon  the  funds  arising 
on  sales  made  by  them  for  the  payment  of  their  said  claims.  (2)  Conceding 
that,  in  the  absence  of  notice,  the  lien  of  the  interpleader  under  his  mortgage 
was  paramount  to  that  of  the  plaintiffs,  still  he  could  waive  such  priority  by 
parol,  and  did  so  waive  the  same,  as  appears  from  tlie  18th  finding  of  fact. 
(3)  Upon  ali  the  facts  above  stated,  the  plaintiffs  have  the  superior  equity  to 
the  fund  in  controversy,  and  the  same  must  be  held  to  satisfy  any  judgment 
that  may  be  rendered  in  this  action  against  the  defendant  W.  A.  Clark."  The 
court  then,  upon  its  findings  and  conclusions,  rendered  the  following  judg- 
ment: "It  is  therefore  considered  by  the  court  here  that  the  claim  of  the  said 
plaintiffs  to  the  $1,100  garnished  and  attached  in  the  hands  of  the  Goodwin 
Bank  is  prior,  superior,  and  paramount  to  that  of  said  intervenor,  D.  F.John- 
son, to  said  fund,  and  that  he  take  nothing  by  his  said  interplea,  and  that  the 
plaintiffs  recover  their  costs  from  Johnson."  The  "agreements"  mentioned 
in  the  first  conclusion  of  law  were  agreements  made  by  the  plaintiffs,  Brant 
&  Beachy,  first  with  E.  E.  Wilson,  and  afterwards  with  Clark,  and  finally 
with  Johnson,  that  their  claim  should  be  paid  from  the  funds  arising  from 
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the  sales  of  the  land;  but  how  the  plaintiffs,  by  such  agreements,  could  ac- 
quire a  lien  upon  such  funds,  or  how  such  a  lien  could  be  enforced,  in  a  pro- 
ceeding In  attachment  and  garnishment,  it  is  difficult  to  understand.  A  pro- 
ceeding in  garnisliment  can  be  maintained  only  upon  the  theory  that  the  prop- 
erty attached  by  such  proceeding  belongs  to  tlie  defendant  in  the  action, 
(which  in  this  case  is  Claris,)  and  not  to  any  one  else. 

The  se(k>nd  conclusion  of  law  is  also  founded  upon  the  theory  that  the  plain- 
tiffs had  a  lien  upon  the  aforesaid  funds,  and  that,  while  Johnson  may  liave 
had  a  paramount  lien  thereon,  still  that  Johnson,  by  his  parol  agreement  with 
Brant  &  Beachy,  waived  his  priority  of  lien,  and  conferred  priority  upon  the 
plaintiffs'  lien.  As  before  stated,  we  think  the  plaintiffs  did  not  have  any  lien 
upon  these  funds;  and,  besides,  Jolmson's  waiver  appears  to  have  been  wholly 
by  parol,  and  without  consideration  whatever;  and  it  was  also  an  agreement 
to  answer  for  the  debt  ordefault  of  another  person.  In  this  connection,  how- 
ever, we  might  also  state  that  on  September  25,  1884,  Richmond  &  Titus, 
who  were  Johnson's  agents,  wrote  the  following  letter  to  the  Goodwin  Bank, 
which  was  also  an  agent  of  Johnson,  which  letter  reads  as  follows:  '*Z.  C 
Stine,  Cashier  Goodwin  Bank,  Ottawa,  Kansas — Dear  Sir:  Yours  of  the 
23d  at  hand.  Underwood,  Clark  &  Co.  told  us  they  should  settle  Beachy's 
claim.  Presume  that  they  will  do  so  if  they  have  to.  We  think  it  will  be  ar- 
ranged, but  perhaps  they  hope  to  reduce  the  demand  some.  We  would  pi*e- 
fer  to  have  the  whole  amount,  but  if  Beachy's  claim  must  be  settled  let  it  be 
done.  C,  C.  &  Co.  will  make  the  amount  good  to  us.  Yours,  truly,  Kich- 
MOND  &  Titus.    We  notify  U.,  C.  &  Co.  to-day." 

Of  course,  this  letter  from  one  agent  of  Johnson  to  another  agent  of  John- 
son cannot  be  construed  into  a  contract  between  Johnson  and  Brant  &  Beachy, 
or  as  giving  to  Brant  &  Beachy  a  lien  upon  the  funds  still  in  the  hands  of 
the  purchasers  of  the  real  estate,  but  presumably  to  be  paid  to  the  sellers,  and 
by  them  to  the  mortgagee,  Johnson,  even  if  such  a  lien  could  be  enforced  in 
this  kind  of  proceeding,  which  it  cannot. 

The  third  conclusion  of  law  is  that  the  plaintiffs  have  the  superior  equity 
to  the  fund  in  controversy.  Now,  proceedings  in  attachment  and  garnish- 
ment do  not  lie  to  enforce  pre-existing  equities  or  liens  in  favor  of  the  plain- 
tiffs, whether  against  the  intended  garnishee  or  some  third  person,  as  John- 
son was,  or  some  one  else,  but  only  to  attach  something  subject  to  attachment 
or  garnishment  belonging  to  the. defendant,  and  to  subject  the  same  to  the 
payment  of  the  plaintiffs'  claim.  Plaintiffs  never  attach  their  own  property 
or  their  own  equities  or  Hens,  but  they  merely  attempt  to  attach  something 
belonging  to  the  defendant.  If,  however,  it  be  supposed  that  the  equity  or 
lien  supposed  to  exist  in  this  case  arose  simply  by  virtue  of  the  attachment 
and  garnishment  proceedings,  then  such  equity  or  lien  could  arise  only  be- 
cause the  property  or  fund  in  the  Goodwin  Bank  belonged  to  Clark  wlien  the 
notice  of  garnishment  was  served  upon  the  officers  of  the  bank.  But,  as  we 
understand,  there  is  no  such  claim  made  that  such  property  or  fund  belonged 
to  Clark  at  that  time,  but  it  is  admitted  that  it  belonged  to  Johnson,  and  it  is 
claimed  by  Brant  &  Beachy  that  they  had  and  still  have  a  prior  and  para- 
mount equity  or  lien  to  and  upon  about  i$l,000  thereof,  by  reason  of  previous 
transactions.  The  fund  at  that  time,  which  belonged-  to  Johnson,  and  was 
deposited  in  the  Goodwin  Bank,  consisted  of  sometliing  over  08,000  in  money, 
and  about  $6,500  in  mortgage  notes,  and  the  mortgage  was  for  $20,000.  But* 
certainly,  whatever  may  be  claimed  in  this  case,  the  aforesaid  fund  did  not 
belong  to  Clark  when  the  service  of  the  notice  of  garnishment  was  made  upon 
the  bank.  When  the  money  was  paid  to  Jayne,  who  was  Clark's  agent,  who 
was  the  agent  of  Underwood,  Clark  &  Co.,  it  may  be  said,  for  the  purposes  of 
this  case,  that  it  belonged  to  Clark.  But,  when  Jayne  paid  it  into  the  Good- 
win Bank  on  Johnson's  mortgage,  it  then  became  the  property  of  Johnson, 
and  Clark  had  no  more  interest  in  it  than  the  puichaser  of  the  land  who  had 
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paid  it  to  Jayne.  After  that  money  was  paid  into  the  bank,  neitlier  Jayne, 
nor  Clark,  nor  Underwood,  Clark  &  Co.  could  have  maintained  an  action 
against  Johnson  or  against  the  bank  to  recover  it  back,  or  to  recover  any  part 
thereof,  and  the  reason  for  this  is  simply  that  no  part  of  such  money  belonged 
at  that  time  to  any  one  of  them;  and,  as  it  did  not  belong  to  the  defendant 
Clark,  the  plaintiffs  procured  no  equity,  nor  lien,  nor  anything  else  valuable, 
by  virtue  of  their  attempted  garnishment.  Garnishment  proceedings  bind 
just  such  property,  money,  and  credits,  and  only  such,  as  belong  to  the  de- 
fendant, and  are  not  exempt  from  attachment  and  garnishment,  and  are  in 
the  hands  of  the  garnishee,  or  owing  by  him  to  the  defendant,  at  the  time 
when  the  garnishee  notice  is  served  upon  the  garnishee.  Civil  Code,  §  206. 
As  to  what  and  the  time  when  the  lien  attaches,  see  Phelps  v.  Railroad,  Co.. 
28  Kan.  165;  Mtuszy  v.  Lantry,  30  Kan.  49, 2  Pac.  Rep.  102;  Railroad  Co,  v. 
Hiompaofif  31  Kan.  180,  1  Pac.  Rep.  622.  A  plaintiff  in  garnishment  pro- 
ceedings can  never  obtain  a  garnishment  lien  upon  more  in  the  hands  of  the 
garnishee  than  the  defendant  owns;  and,  where  the  property  or  fund  is  ex- 
empt from  judicial  process,  he  cannot  obtain  a  lien  upon  even  that  much. 
We  think  that  the  able  and  careful  district  judge  who  tried  this  case  was  in 
some  manner  or  for  some  reason  misled;  and,  believing  the  judgment  to  be 
erroneous,  it  .will  be  reversed,  and  the  cause  remanded  for  a  new  tjial. 
All  the  justices  concurring. 


(39  Kan.  172) 

Ives  d.  Addison. 
(Supreme  Court  of  Kansas.    April  7,  ISSS.) 

Judgment — Assionuent — Gaknishmrnt  bt  Crbditob  op  Assignor. 

F.  brought  an  action  against  C.  before  a  justice  of  the  peace  for  the  recovery  of 
money.  After  judgment  was  given  by  the  justice  in  favor  of  F.,  he  duly  assigned 
the  same  to  A.,  which  assignment  was  filed  by  the  justice,  and  noted  on  the  record. 
Bubsequentbr,  C.  appealed  from  the  judgment  to  the  district  court,  and  the  certified 
transcript  of  the  record  taken  up  on  appeal  showed  the  assignment  to  A.  The  case 
was  there  continued  in  the  name  of  F.,  and  judgment  was  again  given  for  plaintiff. 
Later,  a  creditor  of  F.  caused  C.  to  be  garnished,  and  he  answered  that  he  was  in- 
debted to  F.  upon  the  aforementioned  judgment.  Held,  that  the  assignment  of  the 
judgment  to  A.  transfenred  all  interest  therein  of  F.  to  A,  and  the  ciiBdit  could  not 
thereafter  be  garnished  or  appropriated  by  the  creditor  of  F. 

{Syllaiyus  by  the  Court.) 

Error  to  district  court,  Green  wood  county;  Charles  B.  Graves,  Judge. 
R,  C.  Summers  and  C,  W,  Shinn,  for  plaintiff  in  error.    22.  P.  Kelly  and 
W.  8,  Marlin.  for  defendant  in  erroi:. 

Johnston,  J.  This  action  was  brought  in  the  district  court  of  Greenwood 
county  by  E.  J.  Addison  against  N.  H.  Ives  and  W.  S.  Robertson,  clerk  of  the 
district  court  of  Greenwood  county,  to  recover  956,  alleged  to  have  been  paid 
to  the  clerk,  Ilobertson,  in  satisfaction  of  a  judgment  owned  by  Addison,  und 
which  amount  was  paid  by  the  clerk  of  the  court  to  Ives.  From  the  record 
it  appears  that  on  December  9,  1885,  one  William  Preeman  owned  a  herd  of 
cattle,  upon  which  H.  P.  Crofl  held  a  first  moitgage,  and  E.  J.  Addison  a  sec- 
ond mortgage,  to  secure  the  payment  of  debts  owing  to  them,  respectively, 
by  Freeman.  On  that  day.  Freeman  sold  tlie  cattle  to  Croffi  under  an  ar- 
rangement that  Groff  should  purchase  them  at  an  agreed  price,  and  tliat  the 
balance  of  the  purchase  money  remaining  after  the  satisfaction  of  Croff-s  mort- 
gage should  be  paid  to  Addison  to  apply  upon  his  debt  and  second  mortgage. 
Under  this  arrangement  there  remained  a  balance  of  about  $141,  to  apply 
upon  the  second  mortgage.  Crotf  failed  to  pay  this  balance.  An  action  was 
begun  by  Freeman  before  a  justice  of  the  peace  to  collect  the  same,  and  on 
December  28,  1885,  he  recovered  a  judgment  for  $212,  and  on  the  same  day 
the  judgment  was  duly  assigned  to  Addison.  Croif  subsequently  appealed 
from  the  judgment  of  the  justice  of  the  peace  to  the  district  court;  and  on 
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May  26, 1886,  the  cause  was  again  tried,  and  judgment  rendered  against  Croff 
for  $141.90,  and  immediately  thereafter  another  written  assignment  was  made 
by  Freeman  to  Addison.  On  the  same  day,  Ives  was  the  holder  of  a  judg- 
ment against  Freeman;  and,  about  the  time  that  a  result  was  reached  in  the 
trial  of  the  case  of  Freeman  v.  Croff,  Ives  caused  a  notice  of  garnishment  to 
be  served  upon  Croff.  On  June  5,  1886,  Ci-off  answered  the  interrogatories 
in  the  garnishment  proceeding,  and  stated  that  he  was  owing  Freeman  on  the 
judgment  in  the  case  of  Freeman  v.  Croff,  and  an  order  was  made  that  he 
pay  into  the  hands  of  the  clerk  of  the  district  court  a  sum  sufficient  to  satisfy 
the  judgment  in  the  case  of  Ives  v.  Freeman,  which  was  about  ^54.  On  July 
0,  1886,  Croff  paid  to  the  clerk  of  the  district  court  the  amount  of  the  judg- 
ment and  costs  in  the  case  of  Freeman  v.  Croff,  and  the  clerk  receipted  for 
the  amount,  and  canceled  the  judgment.  On  the  same  day,  and  at  about  the 
same  time,  Ives  demanded  from  the  clerk  an  amount  sufficient  to  satisfy  his 
judgment  against  Freeman,  and  the  clerk  thereupon  paid  to  him  S54  out  of 
the  amount  paid  in  by  Croff.  Subsequently,  Addison,  finding  that  the  judg- 
ment against  Croff.  which  had  been  assigned  to  him,  was  fully  paid  and  sat- 
isfied, demanded  that  the  clerk  pay  to  him  the  amount  received,  and  the  clerk 
thereupon  paid  him  the  amount,  less  the  ^4  which  he  had  previously  paid  to 
Ives.  Addison  then  began  this  action  to  recover  the  balance,  and  at  the  Sep- 
tember term,  1886,  the  cause  was  tried  by  the  court  without  a  jury.  By  con- 
sent, Robertson  was  dropped  out  of  the  case,  and  the  finding  and  judgment  of 
the  court  was  in  favor  of  Addison,  of  which  judgment  Ives  now  complains. 

Some  objections  are  made  to  rulings  in  the  reception  of  testimony,  but  we 
do  not  think  any  of  them  are  substantial  or  requii'e  discussion. 

It  is  insisted  that  the  finding  and  judgment  are  contrary  to  the  evidence  and 
the  law.  Ko  special  findings  of  fact  were  asked  for  or  made,  and  therefore 
the  view  taken  by  the  court  of  the  evidence,  and  the  exact  grounds  upon  which 
its  judgment  was  placed,  cannot  be  stated;  but,  under  the  facts  disclosed  in 
the  record,  the  judgment  must  be  upheld.  It  is  claimed,  in  behalf  of  Ives, 
that  the  money  in  controversy  was  rightfully  paid  to  him  by  the  clerk,  for  the 
reason  that  the  notice  of  garnishment  was  served  upon  Croff,  and  the  funds 
in  his  hands  attached,  before  Addison  acquired  any  right  in  the  judgment. 
Independent  of  the  fact  that  Addison  had  a  lien  on  the  cattle,  and  a  right  to 
the  funds  arising  from  their  sale,  we  think  the  garnishment  proceeding  did 
not  operate  to  transfer  Croff 's  indebtedness,  or  any  part  of  it,  to  Ives.  The 
order  of  garnishment  operated  only  as  an  assignment  or  transfer  to  Ives  of 
any  debt  due  from  Croff  to  Freeman  at  the  time  the  notice  was  served.  If . 
the  debt  or  judgment  was  assigned  to  Addison  before  that  time,  it  was  placed 
beyond  the  reach  of  garnishment.  Civil  Code,  §  206;  Johnson  v.  Brant,  38 
Kan.  — ,  ante,  794.  Now,  it  appears  that  an  assignment  was  made  by  Free- 
man to  Addi3on  at  the  time  the  judgment  was  obtained  against  Croff  l)efore 
the  justice  of  the  peace.  This  transfer  was  based  on  a  valid  consideration, 
and  no  subsequent  one  was  necessary;  and  therefore  the  second  assignment, 
and  whether  it  was  made  before  or  after  the  notice  of  garnishment  was  served, 
may  be  left  out  of  consideration.  It  is  true  that  an  appeal  was  afterwards 
taken,  and  the  case  prosecuted  further  in  the  name  of  Freeman,  the  assignor 
of  the  judgment.  But  this  did  not  nullify  the  assignment,  nor  affect  the  in- 
terest which  Addison  thereby  acquired.  Section  40  of  the  Code  provides  that, 
in  case  of  any  transfer  of  interest  during  the  pendency  of  the  action,  it  "may 
be  continued  in  the  name  of  the  original  party,  or  the  court  may  allow  the 
person  to  whom  the  transfer  is  made  to  be  substituted  in  the  action."  Addi- 
son chose,  as  is  allowable,  to  continue  the  action  in  the  name  of  Freeman  as 
plaintiff,  and  it  cannot  be  successfully  said  tiiat  no  notice  of  this  assignment 
was  given.  It  appears  that  the  transcript  of  the  record  from  the  justice's 
court  showed  an  assignment  of  the  judgment  to  E.  J.  Addison,  dated  Decem- 
ber 28,  1885.    A  certified  transcript  showing  this  fact  was  transmitted,  with 
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the  andertaking  on  appeal  and  the  other  papers  in  the  case,  to  the  district 
court,  and  hence  all  parties  had  notice  of  the  transfer  of  interest  to  Addison. 
Beyond  that,  there  is  much  in  the  testimony  that  indicates  that  Grofif  had  act- 
ual notice  of  the  interest  of  Addison,  and  that  he  was  actively  endeavoring  to 
assist  Ives  in  securing  a  portion  of  the  amount  paid  in  by  him  upon  the  Free- 
man judgment.  But  his  liability  as  garnishee  is  not  to  be  adjudicated  in  this 
action.  Addison  was  not  a  party  to  the  garnishment  proceeding,  and  had  no 
notice  of  it,  and  hence  it  cannot  be  said  tliat  he  has  waived  his  right  acquired 
under  the  assignment.  The  assignment^  being  effectual,  transferred  all  right 
to  the  judgment  and  its  fruits  from  Freeman  to  Addison,  and  only  such  prop- 
erty, money,  or  credits  as  belonged  to  Freeman  at  the  time  the  notice  was 
served,  could  be  affected  or  bound  by  the  garnishment.  It  is  clear,  therefore, 
that  Addison  was  entitled  to  the  full  amount  paid  in  upon  the  judgment,  and 
therefore  we  think  the  district  court  reached  the  correct  result.  The  judg- 
ment will  be  affirmed. 
AU  the  justices  concurring. 


(89  Kan.  148) 

Sawyer  et  al.  c.  Symns  et  ah 
iSuvreme  Court  of  Kansas.    April  7, 1888.) 

1.  Patthent— "What  Constitutes — Authority  to  Receivb. 

When  a  firm,  doing  business  as  general  merchants,  order  goods  of  one  whom  they 
know  is  not  dealing  in  such  goods,  and  they  are  shipped  to  them  by  a  wholesale 
house  in  a  city  near  their  place  of  business,  and  an  Invoice,  commencing,  ^*  Bought 
of  A.  B.  S.  &  Co.  *  ♦  *  Messrs.  S.  &  C, "  is  sent  to  them  at  the  time  the  goods 
are,  it  should  lead  the  firm  to  inquire  of  whom  they  bought,  and  whom  they  should 
pay  for  the  goods  received 

2,  Same. 

Whenever  one  of  two  innocent  parties  must  suffer  by  the  aots  of  a  third,  the  one 
who  has  enabled  such  third  party  to  occasion  the  loss  must  sustain  it. 
{Syllabus  Jyy  Holt,  C.) 

Commissioners'  decision.  Error  to  district  court,  Atchison  county;  D. 
Martin,  Judge. 

Action  for  goods  sold,  brought  by  A.  B.  Symns,  John  B.  Murphy,  Joseph 
W.  Allen,  and  John  J.  O'Donnell,  partners  as  A.  B.  Symns  &  Co.,  against 
Samuel  D.  Sawyer  and  John  D.  Cris:;,  partners  as  Sawyer  &  Crist.  Judgment 
for  plaintiffs,  and  defendants  bring  error. 

Jackson  <&  Eoyse,  for  plaintiffs  in  error.  Tomlinson  de  Eaton,  for  defend- 
ants in  error. 

• 

Holt,  C.  The  defendants  in  error,  as  plaintiffs,  brought  this  action  to  re- 
cover the  amount  of  a  bill  of  groceries  claimed  by  plaintiffs  to  have  been 
bought  of  them  by  defendants,  through  their  agent,  one  Littonsky.  The  de- 
fense interposed  was  that  Littonsky  was  not  their  agent,  but  was  the  princi- 
pal from  whom  defendants  purchased,  and  to  whom  tiiey  made  full  payment 
at  the  matuiity  of  the  debt.  This  action  was  tried  by  the  court  without  a 
jury  at  the  February  term,  1886.  The  court  made  special  findings  of  fact, 
and  rendered  judgment  for  the  amount  of  plaintiffs'  claim.  In  1883  the  de- 
fendants were  keeping  a  small  store  at  Comet,  Brown  county,  a  little  vilbige 
off  the  line  of  the  railroads.  Littonsky  had  often  sold  them  dry  goods  and 
notions  out  of  a  cart  in  which  he  carried  his  goods.  In  December,  1888,  John 
D.  Crist,  one  of  the  defendants,  met  Littonsky  in  the  cars  as  he  was  going 
to  Atchison,  and  told  him  that  he  was  going  there  to  purchase  goods.  Lit- 
tonsky asked  and  obtained  permission  to  buy  tlie  goods  for  him,  giving  as  a 
reason  that  he  had  an  uncle  in  Leavenworth,  of  whom  he  could  get  money, 
and  could  furnish  them  to  Sawyer  &  Crist  cheaper  than  Crist  could  buy  them 
himself,  and  still  make  his  commission;  whereupon  Crist  made  out  a  list  of 
groceries  and  handed  it  to  him.    Littonsky,  obtaining  a  letter  of  introduction^ 
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went  to  the  store  of  plaintiffs,  in  Atchison,  and  ordered  the  groceries  for  Saw- 
yer &  Crist,  and  guarantied  their  payment.  The  plaintiffs  shipped  them  at 
once  to  Comet  to  the  defendants,  and  at  the  same  time  sent  them  an  invoice, 
which  had  for  its  heading:  "Bought  of  A.  B.  Symns  &  Co.,  wholesale  gro- 
cers. *  *  *  Messra.  Sawyer  &  Crist,  Comet,  Kansas."  Tiie  goods  were 
received  by  Sawyer  &  Crist,  and  placed  in  their  general  stock.  Afterwards, 
Littonsky  wrote  them  a  letter  for  the  amount  they  were  owing  him,  938.50, 
for  goods  previously  delivered  from  his  cart;  and,  before  80  days  had  expired 
after  he  had  ordered  the  goods,  he  called  at  the  store  of  defendants,  when  they 
paid  him,  not  only  the  amount  they  oWed  him,  but  also  the  amount  of  the 
bill  of  goods  sent  by  A.  B.  Symns  A  Co.  He  had  never  before  ordered  any 
goods  for  them,  nor  did  plaintiffs  know  him  before  this  letter  of  introduction. 
He  left  the  day  after  he  received  the  money,  and  has  never  been  seen  or  heard 
of  since  by  the  parties  to  this  action.  An  effort  was  made  to  look  him  up, 
whi'ch  proved  futile.  At  the  expiration  of  30  days  the  plaintiffs  notified  the 
defendants  their  bill  was  due,  and  considerable  correspondence  passed  between 
the  parties.  About  a  year  afterwards  the  account  was  handed  to  Tomlinson 
A  Eaton  for  collection.  Mr.  Tomlinson  presented  it  to  Sawyer,  one  of  the 
defendants,  when  Sawyer  executed  a  firm  note,  due  six  months  after  date, 
without  interest,  which  the  plaintiffs  refused  to  accept,  and  an  action  was 
immediately  brought  upon  the  account.  Sawyer,  who  was  then  on  his  way 
to  Kansas  City  to  visit  his  former  partner,  was  served  with  summons,  and 
again  executed  a  firm  note  in  favor  of  plaintiffs,  due  in  60  days,  with  inter- 
est, and  gave  it  to  Tomlinson  subject  to  the  approval  of  plaintiffs.  From 
Kansas  City  the  defendants  inquired  by  telephone  whether  plaintiffs  would 
{iccept  such  note,  and  were  at  once  notified  that  they  would  not. 

Defendants  complain  that  the  findings  of  fact  are  not  sustained  by  the  evi- 
dence; that  they  are  not  sufficiently  definite  and  certain,  and  that  from  the 
testimony  introduced  the  judgment  should  have  been  for  the  defendants,  in- 
stead of  the  plaintiffs.  We  think  none  of  the  grounds  taken  by  the  defend- 
ants are  tenable.  By  an  examination  of  the  circumstances  attending  the  sale, 
the  evidence  shows  that  the  plaintiffs  sent  an  invoice  when  they  shipped  the 
goods,  which  was  notice  to  the  defendants  that  the  groceries  had  been  sold  to 
them,  not  to  Littonsky.  In  this  transaction  the  plaintiffs  were  doing  busi- 
ness in  no  unusual  manner.  On  the  contrary,  the  evidence  shows  that  this 
mode  of  selling  goods  was  frequently  practiced.  The  heading  of  the  invoice 
should  have  furnished  the  defendants  with  sufficient  information  that  they 
weredealing  with  plaintiffs;  and  also  from  it,  and  other  circumstances  within 
their  knowledge,  that  Littonsky  bought  the  goods  of  plaintiffs  for  them,  and 
that  he  was  not  the  party  from  whom  they  were  buying  these  goods  direct. 
There  is  no  evidence  that  could,  even  by  inference,  make  Littonsky  the  agent 
of  plaintiffs.  On  the  other  hand,  if  he  were  not  employed  by  the  defendants 
as  their  agent  to  buy  the  goods  in  question,  though  a  part  of  Cristas  testimony 
might  be  construed  to  make  him  one,  it  was  at  their  suggestion  that  he  pur- 
chased them.  It  is  established  that  plaintiffs,  in  all  this  matter,  pursued  the 
methods  customary  and  usual  among  merchants.  It  also  appears  that  defend- 
ants paid  Littonsky  in  good  faith.  He  took  advantage  of  their  acquaintance 
with  and  confidence  in  him  to  obtain  this  money.  It  is  a  well-known  and  of  t*ap- 
proved  rule  that,  whenever  one  of  two  innocent  parties  must  suffer  by  the  actsof 
a  third,  the  one  who  enabled  such  third  party  to  occasion  such  loss  must  sustain 
it.  Apply  i  ng  tliis  principle  to  the  evidence  in  this  action,  it  is  plain  that  the  de- 
fendants should  pay  the  second  time  for  the  goods,  rather  than  plaintiffs  should 
lose  them  without  fault  on  their  part.  The  defendants  cite  Landey  v.  Cor 
bett,  18  Cal.  494,  as  authority  in  their  favor  decisive  of  this  case.  The  facts 
in  that  case  were  that  one  Broadhurst  was,  and  had  been  for  some  time,  a 
wholesale  merchant  in  San  Francisco,  having  a  stock  in  his  storehouse,  from 
whom  Corbett  had  been  in  the  habit  of  buying  goods  of  the  same  kind  as  those 
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named  in  the  action  brought,  and  paying  him  therefor.  He  bought  of  Broad- 
hurst  five  hogsheads  of  a)e;  and,  as  he  did  not  have  it  in  store,  he  obtained  an 
order  from  Lumley,  and  gave  it  to  Corbett.  The  ale  delivered  was  Lumley's, 
biit  the  defendant  belifeved  it  to  have  been  Broadhurst's,  and  paid  him  for  it. 
That  authority  is  not  entirely  applicable  in  this  case.  It  differs  in  this,  and 
we  believe  the  difference  a  material  one:  Broadhurst  was  a  merchant  who 
usually  carried  a  large  stock  of  the  same  Icind  as  those  sold ;  Littonslcy  did  not 
own  a  store,  never  liad  dealt  in  the  kind  of  goods  ordered,  did  not  pretend  to 
own  them,  but  said  he  could  buy  them  elsewhere.  Broadhurst  had  repeatedly 
sold  and  received  payment  for  goods  of  like  character;  Littonsky  had  never 
even  pretended  to  traffic  in  similar  goods  before.  Corbett  himself  procured 
the  goods  upon  the  order  "to  deliver"  them;  these  plaintiffs  sent  the  goods 
upon  the  order  of  Littonsky,  given  personally  to  them.  The  plaintiffs  in  this 
action  sent  an  invoice  to  defendants,  which  showed  that  defendants  had  bought 
the  goods  of  plaintiffs;  these  defendants  paid  Littonsky  for  goods  he  did  not 
carry;  Corbett  paid  Broadhurst,  as  he  had  often  done  before.  We  think  this 
authority  should  not  control  the  decision  of  the  case. 

The  defendants  asked  that  the  findings  be  made  more  definite  and  certain; 
and  that  some  of  them,  designating  the  ones,  should  be  set  aside,  for  the  rea- 
son that  they  were  not  supported  by  the  evidence.  They  were  voluminous, 
and  sufficiently  comprehensive,  detinite,  and  certain  to  support  the  judgment. 
Probably  one  of  the  findings  was  more  favorable  to  the  plaintiffs  than  the  evi- 
dence would  justify;  but,  under  the  evidence  brought  here  and  the  other 
findings,  the  error  was  Immaterial.  There  is  very  little  confiict  in  the  evi- 
dence; and,  from  the  almost  undisputed  facts  in  the  case,  the  judgment  was 
correctly  given  in  favor  of  the  plaintiffs.  It  is  therefore  recommended  that 
the  judgment  be  affirmed. 

Per  CcjniAM.    It  is  so  ordered;  all  the  justices  concurring. 

<39  Kan.  211) 

"Whitson  f>.  Gritfis,  Sheriff. 
(Supreme  Court  of  Kansas.    April  7, 1888.) 

1.  Pbaitdulent  Conveyances— Chattel  Mortgages— Benefit  to  Mobtgaoob. 

Where  a  chattel  mortgage  is  given,  by  the  terms  of  which  the  mortgagor  receives 
some  benefit  therefrom,  held^  the  mortgage  is  not  for  that  reason  void,  provided 
such  provisions  are  made  in  good  faith,  although  the  property  is  thereby  placed 
out  of  the  reach  of  creditors. 

2.  Same— Chattel  Mobtgagb— Between  Stbp-Dauohtbb  and  Step-Motheb. 

Where  the  evidence  shows  that  the  mortgagor  is  a  step-daughter  of  the  mort- 
gagee, and  that  they  lived  together  as  members  of  one  family,  it  is  proper  for  the 
court  to  instruct  the  jury  that  such  facts  may  be  taken  into  consideration  by  them 
in  determining  the  good  faith  of  the  transaction. 

8.  Same— Chattel  MoBtgaab— Possession  of  Mobtgaoob. 

Where  a  mortgage  is  given  on  a  stock  of  goods,  with  a  stipulation  for  possession 
thereof  by  the  mortgagor,  and  by  agreement  outside  the  mortgage  the  mortgagor 
is  permitted  to  continue  disposing  of  the  goods  in  the  ordinary  course  of  business, 
and  to  use  a  portion  of  the  proceeds  thereof  in  the  support  of  ms  family,  paying  the 
remainder  over  in  the  discharge  of  the  mortgage  debt,  the  whole  transaction  is  not 
thereby,  as  matter  of  law,  rendered  fraudulent  and  void  as  against  creditors,  but 
will  be  upheld  or  condemned  according  as  the  arrangement  is  entered  into  and  car- 
ried out  in  good  faith  or  not. 

iSyllalms  by  Ctogston^  C.) 

Commissionex's'  decision.  Error  to  district  court.  Chase  county;  L.  Houk, 
Judge. 

This  wixs  an  action  brought  by  C.  C.  Whitson,  the  plaintiff  in  error,  against 

J.  W.  Griffis,  the  defendant  in  error,  as  sheriff  of  Chase  county,  to  recover  the 

*  possession  of  a  stock  of  goods  which  plaintiff  alleged  that  he  had  a  special 

ownership  in.    The  record  shows  that  at  and  before  December  28,  1885.  one 

M.  E.  Breese  was  the  owner  and  in  possession  of  a  store  at  Cottonwood  Falls, 

v.l7p.no.8— 51 
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in  Chase  county,  upon  which  day  she  executed  to  the  plain ti(T  a  chattel  mort- 
gage on  all  the  stocif  of  goods  and  fixtures  contained  in  said  store  to  secure 
the  payment  of  a  promissory  note  executed  to  him  for  the  sum  of  $900,  pay- 
able three  months  after  date.  Said  chattel  mortgage  had  a  condition  in  it  as 
follows:  "That  the  said  party  of  the  first  part,  M.  E..Breese,  shall  remain  in 
possession  of  the  property  herein  conveyed,  and  may  sell  and  dispose  of  the 
same,  or  any  part  thereof,  upon  the  following  conditions,  to-wit:  That  she 
sliall  keep  an  account  of  all  sales  made  by  her  each  day,  in  a  book  kept  for 
that  purpose,  and  that,  prior  to  the  close  of  banking  hours  in  each  day,  shall 
dei>osit  in  the  Cottonwood  Falls  or  Chase  County  National  Bank,  to  the  order 
of  the  second  party,  the  proceeds  of  all  sales  made  up  to  the  time  of  deposit, 
less  such  amounts  of  necessary  change  as  may  have  to  be  kept  on  hand  for 
the  purpose  of  trade  after  the  hours  of  deposit.  The  amounts  so  retained 
each  day  shall  be  shown  by  a  cash-book.  That  the  first  party  shidl  have  a 
right  to  obtain,  from  the  proceeds  of  such  sales  aforesjiid.  the  necessary  ex- 
penses attending  the  selling  and  care  of  said  property,  including  store  rent, 
fire,  lights,  fuel,  clerk  hire,  and  also  reasonable  living  expenses  of  said  party 
of  the  first  part  and  her  family,  while  she  devotes  her  time  to  the  business  of 
selling  and  disposing  of  said  property,  for  the  purpose  of  paying  said  indebt- 
edness; and,  for  the  purpose  last  mentioned  as  aforesaid,  said  party  of  the 
first  part  shall  have  the  right  to  draw  upon  the  funds  arising  from  such  sales, 
subject  to  the  approval  of  the  second  party,  and  such  draft  or  order  shall  state 
the  purpose  for  which  it  is  drawn  upon  its  face.  That  whenever  it  is  neces- 
sary to  purchase  any  articles  or  staple  goods,  from  time  to  time,  in  order  to 
sell  the  other  goods,  a  check  or  order  may  be  drawn,  with  the  consent  of  the 
second  party,  to  pay  for  such  goods.  When  purchased,  shall  be  kept  separate 
from  the  other  goods;  and  the  proceeds  from  the  sale  of  these  goods  to  be  de- 
posited to  the  credit  of  said  account,  to  the  amount  of  the  sum  drawn  to  pay 
for  the  same.**  Under  the  provisions  of  this  mortgage,  said  Breese  continued 
to  hold  possession  of  the  goods  until  February  24,  1886,  when  the  defendant 
In  error  levieti  upon  and  took  possession  of  said  goods  as  the  property  of  M. 
E.  Breese.  by  virtue  of  an  order  of  attachment  issued  out  of  the  district  court 
of  Chase  county  upon  a  claim  of  $600  against  Mrs.  Breese  for  goods  purchased 
by  hep.  Trial  by  jury,  and  verdict  and  judgment  for  the  defendant;  and  the 
plaintiff  now  brings  the  case  here. 

Madden  Bros,  and  F.  P.  Cochran,  for  plaintiff  in  error.  Smith  cfe  Solo- 
mon and  Young  <6  Kelly,  for  defendant  in  error. 

Clogston,  C,  {after  stating  the  facta  as  above.)  This  was  an  action  in 
replevin  to  recover  the  possession  of  a  stock  of  goods  and  fixtures  claimed  by 
the  plaintiff  by  virtue  of  a  chattel  mortgage  executed  by  his  step-daughter, 
one  M.  E.  Braese,  to  secure  an  indebtedness  due  from  her  of  $900.  The  de- 
fendant levied  upon  said  goods,  by  virtue  of  an  order  of  attachment,  as  the 
property  of  Mrs.  Breese.  The  sole  question  in  issue  was  the  validity  of  this 
mortgage  by  which  plaintiff  claimed  his  right  of  possession.  Plaintiff  com- 
plains of  the  instructions  of  the  court  to  the  jury,  and  the  refusal  to  instruct 
as  requested  by  him.  The  court,  among  other  things,  instructed  the  jury  as 
follows:  "(7)  But,  on  the  other  hand,  I  instruct  you  that  if  the  mortgage  in 
question  was  accompanied  by  an  understanding  or  agreement  that  the  same 
was  wholly  or  in  part  for  the  benefit  of  said  M.  E.  Breese,  by  placing  her 
property  out  of  reach  of  creditors,  then  such  mortgage  was  void  as  against 
the  plaintiff  and  attaching  creditors,  notwithstanding  the  fact  that  the  plain- 
tiff may  have  been  an  actual  creditor  of  said  M.  E.  Breese,  and  in  such  case 
plaintiff  cannot  recover."  "(12)  You  are  further  instructed  that  if  you  find 
from  the  evidence  that,  at  the  time  the  mortgage  in  question  was  executed 
and  delivered,  C.  C.  Whitson  was  the  step-father  of  the  said  M.  E.  Breese, 
and  that  they  were  residing  together  in  the  same  house,  and  had  so  resided 
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together  for  a  long  time  prior  thereto,  and  were  at  said  time  members  of  tlie 
same  family;  then  these  facts  may  be  taken  into  consideration  in  determining 
the  question  of  good  faith;  for,  where  parties  are  so  related,  they  are  in  law 
held  to  a  stricter  proof  and  accountability,  as  to  good  faith  towards  creditors, 
than  mere  creditors."  These  instructions  were  objected  to,  the  objection 
overruled  by  the  court,  and  excepted  to  by  plaintiff.  In  addition  to  these  in- 
structions, the  plaintiff  asked  the  court  to  give  the  following  instruction: 
"Where  a  chattel  mortgage  is  given  on  a  stock  of  goods,  with  a  stipulation 
for  possession  thereof  by  the  uiortgagor,  and,  by  agreement  in  or  outside  of 
the  mortgage,  the  mortgagor  is  permitted  to  continue  disposing  of  the  goods 
in  the  ordinary  course  of  business,  and  to  use  a  poilion  of  said  stock,  or  the 
proceeds  thereof,  for  his  support,  and  that  of  his  family,  and  pay,  out  of  such 
stock  or  proceeds,  rent,  fuel,  clerk  hire,  lights,  paying  the  remainder  over  in 
discharge  of  the  mortgage  debt,  the  transaction  will  not  be  rendered  fraud- 
ulent and  void  as  to  creditors,  but  will  be  upheld  as  valid,  if  entered  into  and 
carried  out  in  good  faith."  Which  instruction  the  court  refused  to  give,  and 
was  excepted  to  by  plaintiff. 

We  think  that  the  court  erred  in  giving  the  two  instructions  above  quoted, 
and  in  refusing  to  give  the  instruction  asked  by  the  plaintiff.  Instruction 
No.  7,  given  by  the  court,  rendered  it  impossible  for  the  jury  to  have  returned 
a  verdict  for  the  plaintiff,  no  matter  how  honest  or  how  much  good  faith 
there  was  in  the  transaction  between  plaintiff  and  Breese.  The  court  by  that 
instruction  said  that  if  It  was  understood  or  agreed  between  these  parties  that 
the  transaction  was  for  the  benefit,  in  whole  or  in  part,  of  Mrs.  Breese,  by 
placing  her  property  out  of  the  reach  of  her  creditors,  then  that  the  mortgage 
was  void.  If  this  transaction  was  just  as  plaintiff  claimed  it  to  be,  and  the 
mortgage  was  given  in  good  faith,  and  without  any  fraudulent  intent,  yet  it 
would  have  the  effect  which  the  court  said  would  render  the  mortgage  void 
if  it  was  partly  for  her  benefit.  The  mortgage  also  gave  her  the  right  to 
use  a  part  of  the  proceeds  arising  from  the  sale  of  the  goods.  It  gave  her 
the  right  to  sell  them,  and  to  receive  compensation  for  so  doing.  These 
would  all  be  benefits  resulting  to  Mrs.  Breese;  and,  no  matter  how  much 
good  faith  thpre  was  in  the  transaction,  still  under  this  instruction  the  jury 
was  obliged  to  return  a  verdict  for  the  defendant.  Howard  v.  Rohlflng,  36 
Kan.  357,  13  Pac.  Rep.  566.  To  render  a  mortgage  void  by  reason  of  some 
benefit  resulting  to  the  mortgagor  from  the  giving  of  the  mortgage,  such 
benefit  must  have  been  given  for  the  purpose  of  hindering,  delaying,  or  de- 
frauding creditors.     FrankhotAser  v.  ELlett,  22  Kan.  127. 

Instruction  No.  12,  given  by  the  court,  we  think  was  calculated  to  mislead 
the  jury.  The  latter  part  of  the  instruction  says:  "They  are  in  law  held  to 
a  stricter  proof  and  accountability,  as  to  good  faith  towards  creditors,  than 
mere  creditors."  The  jury  might,  and  perhaps  did,  understand  by  this  in- 
struction that  the  bare  fact  that  the  relationship  of  step-father  and  daughter 
existed,  and  that  they  were  living  together  as  a  part  of  one  family,  was  a  cir- 
cumstance that  would  render  this  transaction  fraudulent,  unless  the  plaintiff 
by  strict  proof  established  the  good  faith  in  the  transaction. 

Where  a  chattel  mortgage  is  given,  containing  a  provision,  as  in  the  mort- 
gage, that  the  mortgagor'  might  retain  possession  and  sell  the  property  in  the 
course  of  trade,  and  account  for  the  proceeds,  and  receive  out  of  such  pro- 
ceeds the  expenses  of  operating  the  business,  together  with  compensation  and 
the  means  of  subsistence  of  the  family  of  the  mortgagor  during  the  time  the 
business  was  being  run,  it  has  been  upheld  and  sustained  by  this  court.  See 
Frankhousei'  v.  Ellett,  supra;  Howard  v.  Rohlflng,  supra;  Am  v.  Hoerse" 
man,  26  Kan.  413;  Randall  v.  Shaw,  28  Kan.  419;  Leser  v.  Olaser,  32  Kan. 
546,  4  Pac.  Kep.  1026.  This  transaction  was  being  questioned,  and  the  de- 
fendant had  a  right  to  question  the  good  faith  of  the  parties  in  making  this 
transaction;  and,  if  it  was  found  that  this  condition  was  put  in  the  mortgage 
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for  the  purpose  of  hindering  and  delaying  the  collection  of  a  debt,  then,  of 
course,  the  mortgage  would  be  void;  but  tlie  court  ought  to  have  submitted 
the  question  to  the  jury,  and  they  ought  to  have  been  informed  that  where 
such  conditions  and  stipulations  are  contained  in  a  mortgage,  and  placed  there 
Jn  good  faith,  that  it  would  not  be,  for  that  reason,  void.  Such  an  instruc- 
tion, or  one  embodying  the  principle  therein  contained,  ought  to  have  been 
given  to  the  jury.  It  is  therefore  recommended  that  the  judgment  of  the 
court  below  be  reversed. 

Per  Curiam.    It  is  so  ordered;  all  the  justices  concurring. 

(39  Kan.  147)  ^ 

Fairfield  v.  Dawson; 
(Supreme  Cov/rt  of  Kansas.    April  7,  1888.) 

Appeal— Review— Failure  to  Object  on  Trial. 

£rrors  oocurring  during  the  trial  must  be  brought  to  the  attention  of  the  trial 
court  by  a  motion  for  a  new  trial,  before  they  can  be  considered  in  the  supreme 
court.    Buettlnger  v.  Hwrley,  et  at,  84  Kan.  585,  9  Pac.  Rep.  197. 

{SylUjUnts  by  Holty  C.) 

Commissioners'  decision.  Error  to  district  court,  Ottawa  county;  M.  B. 
Nicholson,  Judge. 

Replevin  by  Charles  Fairfield,  as  assignee,  against  Thomas  W.  Dawson. 
Judgment  for  defendant,  and  plaintiff  brings  error. 

W.  O.  Buchanan  and  Chipman  (&  Painter,  for  plaintiff  in  error.  R,  F. 
Thompson,  for  defendant  in  error. 

Holt,  C.  Plaintiff  in  error  brought  his  action  to  recover  a  certain  one- 
story  building,  alleged  to  be  personal  property,  and  averred  that  he  was  the 
owner  thereof,  and  entitled  to  the  possession  of  the  same,  and  that  the  de- 
fendant wrongfully  detained  it,  and  had  for  the  space  of  two  months,  to  his 
damage,  in  tlie  sum  of  8300.  At  the  trial  a  jury  was  impaneled,  and  the  evi- 
dence of  plaintiff  was  introduced.  After  he  rested,  the  court,  upon  the  mo- 
tion of  the  defendant,  directed  the  jury  to  render  a  verdict  in  favor  of  the  de- 
fendant for  costs.  Plaintiff  filed  a  motion  for  a  new  trial,  but  it  does  not 
appear  in  the  record,  nor  is  there  any  statement  of  the  grounds  named  in  such 
motion.  In  its  absence,  we  are  unable  to  determine  whether  there  was  any 
error  of  the  court  in  overruling  the  motion.  It  is  the  settled  law  of  this  state 
that  all  errors  during  a  trial  must  be  brought  to  the  attention  of  the  trial 
court  upon  a  motion  for  a  new  trial,  before  thev  will  be  considered  here. 
Buettinger  v.  UurUy,  34  Kan.  585,  9  Pac.  Iiep.'l97;  Hover  v.  Tenney,  27 
Kan.  133;  Decker  v.  Hmise,  30  Kan.  614,  1  Pac.  Rep.  584.  We  recommend 
that  the  judgment  of  the  court  below  be  alfirtned. 

Per  Curiam.    It  is  so  ordered. 

(39  Kan.  115) 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Townsend. 
(Supreme  Cov/rt  of  Kansas.    April  7, 1888.) 

1.  Wmncss— Impeachment— CJoLiATERjiL  Matter. 

Where  evidence  of  a  collateral  fact,  and  one  irrelevant  to  the  issue,  is  drawn  from 
a  witness  on  cross-examination,  the  party  adducing  such  testimony  cannot  intro- 
duce evidence  contradicting  his  statement  concerning  such  collateral  matter  solely 
for  the  purpose  of  discrediting  him. 

2.  Railroad  CJompanies—Neglioence— Highway  Crossing. 

It  is  negliffenoe  per  se  for  the  railroad  to  fail  to  sound  the  whistle  80  rods  from  a 
public  crossing,  but  it  does  not  excuse  a  traveler  from  using  care  and  caution  to 
avoid  injury  at  such  crossing. 
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8.  Samb. 

It  is  the  duty  of  one  about  to  cross  a  railroad  crossing  to  look  and  listen  for  an  ap- 
proaching train;  and,  if  the  view  of  the  track  is  limited  and  partially  obstructed, 
greater  care  is  required  on  the  nart  of  a  traveler  than  would  be  if  he  had  an  open 
and  extended  view  of  the  same.^ 

{Syllabus  by  HoU,  C.) 

Ck)iiimi8Bioner8'  decision.  Error  to  district  court,  Jefferson  county;  R. 
Crozier,  Judge. 

Geo.  H.  Peckt  A,  A,  Hurd,  and  Henry  Keeter^  for  plaintiff  in  error.  T?*o8. 
F,  Fenlon  and  L.  A.  Myers,  for  defendant  in  error. 

HOX.T,  C.  On  the  21st  of  February,  1885,  the  defendant  in  error  drove 
from  Valley  Falls  to  his  home,  about  two  miles  north-e^ist  of  that  city.  He 
was  compelled  to  cross  the  track  of  the  defendant's  railroad  twice,  and  at  the 
crossing  nearest  his  home  the  locomotive  of  a  passing  passenger  train  of  the 
defendant  struck  the  rear  end  of  the  wagon  in  which  he  was  riding,  and  he 
was  thrown  out,  and  his  foot  injured.  He  brought  this  action  against  the 
company  for  the  injury  sustained.  It  was  tried  at  the  February  term,  1886, 
of  the  Jefferson  district  court,  and  he  recovered  judgment  for  $3,500.  The 
company  bring  the  case  here.  The  only  errors  complained  of  that  we  care  to 
notice  are — FirsU  the  admission  of  irrelevant  testimony;  and,  second,  whether 
the  plaintiff  was  guilty  of  contributory  negligence.  A  witness  for  defendant, 
J.  B.  Kelly,  in  his  direct  examination,  testified  that  he  was  the  fireman  on  the 
train  that  ran  into  plaintiff's  wagon  at  the  crossing;  that  for  the  last  26 
months  his  run  had  been  between  Topeka  and  Atchison,  and  that  on  the  day 
the  accident  occurred  the  whistle  was  sounded  thi*ee  times  at  the  whistling 
post,  80  rods  west  of  the  crossing.  Upon  cross-examination  he  testified: 
"During  all  the  time  I  worked  as  fireman  on  that  train,  the  whistle  of  the  en- 
gine on  which  I  worked  was  regularly  sounded  for  the  crossing,  and  the  en- 
gineer Qever  failed  to  sound  his  whistle  for  the  crossing. "  Over  the  objection 
of  the  defendant,  other  witnesses  were  allowed,  in  rebuttal,  to  testify  that,  at 
other  times  than  upon  the  day  when  the  accident  occurred,  the  whistle  was 
not  sounded  for  the  crossing  in  question.  Defendant  contends  that  such  evi- 
dence was  irrelevant  and  immaterial;  and  as  it  tended  only  to  contradict  the 
witness  on  a  fact  which  was  collateral  and  irrelevant,  and  about  a  matter  that 
was  drawn  out  by  the  plaintiff  himself  upon  cross-examination,  it  was  error 
for  the  court  to  admit  it.  We  are  of  the  opinion  that  the  contention  of  the  de- 
fendant is  correct.  This  testimony  did  not  tend  to  establish  any  issue  in  the 
case.  The  witness  had  testified  about  the  sounding  of  the  whistle  upon  near- 
ing  this  crossing  that  day.  In  the  cross-examination  by  plaintiff  he  gave  evi- 
dence concerning  the  blowing  of  the  whistle  at  other  times;  that  it  was  the 
invariable  habit  of  the  engineer  to  sound  the  whistle  at  all  crossings.  Such 
testimony  would  not  be  proper  cross-examination  ordinarily;  in  this  instance, 
for  the  additional  reason  that  this  was  the  first  trip  the  witness  had  made  with 
the  engineer  then  in  charge  of  the  engine,  and  the  first  time  the  engineer  had 
run  this  passenger  train.  The  well-settled  rule  is  that  a  witness  cannot  be 
contradicted  by  evidence  which  is  collateral  and  irrelevant  to  the  issue,  simply 
for  the  purpose  of  discrediting  him.  Railroad  Co,  v.  Linn,  15  Keb.  234,  18 
N.  W.  Bep.  35;  Greenl.  Ev.  §  449.  This  testimony  was  important,  because 
the  only  negligence  of  defendant  complained  of  was  the  failure  to  sound  the 
whistle  at  this  crossing,  and  there  was  a  conflict  of  evidence  upon  this  ques- 
tion, not  greatly  preponderating  in  favor  of  either  party.  We  believe  that 
the  court  erred  in  permitting  such  testimony  to  go  to  the  jury. 

It  is  claimed  by  the  defendant  that  Townsend  was  guilty  of  negligence  in 
attempting  to  cross  the  track  of  defendant's  road  at  the  time  of  the  acci- 

>Ab  to  the  duty  of  the  traveler  at  raUroad  crossings,  see  Burbin  v.  navigation  Ck)., 
(Or.)  ante,  5,  and  note. 
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dent.  The  facts,  as  shown  by  the  record,  appear  to  be:  The  plaintiff  had 
lived  at  his  then  home  for  eight  years,  and  had  crossed  the  track  at  this  point 
very  often  during  that  time,  and  had  become  familiar  with  it.  In  approach- 
ing the  crossing  at  the  time  of  the  collision,  he  was  going  nearly  north,  and 
the  train  nearly  eiist.  The  wagon  road,  along  which  he  was  passing,  before 
it  reached  the  railroad  track,  was  on  higher  ground,  descending  gradually  until 
it  crossed  the  rails.  For  some  distance  on  the  west  side  of  the  wagon  road 
there  were  brush  and  small  trees,  but  they  did  not  obscure  the  view  of  the 
railroad  except  for  a  rod  or  two  immediately  before  It  entered  the  defendant's 
right  of  way.  The  right  of  way  itself  was  clear  of  brush  and  trees.  The 
wagon  road  first  touched  it  about  60  feet  from  the  rails.  At  that  point  the 
track  could  be  seen,  west  of  the  crossing,  a  distance  of  500  feet;  and,  when 
30  feet  from  the  crossing,  it  could  be  seen  750  feet.  Plaintiff  himself  testifies, 
when  he  was  6  or  8  rods  from  the  crossing,  he  looked  for  the  approach  of  a 
train,  and  from  the  place  from  which  he  looked  he  could  have  seen  a  train  of 
cars  25  rods  west  of  the  crossing.  He  did  not  look  for  the  train  after  he 
reached  defendant's  right  of  way.  The  jury  found  that  he  ceased  to  look  at 
the  distance  of  70  feet  before  he  reached  the  rails.  He  was  driving  his  team 
at  a  slow  walk,  and  the  train  was  approaching  at  the  rate  of  35  miles  an  hour. 
He  wore  a  woolen  overcoat  and  cloth  cap,  and  around  his  neck  a  scarf  about 
2  yards  long  and  15  inches  wide.  He  testified  that  he  did  not  hear  the  whistle 
of  the  engine,  nor  the  trejid  of  the  approaching  train.  The  defendant  con- 
tends tliat  this  testimony  establishes  the  fact  that  plaintiff  was  guilty  of  negli- 
gence, and  that  such  negligence  contributed  to  his  injury,  and  for  that  reason 
insists  that  he  ought  not  to  recover.  The  plaintiff  argues  that,  as  plaintiff 
did  look  up  the  track,  that  was  some  evidence  of  care,  and  as  the  question 
was  submitted  to  the  jury,  and  they  found  in  favor  of  the  plaintiff,  it  is  con- 
clusive on  that  point.  He  further  argues  that  it  was  the  province  of  the  jury 
to  determine  whether  plaintiff's  acts,  under  the  circumstances  proven,  were 
negligent,  and  that  by  the  verdict  in  his  favor  they  determined  that  he  had 
exercised  sufficient  care.  The  findings  of  the  jury,  and  the  evidence  of  the 
plaintiff  himself,  show  that  he  was  not  prudent  in  approaching  the  railroad 
track  in  the  manner  he  did.  He  testified  himself  that  he  knew  it  was  about 
train  time,  though  further  added  that  he  supposed  the  train  had  passed.  We 
think  that  it  is  no  proof  of  care  for  a  party  6  or  8  rods  from  a  railroad  cross- 
ing to  look  for  an  approaching  train,  when  from  that  place  he  cannot  see 
more  than  25  rods  from  the  crossing,  especially  if  he  is  driving  at  an  ordinary 
walk,  and  the  train  is  approaching  swiftly.  The  jury  found,  in  this  instance, 
it  was  going  a,t  the  rate  of  85  miles  an  hour,  and  the  testimony  shows  that  it 
usually  passed  the  crossing  at  the  rate  of  25  or  30  miles  an  hour.  The  plain- 
tiff, living  near  the  crossing,  must  have  known  its  ordinary  speed.  If  it  was 
approaching  even  at  the  rate  of  25  miles  an  hour,  and  had  been  anywhere  in 
sight  within  25  rods,  it  would  have  passed  the  crossing  before  the  plaintiff 
could  have  reached  it;  and,  if  the  train  was  not  in  sight,  it  would  have  been 
the  duty  of  the  plaintiff  to  have  looked  again  for  the  train,  especially  when  he 
had  an  unobstructed  view  for  60  feet  just  before  he  crossed  the  rails.  In  this 
case  the  jury  found  that  the  plaintiff  stopped  looking  when  he  was  70  feet 
from  the  track,  and  was  then  near  the  right  of  way  of  the  defendant.  The 
evidence  of  the  plaintiff  himself,  corroborated  by  one  of  his  neighbors,  is  that 
near  the  right  of  way,  beside  the  wagon  road,  was  a  thick  clump  of  trees  ex- 
tending for  one  or  two  rods,  so  dense  that  the  train  could  not  have  been  seen 
when  looking  from  the  road  from  that  place.  It  was' the  only  portion  of  the 
road  where  the  brush  and  trees  obstructed  the  view  of  the  railroad  track.  We 
believe  that  no  man  should  be  excused  in  driving  onto  a  dangerous  crossing 
without  looking  or  listening  for  an  approaching  train ;  and  if  he  looked  from 
a  point  where  he  could  get  only  a  partial  view  of  the  track,  not  extending 
more  than  25  rods  from  the  crossing,  when  he  was  any  considerable  distance 
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from  it,  he  should  have  looked  again  when  he  was  near  it,  and  when  he  could 
have  obtained  an  unobstructed  view  of  the  track.  Durhin  v.  Navigation  Co,, 
ante,  5;  Railway  Co.  v.  Adams,  33  Kan.  427,  6  Pac.  Rep.  529;  Railroad  Co. 
V.  Beale,  73  Pa.  St.  504;  Pence  v.  Railroad  Co.,  63  Iowa,  746,  19  N.  W.  Rep. 
785;  Tally  v.  Railroad  Co.,  134  Mass.  499;  Salter  v.  Railroad  Co.,  75  N.  Y. 
273;  Cordell  v.  Railroad  Co.,  70  N.  Y.  119;  Se^eld  v.  Railroad  Co.,  (Wis.) 
35  N.  W.  Rep.  278;  Gunn  v.  Railroad  Co.,  Id.  281;  Beach,  Cont.  Neg.  §  63; 
Stepp  V.  Railway  Co.,  85  Mo.  229. 

The  plaintiff  claims  the  negligence  of  the  company  consists  in  the  fact  that 
no  whistle  was  blown  at  the  whistiing  post,  a  quarter  of  a  mile  from  the 
crossing.  That  was  negligence  on  the  part  of  the  railroad  company,  without 
question;  but  it  is  also  to  be  determined  whether  the  failure  to  blow  the 
whistle  caused  the  injury  sustained  by  plaintiff.  Railroad  Co.  v.  Morgan, 
31  Kan.  77,  1  Pac.  Rep.  298.  When  he  approached  the  track,  he  did  not  hear 
the  approaching  train,  even  when  it  was  almost  upon  him,  owing  either  to  his 
preoccupation  of  mind,  or  because  his  ears  were  muffled  in  his  clothing.  If 
his  hearing  was  obstructed,  it  wjis  his  duty  to  have  been  more  careful  in  look- 
ing for  approaching  trains.  He  was  familiar*with  the  crossing;  knew  the 
speed  at  which  trains  passed  that  place  ordinarily.  He  knew  it  was  about 
train  time;  ancj,  if  he  attempted  to  drive  across  the  track  without  any  further 
effort  to  ascertain  whether  the  train  was  coming  than  shown  by  the  evidence 
in  this  case,  it  seems  to  us  that  he  cannot  be  held  to  have  used  ordinary  care. 
AVe  do  not  mean  that  a  man  should  be  required  to  make  nice  mathematical 
calculations  when  approaching  railroad  crossings;  yet  we  are  of  the  opinion 
that,  in  crossing  a  track  he  was  familiar  with,  knowing  the  usual  way  of  run- 
ning trains,  the  curves  of  the  road,  and  difficulty  in  looking  down  the  track, 
he  should  not  be  excused  from  failing  to  look  or  listen  for  an  approaching 
train  from  a  point  where  he  could  either  have  "Seen  or  heard  it.  It  was  not 
simply  his  own  safety  to  be  considered  in  this  matter,  but  the  danger  of  de- 
railing the  train,  and  causing  an  accident  that  might  have  been  more  serious. 
Both  railroad  companies  and  the  traveling  public  have  the  right  to  a  crossing; 
and  it  is  the  duty  of  the  traveler,  as  well  as  of  the  engineer  in  charge  of  the 
locomotive,  to  see  that  a  crossing  is  free  from  danger  when  approached. 
While  it  may  not  be  necessary  for  the  traveler  to  stop  and  listen,  yet  it  is  his 
duty  to  use  some  care  and  caution  in  ascertaining  whether  a  train  is  coming. 
If  he  had  looked  for  an  approaching  train  where  he  could  have  seen  the  track  for 
any  considerable  distance,  that  would  have  been  some  proof  of  ordinary  care. 
We  have  no  wish  to  limit  the  rule  established  in  this  state,  that,  where  the 
facts  and  circumstances  are  such  that  different  men  might  arrive  at  different 
conclusions  as  to  the  degree  of  care  exercised,  it  is  then  a  question  for  the  jury 
to  determine.  Railroad  Co.  v.  Pointer,  14  Kan.  37;  Railway  Co.  v.  Fitz- 
simmons,  22  Kan.  686;  Osage  City  v.  Brown,  27  Kan.  74.  But  where  the 
facts  are  established,  and  the  reasonable  deduction  to  be  drawn  from  them  is 
strongly  against  the  verdict  of  the  jury,  the  court  should  hesitate  to  render  a 
judgment  thereon. 

It  is  recommended  that  the  judgment  of  the  court  below  De  reversed, 

p£B  Curiam.    It  is  so  ordered;  all  the  justices  concurring. 

(39  Kan.  93) 

West  tj.  Western  Union  Tel.  Co. 
(Supreme  Court  of  Kansas.    April  7, 1888.) 

1.  TfiLEOiuPH  Companies — ^Failure  to  Delfveb  Message— Action  for  Dauaoes. 

Where  a  son,  for  the  benefit  of  his  father,  left  a  written  message  at  the  office  of 
a  telegraph  company,  properly  addressed  to  his  father,  with  direction  to  the  agent 
to  forward  it  immediately,  and  paid  the  amount  of  money  demanded  by  the  agent 
for  the  transmission  and  delivery  of  the  same,  and  subsequent!;^,  with  a  full  knowl- 
edge of  all  the  facts,  the  father  returns  to  his  son  the  money  paid  by  him  to  the  tel- 
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Bgraph  oompany,  and  fully  ratifies  his  acts  in  the  transaction,  and  the  message  is 
never  delivered.  JBTetd,  that  the  father  may  maintain  an  action  for  a  breach  of  the 
contract  in  his  own  name,  against  the  telegraph  company.  Dresser  v.  Woody  15, 
Kan.  844;  BurUm  v.  Larkln,  86  Kan.  240,  ISl'ao.  Bep.  898.1' 

2.  Samb. 

Where  a  written  message,  which  is  accepted  by  a  telegraph  eompacy  for  trans- 
mission and  delivery,  although  paid  for,  is  never  delivered  on  account  of  the  gross 
negligence  of  the  agents  of  the  company.  Heldj  that  the  person  who  may  maintain 
an  action  on  the  contract  is  entitled  to  recover  against  the  telegraph  company  his 
actual  damages  caused  by  a  breach  thereof,  including,  also,  the  money  paid  for  the 
transmission  and  delivery  of  the  message.  Telegraph  Co,  v.  Howell^  ante,  818; 
Telegraph  Co.  v.  Crall,  ante,  809. 

8   Same. 

Where  a  telegraph  company  accepts  a  written  message,  and  receives  pay  for  its 
immediate  transmission  and  delivery,  and  the  agents  oi  the  company  fail  to  trans- 
mit or  deliver  the  same,  on  account  of  such  gross  negligence  as  amounts  to  wanton- 
ness or  a  malicious  purpose,  held^  that  the  company  will  be  liable,  in  addition  to  the 
actual  damages  sustained,  also  to  exemplary  damages. 

4  Samb. 

Whore  an  action  is  brought  against  a  telegraph  company  to  recover  damages  for 
a  breach  of  contract  in  failing  to  deliver  a  message  announcing  a  death,  held^  that 
damages  cannot  be  recovered  By  the  plaintiif  solely  for  the  mental  angiiish  or  suf- 
fering occasioned  by  the  non-delivery  of  the  message. 

{^llaJtma  by  the  Court) 

Error  to  district  court,  Shawnee  county;  John  Guthrie,  Judge. 

On  November  12,  1885,  George  West  brought  this  action  against  the  West- 
ern Union  Telegraph  Company,  in  the  district  court  of  Shawnee  county,  and 
alleged — 

"That  the  defendant,  the  Western  Union  Telegraph  Company,  was,  at  the 
time  of  the  grievances  hereinafter  stated,  and  is  now,  a  corporation  duly  or- 
ganized and  incorporated  under  the  laws  of  the  state  of  New  York,  and  as 
such  was  and  is  doing  business  in  the  state  of  Kansas,  and  was  and  is  own- 
ing and  operating  a  telegraph  line  in  the  state  of  Kansas^  between  the  city  of 
Topeka,  in  and  through  Shawnee  county,  and  the  city  of  Delphos,  Ottowa 
county,  in  the  said  state  of  Kansas,  and  was  then  and  is  now  engaged,  as 
common  carrier  for  hire,  in  sending  messages  for  the  public,  by  means  of  such 
telegraph,  between  said  points.  Plaintiff  further  states  that  on  or  about  the 
14th  day  of  September,  1885,  he  was  temporarily  at  the  city  of  Delphos,  in 
said  state  of  Kansas,  and  that,  on  or  about  said  dates,  the  plaintiff,  by  his 
agent,  John  G.  West,  made  and  entered  into  a  contract  with  said  defendant, 
its  agents  and  employes,  at  the  city  of  Topeka,  who,  in  consideration  of  the 
sum  of  forty  cents  to  it  paid  by  said  plaintiff,  undertook,  promised,  and  agreed 
to  transmit'and  deliver,  without  unnecessaiy  delay,  a  certain  telegraphic  mes- 
sage to  said  plaintiff  at  said  city  of  Delphos,  state  of  Kansas,  where  said  plain- 
tiff was  temporarily  residing,  as  aforesaid,  which  said  message  was  in  words 
and  figures  following,  to-wit: 

"  •  North  Topeka,  Kansas,  September  14,  1885. 

"To  George  West,  Delphos,  Kansas,  care  of  Post-Office:  Uncle  Sam  died  last 
night.    Funeral  Wednesday.  John  G.  West.' 

"That  said  plaintiff, by  his  agent,  as  aforesaid,  then  and  there  paid  said  de- 
fendant, to-wit,  forty  cents,  the  regular  consideration  and  price  by  it  charged 
for  the  transmitting  and  delivering  said  message  from  said  city  of  Topeka  to 
the  said  city  of  Delphos,  in  said  state  of  Kansas,  which  said  consideration  was 
tlien  and  there  accepted  by  defendant,  and  for  which  it  agreed,  without  un- 
necessary delay,  as  aforesaid,  to  transmit  said  message  to  said  plaintiff  at  the 
city  of  Delphos,  as  aforesaid,  and  deliver  the  same  to  plaintiff  in  person,  or 

1  Where*  one  makes  a  promise  to  another  for  the  benefit  of  a  third  person,  such  third 
person  can  maintain  an  action  upon  the  promise,  though  the  consideration  does  not 
move  directly  from  him.  Baker  v.  Egliii,  (Or.)  8  Pac.  Rep.  280.  and  note;  Shaxnp  v. 
Meyer,  (Neb.)  29  N.  W.  Rep.  379.  See,  also,  Hostetter  v.  HoUinger,  (Pa.).12  AtL  Rep. 
741,  and  note. 
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in  care  of  the  post-office,  at  said  city  of  DelphoB.  That  although  said  defend- 
ant well  knew  the  whereabouts  of  said  plaintiff,  and  the  post-office,  in  care  of 
which  said  message  was  sent,  at  said  city  of  Delphos,  state  of  Kansas,  and 
could  and  should  have  delivered  the  same  to  said  plaintiff,  as  aforesaid,  on  the 
same  day  it  was  sent,  yet  said  defendant,  its  agents  and  employes,  maliciously, 
and  in  gross  neglect  of  duty,  failed  and  refused  to  deliver  the  same  to  said  plain- 
tiff, or  to  the  said  post-office,  as  aforesaid,  within  areasonable  time;  but  grossly 
and  maliciously  neglected  and  failed  to  deliver  said  message  to  said  plaintiff 
when  called  for  by  him  in  person,  and  never  delivered  the  same  to  said  plaintiff, 
or  in  care  of  the  said  post-office,  as  by  its  contract  it  had  obligated  itself  to  and 
was  bound  to  do.  Plaintiff  further  avers  that,  at  the  time  of  the  said  griev- 
ances, he  was  seventy-three  years  of  age,  and  had  an  only  brother,  Samuel  C- 
West,  who  was  seventy-six  years  of  age,  and  who  resided  in  Philadelphia,  Pa., 
and  that  said  telegram  was  to  notify  plaintiff  of  the  death  of  his  said  brother 
Samuel,  which  was  then  and  there  to  the  defendant,  its  agents  and  employes, 
well  Icnown;  and  at  whose  funeral  and  obsequies  the  plaintiff  desired  to  and 
would  have  attended,  but  for  the  gross  negligence  of  said  defendant,  its  agents 
and  employes,  to  deliver  said  message  to  said  plaintiff,  as  by  the  said  contract 
it  obligated  and  bound  itself  to  do.  That  the  funeral  of  the  said  Samuel  G. 
West,  deceased,  was  deferrefl,  so  that  plaintiff  could  attend  the  same,  and 
which  the  plaintiff  intended  to  and  would  have  done  if  said  telegram  had  been 
delivered  within  a  reasonable  time.  In  accordance  with  said  contract,  but  in 
consequence  of  the  failure  and  gross  and  malicious  negligence  of  the  defend- 
ant, its  agents  and  employes,  to  deliver  said  dispatch,  as  by  its  said  contract 
it  had  obligated  itself  and  was  bound  to  do,  the  plaintiff  was  deprived  of  the 
satisfaction  and  pleasure  of  seeing  his  said  brother,  and  being  present  at  the 
funeral  and  obsequies  of  said  brother,  and  because  of  which  plaintiff  suffered 
great  and  irreparable  injury,  distress,  and  mental  pain  and  anguish,  and  which 
was  great  and  overpowering,  and  was  due  and  caused  by  the  failure  and  gross 
malicious  neglect  of  the  said  defendant,  its  agents  and  employes,  to  comply 
with,  and  in  breach  of,  its  said  contract.  And  thereby,  also  because  of  the 
failure  of  said  defendant  to  transmit  and  deliver  said  telegram  to  said  plain- 
tiff, as  it  was  bound  to  do,  the  plaintiff  was  forced  to  and  did  then  and  there 
lay  out  and  expend  large  sums  of  money,  and  performed  labor,  to- wit,  ten  dol- 
lars, in  and  about  making  search  for  and  attempting  to  find  said  telegram, 
caused  by  the  failure  and  gross  and  malicious  neglect  of  the  said  defendant. 
Its  agents  and  employes,  to  comply  with  and  in  breach  of  its  said  contract, 
and  by  its  negligence.  Wherefore,  the  said  damages  sustained,  as  aforesaid, 
by  reason  of  the  breach  of  contract  and  gross  negligence  of  the  defendant, 
through  its  agents  and  employes,  was  and  is  in  the  sum  of  ten  thousand  dol- 
lars, for  which  plaintiff  demands  judgment,  costs,  and  other  relief. 

"George  West,  Plaintiff, 
"By  Jetmobb  &  Son,  his  Attorneys." 

On  December  8, 1885,  the  telegraph  company  filed  its  answer,  containing  a 
general  denial.  On  September  30,  1886,  trial  was  had  before  the  court,  with 
a  jury.  After  George  West  had  testified,  and  also  had  produced  the  evidence 
of  John  West,  George  W.  Strickler,  Delia  A.  Knowles,  James  Giark,  Lizzie 
Strickler,  Levi  Reynolds,  and  Joseph  McDonough,  the  telegraph  company  de- 
murred to  all  of  the  testimony,  upon  the  ground  that  it  did  not  prove,  or  tend 
to  prove,  a  cause  of  action  in  favor  of  the  plaintiff  against  the  defendant. 
After  argument,  the  demurrer  was  sustained  by  the  court,  and  the  case  taken 
from  the  jury.  Thereupon  judgment  was  rendered  by  the  court  against  the 
plaintiff,  and  in  favor  of  defendant,  for  all  the  costs.  The  plaintiff  subse- 
quently filed  his  motion  for  a  new  trial,  containing  all  the  statutory  grounds, 
which  was  overruled.    He  excepted,  and  brings  his  case  here. 

Jetmore  <fe  Son,  for  plaintiff  in  error.  /.  D.  McFarland  and  /.  J5.  John- 
son, for  defendant  in  error. 
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HoRTON,  C.  J.,  {after  stating  tJie  facts  as  above.)  This  was  an  action 
brought  by  George  West  against  the  Western  Union  Telegraph  Company,  to 
recover  $10,000  damages,  occasioned,  as  claimed  in  the  petition,  by  the  gross 
and  malicious  negligence  of  the  company  to  transmit  and  deliver  the  follow- 
ing telegraphic  message: 

"North  Topeka,  Kansas,  September  14,  1885. 

"To  George  West,  Delphos,  Kansas,  Care  Post-Office:  Uncle  Sam  died  last 
night.    Funeral  Wednesday.  John  G.  West." 

Upon  tlie  trial,  after  the  plaintiff  had  closed  his  evidence,  the  telegraph 
company  interposed,  and  filed  a  demurrer  thereto,  upon  the  ground  that  no 
cause  of  action  was  proved.  The  court  sustained  the  demurrer.  The  plain- 
tiff excepted,  and  brings  the  case  here  for  review.  The  testimony  introduced 
tended  to  show  tliat  the  foregoing  written  message  was  handed  by  John  West, 
the  son  of  George  West,  to  the  agent  of  the  telegraph  company,  at  its  oflSce  at 
North  Topeka,  on  the  afternoon  of  its  date,  with  directions  "to  forward  it 
immediately;"  that  the  message  was  ordered  to  be  sent  by  John  West  for  the 
benefit  of  his  father;  that  he  paid  the  agent  40  cents  for  sending  the  message; 
that  subsequently  his  father  repaid  to  him  the  money;  that  Delphos  is  about 
100  miles  west  of  North  Topeka;  that,  at  the  date  of  the  message  and  subse- 
quently, it  was  operating  a  telegraph  line  for  hire  between  the  towns  of  North 
Topeka  and  Delphos,  with  an  office  in  each  town;  that  George  West  has 
resided  in  Kinmundia.  111.,  since  1859;  that  in  September,  1885,  he  was  vis- 
iting in  Kansiis,  and  at  the  date  of  the  message,  and  for  several  days  there- 
after, was  with  friends  in  the  neighborhood  of  Delphos;  that  Samuel  0.  West 
was  his  oldest  brother,  and  after  his  death  that  he  had  no  other  brother  living; 
that  Samuel  lived  at  Philadelphia,  Pa.,  and  at  the  time  of  his  de^ath  was  78 
years  of  age;  that  George  West  was  73  years  of  age;  that  he  was  expecting  to 
hear  of  the  death  of  his  brother,  on  account  of  his  ill  health,  and  anxious  to 
attend  his  funeral  if  notified  in  time;  that  while  in  Kansas  he  had  so  fixed  his 
matters  as  to  start  at  a  moment's  warning  to  attend  the  funeral;  that  on 
September  14,  1885,  he  inquired  at  the  post-oflice  at  Delphos  for  his  mail,  but 
did  not  receive  the  telegram;  that  he  inquired  frequently  afterwards,  and  sent 
others  to  inquire  for  his  mail,  but  never  received  the  telegram;  that  subse- 
quently he  learned,  by  a  letter  from  his  son,  John,  of  the  death  of  his  brother, 
Samuel,  but  the  information  came  too  late  for  him  to  attend  the  funeral;  that, 
if  he  had  received  the  telegram  within  a  reasonable  time  after  it  had  been 
sent,  he  could  have  attended  the  same;  that  his  son  John  informed  the  agent, 
at  the  office  of  the  telegraph  company  at  North  Topeka,  that  the  message  had 
never  been  delivered;  that  George  West  also  inquired  at  the  office  of  the  tele- 
graph company  at  Delphos  on  the  morning  of  the  18th  of  September  for  the 
telegram;  that  the  agent  said  that  none  had  been  received  for  him;  that  he 
then  told  the  agent  "he  would  investigate  the  matter,"  and  he  replied  "heliad 
received  none,  and  that  none  could  have  been  received  without  his  knowing 
it;"  that  both  George  West  and  John  West  were  informed  by  the  agent  at 
North  Topeka  that  the  message  had  been  sent  over  the  svire,  at  its  date,  to 
Delphos;  that  the  telegram  was  never  delivered  to  the  post-office  at  Delphos, 
or  to  George  West,  by  the  agent  of  the  telegraph  company,  or  any  one  else. 

Upon  what  grounds  the  trial  court  sustained  the  demurrer  to  the  evidence 
is  not  clearly  disclosed.  In  our  opinion,  the  demurrer  should  have  been  over- 
ruled, as  there  was  ample  evidence  introduced  for  the  case  to  go  to  the  jury. 
The  message  was  written  and  delivered  at  the  office  in  North  Topeka,  and 
paid  for  by  John  West,  the  son  of  the  plaintiff,  for  the  benefit  of  the  latter. 
Subsequently  George  West  returned  to  his  son  the  money  paid  by  him  to  the 
telegraph  company,  and  ratified  and  approved  his  son's  acts  in  the  transaction 
in  all  respects  as  if  the  message  originally  had  been  written  and  sent  under 
his  direction.  In  Burton  v.  Larkin,  36  Kan.  246,  13  Pac.  Rep.  398,  it  was 
held  that  "a  person  for  whose  benefit  a  promise  to  another,  upon  a  sufficient 
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consideration.  Is  made,  may  maintain  an  action  on  the  contract  in  his  own 
name  against  the  promisor."  In  Dresser  v.  Wood,  15  Kan.  344,  it  was  held 
"that  where  an  action  is  commenced  by  an  attorney  at  law,  without  the 
knowledge  or  consent  of  the  plaintiff,  the  plaintiff  may  afterwards  ratify  the 
same,  and  thereafter  be  entitled  to  its  benefits."  The  contract,  tlierefore, 
made  by  the  son  with  the  telegraph  company  for  tlie  benefit  of  his  father, 
which  was  afterwards  approved  and  ratified  by  the  father,  was  sufficient  as 
the  basis  of  this  action.  The  plaintiff,  upon  the  evidence  introduced,  was 
entitled  to  recover  judgment  against  the  defendant  for  his  actual  damages, 
including  the  40  cents  paid  for  the  transmission  of  the  message.  Telegraph 
Co.  V.  Howell,  ante,  313;  Telegraph  Co.  v.  Crall,  ante,  309;  Logan  v.  Tele- 
graph Co.,  84:111.  4QS. 

Further  than  this,  if  upon  another  trial  it  shall  be  established  that  there 
was  such  gross  negligence  oq  the  part  of  the  agents  of  the  telegraph  company 
as  to  indicate  wantonness  or  a  mjilicious  purpose  in  failing  to  transmit  and 
deliver  the  message,  then  the  plaintiff  would  be  entitled  to  exemplary  dam- 
ages. Such  damages  are  given  more  to  punish  the  wrong-doer  than  to  recom-' 
pense  the  party  injured.  Scott  &  J.  Tel.  §§  417,  418;  Railroad  Co.  v.  Rice, 
38  Kan. ,  16  Pac.  Rep.  817,  and  cases  cited  therein.  In  Schippel  v.  Nor- 
ton, d>8  Kan.  — ,  16  Pac.  Rep.  804,  we  recently  held,  where  no  actual  dam- 
age is  suffered,  no  exemplary  damages  can  be  recovered;  but,  as  actual  dam- 
ages are  siiown  in  this  case,  that  decision  is  not  applicable. 

It  seems,  however,  to  be  claimed  upon  the  part  of  the  plaintiff  that  he  is 
entitled  to  recover  for  his  mental  anguish  or  suffering  occasioned  by  the  delay 
in  the  announcement  of  the  death  of  his  brother.  Where  mental  suffering  is 
an  element  of  physical  pain,  or  is  a  necessary  consequence  of  physical  pain,  or 
is  the  natural  and  proximate  result  of  the  physical  injury,  then  damages  for 
mental  suffering  may  be  recovered,  where  the  injury  has  been  caused  by  the 
negligence  of  the  defendant;  but,  in  an  action  of  this  kind,  we  do  not  think 
that' damages  for  mental  anguish  or  suffering  can  be  allowed.  "Such  dam- 
ages can  only  enter  into  and  become  a  part  of  the  recovery,  where  the  mental 
suffering  is  the  natural,  legitimate,  and  proximate  consequence  of  the  physi- 
cal injury."  City  o/Salina  v.  Trosper,  27  Kan.  544.  The  general  rule  is 
"that  no  damages  can  be  recovered  for  a  shock  and  injury  to  the  feelings  and 
sensibilities,  or  for  mental  distress  and  anguish,  caused'  by  a  breach  of  the 
contract,  except  a  marriage  contract. "  Russell  v.  Telegraph  Co.,  3  Dak.  315, 
19  N.  W.  Rep.  408.  In  So  Relle  v.  Telegraph  Co.,  55  Tex.  308,  it  was  decided 
that  an  action  for  mental  suffering  alone  could  be  maintained.  The  opinion 
in  that  case,  however,  was  prepared  by  a  member  of  the  commission  of  ap- 
peals of  Texas,  and  subsequently,  in  the  case  of  Railway  Co.  v.  Levy,  59  Tex. 
563,  the  supreme  court  of  Texas  overruled  that  decision.  See  also  Wood's 
Mayne,  Dam.  (1st  Amer.  Ed.)  74. 

We  also  add  that  the  trial  court  should  have  permitted  the  plaintiff  to  have 
shown  the  arrangements  made  with  his  son  John  to  forward  to  him,  at  Del- 
phos.  all  telegrams  and  mail  matter  that  came  addressed  to  him  at  Topeka. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  cause  remanded 
for  further  proceedings  in  accordance  with  the  views  herein  expressed. 

All  the  justices  concurring. 


(39  Kan.  m) 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Dougan  et  al. 
{Supreme  Count  of  Kansas.    April  7, 1888.) 

1.  Error,  Writ  of— Time  op  Filog. 

A  petition  in  error  must  be  filed  In  this  conrt  within  one  year  from  the  date  of  the 
order  or  judgment  complained  of;  and  the  issuing  of  an  execution  upon  such  judg- 
ment cazmot  be  enjoined,  after  the  lapse  of  one  year,  because  a  case  for  this  court 
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has  not  been  settled  and  signed  within  that  time,  owing  to  the  fault  or  neglect  of 
the  defendant  in  error,  even  though  the  plaintiff  in  error  might  have  been  misled 
thereby. 
2.  Same. 

The  suggestion  of  the  attorney  of  a  party  that  he  may  suggest  amendments  to  tha 
case  served  upon  him  at  a  time  later  than  the  date  fixed  bv  the  court  for  settling 
and  siting  the  same,  is  not  sufficient  in  law  to  mislead  the  other  party  when  no 
effort  IS  made  to  obtain  an  order  of  the  court  or  judge  extending  the  time  of  settling 
and  signing  the  case. 

(^llaJbus  by  Holt,  C.) 

Commissioners'  decision.  Error  to  district  court,  McFherson  county;  S. 
O.  Hinds,  Judge. 

Geo.  R.  Peck  and  A.  A,  Hurd,  for  plaintiff  in  error.  D,  JT.  Cunningham^ 
for  defendants  in  error. 

Holt,  C.  This  action  was  brought  in  the  district  court  of  McPherson 
county  to  restrain  the  issuance  and  levy  of  execution  in  thecase  of  Lee  Dougan 
V.  Atchison^  T,  <&  8.  F,  li.  Co,,  in  wluch  case  judgment  was  rendered  in  fa- 
vor of  Dougan,  and  against  the  railroad  company.  May  12, 1885,  for  $700  and 
costs.  On  defendant's  application,  it  was  given  90  days  from  said  date  to 
make  and  serve  a  case  for  the  supreme  court  upon  plaintiff.  He  was  given 
five  days  thereafter  to  suggest  amendments,  and  the  case  was  to  be  settled 
and  signed  during  the  August  term,  1885.  On  the  6th  day  of  July  the  case 
was  delivered  by  the  company  to  the  clerk  of  the  court,  and  a  day  or  two  after 
be  handed  it  to  Messrs.  Barker  &  Pancoast,  attorneys  for  Dougan.  No  amend- 
ments were  ever  suggested  by  Dougan 's  attorneys,  nor  did  they  return  the 
case  made  to  the  clerk  of  the  court,  or  any  attorneys  for  the  railroad  company, 
until  the  last  of  May,  1886.  After  a  good  deal  of  correspondence  and  sug- 
gestions, the  matter  was  delayed,  and  no  case  was  presented  to  the  court  or 
the  judge;  and,  after  the  expiration  of  the  year,  the  attorneys  for  Mr.  Dougan 
issued  au  execution.  On  the  18th  day  of  June,  1886,  the  petition  in  this  case 
was  filed,  and  a  temporary  injunction  allowed  by  the  probate  judge  of  Mc- 
Pheraon  county,  and  at  the  August  term  following  the  temporary  injunction 
was  discharged  by  the  court.    The  plaintiff  brings  the  order  here  for  review. 

There  was  judgment  in  the  case  of  Doiigan  v.  Atchison,  1\  d-  S.  F.  12'.  Co, 
on  the  12th  day  of  May,  1885.  The  petition  in  this  action  was  filed  June  18, 
1886,  more  than  a  yeai  after  said  judgment  had  been  rendered,  and  no  petition 
in  error  had  been  filed  in  the  supreme  court;  an4  under  section  2.  c.  126,  Sess. 
Laws  1881,  (Dass.  Gomp.  Laws  1885,  §  556,  c.  80,)  the  time  had  elapsed  in 
which  to  bring  action  here.  The  plaintiff  claims  that  the  statute  named 
should  not  apply  to  them,  because  of  the  fraud  of  Pancoast,  one  of  the  attor- 
neys for  Dougan.  The  court  finds  that  Pancoast  was  not  guilty  of  any  fraud, 
deception,  or  unprofessional  conduct  practiced  upon  the  said  Santa  Fe  Rail- 
road Company,  or  its  attorneys,  and  we  believe  that  such  finding  is  amply 
supported  by  the  evidence  in  the  record  before  us.  There  were  delays,  sug- 
gestions, and  propositions  made  both  by  the  attorneys  for  Dougan  and  for  the 
railroad  company,  but  none  of  them  were  in  fact  carried  into  effect,  and  the 
matter  of  presenting  the  case  was  allowed  to  drift  along,  probably  without 
any  intention  of  allowing  it  to  go  beyond  the  time  permitted  in  which  to  bring 
the  case  here  for  review,  until  the  year  had  fully  elapsed.  Some  suggestions 
had  been  made  by  the  attorney,  Pancoast,  that  the  attorneys  for  the  railroad 
company  seemed  to  rely  upon.  It  was  about  the  time  when  the  case  should 
be  presented  to  the  judge,  and  settled  and  signed;  but  there  was  no  effort 
made  to  extend  the  time  of  settling  and  signing  the  case,  and  a  part  of  the 
conversation,  letters,  and  suggestions  were  after  the  time  had  elapsed  at  which 
.  the  court  had  fixed  the  date  of  settling  and  signing  it.  It  was  simply  a  mat- 
ter of  neglect,  for  which  the  attorney  for  the  defense  is  not  any  more  respon- 
sible than  the  attorneys  for  the  railroad  company.    The  acts  of  the  defendant 
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Pancoast  may  have  been  negligent;  yet  they  were  no  excuse  or  justification 
for  the  delay  of  the  plaintiff  in  presenting  its  case  for  settling  and  signing 
before  the  judge.  Tlie  time  allowed  them  by  the  statute  had  elapsed  through 
their  own  fault,  and  they  must  abide  the  result.  Insurance  Co.  v.  Koons,  26 
Kan.  215.  This  view  of  the  case  precludes  us  from  examining  the  alleged  er- 
rors in  the  action  of  Dougan  v.  AtchUon^  T.  <&  S.  F.  R,  Co.  We  therefore 
recommend  that  the  judgment  be  affirmed. 

Fek  CiTBiAH.    It  is  so  ordered;  all  the  justices  concurring. 

(39  Kan.  230) 

Bethell  v.  Bbthell  et  al. 
(Supreme  Court  of  Kansas.    April  7, 1888.) 

1.  Mechanics'  Liens  —  On  Pbopebtt  op  Wipb—  Contract  between  Husbanb  and 

Wipe. 

Where  the  husband  of  the  owner  contracts  for  material  to  erect  improvementB 
upon  the  property  of  his  wife,  and  a  mechanic's  lien  is  filed  against  said  property 
by  the  contractor  furnishing  the  material,  held,  that  no  contract  between  the  hus- 
band and  wife  can  defeat  the  lienj  where  such  contract  is  not  disclosed  to  said  con- 
tractor. 

2.  Same— Necessary  Statement— Apfidavit. 

Where  an  itemized  statement,  and  the  allegations  necessary  to  constitute  a  me- 
chanic's lien,  are  all  included  and  made  in  tne  form  of  an  affidavit,  instead  of  a 
statement  with  an  affidavit  attached,  held,  that  the  lien  is  not  void  because  of  such 
form. 
8.  Reference— Report— Failure  op  Court  to  Act  upon. 

Where  a  reference  of  a  question  of  fact  has  been  made,  and  the  referee  has  made 
his  rei>ort  to  the  court,  and  no  action  has  been  taken  thereon,  and  at  the  trial  all 
the  questions  are  submitted  to  the  court  as  though  no  reference  had  been  had,  held, 
such  reference  and  report  is  not  binding  upon  the  court,  and  may  be  disregarded. 
{Syllalms  by  Clogston,  C.) 

Commissionei-s'  decision .  Error  to  district  court ,  Cloud  county ;  E.  Hutch- 
inson, Judge. 

This  was  an  action  brought  in  the  district  court  of  Cloud  county  by  M.  T. 
Green  and  others,  constituting  the  Chicago  Lumber  Company,  against  Annie 
and  John  Betheli.  The  defendants  below  were  husband  and  wife.  The  ac- 
tion was  brought  to  foreclose  a  mechanic's  lien  against  said  defendants  for 
lumber  and  material  purchased  for  the  erection  of  a  dwelling-house,  and  for 
repairing  and  transforming  a  carpenter  shop  into  a  dwelling-houSe,  on  certain 
lots  in  Concordia,  Kansas,  alleged  to  have  been  owned  by  Annie  Betheli  in 
her  own  right.  The  plaintiffs  claimed  that  the  lumber  in  controversy  was 
sold  under  a  contract  with  John  Betheli,  the  husband  of  Annie  Betheli,  the 
owner,  for  the  erection  of  these  buildings,  and  that  said  lumber  was  furnished 
and  used  for  that  purpose,  and  part  payment  was  made  therefor  by  Annie 
Betheli.  Defendants  claimed  that  said  lumber  was  purchased  by  John  Betheli^ 
as  contractor,  and  that,  as  such  contractor,  he  had  a  contract  with  Annie 
Betheli,  his  wife,  for  the  erection  and  repairs  of  said  buildings,  by  the  terms 
of  which  he  was  to  furnish  all  the  material  therefor  at  a  stipulated  price;  that 
said  sum  had  been  paid  to  the  contractor  without  knowledge  of  any  claim  of 
the  plaintiffs.  Trial  by  the  court,  who  found  the  following  facts  and  conclu- 
sions of  law,  and  afterwards  rendered  judgment  for  the  plaintiffs,  and  for  the 
foreclosure  of  the  mechanic's  lien,  as  prayed  for: 

"CONCLUSIONS  OF  FACT. 

"(1)  On  the  11th  day  of  September,  1883,  the  defendants  were  and  still  are 
husband  and  wife,  and  on  that  day  the  defendant  Annie  Betheli  was  the 
owner  of  lots  30,  31,  32,  33,  34,  and  35,  in  block  156,  in  Concordia,  Kansas. 
All  of  said  lots  are  adjoining  tracts,  and  are  not  separated  by  any  intervening 
land ;  but  they  were  not  ail  purchased  by  said  Annie  Betheli  at  one  time,  nor 
all  from  the  same  grantor.    At  that  date  there  was  a  dwelling-house  on  lot 


Digitized  by 


Google 


814  PACIFIC  REPORTER.  [Kan. 

34,  which  extended  across  the  line  on  lot  35.  There  was  also  a  carpenter 
shop  on  lot  33,  and  the  remainder  of  the  premises  were  vacant  and  unoccu- 
pied. The  carpenter  shop  and  the  dwelling-house  were  independent  of  each 
other;  were  not  used  in  connection  with  each  other, — there  being  a  space  of 
about  four  feet  between  the  two  buildings,  and  no  passage-way  communicat- 
ing from  one  to  the  other.  (2)  On  September  3,  1883,  the  defendants,  who 
were  then  husband  and  wife,  and  the  defendant  Annie  Bethell  being  the 
owner  of  said  premises,  made  a  written  contract  between  themselves,  by  the 
terms  of  which,  for  a  stated  sum,  the  defendant  John  Bethell  was  to  repair 
and  improve  said  carpenter  shop,  and  convert  it  into  a  dwelling-house;  he 
furnishing  the  material  and  doing  the  work.  And  on  the  3d  day  of  October, 
1883,  the  defendants  made  another  written  contract,  by  the  terms  of  which, 
for  a  stipulated  sum,  said  John  Bethell  was  to  furnish  the  material  and  do  the 
work  necessary  to  erect  and  complete  a  new  dwelling-house  on  lots  30  and  31. 
Said  contracts  were  afterwards  performed  by  both  parties,  except  that  the  new 
building  was  erected  on  lots  31  and  32,  with  a  space  of  about  eight  or  nine 
feet  intervening  between  it  and  the  carpenter  shop.  All  of  said  houses  have 
since  been  occupied  by  numerous  tenants  at  the  same  time,  and  were  never 
all  leased  to  one  person,  (3)  On  September  11, 1883,  said  John  Bethell  made 
a  contract  with  the  plaintiffs  for  the  purchase,  al  an  agreed  price  per  thou- 
sand feet,  of  as  much  lumber  as  he  would  need  in  altering  the  carpenter  shop 
into  a  dwelling-house,  and  erecting  a  new  dwelling-house  on  said  lots.  This 
contract  was  made  with  W.  II.  FuUerton,  the  manager  of  plaintiff ^s  business. 
Said  FuUerton  was  not  informed  of  the  existence  ol  any  contract  between  the 
defendants,  but  was  informed  by  the  defendant  John  Bethell  that  he  and  his 
wife  had  talked  the  matter  over,  and  concluded  to  alter  the  old  carpenter  shop 
into  a  dwelling-house,  and  build  a  new  house.  lie  also  informed  said  Fuller- 
ton  that,  any  time  he  wanted  the  money,  he  could  go  to  the  defendant  Annie 
Bethell,  and  she  would  pay  him.  Upon  this  contract,  plaintiff  furnished  the 
lumber  used  in  the  alteration  of  the  said  carpenter  shop,  and  the  erection  of 
the  said  new  dwelling-house,  for  the  price  of  which  this  action  was  brought. 
Said  Fullerton  twice  called  on  the  defendent  Annie  Bethell  for  money  on  ac- 
count of  said  lumber,  and  on  each  occasion  an  amount  of  money  was  paid  by 
her  to  him  on  said  account,  and  at  each  of  said  times  she  requested  said  Ful- 
lerton to  give  her  a  receipt  for  the  amount  paid,  which  he  declined  to  do,  but 
gave  receipt  for  the  same  to  John  Bethell.  (4)  All  the  entries  made  in  the 
books  of  account  of  the  plaintiffs  relating  to  the  transaction  were  made  in  the 
name  of  John  Bethell,  and  the  name  of  Annie  Bethell  nowhere  appears  in 
said  books.  Neither  is  there  in  said  books  any  description  of  or  reference  t-o 
said  lots.  (5)  The  last  item  of  materials  furnished  by  plaintiff  under  said  con- 
tract, and  used  in  the  alteration  and  erection  of  said  dwellings,  was  furnished 
on  the  14th  day  of  January,  1884.  The  plaintiff's  statement  for  a  mechanic'a 
lien  was  filed  in  the  office  of  the  clerk  of  the  district  court  of  Cloud  county, 
March  17,  1884.  This  action  was  commenced  December  24,  1884.  In  en- 
tering said  mechanic's  lien  statement  in  the  record  of  mechanics'  liens,  the 
clerk  entered  therein  the  name  of  John  Bethell  as  owner;  but  the  statement 
which  was  filed  gives  the  name  of  Annie  Bethell  as  owner,  and  states  that  the 
contract  under  which  the  lumber  was  furnished  was  made  with  her  husband, 
John  Bethell.  Said  statement  was  subscribed  by  W.  H.  Fullerton,  as  plain- 
tiff's manager,  and  was  by  him  sworn  to  before  J.  W.  Sheaf  or,  notary  public, 
who  is  now,  and  was  at  the  commencement  of  this  action,  the  attorney  of  rec- 
ord of  the  plaintiff.  No  copy  of  mechanic's  lien  statement  was  ever  served 
on  any  person,  nor  furnished  nor  delivered  to  either  of  the  defendants. 
"Conclusions  of  law. 
"(1)  The  plaintiff  is  entitled  to  a  personal  judgment  against  the  defendant 
Annie  Bethell  only,  for  the  amount  found  to  be  due  the  plaintiff,  and  for 
costs.   (2)  The  plaintiff  has  a  valid  mechanic's  lien  for  $236.80  on  lots  30, 31, 32, 
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and  33,  in  block  156,  in  Concordia,  Eansaa,  and  is  entitled  to  have  the  same 
foreclosed." 

Defendants  bring  the  case  here  for  review. 

L.  /.  CrariSf  for  plaintiff  in  error.    J,  W.  8?ieafor,  for  defendants  in  error. 

Clogston,  C,  {after  stating  the  facts  as  above,)  Plaintiff  in  error  now 
insists  that,  on  the  pleadings  and  findings  of  fact,  no  judgment  ought  to  have 
been  rendered  in  favor  of  the  plaintiffs,  defendants  in  error.  The  petition 
alleged  a  contract  for  material  with  the  husband  of  the  owner,  Annie  Bethell, 
and  asked  for  the  foreclosure  of  the  mechanic's  lien  against  said  property  un- 
der the  contract.  The  plaintiff  insists  that  as  the  findings  show  that  John 
Bethell  was  a  contractor,  and  had  a  written  contract  with  his  wife,  Annie 
Bethell,  to  erect  the  improvements  and  furnish  the  material,  and  to  receive 
certain  compensation  therefor,  that  defendants,  if  they  had  any  claim  what- 
ever, and  were  entitled  to  have  any  lien  against  said  property,  it  must  be  as 
subcontractors,  instead  of  a  direct  lien  as  contractors.  Section  630  is  as  fol- 
lows: **Sec.  630.  Any  mechanic  or  other  person  who  shall,  under  contract 
with  the  owner  of  any  trac^t  or  piece  of  land,  his  agent  or  trustee,  or  under 
contract  with  the  husband  or  wife  of  such  owner,  perform  labor  or  furnish 
material  for  erecting,  altering,  or  repairing  any  building,  or  the  appurtenances 
of  any  building,  or  any  erection  or  improvement,  or  shall  furnish  or  perform 
labor  in  putting  up  any  fixtures  or  machinery  in  or  attachment  to  any  such 
building  or  improvement,  or  plant  and  grow  any  trees,  vines,  and  plants,  or 
hedge  or  hedge  fence,  or  shall  build  a  stone  fence,  or  shall  perform  labor  or 
furnish  material  for  erecting,  altering,  or  repairing  any  fence  on  any  tract  or 
piece  of  land,  shall  have  a  lien  upon  the  whole  piece  or  tract  of  land,  the 
buildings  arid  appurtenances,  in  the  manner  herein  provided,  for  the  amount 
due  to  him  for  such  labor  or  material,  fixtures  or  machinery.  Such  liens  shall 
be  preferred  to  all  other  liens  and  incumbrances  which  may  attach  to  or  upon 
such  lands,  buildings,  or  improvements,  or  either  of  them,  subsequent  to  the 
commencement  of  such  building,  the  furnishing  or  putting  up  of  such  fixtures 
or  machinery,  or  planting  and  growing  of  such  trees,  vines,  or  plants,  or  hedge 
or  hedge  fence  or  stone  fence,  or  the  making  of  any  such  repairs  or  improve- 
ments: and  if  any  promissory  note,  bearing  not  exceeding  twelve  per  cent, 
interest  per  annum,  shall  have  been  taken  for  any  such  labor  or  material,  it 
shall  be  sufficient  to  file  a  copy  of  such  note,  with  a  sworn  statement  that  said 
note,  or  any  part  thereof,  was  given  for  such  labor  or  material  used  in  the 
construction  of  any  such  building  or  improvement,  in  the  office  of  the  district 
clerk;  and  it  shall  be  necessary  to  file  a  list  of  items  used;  and  the  lien  shall 
be  for  the  principal  and  interest  aforesaid,  as  specified  in  said  note.''  Dass. 
Comp.  Laws  1885,  p.  685. 

The  language  used  in  this  statute  is  broad  enough  to  include  all  contracts 
made  by  the  husband  or  wife  of  the  owner  of  the  property  for  the  purchase  of 
material,  or  the  erection  of  improvements  thereon;  and  when  a  contract  is 
made,  and  the  material  furnished  or  improvements  made,  the  party  making  or 
furnishing  such  improvements  is  entitled  to  a  direct  lien  against  the  property. 
It  is  true  that  the  husband  might  contract  for  the  material  as  a  contractor,  in 
such  manner  that  the  person  furnishing  material  thereunder  would  be  entitled 
only  to  a  subcontractor's  lien ;  but,  when  material  is  furnished  under  such 
circumstances,  there  ought  to  be  some  knowledge  conveyed  to  the  party  fur- 
nishing the  material  of  the  existence  of  such  a  contract.  Where  the  husband 
of  the  owner  of  the  property  purchases  material,  which  the  statute  provides 
he  may  do,  the  person  furnishing  the  material  under  such  a  contract  may  pre- 
sume, and  he  has  the  right  to  do  so,  that  it  is  furnished  to  the  husband  of  the 
wife,  to  be  charged  to  her  and  upon  her  property,  and  has  a  right  to  file  a  lien 
to  secure  its  payment.  The  findings  show  that  the  plaintiffs,  defendant  in 
error,  had  no  knowledge  of  any  contract  by  and  between  Annie  Bethell  and 
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her  husband  in  relation  to  the  erection  of  these  improvements.  The  want  of 
this  knowledge  continued  until  after  the  time  had  expired  in  which  a  subcon- 
tractor's lien  could  have  been  filed  against  the  property.  It  is  true  that  a  per- 
son dealing  with  an  agent  must  at  his  peril  know  the  rights  of  the  ugent  in 
the  premises;  and,  if  this  contract  had  been  made  with  any  person  other  than 
the  husband,  this  lien  could  not  be  upheld ;  but  as  the  husband,  under  the  law, 
has  the  right  to  contract,  this  rule  cannot  be  applied  in  this  case.  The  par- 
ties can  relj  upon  the  presumption  that  they  were  not  dealing  with  the  hus- 
band as  agent,  but  as  owner,  under  the  statute.  If  the  claim  of  the  defend- 
ants can  be  upheld,  then  the  way  is  left  open  for  great  wrongs  and  frauds  to 
be  perpetrated.  A  contract  is  entered  into  between  husband  and  wife.  No 
disclosure  is  made  of  the  extent  of  that  contract.  Material  is  furnished.  Aft- 
erwards, when  the  time  for  filing  a  subcontractor's  lien  has  expired,  a  con- 
tract is  produced  under  which  the  building  was  erected;  the  wife  receiving 
the  benollt  of  the  transaction,  and  the  husband  and  wife  thereby  defeating  the 
lien  law. 

Plaintiff  in  error  also  insists  that  what  purported  to  be  a  mechanic's  lien 
was  not  sufficient  as  a  statement,  under  the  mechanics'  lien  law,  to  establish 
a  lien.  In  this  we  think  the  plaintiff  is  mistaken.  It  contained  an  itemized 
statement  of  accounts.  This  account  shows  that  the  material  was  charged 
to  John  Bethell;  but  it  was  shown  that  it  was  contracted  for  by  John  Bethell 
for  his  wife,  and  for  the  erection  of  these  buildings  on  her  property.  The  bare 
fact  that,  after  this  contract  was  made,  the  lumber  was  charged  to  John  Bethel! 
for  convenience,  was  not  material,  and  could  not  change  its  effect.  The  state- 
ment constituting  the  contract  and  the  lien  were  all  included  in  the  affidavit; 
and  plaintiff  in  error  contends  that  because  of  this  fact  that  there  was  no  lien. 
It  does  not  to  us  seem  material  whether  or  not  the  facts  alleged  and  set  out, 
which,  if  true,  entitled  the  claimant  to  a  lien,  are  set  out  in  a  statement  by 
themselves,  and  an  affidavit  attached  thereto,  or  whether  all  these  facts  are 
embraced  in  the  affidavit  itself. 

Plaintiff  also  insists  that  as  certain  matters  in  said  action  had  been  referred 
to  a  referee,  and  his  report  tiled,  that  no  action  could  be  had  or  findings  made 
by  the  court  until  said  findings  and  report  of  the  referee  had  been  set  aside  in 
some  manner.  '  In  this  we  think  the  plaintiff  is  in  error.  Some  questions  of 
fact  were  referred  to  the  referee.  He  made  findings  on  these  questions,  and 
reported  the  same  to  the  court;  but  it  seems  there  was  no  action  taken  by 
either  plaintiff  or  defendants  looking  towards  a  confirmation  or  setting  aside 
of  said  report.  It  was  abandoned  for  all  the  purposes  of  this  trial,  and  no  at- 
tention was  paid  thereto:  It  was  tried  upon  every  question  of  fact,  and  sub* 
mitted  to  the  court  as  though  no  reference  had  ever  been  made.  Under  such 
circumstances,  we  think  it  is  not  material  whether  tl)e  report  had  t)een  set 
aside  or  not.  At  best,  the  report  of  the  referee  was  only  to  furnish  informa- 
tion to  the  court.  The  court  might  regard  it  or  disregard  it,  at  its  pleasure. 
We  are  therefore  of  the  opinion  that  no  error  was  committed  which  is  shown 
by  the  record.  It  is  recommended  that  the  judgment  of  the  court  below  be 
affirmed. 

Feb  Curiam.    It  is  so  ordered;  all  the  justices  concurring. 


(39  Kan.  76) 

State  ex  rel.  Attorney  General  t?.  Mills,  Sheriff. 

{Supreme  Court  of  Kcmaas,    April  7, 1888.) 

Ck)UNTiE8—CouNTT-SBAT— Election  to  Remote. 

Upon  the  evldeuce  introduced  in  this  case,  it  is  found  and  held  that,  at  the  election 
held  in  Hamilton  county  on  November  2, 1880,  the  town  of  Syracuse  did  not  reoeiye 
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a  majority  of  all  the  legal  votes  oast  in  that  count j  for  the  county-seat,  and  there- 
fore held^  that  the  town  of  Syracuse  was  not  chosen  as  the  permanent  county-seat 
of  the  county,  and  that  the  town  of  Kendall  still  remains  the  temporary  county-seat. 
(SylUibus  hy  the  Court.) 

Original  proceeding  in  mandamtis, 

Wehh  dk  Spencer  and  C.  N,  Sterry,  for  plaintiff.  Milton  Broum,  J.  J. 
MUliken,  J.  M.  Johnson,  and  Rossington,  Smith  &  Dallas,  for  defendant. 

Valentine,  J.  This  is  an  action  of  mandamus,  brought  originally  in 
this  court  on  November  27,  1886,  in  the  name  of  the  state  of  Kansas,  upon 
the  relation  of  the  attorney  general,  against  C.  C.  Mills,  as  sheriff  of  Hamilton 
county,  Kansas,  to  compel  the  defendant  to  hold  his  ofllce  at  the  town  of 
Syracuse,  which  is  alleged  to  be  the  county-seat  of  said  county.  It  appears 
that  tlie  county  of  Hamilton  was  organized  on  January  29, 1883,  and  the  first 
election  therein  was  held  on  April  1, 1886.  At  this  election  no  place  received 
a  majority  of  the  votes  cast  for  county-seat,  and  therefore  no  place  was  chosen 
as  the  permanent  county-seat  of  the  county.  For  a  full  report  of  this  election, 
see  the  case  of  State  v.  Commissioners  of  Hamilton  Co,,  35  Kan.  640,  11 
Pac.  Rep.  902.  At  the  general  election  held  on  November  2,  1886,  the  ques- 
tion as  to  where  the  permanent  county-seat  of  Hamilton  county  should  be  lo- 
cated was  again  voted  upon  by  the  electors  of  that  county.  This  election  was 
also  for  all  state,  county,  and  township  officers,  and  for  some  other  things. 
Keturns  of  this  election  were  duly  made,  and  a  canvass  thereof  was  duly  had, 
except  as  hereafter  stated.  The  result  of  the  canvass,  as  stated  by  the  county 
commissioners  and  the  county  clerk,  in  tabular  form,  is  as  follows: 

"State  of  Kansas,  Hamilton  County — ss,:  The  following  is  an  abstract  of 
the  votes  polled  at  the  several  voting  precincts  of  Hamilton  county,  Kansas,  at 
an  election  held  on  November  2, 1886,  for  the  permanent  location  of  the  county- 
seat,  by  virtue  of  the  organization  of  said  county,  and  in  pursuance  with  the 
proclamation  of  the  board  of  county  commissioners  of  said  county,  under  stat- 
utes in  such  cases  made  and  provided,  for  the  the  permanent  location  of  the 
county-seat.  Said  abstract  was  made  from  the  official  canvass  of  said  votes, 
at  the  court-room  in  the  town  of  Kendall,  the  temporary  county-seat  of  said 
county,  on  Friday,  November  6,  1886. 
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1 

Kendall  township, 

Kendall  precinct 

Coomee  precinct 

8tanton  township , 

42 
11 

88 

108 
835 

Syracuse  township 

..... 

Totals 

224 

890 

98 

786 

1 

1 

3 

1.496 

"We,  the  commissioners  of  Hamilton  county,  Kansas,  hereby  certify  that 

the  above  is  a  true  and  correct  abstract  of  the  votes  cast  at  said  electon  for 

the  permanent  location  of  the  county-seat,  as  shown  by  the  canvass  of  the 

votes  as  aforesaid,  as  returned  by  the  election  boards  of  the  several  precincts 
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in  said  county;  and  we  hereby  further  certify  that  Syracuse  having  received 
a  majority  of  all  the  votes  cast  in  said  county  at  said  election  for  the  perma- 
nent location  of  the  county-seat,  wherefore  we  hereby  declare  said  Syracuse 
to  be  the  permanent  location  of  the  county-seat  of  Hamilton  county. 
"Attested:  L.  C.  Swink, 

"W.  D.  H.  Shocket, 
"T.  J.  Barton, 

"Commissioners. 

"Attested:    Thos.  H.  Ford,  County  Clerk.*' 

It  is  admitted  that  this  statement  of  the  canvass  shows  the  correct  vote  in  all 
the  townships  and  precincts  in  the  county,  except  the  vote  in  Coomes  precinct 
and  the  vote  in  Syracuse  township.  From  this  statement  it  appears  that  the 
returns  from  Coomes  precinct,  wliich  the  defendant  claims  gave  Kendall  85 
votes  and  Syracuse  6,  and  which  the  plaintiff  admits  gave  Kendall  65  votes 
and  Syracuse  6,  were  not  canvassed  at  all;  and  it  is  further  claimed  by  the  de- 
fendant that  at  least  21  illegal  and  fraudulent  votes  were  returned  from 
Syracuse  township.     We  shall  consider  these  matters  in  their  order. 

It  is  admitted  by  both  parties  that  a  legal  and  valid  election  was  held  in 
Coomes  precinct,  and  that  returns  thereof  were  duly  and  legally  made  out, 
signed,  sealed,  etc.,  but  what  then  became  of  such  returns  is  a  disputed  ques- 
tion. They  cannot  now  be  found.  A  package  of  papers,  however,  purport- 
ing to  be  the  election  returns  from  Coomes  precinct,  was  duly  delivered  by 
William  C.  Spaulding,  one  of  the  judges  of  the  election,  to  Thomas  H.  Ford, 
the  county  clerk  of  Hamilton  county,  but  whether  it  was  the  true  election  re- 
turns from  that  precinct  or  not  is  disputed.  Afterwards  a  package  of  papers, 
which  also  purports  to  be  the  election  returns  from  that  precinct,  but  which 
returns  are  admitted  to  be  forgeries,  was  found  in  the  possession  of  the  county 
clerk,  which  package  he  claims  is  the  same  package  that  was  originally  de- 
livered to  him  by  the  judge  of  the  election  as  the  election  retui;ns  from  Coomes 
precinct,  but  which  package  the  defendant  and  the  aforesaid  judge  of  the 
election  at  Coomes  precinct  claims  is  not.  These  forged  returns  are  made  out 
upon  printed  blanks  precisely  like  the  blanks  used  for  the  other  election  re- 
turns of  that  election,  and  are  in  form  precisely  the  same  as  all  the  genuine 
returns  of  that  election  are.  As  to  when  or  where  these  forged  returns  were 
forged  and  substituted  for  the  genuine  returns,  whether  before  or  after  the 
time  when  the  county  clerk  received  the  supposed  genuine  returns  from  one 
of  the  judges  of  the  election,  and  by  whom  the  forgery  was  committed,  are  dis- 
puted questions,  and  we  think,  under  the  evidence  in  the  case,  are  wholly  im- 
material; and  we  shall  not  attempt  to  decide  them.  These  forged  returns 
show  that  at  Coomes  precinct  91  votes  were  cast  for  the  county-seat,  of  which 
Kendall  received  85  votes,  and  Syracuse  received  6  votes ;  and  from  the  evi- 
dence in  this  case,  and  aside  from  these  returns,  and  without  reference  to 
whether  they  show  the  correct  vote  with  reference  to  the  state,  county,  or 
township  offices  or  not,  we  are  inclined  to  think  they  show  the  correct  vote 
with  reference  to  the  county-seat.  There  was  much  evidence  introduced  on 
the  trial  tending  to  show  that  before  the  election  was  had,  and  even  before 
Coomes  precinct  was  created,  it  was  the  intention  of  the  persons  directing  the 
affairs  of  Hamilton  county  to  put  obstacles  in  the  way  to  prevent  the  people  liv- 
ing in  the  territory  which  is  now  known  as  Coomes  precinct  from  having  a  full, 
fair,  and  free  election.  That  precinct  was  created  out  of  territory  belonging  to 
Kendall  township,  and  it  is  still  a  part  of  Kendall  township.  It  was  known, 
before  the  precinct  was  created,  that  the  people  living  in  that  territory  were 
favorable  to  Kendall  as  the  county-seat,  while  the  county  commissioners  and 
the  county  clerk  were  hostile  to  Kendall,  and  strong  partisans  of  Syracuse. 
There  was  evidence  introduced  tending  to  show  that  Coomes  precinct  was 
secretly  created,  just  before  the  election,  and  without  any  petition  from  the 
voters  thereof,  or  any  notice  to  them ;  and  the  place  for  holding  the  election 
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was  located  at  the  residence  of  T.  Y.  Ck)omes,  a  strong  partisan  of  Syracuse, 
nearest  to  Syracuse,  remote  from  the  center  of  the  precinct,  and  also  i emote 
from  the  centar  of  the  population  thereof,  and  at  a  very  inconvenient  place 
for  the  attendance  of  the  voters;  and  three  persons,  hostile  to  Kendall  and 
friendly  to  Syracuse,  of  whom  T.  V.  Coomes  was  one,  were  secretly,  illegally^ 
and  without  authority  of  law,  appointed  to  register  the  voters  of  that  precinct. 
We  think,  however,  that  the  people  of  the  precinct,  by  their  own  vigilance 
and  good  sense,  held  a  legal  and  valid  election;  and  we  are  inclined  to  think 
that  91  votes  were  cast  in  that  precinct  for  the  county-seat,  of  whicli  the 
town  of  Kendall  received  85  votes,  and  the  town  of  Syracuse  received  6  votes. 
All  the  judges  of  the  election  in  that  precinct  and  one  of  the  clerks  so  testified, 
and  they  testified  that  the  true»  genuine,  and  original  election  returns  from 
tliat  precinct  so  showed.  Coomes,  however,  who  was  the  other  clerk  of  that 
election,  and  two  other  persons,  testified  that  only  71  votes  were  cast  for  the 
county-seat  in  that  precinct,  of  which  Kendall  received  65  votes  and  Syracuse 
6,  and  that  the  genuine  returns  so  showed.  The  testimony  of  all  these  per- 
sons, and  on  both  sides,  corresponded  precisely  with  their  preferences  for  the 
county-seat.  There  was  some  corroborating  testimony  on  both  sides.  On  the 
side  that  there  were  only  71  votes  cast  at  that  election  was  the  current  rumor 
to  that  effect  immediately  after  the  election,  both  at  Syracuse  and  at  Kendall. 
On  the  side  that  there  were  more  than  71  votes  cast  at  that  election,  is  the 
following:  The  testimony  of  various  witnesses  was  introduced,  clearly  show- 
ing that  more  than  71  electors  of  that  precinct,  and  their  names  are  given  by 
the  witnesses,  were  actually  present  at  the  polls  at  that  election  and  voted. 
Indeed,  we  think  it  was  fairly  shown  by  such  evidence  that  82  electors  of  that 
precinct,  and  their  names  are  given,  were  present  at  the  polls  at  that  election 
and  voted.  There  were  112  registered  voters  in  that  precinct.  T;iking  this 
evidence,  and  tiie  evidence  of  the  judges  and  one  of  the  clerks  of  the  election, 
tending  to  support  the  defendant's  side  of  the  case,  and  all  the  evidence  on 
the  plaintiff's  side,  we  think  the  weight  of  the  evidence  preponderates  in 
favor  of  the  theory  that  91  electors  were  present  at  the  polls  at  that  election 
and  voted,  and  that  Kendall  received  85  of  their  votes  and  Syracuse  6.  We 
might  say  here,  however,  that  we  have  not  given  all  the  evidence  on  either 
side  of  this  question.    It  is  too  voluminous  to  give  in  this  opinion. 

It  is  also  claimed  that  21  illegal  and  fraudulent  votes  were  polled  in  Syra- 
cuse township.  This  is  very  nearly,  if  not  entirely,  true;  and  yet  this  elec- 
tion in  Syracuse  township  is  fair  and  honest  when  compared  with  the  election 
in  that  same  township  held  on  April  1,  1886.  The  returns  of  the  election 
held  on  April  1,  1886,  showed  that  1,178  votes  were  cast  in  Syracuse  town- 
ship, and  all  for  the  town  of  Syracuse  for  the  connty-seat  except  two,  (35  Kan. 
642,  11  Pac.  Rep.  902;)  while  at  this  election  the  returns  show  that  only  346 
votes  were  cast  in  Syracuse  township,  and  that  11  thereof  were  cast  for  Ken- 
dall, and  335  thereof  for  Syracuse.  The  territorial  boundaries  of  Syracuse 
township  were  precisely  the  same  at  the  second  election  as  they  Were  at  the 
first.  Of  these  335  votes  which  were  cast  for  Syracuse  in  Syracuse  township, 
it  is  claimed  by  the  defendant  that  at  least  21  are  illegal  and  fraudulent,  and 
we  think  the  claim  is  substantially  correct.  The  election  in  Syracuse  town- 
ship was  held  at  the  town  of  Syracuse,  and  during  all  the  forepart  of  the  day 
T.  G.  Cutlip,  who  was  friendly  to  Kendall,  stood  at  the  polls  of  Syracuse  to 
detect  and  prevent  fraud,  and  during  that  time  the  election  was  conducted 
with  reasonable  fairness  and  honesty;  but  between  3  and  4  o'clock  in  the  aft- 
ernoon he  left  Syracuse,  and  went  to  Kendall,  and  immediately  thereafter  the 
alleged  fraudulent  voting  commenced  at  Syracuse.  In  some  cases  two  fraudu- 
lent votes  of  well-known  persons,  absent  from  Syracuse,  were  polled  at  the 
same  time.  A  vote  was  polled  in  the  name  of  C.  A.  Cordes,  a  man  who  had 
been  a  prominent  merchant  in  Syracuse,  but  bad  recently  failed,  and  was  then 
at  Kansas  City,  Mo.    The  next  vote  polled  was  a  vote  in  the  name  of  C.  H. 
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Dye,  a  prominent  citizen  and  business  man  of  that  place,  who  was  then  at 
Bowling  Green,  Ky.,  for  the  purpose  of  getting  married.  A  vote  was  also 
polled  in  the  name  of  William  E.  Moore,  a  son  of  one  of  the  present  acting 
county  commissioners,  William  E.  Moore  was  taken  sick,  and  was  not  at 
the  polls  at  any  time  during  that  day.  A  vote  was  also  polled  in  the  name  of 
John  Carmody,  who  was  absent  in  Iowa  on  that  day,  and  voted  in  that  state. 
Votes  were  also  polled  in  the  names  of  John  Sawyer  and  0.  W.  Wiley,  who 
were  residents  of  Morton  county,  and  voted  in  Morton  county,  and  did  not 
vote  in  llamilton  county.  A  vote  was  also  polled  in  the  name  of  J.  V.  Rat- 
lifiF,  who  was  in  Elk  county  at  the  time,  and  was  not  a  resident  of  Syracuse 
township.  A  vote  was  also  polled  in  the  name  of  Thomas  Winn,  who  was  a 
resident  and  voter  of  Hartland  precinct,  and  voted  in  Haitland  precinct,  and 
not  at  Syracuse.  A  vote  was  also  polled  in  the  name  of  C.  I.  Moon,  who  was 
then  at  Los  Angeles,  Cal.  A  vote  was  also  polled  in  the  name  of  Jackson 
Wood,  a  resident  of  Iowa,  who  probably  did  not  vote  at  all,  but  who  was  then 
in  Syracuse,  and  was  the  father  of  one  of  the  clerks  of  the  election.  A  vote' 
was  also  polled  in  the  name  of  H.  R.  McPherson,  who  was  not  in  Syracuse 
that  day,  and  had  not  been  for  a  long  time,  but  was  somewhere  in  the  East. 
A  vote  was  also  polled  in  the  name  of  D.  E.  Halleck,  who  was  then,  and  had 
been  for  a  long  time,  at  Long  Island,  N.  Y.  A  vote  had  previously  been 
polled  in  the  name  of  J.  A.  Wiley,  a  resident  of  Morton  county,  but  finally 
his  name  was  scratched  out,  and  the  name  of  D.  E.  Halleck  was  written  over 
it.  A  vote  was  also  polled  in  the  name  of  Paris  Mills,  who  did  not  vote  at 
that  election,  but  was  at  the  time  in  Chase  county,  Kan.  Votes  were  also 
polled  in  the  names  of  E.  R.  Goo^,  J.  S.  Jones,  H.  E.  Barnes,  E.  C.  Downs, 
Dan  Reinhardt,  Ira  Evans,  and  J.  F.  Evarts,  which  votes  were  shown  to  be 
illegal.  Indeed,  the  votes  of  at  least  21  persons  which  are  claimed  to  be  illegal 
and  fraudulent  were  polled  at  that  election.  It  is  possible  that  the  vote  of 
one  of  these  21  persons,  Dan  Orr,  was  legal.  It  is  suggested,  however,  by 
the  plaintiff,  that,  as  11  of  the  votes  which  were  polled  at  Syracuse  were 
counted  for  Kendall,  these  11  votes  counted  for  Kendall  may  have  been  11  of 
the  illegal  and  fraudulent  votes  that  were  polled  in  Syracuse.  This  can 
scarcely  be  possible;  and  yet,  if  it  were  entirely  true,  it  would  make  no  dif- 
ference so  far  as  this  case  is  concerned.  All  the  judges  and  the  clerks  of  the 
election  at  Syracuse  were  friendly  to  Syracuse  and  hostile  to  Kendall,  and 
nearly  all  the  people  at  that  place  were  also  in  that  same  condition  and  on  the 
same  side,  and  they  certainly  would  not  have  permitted  illegal  or  fraudulent 
votes  to  have  been  cast  for  Kendall.  It  is  not  possible  to  suppose  that  the 
judges  and  clerks  and  the  by-standers  at  that  election  would  have  permitted 
such  fraudulent  votes  to  have  been  polled  for  Kendall  as  were  pollp'i  in  the 
names  of  such  well-known  persons  as  C.  A.  Cordes,  C.  H.  Dye,  aua  several 
other  persons  whQ  at  that  time  were  absent  from  Syracuse  and  from  Hamil- 
ton cou nty.  Would  they  have  permitted  a  fraudulent  vote  to  have  been  polled 
for  Kendall  in  the  name  of  the  father  of  one  of  the  clerks  of  the  election? 
Would  they  have  permitted  a  fraudulent  vote  to  have  been  polled  for  Kendall 
in  the  name  of  a  son  of  one  of  the  present,  acting  county  commissioners? 
Undoubtedly,  every  fraudulent  vote  polled  at  that  election  was  polled  and 
counted  for  Syracuse.  If  the  judges  and  the  clerks  were  alone  the  authors  of 
these  fraudulent  votes,  then,  of  course,  they  knew  that  such  votes  were  polled 
and  counted  for  Syracuse;  but  if  some  person  or  persons  pretended  to  repre- 
sent the  absent  persons,  and  actually  voted  these  fraudulent  votes,  still  both 
the  judges  and  the  clerks,  and  also  the  by-standers,  must  have  known  it,  and 
must  have  known  that  the  votes  were  cast  for  Syracuse.  It  would  require 
too  great  a  stretch  of  credulity  to  believe  otherwise.  The  persons  in  whose 
names  nearly  all  these  fraudulent  votes  were  polled  cannot  testify  with  refer- 
ence to  what  place  these  votes  were  intended  to  be  counted  for  the  county- 
seat,  for  such  persons  were  not  present  at  the  election,  and  did  not  cast  such 
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votes.  And,  further,  it  can  hardly  be  supposed  that  the  Judges  and  the  clerks 
of  the  election  at  Syracuse  could  be  so  innocently  mistaken  with  regard  to 
these  illegal  and  fraudulent  votes  as  to  think  that  they  were  in  fact  legal  and 
valid  votes.  They  could  not  have  supposed  that  0.  A.  Gordes,  who  had  for- 
merly been  a  prominent  merchant  of  that  place,  and  C.  H.  Dye^  a  prominent 
citizen  and  business  man  of  that  place,  and  William  E.  Moore,  a  son  of  one 
of  the  present,  acting  county  commissioners,  and  several  other  persons  whom 
we  might  mention,  who  were  not  at  or  near  the  polls  at  any  time  during  the 
day  of  the  election,  had  actually  come  in  person  to  the  polls  and  hiid  actually 
voted.  And  it  can  hardly  be  supposed  that  Jackson  Wood  was  not  known  by 
bis  son,  who  was  one  of  the  clerks  of  the  election.  However,  we  think  it  is 
immaterial,  for  the  purposes  of  this  case,  whether  the  judges  and  the  clerks 
of  the  election  knowingly  participated  in  these  frauds  or  not;  for  in  any  case 
it  is  clear  that  the  town  of  SyiBcuse  did  not  receive  a  majority  of  the  legal 
votes  cast  at  that  election.  The  canvass  of  the  board  of  county  commissioners 
shows  that  Syracuse  received  785  votes,  and  that  the  other  places  received  711 
votes.  Now,  if  we  add  to  the  785  votes  which  the  canvass  shows  were  re- 
ceived by  Syracuse,  the  6  votes  cast  for  Syracuse  in  Coomes  precinct,  and  de- 
duct 20  votes  for  the  illegal  and  fraudulent  votes  cast  for  Syracuse  in  Syracuse 
township,  it  will  leave  771  votes  as  cast  for  Syracuse.  And  if  we  add  to  the 
711  votes  which  the  canvass  shows  were  received  by  the  other  places  the  85 
votes  cast  for  Kendall  in  Coomes  precinct,  it  makes  the  votes  received  by  the 
other  places  796,  or  25  votes  more  than  were  received  by  Syracuse;  and  this 
is  probably  about  the  correct  result  of  the  election.  TlUs  count  may  not  be 
absolutely  correct,  and  yet  we  think  it  is  proximately  so.  The  majority  may 
be  more  or  less  against  Syracuse,  and  for  the  other  places;  but,  in  whatever 
way  we  may  reasonably  view  this  case  under  the  evidence,  Syracuse  did  not 
receive  a  majority  of  the  legal  votes  cast  at  that  election  in  Hamilton  county. 
Nor  did  any  other  place.  Therefore,  under  the  evidence  and  the  statutes,  no 
place  was  chosen  to  be  the  permanent  county-seat  of  Hamilton  county,  and 
therefore  Kendall  still  remains  the  temporary  county-seat  of  the  county;  and 
hence  the  defendant,  C.  C.  Mills,  is  not  illegally  holding  his  office  of  sherift 
at  Kendall. 

The  judgment  of  this  court  will  be  in  favor  of  the  defendant*  Mills,  and 
against  the  plaintiff. 

All  the  justices  concurring. 


(89  Kan.  170) 

Best  t*  Stonebaok  et  dl. 

{Swpreme  Court  of  Kansas,    April  7, 1888.) 

ViirnoB  AKD  Vendeb— Contract  to  Rshote  BuiLDHfos— Notice  to  Vewdeb. 

Two  parties  occupied  the  aame  tract  of  land,  being  a  portion  of  the  Osage  Indian 
diminished  reserve.  By  agreement  one  was  allowed  to  purchase  the  land,  and  the 
other  to  remove  his  house  and  corral.  The  one  who  had  the  right  to  purchase  did 
so,  and  made  two  payments  upon  it,  and  then,  while  the  other  party  stiU  occupied 
his  house  and  corraL  conveyed  the  land  by  warranty  deed,  subject  to  the  payment 
to  the  government  of  the  balance  due  upon  it  The  grantee  was  not  informed  of  the 
contract  between  the  parties  concerning  the  removal  of  the  house  and  cottuL  The 
ovmer  afterwards  does  remove  them  without  unnecessarily  injuring  the  freehold, 
but  in  doing  so  is  compelled  to  take  down  a  wire  fence,  which  he  immediately  re^ 
places.  In  an  action  bv  the  grantee  against  the  owner  of  the  house,  helcL  that  by 
the  fact  of  occupying  the  house  the  grantee  had  notice  of  the  owner's  rights,  and 
further  heldy  that  such  owner  was  not  a  trespasser  in  removing  his  house  f^p4  cor- 
ral. 

{Syllabus  by  HoU,  C.) 

Commissioners'  decision.  Error  to  district  court,  Chautauqua  county;  E. 
8.  TouRANOE,  Judge. 

Action  by  Wesley  Best  against  E.  H.  Stoneback  and  William  Burr  for  in- 
Jury  to  property.    Judgment  for  defendants,  and  plaintiff  brings  error. 
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Peckham,  Henderson  <£  Shartel,  for  plaintiff  in  error.  McBrin  <&  Pile, 
for  defendants  in  error. 

Holt,  C.  Plaintiff  in  error,  as  plaintiff,  brought  his  action  in  the  Chau- 
tauqua district  court  against  defendants  for  tearing  down  and  taking  away  a 
house  and  corral,  and  cutting  and  breaking  down  a  barb-wire  fence.  Trial 
by  the  court,  without  the  intervention  of  a  jury,  at  the  November  term,  1885, 
and  a  general  finding  for  the  defendants.  Plaintiff  brings  the  case  here  for 
review.  The  facts,  as  shown  by  the  evidence,  are  that  David  Gallentine  and 
William  Burr,  one  of  tlie  defendants,  settled  upon  the  west  half  of  the  S.  W. 
quarter,  section  23,  township  32  S..  of  range  10  E.,  in  Chautauqua  county, 
being  a  part  of  the  Osage  Indian  trust  and  diminished  reserve  lands,  both 
parties  claiming  interest  in  said  land,  and  a  right  to  purchase.  By  an  agree- 
ment between  GiUlentine  and  Burr,  Gallentine  was  to  make  settlement,  and 
purchase  the  land  at  the  local  land-office,  and  Burr  was  to  be  allowed  to  re- 
move the  improvements  he  had  made  upon  the  land,  which  consisted  of  a  box- 
house  and  corral.  Burr  at  the  time  was  living  at  the  house  with  his  family, 
and  kept  stock  in  the  con'al.  He  built  the  house  he  was  then  occupying 
some  time  in  the  summer  of  1884,  and  was  using  this  land  as  a  pasture. 
After  this  contract  between  Gallentine  and  Burr,  and  upon  the  29th  day  of 
September,  1884,  Gallentine  gave  a  warranty  deed  of  the  80  acres  to  Best,  the 
plaintiff,  subject  to  the  payments  to  be  made  upon  the  land,  as  provided  in 
the  act  of  May  20, 1880,  in  reference  to  tlie  Indian  lands  of  the  Osage  reserve. 
In  this  deed  Gallentine  made  no  reservations  in  writing,  and  Best  testifies 
that  nothing  was  said  about  the  property  of  Burr  then  upon  the  land.  Best 
lived  about  a  mile  from  the  land,  and  in  phiin  view  of  it.  In  the  early  morning 
before  daylight  of  October  10,  1884.  the  defendants  and  two  others  went  with 
teams,  and  loaded  tlie  house  and  corral  on  wagons,  and  removed  them  to  the 
adjoining  land  of  Stoneback.  In  doing  so  they  took  down  the  fence  inclos- 
ing the  entire  80  acres,  but  replaced  it  again  after  driving  through  with  their 
load. 

The  question  discussed  in  the  briefs  of  the  parties  is  whether  Best  had  any 
title  to  the  80  acres  in  question,  under  the  deed  given  him  by  Gallentine. 
Gallentine  had  been  an  actual  settler,  with  the  qualifications  of  a  pre-empter, 
and  had  made  his  entry  and  purchased  the  land  at  the  local  office ;  had  made 
two  payments,  and  two  remained  unpaid.  The  defendants  contend  that  be- 
cause Best  did  not  show  himself  to  be  an  actual  settler,  possessing  the  quali- 
fications of  pre-empter  upon  public  lands  of  the  United  States,  he  could  not 
obtain  title  to  the  land  by  the  deed  from  Gallentine,  it  still  being  public  land, 
and  to  be  had  only  by  actual  settlement  thereon;  that  such  instrument  was 
void,  being  against  public  policy,  and  could  not  covey  any  title  to  the  gran- 
tee. We  think  it  is  unnecessary  to  decide  the  question  raised,  for  it  does  not 
appear  that  a  trespass  was  committed  by  the  defendants,  even  though  Best 
was  the  owner  of  the  land.  He  said  he  had  no  knowledge  of  the  trade  be- 
tween Gallentine  and  Burr.  Burr,  however,  was  in  possession  of  the  house 
and  corral,  and  had  been  so  during  the  summer  preceding  the  sale.  He  had 
lived  in  the  immediate  neighborhood,  and  had  known  of  the  con fiicting  claims 
of  Gallentine  and  Burr.  It  would  seem  strange  that  he  did  not  have  any 
actual  knowledge  of  the  rights  of  Burr  and  his  claim  to  the  land,  but  he  cer- 
tainly had  constructive  knowledge  from  the  fact  that  Burr  was  still  in  pos- 
session of  the  property,  using  it  as  his  own.  He  had  a  right,  under  his  con- 
tract with  Gallentine,  to  remove  the  property  from  the  premises.  This  he  did. 
It  is  found  that  he  took  down  the  fence,  but  replaced  it  again.  We  believe 
he  was  authorized  and  justified  in  taking  and  removing  his  property,  and  in 
so  doing  he  had  the  right  to  go  upon  the  land,  using  care  not  to  injure  the 
freehold.  He  selected  an  unusual  hour  to  remove  the  property,  but  he  may 
have  had  good  reasons  for  doing  so  that  are  not  apparent  from  the  evidence 
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brought  here.  It  may  have  been  done  for  the  purpose  of  avoiding  trouble. 
In  any  event  we  suppose  a  man  has  a  right  to  exercise  proper  authoiity  over 
his  own  property  by  night  as  well  as  by  day.  We  believe  there  was  no  tres- 
pass committed  by  the  defendants  in  this  action,  and  therefore  recommend 
that  the  judgment  of  the  court  below  be  affirmed. 

F£B  GxTRiAM.    It  is  SO  Ordered;  all  the  justices  concurring. 

(39  Kan.  185) 

Shahak  0.  Tallman  et  al. 
(Supreme  Cov/rt  of  Kansas.    April  7, 1888.) 
Garnishment— Insufficient  Answer— General  Verdict. 

In  a  civil  action  against  a  gamishee,  because  his  answer  is  not  true  and  satlsfao- 
tory  as  to  the  possession  of  money  alleged  to  belong  to  the  judgment  debtors,  in 
which  action  a  personal  judgment  for  money  only  is  rendered  against  the  garnishee, 
it  is  error  to  refuse  to  allow  a  jury  to  render  a  general  verdict  in  the  case. 
{Syllabus  hy  Simpson^  C.) 

Commissioners'  decision.  Error  to  district  court,  Reno  county;  L.  HouK, 
Judge. 

Vandeveer  &  Martint  for  plaintiff  in  error.  Whiteside  <£•  Qleason,  for  de- 
fendant in  error. 

Simpson,  0.  The  petition  alleges  that  Tallman  Sc  Sanborn  are  judgment 
creditors  of  Freese  &  Stealy,  who  pretend  to  be  insolvent,  but  who  in  truth 
and  fact  are  able  to  pay  all  their  creditors;  that  they  entered  into  a  conspiracy 
with  John  N.  Shahan,  the  plaintiff  in  error,  and  it  was  agreed  between  them 
that  Freese  &  Stealy  were  to  buy  all  the  goods  that  they  could  on  credit,  and 
in  the  shortest  time  possible,  and  then  make  a  pretended  sale  toShahan,  place 
the  goods  in  his  possession,  fail  to  pay  for  them,  and  then  share  with  Shahan 
the  proceeds  of  their  sale;  that  on  the  21st  day  of  January,  1884,  the  stock  of 
groceries  of  Freese  &  Stealy  had  been  increased,  by  recent  purchases,  to  the 
value  of  more  than  $5,000,  in  accordance  with  said  arrangement,  when  the 
usual  amount  of  stock  carried  by  them  had  been  about  $2,(>0O;  that  Freese  & 
Stealy  were  not  being  pressed  by  creditors  at  this  time,  and  were  able  to  pay 
all  their  indebtedness,  but  on  that  day,  falsely  and  fraudulently  intending  to 
carry  out  their  conspiracy  to  cheat  their  creditors,  they  made  a  pretended  sale 
and  transfer  of  all  their  goods  to. Shahan,  the  plaintiff  in  error;  that  sale  and 
transfer  was  without  consideration,  and  made  with  the  intent,  as  Shahan  then 
well  knew,  of  delaying,  hindering,  and  defrauding  their  creditors;  that  Sha- 
han took  possession  of  said  goods,  sold  them,  and  now  liolds  the  proceeds  of 
the  sale  fraudulently;  that  the  claim  of  Tallman  &  Sanborn  is  for  the  pur- 
chase money  for  a  part  of  said  goods;  that  a  notice  of  garnishment  was  issued 
out  of  the  district  court  of  lleno  county,  and  served  on  Shahan,  together  with 
a  lot  of  interrogatories  in  the  action,  in  which  the  defendants  in  error  recov- 
ered a  judgment  against  the  firm  of  Freese  &  Steal^;  that  Shahan  in  his  an- 
swer, did  not  make  a  complete  disclosure  of  all  the  facts  as  he  knew  them  to 
be,  and  denied  having  any  property,  money,  or  effects  of  Freese  &  Stealy  in 
his  possession  or  under  his  control,  when  he  in  fact  had  more  than  the  sum 
of  $5,000  belonging  to  them.  He  denied  that  he  knew  the  amount  of  the 
proceeds  of  said  sale,  when  in  fact  he  had  made  the  sale.  He  answered  that 
he  paid  Freese  &  Stealy  the  proceeds  of  said  sale,  when  in  fact  he  had  not  done 
so.  He  claimed  that  the  proceeds  of  the  sale  belonged  to  him,  when  in  fact 
they  did  not.  Tallman  &  Sanborn  claimed  to  own,  by  assignments,  judg- 
ments against  Freese  &  Stealy,  in  favor  of  nine  other  creditors,  the  assign- 
ments on  their  face  being  absolute  transfers  of  said  judgments  to  Tallman  & 
Sanborn;  that  they  caused  executions  to  be  issued  on  each  of  said  judgments, 
that  were  returned  indorsed,  "No  property  found."    The  prayer  of  the  pe- 
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tition  is  that  the  pretended  sale  of  goods  to  Shahan  be  declared  nail  and 
void,  and  the  proceeds  of  their  sale,  now  in  the  hands  of  Shahan,  be  applied  to 
the  payment  of  the  plaintiffs'  claim,  amounting  to  $1,363.67»  with  Interest, 
and  for  other  relief.  The  answer  was  a  general  denial,  and  an  allegation  that 
the  plaintiffs  were  not  the  real  parties  in  interest;  that  the  alleged  assign- 
ments of  judgments  to  plaintiffs  are  only  for  the  purpose  of  this  suit,  and  net 
bona  fide;  that  the  plaintiffs  paid  no  consideration  therefor,  and  ought  not 
to  recover.  Trial  was  had  at  the  January  term,  1885,  of  the  district  court  of 
Heno  county,  resulting  in  a  judgment  for  the  defendants  in  error,  for  li^l,- 
363.67,  with  interest  at  7  per  cent.,  and  costs.  Motion  for  a  new  trial  over- 
ruled, and  exceptions  saved.  Assignments  of  error  insisted  on  here  are,  de- 
nial of  the  right  of  trial  by  jury,  overruling  demurrer  to  the  petition,  and 
very  many  questions  as  to  the  admissibility  of  testimony. 

After  judgment,  a  pleading  is  to  be  construed  in  favor  of  the  pleader,  and 
in  support  of  the  judgment.  In  this  case  there  was  a  judgment  for  money 
only  against  the  plaintiff  in  error.  This  determines  the  nature  of  the  action, 
brought  by  the  defendants  in  error  against  the  plaintiff  in  error,  to  be  the  stat- 
utory action  against  the  garnishee  because  his  answers  were  not  true  and  sat- 
isfactory. All  other  things  stated  in  the  petition  were  unnecessary,  or  are  to 
be  considered  as  an  inducement  to  the  statement  of  the  main  cause  of  action. 
Under  the  allegations  of  the  petition,  the  stock  of  goods  having  been  sold  and 
converted  into  money,  the  only  possible  relief  for  the  plaintiff  below  would  be 
a  money  judgment.  This  money  was  alleged  to  be  in  the  possession  of  the 
plaintiff  in  error.  A  process  of  garnishment  was  served  on  him,  with  a  list 
of  interrogatories.  He  answered,  denying  that  he  was  in  the  possession  or 
control  of  the  money.  He  had  the 'opportunity  to  return  the  money  into 
court,  and  be  discharged,  with  his  costs.  He  chose  another  course,  and  de- 
nied the  possession  of  the  proceeds  of  the  sale.  This  action  was  instituted, 
in  pursuance  to  section  219,  Civil  Code,  to  recover  from  him  the  amount  of 
money  in  his  possession  as  proceeds  of  the  sale,  sufficient  to  pay  the  judg- 
ments, with  interest  and  costs.  It  is  an  action  for  the  recovery  of  money 
within  the  meaning  of  section  266,  Civil  Code.  McCardell  v.  McNay,  17 
Kan.  433.  The  plaintiff  in  error  was  entitled  to  the  general  verdict  of  a  jury 
on  the  issues  in  the  case,  and  it  was  prejudicial  error  for  the  court  below  to 
refuse  to  submit  the  issues  to  the  jury  when  it  was  demanded.  For  this  er- 
ror the  case  must  be  reversed;  and,  as  this  disposes  of  the  case  in  this  court, 
only  such  eiTora  will  be  noticed  as  might  cause  a  return  of  the  case  here. 
Viewing  the  pleading  as  we  do  now,  Freese'  &  Stealy  are  not  necessary  par- 
ties, and  there  is  a  misjoinder  as  to  them. 

As  to  the  other  judgments  alleged  to  be  assigned  to  the  defendants  in  er- 
ror, if  garnishment  proceedings  were  had  against  the  plaintiff  in  error  on 
each  one  of  them,  the  right  to  recover  in  this  action  on  each  one  of  them,  as 
against  the  plaintiff  in  error,  does  not  depend  upon  previous  knowledge  of 
fraud  or  conspiracy  on  the  part  of  the  plaintiff  in  error  with  Freese  &  Stealy, 
but  upon  the  naked  fact  whether  or  not  the  plaintiff  in  error  has  money  in 
his  possession  belonging  to  the  judgment  debtors.  It  matters  not  how  he 
came  into  the  possession  of  it.  If  it  belongs  to  the  judgment  debtors,  and  he 
refused  to  pay  it  over  in  obedience  to  the  order  of  garnishment,  he  is  liable  in 
this  action  for  it,  to  the  extent  of  the  judgments,  with  interest. 

It  is  recommended  that  the  judgment  be  reversed,  with  instructions  to 
grant  a  new  trial. 

F£&  Curiam.    It  is  so  ordered;  all  the  justices  concurring. 
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(39  Kan.  178)  „  ^      ,  ^ 

Flersheih  et  al.  o.  Gary. 
(Supreme  Cov/rt  of  Kansas.    April  7, 1888.) 

Chattel  Mortgages— Vauditt— Intoxicating  Liquors. 

Where  a  chattel  mortgage  is  given  to  F.  &  Co.  on  certain  personal  property,  in- 
cluding intoxicating  liquors^  and  afterwards  the  mortgagor  sells  all  of  said  mort- 
gaged property,  except  the  intoxicating  liquors,  to  C,  and  C,  as  a  part  considera- 
tion therefor,  agrees  to  pay  the  mortgage  deot  to  F.  &  Co.,  Tiela,  that  such  mortgage 
is  void,  and  C.  is  not  estopped  from  denying  its  validity  by  reason  of  his  agreement 
to  pay  the  mortgage  debt. 

iSyllalms  hy  dogston^  C.) 

Commissioners^  decision.  Error  to  district  court,  Linn  county;  C.  0. 
Prench,  Judge. 

This  was  an  action  in  replo^in,  brought  by  B.  S.  Flersheim,  H.  Openheimer, 
and  Sol  Black,  partners  as  B.  S.  Flersheim  &  Co.,  the  plaintiffs  in  error, 
against  A.  R.  Cary,  the  defendant  in  error,  in  the  district  court  of  Linn 
county.  Trial  by  jury,  and  verdict  and  judgment  for  the  defendant  for  costs. 
The  opinion  states  the  facts.     Plaintiffs  bring  the  case  here. 

W.  B.  Biddle,  for  plaintiffs  in  error.  /.  D,  8noddy,  for  defendant  in 
error, 

Clogston,  0.  Plaintiffs  brought  this  action  to  recover  certain  billiard  and 
pool  tables  and  fixtures,  claiming  the  right  of  possession  by  virtue  of  a  chattel 
mortgage  executed  by  one  I.  Croxton  to  the  plaintiffs.  Plaintiffs  allege  that 
defendant  purchased  said  property  from  Croxton  with  a  full  knowledge  of  said 
mortgage,  and  subject  thereto;  and,  as  a  part  payment  thereof,  agreed  to  pay 
plaintiffs  the  amount  then  due  on  the  mortgage  debt,  being  $450,  and  interest. 
A  copy  of  the  chattel  mortgage  was  attached  to  the  plaintiff's  petition,  which 
showed  that  said  mortgage  also  included  other  property  not  sold  by  Croxton  to 
the  defendant,  and  among  which  was  tliree  barrels  partly  filled  with  whisky. 
The  defendant  admitted  the  purchase  of  the  property  alleged  in  plaintiffs'  pe- 
tition and  mortgage,  except  the  three  barrels  of  whisky,  and  chandeliers,  but 
denied  that  he  purchased  the  same  subject  to  the  mortgage,  or  that  he  agreed 
to  pay  the  mortgage  debt  to  the  plaintiffs.  The  plaintiffs,  in  support  of  their 
petition,  offered  the  chattel  mortgage  in  evidence,  and  also  offered  to  show  that 
the  defendant  purchased  the  property  in  controversy  subject  to  the  mortgage, 
and  agreed  to  pay  the  mortgage  debt  to  the  plaintiffs;  all  of  which  was  ob- 
jected to  by  the  defendant,  for  the  reason  that  it  was  incompetent  and  imma- 
terial and  void,  which  objection  was  sustained  by  the  court;  whereupon  the 
court  instructed  the  jury  to  return  a  verdict  for  the  defendant  for  costs ;  and  this 
ruling  and  order  is  alleged  as  error.  This  presents  the  question,  is  the  mort- 
gage void  because  of  the  fact  that  it  included,  among  other  property,  intoxicat- 
ing liquors  ?  This  question  is  no  longer  an  open  one  in  this  state.  This  court, 
in  Korman  v.  Henry,  32  Kan.  49,  3  Pac.  Eep.  764,  and  Gerlach  v.  Skinner,  34 
Kan.  86,  8  Pac.  Rep.  257,  held  that  whei^e  a  chattel  mortgage  was  given  on 
property,  and  included  intoxicating  liquors,  it  was  void;  and  that  it  was  not 
only  void  as  to  the  liquor,  but  as  to  all  the  property  contained  in  said  mort- 
gage. But  plaintiffs  insist  that,  if  the  mortgage  for  that  reason  is  void,  the 
defendant,  by  reason  of  his  agreement  to  pay  the  mortgage  debt  as  a  part  con- 
sideration in  its  purchase,  is  estopped  from  denying  its  validity.  If  this  was 
an  action  on  the  promise  of  the  defendant  to  pay  the  mortgage  debt  to  the 
plaintiffs,  and  judgment  was  sought  against  him  for  the  amount  due,  and 
which  the  defendant  agreed  to  pay,  the  action  would  be  maintainable;  but 
where  the  provisions  of  the  mortgage  are  sought  to  be  enforced,  and  the  mort- 
gaged property  recovered,  the  validity  of  the  mortgage  is  then  brought  in  qiies- 
tion.  The  action  is  then  one  upon  the  mortgage,  and  not  upon  the  promise  of 
the  purchaser  of  the  mortgaged  property  to  pay  the  mortgage  debt.    The  mort' 
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gage  being  void»  no  action  can  be  maintained  to  enforce  it.  The  contract  be- 
tween Croxton  and  defendant  was  lawful  and  valid,  but  that  being  so  would  not 
give  the  mortgage  life  and  validity.  True,  if  the  contract  by  which  defendant 
purchased  the  property  in  controversy  had  been  such  as  of  itself,  independent  of 
the  mortgage,  was  sufficient  to  constitute  a  parol  equitable  mortgage,  then  such 
equitable  mortgage  might  have  been  enforced;  but  the  allegations  in  plaintiff's 
petition  were  not  sufficient  to  warrant  such  conclusions.  It  is  therefore  held 
that  the  mortgage,  by  which  plaintiffs  claimed  the  right  of  possession  of  the 
property,  is,  by  reason  of  its  containing  property  which  by  lav  could  not  be 
sold  or  mortgaged  In  tliat  manner,  void ;  that  the  court  correctly  excluded  the 
same;  and  that  the  contract  between  Croxton  and  defendant  in  this  form  of 
action  was  not  material.  It  is  recommended  that  the  judgment  of  the  court 
below  be  affirmed. 

Per  Curiam.    It  is  so  ordered ;  all  the  justices  concurring. 

(39  Kan.  100)  ^  ^ 

Stark  v.  Bare. 
(Supreme  Court  of  Kansas.    April  7, 1888.) 

Exemptions— Assignment  op  Claim  to  Evade— Action  por  Damages. 

B.  and  S.  were  citizens  of  Kansas.  B.  was  employed  by  a  railroad  company  which 
owned  and  operated  a  lino  of  railroad  extending  through  Kansas  and  into  MissourL 
He  was  the  head  of  a  family,  and  his  personal  earnings  were  necessaiy  to  their  sup- 
port. He  was  indebted  to  S. ,  and  S. ,  lor  the  purpose  of  evading  the  exemption  laws 
of  Kansas,  and  to  prevent  B.  from  availing  himself  of  tho  bonent  of  such  laws,  made 
a  pretended  assignment  of  his  claim,  without  consideration,  to  L.,  a  citizen  of  Mis- 
souri, and  caused  an  action  to  be  begun  thereon  in  Missouri,  whereby  the  wages 
earned  by  B.  within  three  months  next  preceding  that  time  were  taken  and  appro- 
priated by  process  of  garnishment,  ana  whereby  B.  was  prevented  from  availing 
himself  of  the  benefit  of  the  exemption  laws.  Heldy  that  a  cause  of  action  arises  in 
favor  of  B.  against  S.,  for  wrongfully  appropriating  the  personal  earnings  of  B., 
which  were  exempt,  and  that  B.  is  entitled  to  recr'-<>r  such  damages  as  he  actually 
sustained. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Shawnee  county;  ^\,  k,.  Webb,  Judge. 
Frank  Herald,  for  plaintiff  in  error.     C.  C,  Clemens,  for  defendant  in 
error. 

Johnston,  J.  J.  V.  Bare  brought  an  action  in  the  superior  court  of 
Shawnee  county  against  N.  D.  Stark  to  recover  damages  for  the  wrongful  ac- 
tion of  Stark  in  defeating  him  from  obtaining  the  benefit  of  the  e.xemption 
laws  of  Kansas,  and  in  injuring  the  credit  and  standing  of  Bare  with  his  em- 
ployers. The  allegations  of  the  petition  are,  in  substance,  that  the  plaintiff 
and  defendant  are  permanent  residents  of  the  city  of  Topeka,  and  that  Bare 
is  a  married  man,  having  a  family  depending  upon  him  for  support,  and  is 
engaged  in  the  service  of 'the  Atchison,  Topeka  &  Santa  Fe  Railroad  Com- 
pany, which  operates  a  railroad  through  the  state  of  Kansas,  and  into  Kansas 
City,  Mo.,  in  which  latter  place  the  railroad  company  has  an  agent,  and  is  sub- 
ject to  the  process  of  garnishment  and  other  processes  issued  from  the  justices 
of  the  peace  and  courts  of  Kansas  City,  Mo. ;  that,  under  and  by  virtue  of  the 
laws  of  Alissouri,  when  an  action  is  commenced  before  a  justice  of  the  peace  in 
the  city  of  Kansas  City,  holding  his  ofiice  under  the  laws  of  Missouri,  against 
an  inhabitant  and  resident  of  Kansas,  and  in  such  action  garnishment  is  is- 
sued to  and  served  upon  the  railroad  company,  the  earnings  of  the  employe  of 
the  company,  being  such  Kansas  defendant,  are  garnished  and  held,  and  such 
earnings  are  not  exempt  from  appropriation  in  the  action,  and  neither  the  ex- 
emption laws  of  Kansas  or  Missouri  have  any  application  in  such  action;  that 
on  or  about  July  20.  1886,  Stark  claimed  that  Bare  was  owing  him  a  small 
sum  of  money,  but  Bare  claims  a  set-off  of  an  amount  greater  than  Stark 
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claimed;  and  that  immediately  Stark  made  a  pretended  sale  and  transfer  of 
his  claim,  without  consideration,  to  one  John  W.  Leatherbury,  a  resident  of 
Missouri, ior  the  purpose  of  having  Leatherbury  bring  an  action  against  Bare 
before  a  justice  of  the  peace  of  Kansas  City  and  have  garnishment  process  is- 
sued and  served  upon  the  railroad  company,  and  thereby  garnish  and  appro- 
priate the  personal  earnings  of  Bare,  and  apply  them  to  the  payment  of  Stark's 
alleged  claim;  that  Bare  is  engaged  at  work  for  the  railroad  company  in  the 
city  of  Topeka,  70  miles  distant  from  Kansas  City,  on  monthly  wages,  and 
that  his  earnings  are  necessary  for  the  maintenance  of  his  family;  and  that 
the  defendant,  knowing  these  facts,  and  that  he  was  unable  to  leave  his  em- 
ployment to  go  to  Kansas  City  to  make  a  defense  to  the  action  on  the  pre- 
tended claim,  colluded  and  conspired  with  Leatherbury  to  make  the  pretended 
transfer,  so  as  to  defeat  Bare  from  all  benefit  of  the  exemption  laws  exempt- 
ing to  him  his  personal  earnings;  that  an  action  was  brought  before  a  justice 
of  the  peace  of  Kansas  City,  in  the  name  of  Leatherbury  as  plaintiff,  against 
Bare;  that  garnishment  process  was  issued  and  served  upon  the  railroad  com- 
pany, compelling  it  to  answer  concerning  its  indebtedness  to  Bare,  and  a  judg- 
ment was  rendered  in  favor  of  Leatherbury  for  the  sum  of  $50.70,  including 
$16  for  costs,  which  amount  the  railroad  company  paid  over  as  garnishee,  and 
was  received  by  Leatherbury,  who  was  acting  collusively  with  Stark;  that  the 
personal  earnings  so  appropriated  were  necessary  for  the  mainteinance  of 
Bare's  family,  and  were  his  personal  earnings  for  his  services  rendered  within 
four  weeks  next  before  the  pretended  transfer,  and  within  three  months  prior 
to  the  rendition  of  the  judgment;  that  all  of  these  acts  and  things  were  done 
by  Stark  from  malice  towards  the  plaintiff,  and  with  the  deliberate  purpose  of 
defeating  him  of  his  defense  and  of  his  exemption,  to  injure  his  credit,  and  by 
me^ms  of  the  annoyance  of  garnishment  proceedings  to  induce  his  discharge 
by  the  railroad  company  from  its  employment,  and  by  reason  of  the  action  he 
has  been  deprived  of  the  benefit  of  his  earnings  and  exemption,  is  in  danger 
of  losing  his  employment,  his  credit  in  the  community  is  injured,  and  his 
family  are  pot  in  want  by  being  deprived  of  tlie  earnings  which  they  sorely 
need.  It  is  also  averred  that  Stark  well  knew  that  he  was  indebted  to  Bare 
more  thaia  $100  over  and  above  his  alleged  demand.  Bare  prayed  judgment 
for  damages  to  the  extent  of  $2,000.  A  demurrer  to  the  petition  was  filed  by 
Stark,  the  grounds  of  which  were  that  there  were  two  causes  of  action  im- 
properly  joined,  and  that  the  petition  does  not  state  sufficient  facts  to  consti- 
tute .a  cause  of  action.  The  demurrer  was  overruled  by  the  court,  and  this 
ruling  is  complained  of  here. 

The  point  that  there  is  a  misjoinder  of  causes  of  action  because  of  the  alle- 
gat?ion  that  Stark  owed  the  plaintiff  more  than  SlOO  at  the  time  of  the  alleged 
wrong-doing  is  not  good.  The  pleader  manifestly  intended  to  state  but  one 
ciViise  of  action.  The  matter  of  the  indebtedness- is  only  one  of  the  many  facts 
set  out  in  the  petition  to  show  the  relations  existing  between  the  parties  at 
the  time  Stark  attempted  to  defeat  Bare  from  availing  himself  of  the  benefits 
of  the  exemption  laws.  K o  recovery  is  sought  upon  that  indebtedness  in  this 
lotion.  The  policy  of  our  state  is  exceedingly  liberal  in  providing  protection 
for  the  families  of  indigent  debtors.  Among  other  exemptions,  it  is  enacted 
/that  the  pei*sonal  earnings  of  a  debtor  for  three  months  next  preceding  the  is- 
,'  sue  of  any  process  against  him  for  the  collection  of  a  debt,  and  which  earn- 
;  ings  are  necessary  for  the  support  of  the  debtor's  family,  are  exempt  from  such 
process.  This  provision  has  been  frequently  sustained  and  enforced.  We  have 
gone  further,  and  held  that  where  a  citizen  of  this  state  attempts,  by  a  pro- 
ceeding in  attachment  or  garnishment  in  another  state,  to  subject  to  the  pay- 
ment of  his  debt  personal  earnings  of  the  debtor  which  under  our  laws  are 
exempt,  and  thus  prevent  such  debtor  from  availing  himself  of  the  benefit  of 
the  exemption  laws  of  the  state,  an  action  by  injunction  restraining  the  wrong- 
ful action  may  be  maintained  by  the  debtor  against  such  wrong-doer.    Zim- 
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^nerman  v.  Franke.  34  Kan.  650,  9  Pac.  Rep.  747.  In  the  present  case  both 
parties  are  citizens  of  the  state,  and  subject  to  its  laws.  According  to  the  al- 
legations of  the  petition,  Stark  brought  his  action  in  Missouri,  at  a  place  far 
distant  from  the  residence  of  Bare,  for  the  express  purpose  ot  evading  the 
Kansas  laws,  and  wrongfully  appropriating  the  earnings  of  Bare  to  which  he 
was  not  entitled.  We  think  it  is  a  wrong  which  may  not  only  be  restrained 
by  injunction,  but  that  the  citizen  who  proceeds  and  inflicts  the  wrong  is  liable 
to  the  debtor  to  the  extent  of  the  injury  sustained.  In  Nebraska,  where  a 
somewhat  similar  statute  exists,  exempting  the  personal  earnings  of  the 
debtor  who-  is  the  head  of  a  family,  a  creditor  instituted  a  proceeding  m  which 
he  appropriated  by  garnishment  the  earnings  of  the  debtor  which  were  exempt 
from  execution  or  garnishment  process.  The  debtor  subsequently  brought 
suit  to  recover  the  amount  so  wrongfully  appropriated,  and  the  supreme  court 
of  that  state  sustained  the  action,  holding  that  the  creditor  had  procured  prop- 
erty,  to  be  applied  to  the  payment  of  his  judgment,  to  which  he  was  not  en- 
titled, and  that  he  must  refund.  In  disposing  of  the  case  the  court  remarked: 
"It  is  well  settled  that  if  exempt  property  is  seized,  and  applied  to  the  pay- 
ment of  a  judgment,  the  owner  may  have  his  action  against  the  wrong-doerj 
unless  such  exemption  iTWftived  by  some  act  or  omission  of  the  debtor. 
Albrecht  V.  Treitschke,  17  Neb^m.22  N.  W.  Hep.  418.  See.  also,  Phillips 
V.  Hunter.  2  H.  Bl.  403;  Vail  v.  KnaT^j^^  Barb.  299;  Snook  jr.  ^netzer.^h 
Ohio  St.  516;  Haswell  v.  Parsons,  15  CaT^;  Phelps  y-f^^dard,  1  iyler, 
60.  Within  the  principles  of  these  cases,  itV^st  be  held  that  the  petition 
states  a  cause  of  action,  and  therefore  the  judgiS^t  of  the  superior  court  win 
be  affirmed. 
All  the  justices  concurring. 

(39  Kan.  128)  PfEFFEBLB  f>.  StATB. 

{Suvreme  Court  of  Kansas.    AprU  7, 1888.) 

1.  Intoxicating  Liquors— Action  to  ENroRCE  Finb  and  Costs— A^^'*^'  ^     '      ' 

In  a  civil  action  to  enforce  the  fine  and  costs,  as  a  lien  upon  real  ^T^  nnder 
owner,  for  the  sale  of  intoxicating  liquors  in  violation  of  the  prohibitory^rr^Jtnst  a 
the  provisions  of  section  18,  c.  128,  Sess.  Laws  1881,  which  were  assessecf^Srlminal 
person  using  the  same,  the  fine  and  costs  embraced  in  the  judgment  in  the^Lfp^gt^ 
action  are  prima  fade  the  amount  of  the  lien;  and  the  original  judgment  n|«T  the 
cannot  be  changed  or  corrected  by  merely  showing  that  a  motion  to  ^e^tD^e- 
costs  in  the  criminal  action  was  made  and  overruled,  where  no  evidence  w^L«giy 
sented  in  either  action  showing  the  specific  costs,  if  any,  which  were  erroneq 
taxed.  ' 

2.  Same— Action  to  Enforce  Fine  and  Costs— Parties. 

Where  an  action  is  brought  to  enforce  a  lien  upon  real  estate  for  a  fine  and  _ . 
under  said  section  18  of  the  prohibitory  act,  and  the  title  of  the  real  estate  is  in 
name  of  the  wife,  the  husband  is  a  proper  party  defendant,  and  therefore  a  jol^ 
party  with  his  wife,  and  hen^e  a  competent  witness  in  the  action. 
8.  Same— Action  to  Enforce  Fine  and  Costs— Power  of  Countt  Attorney. 

Where  a  civil  action  is  brought  by  a  county  attorney  in  the  name  of  the  state,  i 
der  section  18  of  the  prohibitory  act,  to  enforce  a  lien  for  a  fine  and  costs  upon  read 
estate  against  the  owner  of  premises  who  has  knowingly  suffered  a  person  to  sell  I 
liquor  thereon  In  violation  of  law,  and  the  attorney  general  does  not  appear  in  the^ 
case,  or  have  any  connection  therewith,  the  county  attorney  is,  for  the  prosecution 
and  trial  of  the  cause,  the  sole  and  only  representative  of  the  state;  and,  upon  proof 
that  the  deeds  of  the  real  estate  are  not  in  his  possession  or  under  his  control,  cer- 
tified copies  thereof  may  be  read  in  evidence  with  like  effect,  and  on  the  same  con- 
ditions, as  the  original  deeds.    Section  27,  o.  22,  Comp.  Laws  1885. 
{SyllabiLS  by  the  Court) 
Error  to  district  court,  Lyon  county;  Charles  B.  Graves,  Judge. 
Kellogg  &  Sedgwick,  for  plaintiff  in  error.    /.  W,  Feighan  and  J.  Jay  Buck, 
for  defendant  in  error. 

HoRTON,  C.  J.     On  October  1,  A.  D.  1883,  Louis  Macke  was  convicted 
upon  one  couut  of  an  information  charging  him  with  the  sale  of  intoxicating 
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liquors  in  violation  of  the  prohibitory  law,  in  the  district  court  of  Lyon 
county,  and  acquitted  upon  two  counts  of  the  information;  and  upon  convic- 
tion he  was  Uned  in  the  sum  of  $250,  and  adjudged  to  pay  the  same,  and  the 
entire  costs,  and  to  stand  committed  until  all  were  paid.  He  was  never  com- 
mitted to  jail.  On  February  28, 1886,  the  state  filed  a  petition  in  the  district 
court  of  Lyon  county  against  Louisa  Pfefferle  and  her  husband,  0.  Pfefferle, 
alleging  the  conviction  of  Louis  Macke,  and  that  the  fine  and  costs  had  never 
been  paid;  and  further  alleging  that  the  unlawful  sale  of  intoxicating  liquors 
was  in  a  certain  building  owned  by  Louisa  Pfefferle  and  her  husband,  and 
that  they  had  rented  the  buiiding  and  had  knowingly  suffered  the  same  to  be 
used  for  the  unlawful  sale  of  intoxicating  liquors;  and  sought  to  have  Macke^s 
fine  and  costs  charged  upon  the  building  as  a  lien.  Louisa  Pfefferle  inter- 
posed a  plea  of  the  statute  of  limitations  in  the  case,  which  was  sustained  by 
the  court  below.  The  state  brought  the  case  here,  where  the  judgment  of 
the  lower  court  was  reversed,  and  the  case  remanded  for  trial  upon  its  merits. 
State  V.  Pfefferle,  83  Kan.  718,  7  Pac.  Eep.  597.  This  case  was  tried  in  the 
court  below  at  the  January  term  for  1886,  and  upon  the  trial  it  was  shown 
that  the  lower  portion  of  the  building  was  used  for  business  purposes,  the 
front  as  a  grocery  store,  and  the  rear  as  a  saloon;  that  a  lease  for  the  renting 
of  the  building  had  been  entered  into  between  O.  Pfefferle  and  Perrier  & 
Weiss,  which  lease  was  signed  by  O.  Pfefferle  in  his  own  name;  that  alter- 
wards  this  lease  was  assigned  by  Perrier  &  Weiss  to  one  O'Dowd,  who  osten- 
sibly conducted  the  grocery  business,  and  that  Louis  Macke  conducted  the 
liquor  business,  but  whether  for  himself,  or  as  clerk  for  O'Dowd  or  some 
one  else,  the  record  does  not  disclose;  that  Louis  Macke  was  the  brother  of 
Mrs.  Pfefferle  and  the  brother-in-law  of  O.  Pfefferle,  her  husband;  that  the 
building  was  a  "store,"  and  that  Pfefferle  and  his  family  lived  for  a  time  on 
the  second  floor,  and  that  Louis  Macke  boarded  and  roomed  with  them;  that 
the  place  where  the  liquor  was  sold  was  open,  and  the  smell  of  liquors  was 
strong  about  the  building;  that  Mrs.  Pfefferle  was  frequently  seen  going  up 
and  down  the  stairs,  and  was  about  the  building;  that  the  family  got  their 
groceries  in  the  building;  that  0.  Pfefferle,  her  husband,  was  generally  in  the 
building,  in  the  grocery  and  about  the  saloon,  and  sometimes  behind  the  bar, 
and  was  the  bondsman  of  Macke  in  liquor  prosecutions  in  the  police  court; 
and  that  numerous  parties  were  passing  in  and  out  of  the  saloon  both  through 
the  Iront  and  back  doors.  Judgment  was  rendered  that  the  state  had  a  lien 
on  the  building  belonging  to  Mrs.  Pfefferle,  for  the  sum  of  $250, — the  fine, — 
and  also  for  the  costs,  amounting  to  $146.95.  Mrs.  Pfefferle  complains  of 
the  judgment. 

1.  It  is  said  that  the  original  judgment  against  Lewis  Macke  was  erroneous 
in  that  he  was  adjudged  to  pay  all  the  costs  of  the  prosecution  upon  the  two 
counts  upon  which  he  was  acquitted,  as  well  as  the  costs  upon  the  count  upon 
which  he  was  convicted.  The  only  evidence  that  any  costs  were  improperly 
taxed  against  Macke  was  his  motion  to  retax  tlie  costs  in  the  case,  but  nothing 
was  shown  in  the  Macke  Case,  nor  in  this  case,  as  to  the  amount  of  costs  er- 
roneously taxed;  and  therefore,  in  this  collateral  way,  the  judgment  against 
Macke  cannot  be  changed,  corrected,  or  reversed. 

2.  It  is  further  said  that  it  was  error  in  the  trial  court  to  permit  the  agency 
of  the  husband  to  be  proved  against  the  wife  by  his  evidence,  and  it  is  also 
said  that  the  court  erred  in  permitting  the  husband  to  testify  generally  in  the 
case.  We  have  recently  decided  that  an  agent  may  testify  as  to  his  authority 
to  act  for  his  principal;  and  that  this  rule  is  not  changed  by  the  fact  that  the 
agent  is  the  husband  of  the  principal.    Section  823,  Civil  Code;  Railway  Co, 

V.  Kuhn,  88  Kan. ,  16  Pac.  Bep.  75;  French  v.  Wade,  35  Kan.  391.  11 

Pac.  Bep.  138.  The  title  of  the  real  estate  upon  which  the  fine  and  costs  were 
adjudged  a  lien  was  in  Mrs.  Louisa  Pfefferle,  but  0.  Pfefferle  was  her  bus- 
band ;  and,  as  it  was  sought  by  the  action  to  have  the  lien  foreclosed,  and  the 
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premises  sold,  tlie  husband  was  a  proper  party  defendant,  and  therefore  was 
a  joint  party  with  his  wife,  and  hence  a  competent  witness.  Section  323  of 
the  Code  reads  as  follows:  "The  following  persons  shall  be  incompetent  to 
testify:  *  *  *  Third.  Husband  and  wife,  for  or  against  each  other,  ex- 
cept concerning  transactions  in  which  one  acted  as  the  agent  of  the  other,  or 
when. they  are  joint  parties,  and  have  a  joint  interest  in  the  action;  but  in  no 
case  shall  either  be  permitted  to  testify  concerning  any  communication  made 
by  one  to  the  other  during  the  marriage,  whether  called  while  that  relation 
subsisted,  or  afterwards."  Busenbark  v.  Busenbark,  33  Kan.  577,  7  Pac. 
liep.  245. 

3.  The  next  alleged  error  is  that  the  building  in  which  the  liquor  was  sold 
was  a  homestead,  and  that  the  lien  for  fine  and  costs  could  not  fasten  itself  or 
be  foreclosed  upon  a  homestead.  We  do  not  think  the  question  is  properly  in 
the  record.  State  v.  Snyder,  34  Kan.  425,  8  Pac.  Rep.  860.  The  answer  of 
Louisa  Pfefferle  and  O.  Pfefferle  contained  a  general  denial  only.  No  claim 
of  homestead  was  alleged.  No  evidence  was  offered  upon  the  part  of  the  de- 
fense tending  to  show  that  the  premises  described  in  the  petition  were  occu- 
pied as  a. homestead  by  Louisa  Pfefferle  and  family.  It  was  brought  out  in 
the  examination  of  some  of  the  witnesses  that  the  Pfefferles  resided  over  the 
store  in  which  Macke  did  bnsine.ss,  and  that  Macke  lived  in  the  family;  but 
O.  Pfefferle,  the  husband,  testified  that  he  was  living  over  the  store  "a  part 
of  the  time,  not  for  all  the  time. "  It  also  appears,  from  the  testimony  of  one 
witness,  that  the  Pfefferles  moved  away  from  Emporia  into  the  country  some 
time  in  1883  or  1884.  No  instruction  was  asked  by  either  party  as  to  whether 
the  store  was  occupied  by  the  Pfefferles  as  a  homestead,  and  no  such  issue  was 
fairly  passed  upon  by  the  jury  or  the  court. 

4.  The  next  error  alleged  is  the  manner  in  which  the  title  of  the  real  estate 
was  proved  to  be  in  the  name  of  Mrs.  Pfefferle.  It  was  shown  by  the  county 
attorney  that  he  did  not  have  the  deeds  of  the  real  estate  in  his  possession,  or 
under  his  control.  It  is  suggested  that  the  attorney  general  of  the  state  is 
the  superior  officer  of  the  county  attorney,  and  therefore  that  it  should  have 
been  shown  that  the  deeds  were  not  in  his  possession,  or  under  his  control, 
before  the  certified  copies  were  properly  admissible  in  evidence.  We  think 
otherwise.  As  this  action  was  brought  by  the  county  attorney  of  Lyon 
county,  as  the  attorney  general  was  not  required  by  the  governor,  or  either 
branch  of  the  legislature,  to  appear  therein,  and  as  he  did  not  make  any  ap- 
pearance in  the  ciise,  the  county  attorney  was  the  sole  and  only  representative 
of  the  state.  The  state  had  the  right,  under  section  27,  c.  22,  Comp.  Laws 
1885,  to  prove  the  title  by  the  records.  Sectiqn  136,  art.  10,  c.  25.  Comp. 
Laws  1885,  reads:  "It  shall  be  the  duty  of  the  county  attorneys  to  appear  in 
the  several  courts  of  their  respective  counties,  and  prosecute  or  defend,  on  be- 
half of  the  people,  all  suits,  applications,  or  motions,  civil  or  criminal,  arising 
under  the  laws  of  this  state,  in  which  the  state  or  the  county  is  a  party  or  in- 
terested."   See,  also,  section  71,  c.  102,  Comp.  Laws  1885. 

5.  Finally,  it  is  contended  that  an  action  will  not  lie  under  section  18  of  the 
prohibitory  act  until  Macke  has  been  committed  to  the  jail.  This  point  is 
disposed  of  in  Hardten  v.  State,  32  Kan.  637,  5  Pac.  Rep.  212.  and  State  v. 
Pfefferle,  33  Kan.  718,  7  Pac.  liep.  597.  The  judgment  of  the  district  court 
will  be  afliirmed. 

All  the  justices  concurring. 


(39   Kan.   241) 

KiTGHiE  et  aL  v.  Mulvanb  et  al. 

iSupreme  Ccwrt  of  Kansas.    April  7, 1888.) 

Schools  and  Schooi>Distriot8  —  Division  and  Annexation  of  Districts  —  Taxa- 
tion. 

From  September  4, 1877,  up  to  October  7, 1884,  certain  territory  oonstituted  de 
fa>cto,  though  not  de  jurCj  a  part  of  the  city  of  Topeka  and  of  the  school-district  of 
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Topeka,  and  this  under  an  ordinance  regularly  passed  by  the  mayor  and  council  of 
the  city  of  Topeka  on  the  first-mentioned  date,  in  pursuance  of  an  act  of  the  legis- 
lature regularly  passed  and  approved,  which  act,  though  general  in  form,  was 
special  in  fact,  and  therefore  void  under  section  1,  art.  13,  Const.,  for  the  reason 
that  it  attempted  to  confer  corporate  power  upon  certain  cities ;  and  taxes  were 
levied  upon  the  annexed  territory  in  the  same  manner  as  thou^^h  such  annexed  ter- 
ritory was  a  part  of  "the  city  of  Topeka  and  of  the  school-district  of  Topeka,  in  law 
as  well  as  in  fact;  and  certain  real  estate  in  such  annexed  territory  was  sold  at  a 
tax  sale  for  such  taxes  to  an  individual  purchaser,  and  a  tax  deed  was  afterwards 
executed  on  such  sale;  and  in  an  action  in  the  nature  of  ejectment  brought  by  the 
tax-deed  holder  a^inst  the  original  owner  of  the  land  for  the  recoveiy  thereof, 
the  district  court  held  that  the  tax  deed  and  the  city  taxes  were  void,  and  that  the 
state,  county,  and  school-district  taxes  were  valid  to  the  extent  that  they  might 
be  recovered  in  such  action,  under  section  142  of  the  tax  laws.  Hel4j^  that  the 
district  court  did  not  err  with  reference  to  said  state,  county,  and  school-district 
taxes. 
(Syllalms  tyy  the  Court.) 

Error  to  district  court,  Shawnee  county ;  John  Guthrie,  Judge. 

This  was  an  action  in  the  nature  of  ejectment  brought  by  John  R.  Mul- 
vane  and  Joab  Mnlvane  against  John  Kitchie,  Hale  Ritchie,  John  Ritchie,  Jr., 
and  others,  to  recover  certain  real  estate  described  in  the  plaintiffs'  petition. 
The  defendants  answered.  Afterwards  a  trial  was  had  before  the  court  with- 
out a  jury,  and  the  court  made  special  findings  of  fact  and  conclusions  of  law, 
among  which  are  the  following: 

FINDINGS  OF  FACT. 

"(1)  The  real  estate  in  controversy  is  part  of  the  north-east  quarter  of  sec- 
tion 91X,  in  township  twelve  of  range  sixteen,  in  Shawnee  county,  Kansas, 
and  is  adjacent  to  the  city  of  Topeka,  and  is  included  in  what  is  commonly 
called  *  Ritchie's  Addition,'  which  is  described  as  follows:  Commencing  at  a 
point  where  the  north  line  of  section  five,  town  twelve  of  range  sixteen,  in- 
tersects the  center  of  Shunganunga  creek;  thence  southerly  with  the  center 
of  said  creek  as  it  winds  and  turns  to  its  intersection  with  the  prolongation 
east  of  the  south  line  of  Twelfth  (12th)  street  of  the  city  of  Topeka;  thence 
westerly  along  said  prolongation  of  12th  street  to  its  intersection  with  the 
prolongation  south  of  the  east  line  of  Jefferson  street  of.  said  city;  thence 
southerly  along  said  prolongation  of  Jefferson  street  to  its  intersection  with 
the  south  line  of  the  north-east  quarter  of  section  six,  town  twelve,  (12,)  range 
sixteen,  (16;)  thence  west  along  south  line  to  its  intersection  with  the  west 
line  of  said  quarter  section ;  thence  north  to  the  north-west  corner  of  said 
quarter  section ;  thence  east  to  the  place  of  beginning.  (2)  Said  defendant 
has  sold  parcels  of  land  in  said  territory  known  as  •  Ritchie's  Addition,'  de- 
scribing the  same  by  metes  and  bounds  as  corresponding  to  lots  on  certain 
streets  of  said  city  extended  across  said  tenifory,and  fronting  on  what  would 
correspond  to  said  streets  if  they  were  so  extended,  and  corresponding  in 
shape  and  size  with  lots  in  said  city.  And  for  more  than  fifteen  years  roads 
in  front  of  said  tracts  have  been  in  common  use  as  streets,  with  cross-streets, 
corresponding  with  the  streets  and  cross-streets  of  said  city  extended  across 
said  territory.  (3)  That  on  the  15th  day  of  April,  1875,  the  mayor  and  city 
council  of  the  city  of  Topeka,  then  a  city  of  the  second  class,  passed  an  ordi- 
nance whereby  they  attempted  to  take  into  the  corporate  limits  of  the  city  of 
Topeka  the  territory  described  in  finding  No.  1.  That  the  said  John  Ritchie 
was  then,  and  for  more  than  five  years  prior  thereto  had  been,  the  owner  of  a 
majority  of  the  acres  attempted  to  be  taken  into  the  city  of  Topeka  by  virtue 
of  said  ordinance.  That  said  John  Ritchie  did  not  consent,  in  writing  or 
otherwise,  to  the  said  annexation,  and  he  never  made,  acknowledged,  and  re- 
corded a  plat  of  said  tract.  That  after  the  passage  of  said  ordinance  the  said 
city  of  Topeka  exercised  jurisdiction  over  said  tract,  which  was  unopposed 
by  a  majority  of  the  citizens  residing  thereon  until  October  7,  1884;  but  the 
said  Ritchie  during  all  said  time  was  the  owner  of  a  majority  of  the  acres  in 
said  tract,  and  he  opposed  the  exercise  of  the  jurisdiction  of  said  city  over 


Digitized  by 


Google 


882  .    PAaFic  BEFOBTEB.  [Kan. 

said  tract  TLat  during  said  time  no  townships  adjoining  said  tract  at- 
tempted to  exercise  jurisdiction  over  said  tract,  and  never  attempted  to  assess 
tlie  property  in  said  tract  for  taxation.  That  during  all  said  time  the  inhab- 
itants of  said  tract  generally  voted  at  the  city  election  held  in  the  city  of  To- 
peka»  and  a  person  residing  on  said  tract  one  time  held  the  office  of  city  coun- 
cilman for  the  city  of  Topeka.  During  said  time  the  fire  service  of  the  city 
of  Topeka  was  extended  over  said  tract,  and  a  fire-alarm  box  was  placed  in 
sapid  territory.  Taxes  were  levied  and  collected  upon  a  majority  of  the  inhab- 
itants of  said  territory,  but  during  said  time  the  defendant  John  Bitchie 
never  voted  in  the  city  of  Topeka,  or  paid  taxes  therein  on  said  land,  although 
the  same  were  levied  thereon  for  every  year  since  1875  up  to  the  year  1884, 
and  the  trustee  of  Topeka  township  made  no  attempt  to  assess  any  of  the 
above  tracts  for  taxes.  During  said  period  a  school-house  was  built  upon  said 
tract,  and  schools  maintained  therein  by  the  board  of  education  of  the  city  of 
Topeka,  and  the  children  of  proper  age  residing  upon  said  territory  were  en- 
rolled as  school  children  of  the  city  of  Topeka.  That  sidewalks  were  ordered 
to  be  built  by  the  said  city  of  Topeka,  and  were  built  and  paid  for  by  the  abut- 
ting land-owners  of  said  territory,  except  the  defendant  John  Ritchie;  and 
said  sidewalks  were  kept  in  repair  by  the  owners  of  the  land  abutting  the  same, 
except  the  defendant  John  Ritchie.  And  a  culvert  was  built  by  said  city  on 
said  tract,  and  three  water  hydrants  were  placed  upon  said  territory  in  the  year 
1881,  upon  which  the  said  city  agreed  to  pay  rent.  The  said  territory  was 
never  taken  into  the  city  of  Topeka,  or  annexed  for  school  purposes,  except 
by  said  ordinance  of  April  15, 1875,  and  all  the  taxes  described  in  the  findings 
in  this  action  as  school  taxes  were  levied  by  said  board  of  education  of  the 
city  of  Topeka.  And  the  court  further  finds  that  from  the  15th  day  of 
April,  1875,  up  to  October  7, 1884,  the  defendant  John  Ritchie  was  and  is 
now  the  owner  of  all  the  tracts  of  land  described  in  the  plaintiffs*  petition, 
unless  the  tax  deeds  hereinafter  described  are  valid,  and  divested  him  of  the 
title  thereto.  (4)  That  the  real  estate  in  controversy  was  subject  to  taxation 
for  the  year  1876,  and  thence  hitherto.  (5)  The  valuation  of  said  real  estate 
in  controversy  by  the  city  assessor  of  said  city  for  the  years  1876-79, 1881-83, 
were  not  excessive.  (6)  The  real  estate  in  controversy  was  sold  on  the  4th 
day  of  September,  1^77,  for  the  taxes  of  1876,  to  the  plaintiffs,  who  paid  the 
taxes  for  the  subsequent  years.  (7)  The  defendants  never  paid  or  offered  to 
pay  the  taxes  on  said  real  estate  in  controversy,  or  any  part  thereof,  for  any 
of  said  years.  (8)  That  on  November  8,  1880,  J.  Lee  Knight,  county  clerk 
of  saic)  Shawnee  county,  executed  to  plaintiffs  a  tax  deed  for  each  of  the  tracts 
of  real  estate  in  controversy,  which  deeds  are  in  the  form,  and  were  executed 
and  acknowledged  in  the  manner,  provided  by  statute.  (9)  The  several 
tracts  of  real  estate  in  controversy,  so  sold  for  delinquent  taxes,  were  sold  to 
the  plaintiffs  at  the  dates  and  for  the  amounts,  and  subsequent  taxes  paid 
thereon  by  them  at  the  dates  and  in  amounts,  respectively,  as  follows:  That 
on  the  4th  day  of  September,  1877,  the  following  tract  of  land,  viz. :  A  tract 
in  the  north-east  quarter  of  section  six,  (6,)  town  twelve,  (12,)  range  sixteen 
(16,)  east  6th  P.  M.,  as  follows,  viz.:  Beginning  on  a  line  with  the  east  side 
of  Quincy  street,  and  1,820  feet  southerly  from  south-east  corner  of  10th 
avenue  east  and  Quincy  street,  city  of  Topeka,  southerly  on  the  said  line  25 
feet;  thence  easterly,  at  right  angles  to  said  line,  15U  feet;  thence  northerly, 
parallel  to  said  line,  25  feet;  thence  westerly  150  feet  to  place  of  beginning, — 
same  as  lot  454  Quincy  street,  city  of  Topeka,  Shawnee  county,  state  of  Kan- 
sas,— was  sold  to  said  plaintiffs  for  the  taxes  of  the  year  1876.  That  said 
plaintiffs  paid,  at  the  dates  below  given,  the  amounts  of  taxes  below  given, 
levied  on  said  above-described  tract  of  land  for  county,  state,  and  city  pur- 
poses, respectively,  for  the  years  below  given,  and  have  paid  the  expenses  of 
advertising  the  sale  of  said  tract,  the  certificate  fee,  the  county  clerk's  fee  for 
issuing  tax  deeds,  and  the  recorder's  fee  for  recording  tax  deed,  as  follows. 
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viz.:"  [Here  follows  a  tabular  statement  of  all  the  taxes  paid  for  the  years 
1877  up  to  1882,  inclusive,  and  the  penalties,  costs,  and  interest  thereon.  The 
findings  numbered  10,  11,  12,  13,  14,  15,  and  16.  are  with  reference  to  the 
sales  of  other  tracts  of  land,  and  the  payment  of  taxes,  penalties,  interest,  and 
costs  thereon,  and  they  are  the  same  in  form  as  finding  numbered  9.]  "(17) 
And  the  court  further  finds  that  said  John  Riichie  never  filed  in  the  ofiice 
of  register  of  deeds  of  Shawnee  county  any  plat  of  the  land  described  in  the 
first  finding  of  fact  herein,  and  never  made  and  acknowledged  any  plat  of 
said  premises  subdividing  the  same  into  blocks  and  lots  with  streets  and  al- 
leys, and  never  consented  that  said  premises  should  be  made  or  become  a 
part  of  the  city  of  Topeka.  And  said  John  Bitchie  never  subdivided  said 
property  into  the  pieces  and  tracts  as  above  described  and  assessed  for  taxa- 
tion, nor  did  the  said  John  Bitchie  ever  divide  said  ti^*act  of  land  described 
and  bounded  in  the  first  finding  of  fact  herein  into  lots,  blocks,  streets,  and 
alleys,  or  authorize  the  same  to  be  done.  (18)  That  said  premises  were  as- 
sessed for  taxation  by  the  city  assessor  for  the  city  of  Topeka  for  the  years 
1876-82,  and  not  by  the  trustee  of  Topeka  township.  (19)  That  the  city 
taxes  for  the  city  of  Topeka  for  the  years  1876-82  were  levied  by  resolution 
of  the  city  council,  and  not  by  ordinance.  (20)  That  on  the  8th  day  of  De- 
cember, 1883,  the  said  John  Bitchie,  with  others,  commenced  their  action  in 
this  court  for  the  purpose  of  Enjoining  the  collection  of  the  taxes  levied  on 
said  tract  for  state,  county,  city,  and  board  of  education  purposes,  in  which  ac- 
tion a  temporary  injunction  was  granted;  and  in  the  trial  of  said  action  in  this 
court  said  injunction  was  made  perpetual,  and  said  judgment  was  afiirmed  by 
the  supreme  court  on  the  7th  day  of  October,  1884.  And  the  court  finds  that 
during  all  the  time  from  the  said  15th  day  of  April,  1875,  to  the  7th  day  of 
October,  1884,  the  said  city  of  Topeka  had  notice  that  the  defendant  John 
Bitchie  opposed  the  annexing  of  the  said  territory  to  the  city  of  Topeka,  and  re- 
sisted the  city's  exercise  of  jurisdiction  over  the  same." 

W.  P.  Dotithitt  SLiid  C.  M.  Foster,  for  plaintiffs  in   error.    Patrick  Brcf8^ 
for  defendants  in  error. 

Yalentine,  J.,  (after  stating  the  facta  as  aJbove,)  This  was  an  action  in  the 
nature  of  ejectment,  brought  by  John  R.  Mulvane  and  Joab  Mulvane  against 
John  Ritchie,  Hale  Ritchie,  John  Bitchie,  Jr.,  and  others,  to  recover  certain  real 
estate  described  in  the  plaintiffs'  petition.  The  defendants  answered.  After- 
wards a  trial  was  had  before  the  court  without  a  jury,  and  the  court  made  special 
findings  of  fact  and  conclusions  of  law,  and  upon  such  findings  and  conclusions 
rendered  judgment  in  favor  of  the  defendants,  and  against  the  plaintiffs,  with 
regard  to  the  recovery  of  the  real  estate;  but  rendered  Judgment  in  favor  of 
the  plaintiffs,  and  against  the  defendants,  under  section  142  of  the  tax  laws, 
for  the  recovery  of  the  amount  of  the  taxes  paid  by  the  plaintiffs  on  such  real 
estate,  together  with  the  interest  and  costs  thereon,  except  the  taxes  levied  on 
the  land  for  the  benefit  of  the  city  of  Topeka.  with  the  interest  and  costs 
thereon,  ^.nd  to  reverse  this  judgment  the  defendant  John  Bitchie,  as  plain- 
tiff in  error,  brought  the  case  to  this  court,  making  the  plaintiffs  below  the 
defendants  in  error.  Afterwards  John  Bitchie  died,  and  the  case  was  revived 
in  the  name  of  Hannah  Bitchie,  John  Bitchie,  and  Hale  Bitchie,  his  succes- 
sors in  interest.  The  defendants  below  were  in  the  possession  of  the  lands  in 
controversy,  and  claimed  to  own  the  same  by  virtue  of  a  regular  chain  of  title 
from  the  government  down,  while  the  plaintiffs  below  claimed  title  only  under 
certain  tax  deeds.  The  plaintiffs  below,  however,  who  are  now  the  defend- 
ants in  error,  claim  in  this  court  only  to  be  entitled  to  recover  the  amount  of 
certain  taxes  which  they  paid  on  the  lands  as  follows:  The  plaintiffs  below 
purchased  the  lands  in  controversy  at  a  regular  tax  sale  held  on  September  4, 
1877,  for  the  taxes  of  the  year  1876,  and  afterwards  paid  the  taxes  on  such 
lands  for  the  subsequent  years  1877-82.  They  also  in  proper  time  procured 
v.l7p.no.8— 63 
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regular  tax  deeds  for  the  liinds  so  purchased.  These  are  the  tax  deeds  under 
which  the  plaintiffs  below  claimed  title  when  they  commenced  this  action. 
The  taxes  paid  by  them  were  city  taxes,  county  taxes,  state  taxes,  and  school- 
district  taxes.  The  tax  deeds  and  the  city  taxes  were  held  to  be  void  by  the 
court  below,  and  the  judgment  of  the  court  was  rendered  accordingly.  No 
compljiint  is  made  concerning  this  judgment.  But  the  court  below  also  held 
that  the  county  taxes,  state  taxes,  and  school-district  taxes  were  valid  to  the 
extent  that  they  might  be  recovered  by  the  plaintiffs  below  under  section  142 
of  the  tax  laws,  and  rendered  judgment  accordingly;  and  of  this  judgment 
the  plaintiffs  in  error  representing  John  Ritchie,  who  was  one  of  the  defend- 
ants below,  complain.  That  section  reads  as  follows :  "Sec.  142.  If  the  holder 
of  a  tax  deed,  or  any  one  claiming  under  him  by  virtue  of  such  tax  deed,  be 
defeated  in  an  action  by  or  against  him  for  the  recovery  of  the  land  sold,  the 
successful  claimant  shall  be  adjudged  to  pay  to  the  holder  of  the  tax  deed, 
or  the  party  claiming  under  him  by  virtue  of  such  deed,  before  such  claim- 
ant shall  be  let  into  possession,  the  full  amount  of  all  taxes  paid  on  such 
lands,  with  all  interests  and  costs,  as  allowed  by  law,  up  to  the  date  of  said 
tax  deed,  including  the  costs  of  such  deed,  and  the  recording  of  the  same,  with 
interest  on  such  amount  at  the  rate  of  twenty  per  cent,  per  annum,  and  the 
further  amount  of  taxes  paid  after  the  date  of  such  deed,  and  interest  thereon 
at  the  rate  of  twenty  per  cent,  per  annum."  •- 

It  has  been,  held  by  this  court  that  this  section  applies  to  all  actions  in  the 
nature  of  ejectment, — as  well  as  to  those  where  the  tax-deed  holder  is  the  plain- 
tiff in  the  action,  and  not  in  the  possession  of  the  property,  (which  is  this 
case,)  as  to  those  where  the  tax-deed  holder  is  the  defendant  in  the  action,  and 
in  the  possession  of  the  oroperty.  Fairbanks  v.  Williams,  24  Kan.  16,  19; 
Rtissell  v.  Hudson,  28  Kan.  99,  101;  Coonradt  v.  Myers,  31  Kan.  30.  2  Pac. 
Rep.  858 ;  Belz  v.  Bird,  31  Kan.  139,  145, 1  Pac.  Rep.  246;  Krutz  v.  Cha/iidler, 
32  Kan.  659,  5  Pac.  Rep.  170.  In  construing  tiie  foregoing  statute,  when  it 
was  numbered  section  117  of  the  tax  law,  this  court  in  tlie  case  of  Smith  v. 
Smith,  15  Kan.  290,  295,  used  the  following  language:  "This  statute  was 
enacted  in  the  interest  of  equity  and  justice,  and  its  provisions  should  be  so 
construed  as  to  promote  justice.  It  is  wholly  unlike  that  class  of  statutes 
which  attempts  to  give  the  land  of  one  person  to  another  ♦or  an  inconsider- 
able sum.  The  former  is  liberally  construed.  The  latter  is  strictly  construed. 
The  former  was  enacted  for  just  such  cases  as  the  one  at  bar.  It  was  enacted 
for  void  tax  deeds,  and  not  for  valid  tax  deeds.  A  person  holding  under  a 
valid  tax  deed  has  no  need  of  such  a  statute.  Only  persons  holding  under 
void  tax  deeds  need  such  a  statute.  The  laws  luider  whose  provisions  tax 
titles  are  created  are  usually  construed  strictly,  and  therefore  we  hold  that  the 
tax  deed  in  this  case  is  void.  But  laws  enacted  for  the  purpose  of  enforcing, 
in  a  fair  and  reasonable  manner,  the  delinquent  members  of  society  to  dis- 
charge that  moral  obligation  resting  upon  them,  as  well  as  upon  others,  to  bear 
their  proportionate  share  of  the  public  burdens,  are  always  construed  liberally 
so  as  to  promote  their  object."  ,  In  the  case  of  Belz  v.  Bird,  31  Kan.  139, 144, 
145,  1  Pac.  Rep.  246,  this  court  used  the  following  language;  "It  would  seem 
that  in  all  cases  of  void  tax  deeds,  whatever  may  be  the  grounds  upon  which 
the  deeds  are  held  to  be  void,  the  holder  of  the  tax  deed,  when  defeated  in  an 
action  of  ejectment,  whether  he  is  the  plaintiff  or  defendant,  may  recover  the 
taxes  which  he  has  paid."  See,  also,  Stetson  v.  Freeman,  36  Kan.  608,  14 
Pac.  Rep.  256. 

The  plaintiffs  in  error  claim — First,  that  all  the  aforesaid  taxes, — state, 
county,  and  school-district, — are  void  for  the  reason  that  the  property  taxed 
was  not  assessed  by  the  proper  assessor;  and  they  claim,  second,  that  the 
school-district  taxes  are  void  for  the  additional  reason  that  the  property  taxed 
did  not  constitute  any  part  of  the  territorial  subdivision  for  which  the  taxes 
were  levied,  to-wlt,  the  city  of  Topeka,  but  was  in  law  a  part  of  another  ter- 
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ritorial  subdivision,  to- wit,  Topeka  township.    These  are  the  only  questions 
to  be  decided  in  this  case. 

It  appears  that  on  Apiil  15,  1875,  and  prior  thereto,  the  land  upon  which 
the  taxj^s  were  levied  was  a  part  of  Topeka  township,  and  not  a  part  of  the 
city  of  Topeka;  but  on  that  day  the  city  of  Topeka  attempted,  by  an  ordinance 
regularly  passed  by  the  mayor  and  council,  in  pursuance  of  an  act  of  the  leg- 
islature regularly  passed  and  approved  on  March  3,  1875,  {Laws  1875,  c.  73,) 
to  take  this  land,  along  with  other  land,  into  the  corporate  limits  of  the  city 
of  Topeka,  and  to  make  it  a  part  of  the  city.  And  from  that  time  on  up  to 
about  October  7,  1884,  this  land  was  in  fact,  though  not  in  law,  within  the 
corporate  limits  of  the  city  of  Topeka,  and  a  part  of  such  city;  when  at  that 
time  it  was  decided  by  the  supreme  court  of  the  state  that  such  land  was  not 
within  the  corporate  limits  of  the  city,  and  that  it  formed  no  part  of  such  city. 
City  of  Topeka  v.  Qillett,  32  Kan.  431,  4  Pac.  Rep.  800.  The  ground  upon 
which  this  decision  was  made,  and  the  only  ground,  was  that  the  aforesaid 
act  of  the  legislature,  though  in  form  general,  was  in  fact  special,  and  was 
therefore  void  because  it  attempted  to  confer  corporate  power  by  a  special  act, 
in  contravention  of  section  1,  art.  12,  of  the  constitution  of  the  state.  Dur- 
ing that  time,  that  is,  from  April  15,  1875,  up  to  October  7,  1884,  the  city  of 
Topeka  and  the  schooled istrict  of  Topeka  had  the  absolute  and  exclusive  con- 
trol over  the  annexed  territory  for  municipal  and  school  purposes,  and  the 
same  control,  precisely,  as  they  had  over  any  territory  belonging  to  the  city  of 
Topeka,  except  that  John  Ritchie,  and  a  few  others,  who  represented  the 
largest  number  of  acres  of  land  within  the  annexed  territory,  refused  to  rec- 
ognize the  validity  of  the  aforesaid  oixlinance  of  annexation,  and  at  all  times 
claimed  that  the  annexed  territory  did  not  constitute  any  part  of  the  city  of 
Topeka.  Tbe  majority  of  the  inhabitants,  however,  of  that  territory,  as  well 
as  the  people  and  the  officers  of  Topeka  township,  and  the  people  and  the  offi- 
cers of  the  city  of  Topeka  and  of  the  school-district  of  Topeka,  and  the  public 
generally,  recognized  the  validity  of  the  aforesaid  ordinance,  or  at  least  regarded 
the  annexed  territory  as  constituting  a  part  of  the  city  of  Topeka,  until  it  was 
decided  otherwise  by  the  courts,  in  1884.  City  taxes  were  levied  by  the  city 
of  Topeka  upon  this  territory,  and  such  taxes  were  generally  paid  by  the  in- 
habitants of  the  territory.  School-district  taxes  were  also  levied  by  the  board 
of  education  of  the  city  of  Topeka  upon  this  territory,  and  they  were  gener- 
ally paid  by  the  inhabitants  of  the  territory.  Sidewalks  were  built  and  main- 
tained by  order  of  the  city  of  Topeka  upon  the  supposed  streets  of  the  annexed 
territory,  and  assessments  to  pay  for  such  sidewalks  were  levied  by  the  city 
of  Topeka,  and  were  generally  paid  by  the  abutting  property  owners.  Both 
the  water  service  and  the  fire  service  of  the  city  of  Topeka  were  extended  by 
the  city  over  this  annexed  territory.  The  children  residing  in  the  annexed 
territory  attended  the  public  schools  of  the  city  of  Topeka.  A  school-house 
was  also  built  in  this  territory,  and  a  school  maintained  tlierein*,  by  the  board 
of  education  of  the  city  of  Topeka.  The  electors  of  that  territory  voted  at 
the  city  elections,  and  at  one  time  one  of  the  elect/ors  of  that  territory  was. 
elected  a  member  of  the  city  council,  and  served  as  such.  And,  while  the  city 
of  Topeka  and  the  school-district  of  Topeka  were  exercising  jurisdiction  over 
this  annexed  territory,  no  other  city,  or  township,  or  school-district  attempted 
to  exercise  the  slightest  jurisdiction  or  control  over  the  same.  During  that 
time  no  township  tax  was  levied  upon  this  territory,  and  no  school-district 
tax,  except  such  taxes  as  were  levied  by  the  board  of  education  of  the  city  of 
Topeka;  and  no  taxes  of  any  kind  were  attempted  to  be  collected  from  that 
territory  except  such  as  were  computed  upon  the  assessments  made  by  the 
city  assessors,  and  such  are  now  claimed  to  be  illegal.  Indeed,  no  assessment 
was  made  of  any  property  in  that  territory  except  the  aforesaid  assessments 
made  by  the  city  assessors,  which  are  now  claimed  to  be  illegal.  John  Ritchie, 
however,  never  paid  any  of  his  taxes  levied  against  him  or  upon  his  prop- 
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erty  in  this  territory,  and  never  did  any  other  act  that  would  indicate  that  he 
considered  the  annexed  territory  as  a  part  of  the  city  of  Topeka,  but  always 
resisted  the  claim  that  his  property,  or  any  other  property  in  that  territory, 
constituted  any  part  of  the  city  of  Topeka,  or  of  the  school-district  of  the  city 
of  Topeka. 

We  think  from  the  facts  found  in  the  present  case  that  the  annexed  territory 
was  de  facto  a  part  of  the  city  of  Topeka,  and  a  part  of  the  school-district  of  the 
city  of  Topeka,  from  April  15,  1875,  up  to  October  7,  1884.  This  did  not  so 
clearly  appear  under  the  facts  as  found  in  the  case  of  City  of  Topeka  v.  Qil- 
lett,  heretofore  cited,  as  it  now  does  under  the  facts  found  in  this  case.  It 
did  not  appear  in  that  case  that  the  annexed  territory  was  so  universally  rec- 
ognized as  a  part  of  the  city  of  Topeka  as  it  now  doesr  and  yet,  if  it  had  so 
appeared,  still  the  decision  in  that  case  would  have  been,  and  should  have 
been,  precisely  as  it  was.  We  think  that  by  virtue  of  the  foregoiug  facts  the 
city  assessor  of  the  city  of  Topeka  became  and  was  the  assessor  de  facto  for 
that  territory,  if  such  a  thing  could  be  possible,  and  we  think  it  could.  In 
this  state,  in  the  assessment  of  property  for  taxation  the  main  object  is  always 
to  have  a  fair  and  reasonable  assessment  made,  and  it  is  not  so  material  as  to 
what  particular  officer  makes  it.  In  townships  the  assessment  is  generally 
made  by  the  township  trustee,  who  is  ex  officio  the  township  assessor.  In 
cities  the  assessment  is  usually  made  by  a  city  assessor.  And  both  the  town- 
ship trustee  and  the  city  assessor  may  have  deputy  assessors  who  may  assess 
the  property.  Railroad  property,  both  in  cities  and  in  townships,  is  assessed 
by  a  board  of  railroad  assessors.  Tax  Law,  §  26.  And  where  property  is 
omitted  from  the  assessment  roll,  whether  tlie  property  is  in  a  city  or  in  a 
township,  the  county  clerk  may  assess  the  same.  Tax  Law,  §§  18,  52,  53, 54, 
70.  And  the  county  board,  as  a  board  of  equalization,  may  increase  or  dimin- 
ish the  assessment  of  any  particular  piece  oi  property.  Tax  Law,  §  74.  In- 
deed, the  substantial  thing  in  all  the  assessments  of  property  in  this  state  is 
that  the  assessments  shall  be  made  by  some  officer,  and  that  the  assessments 
shall  be  fair  and  reasonable;  and  all  the  assessments  made  in  the  present  case 
were  made  by  an  officer  exercising  exclusive  jurisdiction  over  that  terfitoiy, 
and  were  found  to  be  fair  and  reasonable  by  the  trial  docket.  We  think  this 
is  sufficient  to  render  the  taxes  valid  for  the  purposes  of  the  present  case,  and 
under  section  142  of  the  tax  law. 

But  this  is  not  all.  Section  85  of  the  present  tax  law,  and  section  74  of 
the  prior  tax  law,  provides  as  follows:  "Sec.  85.  All  taxes  shall  be  due  on  the 
1st  day  of  November  of  each  year.  A  lien  for  all  taxes  shall  attach  to  the 
real  property  subject  to  the  same  on  the  1st  day  of  November  in  the  year  in 
which  such  tax  is  levied,  and  such  lien  shall  contiuue  until  such  taxes  and 
penalty,  charges  and  interest  which  may  have  accrued  thereon,  shall  be  paid 
by  the  owner  of  the  property,  or  other  person  liable  to  pay  the  same."  Ob- 
serve the  foregoing  language:  ''A  lien  for  all  taxes  shall  attach  to  the  real 
property  subject  to  the  same.'*  No  reference  is  here  made  to  any  assessment. 
This  means  that  whenever  a  tax  is  levied,  and  the  1st  day  of  the  next  Novem- 
.ber  has  arrived,  a  lien  shall  attach  to  all  property  subject  to  the  tax,  whether 
any  assessment  has  yet  been  made  or  not.  If  no  assessment  has  yet  been 
made,  the  county  clerk  may  make  it  afterwards.  Tax  Law,  §§  18,  52,  53,  54, 
70.  Of  course  the  amount  of  the  lien  cannot  be  ascertained  until  some  assess- 
ment or  valuation  of  the  property  is  made,  but  the  county  clerk  can  make  it 
at  any  time.  It  will  be  seen  that  the  law  is  careful  to  prevent  the  escape  from 
taxation  of  any  person.  All  must  bear  their  fair  share  of  the  public  burdens, 
and  no  one  is  permitted  to  escape  taxation  merely  because  of  some  irregular- 
ity in  the  assessment  or  elsewhere.  All  must  pay  their  taxes.  For  the  pur- 
poses of  this  case  it  may  be  admitted  that  any  tiixes  like  the  taxes  in  the  pres- 
ent case  would  be  held  to  be  invalid  in  an  action  brought,  under  section  253 
of  the  Civil  Code,  for  the  purpose  of  restraining  the  collection  of  such  taxes 
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by  any  one  pr  more  of  the  persons  taxed,  against  the  corporation  or  the  offi- 
cers attempting  to  collect  the  taxes;  and  it  may  also  be  admitted  that  any  tax 
title  founded  upon  any  such  taxes,  or  upon  any  taxes  based  upon  any  such  as- 
sessment as  the  ones  that  were  made  in  the  present  case,  would  also  be  held 
to  be  void.  A  person  who  commences  early,  under  section  253  of  the  Civil 
Code,  to  enjoin  the  collection  of  a  supposed  illegal  tax  is  entitled  to  be  favor- 
ably heard.  Also  a  person  whose  land  is  claimed  for  an  inconsiderable  sum 
of  money  paid  for  it,  as  a  tax  paid  at  a  tax  sale  usually  is  when  compared  with 
the  value  of  the  land,  is  entitled  to  defeat  the  tax  deed  or  tax  title  for  com- 
paratively a  very  small  irregularity.  But  when  a  person  stands  by  for  years, 
knowing  that  his  land  is  taxable,  that  it  is  taxed,  and  that  only  a  reasonable 
tax  is  imposed  upon  it,  refusing  to  pay  his  just  taxes, — the  just  demands  of 
the  public  in  the  form  of  taxes, — because  of  some  irregularity  that  does  not 
render  the  taxes  any  the  less  just  than  they  would  be  if  no  irregularity  had 
intervened,  and  until  some  innocent  third  person  has  invested  his  money  by 
paying  such  taxes,  he  is  not  entitled  to  any  sympathy  or  encouragement  from 
the  courts  or  elsewhere.  .Section  142  of  the  tax  law  was  enacted  for  just  such 
persons,  and  for  just  such  cases.  We  think  the  arguments  and  authorities  of 
the  plaintiffs  in  error  have  but  little  force  in  proceedings  like  this  under  sec- 
tion 142  of  the  tax  law,  for  nearly  all  their  arguments  and  authorities  have 
reference  to  tax  deeds  or  tax  titles,  or  to  questions  concerning  the  validity  of 
the  tax,  where  such  questions  are  raised  directly  between  the  wrong-doer, 
that  is,  the  corporation  or  officer  attempting  to  enforce  the  questionable  tax, 
and  the  person  wronged  or  to  be  wronged,  that  is,  the  person  whose  property 
is  supposed  to  be  wrongfully  taxed,  and  not  between  the  innocent  third  per- 
sons who  have  expended  their  money  upon  the  faith  of  a  state  of  things  per- 
mitted to  exist,  not  only  by  the  corporation  or  person  attempting  to  enforce 
the  tax,  but  also  by  the  person  taxed.  And  here  we  might  say  that  John 
Bitchie,  with  those  who  telt  the  same  as  he  did,  had  his  remedy,  from  the  be- 
ginning, to  enjoin  the  officers  of  the  city  of  Topeka  from  exercising  jurisdic- 
tion over  his  property,  and  to  enjoin  the  city  of  Topeka  and  Its  officers,  and 
the  board  of  education  or  other  officers,  from  attempting  to  enforce  the  collec- 
tion of  any  unwarranted  tax  upon  his  property;  and  this  he  could  have  done 
before  any  tax  sale  was  had,  and  before  any  innocent  third  person  expended 
any  money  in  the  purchase  of  the  lands  at  the  public  tax  sale.  His  lands 
were  taxable  and  subject  to  state,  county,  and  school-district  taxes,  and  he 
knew  it;  and  he  as  well  as  others  was  morally  bound  to  pay  his  just  and  fair 
proportion  of  these  public  charges.  His  lands  were  in  the  county,  and  the 
county  had  the  right  to  tax  them,  and  to  receive  the  taxes,  and  he  had  no 
right  to  deprive  the  county  of  them.  They  were  also  in  the  state,  and  the 
state  also  had  the  right  to  tax  them,  and  to  receive  the  taxes,  and  he  had  no 
right  to  deprive  the  state  of  its  taxes.  And  the  only  irregularity  with  regard 
to  the  state  and  the  county  taxes  was  the  aforesaid  irregular  assessment. 
These  lands  were  assessed  by  the  city  assessor,  when  it  is  claimed  they  should 
have  been  assessed  by  the  township  trustee  of  Topeka  township.  With  refer- 
ence to  the  school-district  taxes  it  is  urged  that  the  annexed  territory  did  not 
belong  to  the  city  of  Topeka  or  to  the  school-district  of  Tiipeka,  but  belonged 
to  some  other  school-district,  and  therefore  that  only  such  last-mentioned 
school-district  could  lawfully  tax  the  same  for  school  purposes.  But  this  ter- 
ritory was  in  fact,  though  not  in  law,  a  part  of  the  school-district  of  Topeka, 
and  the  board  of  education  of  the  city  of  Topeka  had  in  fact  the  absolute  and 
exclusive  control  and  jurisdiction  over  that  territory  as  a  school-district,  and 
this  with  the  consent  of  such  board,  and  the  consent  of  a  majority  of  the  in- 
habitants of  the  territory,  and,  indeed,  with  the  consent  of  all  other  persons 
except  John  Ritchie  and  a  few  others.  Is  not  this  enough?  A  school-district 
of  a  city  is  never  a  part  of  the  city  municipal  corporation.  It  is  merely  a 
school-district,  and  a  distinct  corporation  from  the  city.    Knowles  v.  Boards 
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etc.,  33  Kan.  692,  701.  7  Pac.  Rep.  561.  And  territory  may  be  attached  to  a 
city  school-district  for  school  purposes,  although  the  territory  may  not  belong 
to  the  city  as  a  municipal  corporation,  nor  be  within  its  limits.  Topeka  was 
a  city  of  the  second  class  up  to  the  year  1881,  and  the  statute  governing  in 
such  cases  reads  as  follows:  "Territory  outside  the  city  limits,  but  adjacent 
thereto,  may  be  attached  to  such  city  for  school  purposes,  upon  application  to 
the  board  of  education  of  such  city,  by  a  majority  of  the  electors  of  such  ad- 
jacent territory;  and,  upon  such  application  being  made  to  the  board  of 
education,  they  shall,  if  they  deem  it  proper,  and  to  the  best  interests  of 
the  schools  of  said  city  and  the  territory  seeking  to  be  attached,  issue  an 
order  attaching  such  territory  to  such  city  for  school  purposes,  and  to  en- 
ter the  same  upon  their  journal;  and  such  territory  shall,  from  the  date  of 
such  order,  be  and  compose  a  part  of  snch  city  for  school  purposes  only;  and 
the  taxable  property  of  such  adjacent  territory  shall  be  subject  to  taxation, 
and  shall  bear  its  full  proportion  of  Jill  expenses  incurred  in  the  erection  of 
school  buildings,  and  in  maintaining  the  schools  of  such  city."  Laws  1872, 
c.  100,  art.  5,  §  99;  Laws  1876,  c.  122,  art.  11,  §  3;  Comp.  Laws  1885,  c.92, 
art.  11,  §  3.  This  provision  of  the  statute  was  complied  with,  in  this  case, 
in  substance  though  not  in  form.  The  territory  in  dispute  was  originally  in- 
corporated into  the  city  of  Topeka,  and  therefore  into  the  school-district  of  the 
city  of  Topeka,  by  an  ordinance  void  so  far  as  the  city  of  Topeka  as  a  munici- 
pal corporation  was  concerned ;  but  was  it  void  so  far  as  the  school-district  of 
Topeka  is  concerned?  Knowles  v.  Board,  etc.,  33  Kan.  692,  7  Pac.  Rep.  561. 
Special  acts  relating  to  school-districts  may  be  valid,  and  the  only  ground 
upon  which  the  aforesaid  ordinance  was  held  void  was  that  it  wjis  based  upon 
a  special  act.  But,  conceding  the  ordinance  to  be  void  with  reference  to  the 
school-district  as  well  as  to  the  municipal  corporation,  still  the  board  of  edu- 
cation and  the  majority  of  the  people  of  the  annexed  territory  afterwards  rati- 
fied and  confirmed  the  annexation  attempted  to  be  effected  by  it,  by  their  vol- 
untary acts,  though  not  in  the  statutory  form.  In  other  words,  the  board  of 
education  and  the  people  of  the  annexed  territory  made  such  annexed  terri- 
tory as  much  a  part  of  the  school-district  of  the  city  of  Topeka  in  fact,  though 
not  in  law,  as  it  would  or  could  have  been  if  it  had  been  annexed  under  a 
valid  ordinance,  or  attached  in  the  most  formal  manner  under  the  foregoing 
statute.  These  acts  of  the  board  of  education  and  the  people  of  that  territory 
made  such  territory  a  part  de  facto  ot  the  school-district  of  the  city  of  Topeka; 
and  hence  as  to  the  public  in  general,  and  as  to  third  persons  in  particular, 
the  annexation  or  attachment  of  this  territory  to  the  school-district  of  the  city 
of  Topeka  must  be  considered  as  legal  and  valid  when  attacked  collaterally, 
as  in  this  case.  In  the  case  of  School-District  v.  State,  29  Kan.  57,  it  was 
held  that  bonds  issued  by  a  school-district,  which  was  not  a  school-district  de 
jure,  but  only  such  de  facto,  and  where  the  bonds  had  gone  into  the  hands  of 
innocent  purchasers,  were  legal  and  valid.  In  the  case  of  Beck  v.  Carpenter, 
29  Kan.  349,  it  was  held  that  where  assessments  were  made  and  taxes  levi«i 
upon  property  in  the  city  of  Council  Grove,  and  where  other  things  were  done 
by  the  city  officers  as  though  such  city  was  a  city  of  the  second  class,  when 
in  fact  it  was  only  a  city  of  the  second  class  de  facto,  and  not  such  de  jure, 
all  such  acts  were  legal  and  valid  as  to  third  persons.  See,  also,  Voss  v. 
School'District,  18  Kan.  467;  Pape  v.  Bank,  20  Kan.  440;  Watkins  v.  Inge, 
24  Kan.  612;  Morton  v.  Lee,  28  Kan.  286;  StaU  v.  Carroll,  38  Conn.  449; 
Peterailea  v.  Stone,  119  Mass.  465.  In  the  case  of  State  v.  Carroll,  38  Conn. 
449,  it  was  held  as  follows:  "An  officer  de  facto  is  one  whose  acts,  though 
not  those  of  a  lawful  oflicer,  the  law,  upon  principles  of  policy  and  justice, 
will  hold  valid,  so  far  as  they  involve  the  interests  of  the  public  and  third 
persons,  where  the  duties  of  the  office  were  exercised  (1)  without  a  known 
appointment  or  election,  but  under  such  circumstances  of  reputation  or  ac- 
quiescence as  were  calculated  to  induce  people,  without  inquiry,  to  submit  or 
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to  invoke  his  action,  supposing  him  to  be  the  officer  he  assumed  to  be;  (2) 
under  color  of  a  known  and  valid  appointment  or  election,  but  where  the  offi- 
cer has  failed  to  conform  to  some  precedent  requirement  or  condition,— as  to 
take  an  oath,  give  a  bond,  or  the  like;  (3)  under  color  of  a  known  election  or 
appointment  void  because  the  officer  was  not  eligible,  or  because  there  was  a 
want  of  power  in  the  electing  or  appointing  body,  or  by  reason  of  some  de- 
fect or  irregularity  in  its  exercise,  such  ineligibility,  want  of  power,  or  de- 
fect being  unknown  to  the  public;  (4)  under  color  of  an  election  or  appoint- 
ment by  or  pursuant  to  a  public  unconstitutional  law,  before  the  same  is 
adjudged  to  be  such."  The  rules  of  law  with  respect  to  the  validity  of  acts 
of  corporations  de  facto  are  substantially  the  same  as  the  rules  of  law  are 
with  reference  to  the  acts  of  officers  de  facto. 

We  think  that  the  court  below  did  not  err  in  holding  that  the  state,  county, 
and  school-district  taxes  paid  by  the  plaintiff  below  may  be  recovered  in  this 
action,  and  therefore  its  judgment  will  be  affirmed. 

Johnston,  J.,  concurring.  Horton,  0.  J.,  not  sitting,  and  not  taking 
any  part  in  the  decision. 


(n9  Kan.  257) 

-Utchie  et  al.  v.  Mulyanb  et  aL,  (three  cases.) 
{ISupreme  Cov/rt  of  Kansas,    April  7, 1888.) 
Error  to  district  court,  Shawnee  county;  John  Guthrie,  Judge. 
Wm,  P.  DouthUt  and  C.  M,  Foster,  for  plaintiffs  in  error,    Framk  Patrkk,  for  de- 
fendants in  error. 

Per  Cttriam.  The  judgment  of  the  court  below  will  be  niBrmed  in  the  foregoing 
cases  upon  the  authority  of  the  case  of  this  same  title,  {a/ntey  880,)  just  decided. 

HoRTON,  C.  J.,  not  sitting,  and  not  taking  any  part  in  the  foregoing  cases. 
(89  Kan.  a6) 

MoCreary  et  al,  «.  Hart  et  al. 
(Supreme  Cowrt  of  Kannsas,    April  7, 1888.) 

New  Trial— Conflict  op  Evidbnob— Discretion  to  Grant  New  Trtai*. 

Where  a  verdict  of  the  jury  is  founded  u^on  the  testimony  of  a  witness,  directly 
contradicted  by  another  witness,  and  the  trial  court  sets  the  verdict  aside,  the  su- 
preme court  will  not  reverse  the  decision  or  order  of  the  trial  court  granting  a  new 
trial. 

(SyllabiLS  lyy  the  Cou/rt) 

Error  to  district  court,  Montgomery  county;  George  Chandler,  Judge. 
J.  B,  Zeigler  and  /•  2>.  McCite,  for  plaintiffs  in  error.     William  Dunkin, 
for  defendants  in  error. 

Horton,  C.  J.  Messrs.  Tootle,  Hanna  &  Co.,  and  other  mercantile  firms, 
obtained  writs  of  attachment  against  Logan  Bros.  &  Pitzer  and  A.  G.  Logan, 
which  were  levied  upon  a  stock  of  general  merchandise  found  in  the  posses- 
sion of  T.  F.  Hart  &  Co.,  who  claimed  to  be  the  owners  thereof.  Hart  &  Co. 
brought  their  action  against  the  sheriff  and  his  deputy  for  the  possession  of 
the  goods.  The  following  are  the  leading  facts  disclosed  by  the  evidence: 
On  February  6,  1885,  Logan  Bros.  &  Pitzer  were  the  owners  and  in  the  pos- 
session of  tlie  stock  of  merchandise  at  Cherry  vale,  in  this  state.  A.  G.  Lo- 
gan, tlie  father  of  the  Logan  brothers,  upon  that  date  purchased  the  same, 
and  assumed  the  indebtedness,  which  consisted  of  a  chattel  mortgage  to  C. 
Dobson  &  Co.  of  82,100,  and  various  accounts  due  to  firms  for  goods,  amounting 
to  about  $2,000.  At  the  time,  the  Logan  brothers  were  also  indebted  to  their 
father  in  the  sum  of  $1,800,  and  it  was  the  agreement  that  this  sum  should 
be  received  as  part  of  the  purchase  money  on  the  stock.  On  March  6, 1885, 
A.  G.  Logan  sold  and  transferred  the  goods  to  T.  F.  Hart  &  Co.    The  bill  of 
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sale  of  the  goods  was  signed  hy  Logan  Bros.  &  Pitzer  and  A.  G.  Logan.  Hart 
&  Co.  assumed  the  payment  of  the  chattel  mortgage,  then  amounting  to 
$1,900,  paid  A.  G.  Logan  $900  in  cash,  conveyed  to  him  160  acres  of  land  in 
Missouri,  and  also  turned  over  to  him  two  notes  aggregating  $300.  The  un- 
secured liabilities  of  the  Logan  Bros.  &  Pitzer  and  A,  G.  Logan  were  $2,000 
or  over;  the  value  of  the  goods,  $4,500  to  $5,000.  At  the  time  of  the  pur- 
chase by  Hart  &  Co.,  no  invoice  of  the  goods  was  taken.  The  firm  of  Hart 
&  Co.  consisted  of  T.  P.  Hart  and  S.  M.  Pearson.  Hart  was  lately  from  Illi- 
nois, but  Pearson  was  a  resident  of  Cherry  vale.  He  had  formerly  been  en- 
gaged in  farming,  and  also  for  some  years  in  the  mercantile  business.  At  the 
time  of  the  purchase,  he  was  a  real-estate  agent.  Hart  turned  over  to  Pear- 
son $1,500  in  money  as  his  part  of  the  capital  of  the  firm.  Prio.  to  the  pur- 
chase, Pearson  knew  that  A.  G.  Logan  was  being  pressed  by  his  creditors, 
and  did  not  have  any  ready  money  to  pay  his  debts.  He  also  knew  that  an 
attorney  of  some  of  the  creditors  had  been  at  Cherry  vale  seeking  the  pay- 
ment of  claims  against  the  Logans.  After  the  sale  was  completed,  A.  G.  Lo- 
gan had  the  following  assets  with  which  to  pay  the  claims  of  the  unsecured 
creditors:  Cash  realized  upon  the  sale,  $900;  book-accounts,  from  $600.  to 
$800;  notes,  $250;  judgment,  $380;  and  160  acres  of  land  in  Missouri,  esti- 
mated at  $1,500.  The  jury  returned  a  verdict  in  favor  of  the  defendants, 
finding  that  they  were  rightfully  in  possession  of  the  stock  of  goods;  and  also 
found  that  the  value  of  the  defendants*  interest  in  the  property,  under  the 
writs  of  attachment,  was  $2,026.40;  being  the  amount  of  the  attachments, 
with  costs,  of  the  creditors  of  Logan  Bros,  et  al.  T.  F.  Hart  &  Co.  filed  their 
motion  to  set  aside  the  verdict  of  the  jury,  upon  the  grounds,  among  others, 
that  the  verdict  was  contrary  to  the  e\idence,  and  that  it  was  not  sustained 
by  suflficient  evidence;  also,  that  it  was  contrary  to  law.  The  district  court 
set  the  verdict  aside,  and  granted  a  new  trial.    Of  this  complaint  is  made. 

This  court  will  only  interfere,  where  a  new  trial  is  granted,  when  the  trial 
court  misapplies  or  mistakes  some  settled  principle  of  law,  or  manifestly  abuses 
its  discretion.  Again,  new  trials  are  favored,  instead  of  being  disfavored, 
where  any  question  can  arise  as  to  the  correctness  of  the  verdict.  Field  v. 
Kinnear,  5  Kan.  238;  Oioen  v.  Owen,  9  Kan.  96;  Atyeo  v.  Kelsey,  13  Kan. 
216;  City  of  Sedan  v.  Church,  29  Kan.  192;  Browny.  Railroad  Co,,  Id.  189; 
Railway  Co.  v.  Diehh  33  Kan.  426,  6  Pac.  Rep.  566.  We  think  it  is  plainly 
manifest  that  if  the  real  estate  conveyed  to  A.  G.  Logan,  and  situated  in  Mis- 
souri, was  not  worth  about  $1,500  at  the  date  of  the  purchase,  as  testified  to  by 
S.  M.  Pearson,  then  the  necessary  consequences  of  the  sale  and  transfer  of  the 
stock  of  goods  by  A.  G.  Logan  to  Hart  &  Co.  was  to  hinder  and  defraud  his 
creditors.  If  such  was  the  case,  the  law  presumes  that  it  was  done  with 
fraudulent  intent.  Hart  cannot  claim  ignorance  of  Pearson's  knowledge,  as 
it  appears  that  Pearson  was  Hart's  agent,  and  knew  that  A.  G.  Logan  was  be- 
ing pressed  by  his  creditors  and  was  unable  to  pay.  The  trial  court,  however, 
seems  to  have  relied  upon  the  evidence  of  Pearson  as  to  the  value  of  the  Mis- 
souri property,  instead  of  the  evidence  of  Logan.  Pearson  testified  that  the 
real  estate  was  taken  by  A.  G.  Logan  at  the  estimated  value  of  $2,000,  but  that 
its  actual  value  was  $1,500.  Logan  testified  that  Pearson  represented  "that 
the  real  estate  was  woi-th  $2,000;"  but  after  the  sale  he  ascertained  that  it 
was  worth  only  $200  or  $300.  He  testified:  "I  would  not  give  three  hun- 
dred dollars  for  it;  it  would  not  sell  for  that."  If  the  real  estate  was  fully 
worth  $1,500,  as  testified  to  by  Pearson,  then,  not  only  no  fraud  was  intended, 
but  no  fraud  would  result  from  the  sale  of  the  goods,  as  Logan  was  possessed 
of  ample  ability  to  pay  all  his  creditors.  The  real  estate  could  be  readily  sub- 
jected tQ  his  debts,  and  is  situated  in  the  state  where  his  creditors  reside  and 
transact  business.  If  the  real  estate  in  Missouri  was  only  worth  two  or  three 
hundred  dollars,  then  Pearson  not  only  committed  a  fraud  upon  his  partner. 
Hart,  but  also  defrauded  Logan,  and  attempted  to  defraud  his  creditors.    For 
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this  action,  the  firm  of  Hart  &  Go.  must  be  held  responsible,  as  he  was  not 
only  the  partner  of  Hart,  but  his  agent  in  all  his  transactions  with  A.  G.  Lo- 
gan and  the  Logan  brothers.  If  the  real  estate  and  other  assets  in  the  hands 
of  A.  G.  Logan,  after  the  sale  of  the  stock  of  goods,  were  not  plainly  in  sight, 
and  clearly  accessible  to  his  creditors,  and  sufficient  to  pay  their  claims,  and 
if  the  circumstances  of  the  transaction  between  Hart  &  Go.  and  Logan,  or 
Pearson  and  Logan,  were  sufficient  to  put  them,  or  either,  on  the  inquiry,  they 
ought  to  have  seen  to  it,  and  known  that  the  $900  paid  to  Logan  was  applied 
in  payment  of  his  debts,  and  they  could  not  rely  "upon  his  declaration  of  an  in- 
tention to  so  apply  the  $900.  Assuming,  however,  that  the  trial  court  did 
not  believe,  from  the  testimony,  that  the  sale  w%&  made  with  any  fraudulent 
intent,  but  did  believe  that  the  real  estate  in  Missouri  conveyed  to  Logan  was 
worth  $1,500,  and  therefore  that  Logan  possessed  more  ability  to  pay  his  cred- 
itors after  the  sale  than  before,  we  cannot  interfere  with  the  ruling  of  the 
trial  court  in  setting  aside  the  verdict.  Upon  another  trial,  doubtless  more 
evidence  will  be  presented  concerning  the  actual  value  of  the  real  ^tate  con- 
veyed. This  seems  to  be  the  pivotal  point  in  the  case.  If  the  real  estate  was 
only  worth  two  or  three  hundred  dollars,  Logan,  after  retaining  from  his  cred- 
itors the  nine  hundred  dollars  paid  in  cash,  did  not  have  the  means  with  which 
to  pay  his  debts;  and,  in  any  event,  there  was  not  sufficient  property  in  sight, 
if  the  real  estate  was  only  worth  two  or  three  hundred  dollars,  clearly  acces- 
sible for  the  payment  of  his  creditors.  The  decision  and  order  of  the  district 
court  will  be  affirmed. 
All  the  justices  concurring. 


(3d  Kan.  132) 

SOMERS  V,  SOMERS. 

{Supreme  Cowrt  of  Kansas.    April  7, 1888.) 

1.  DrvoBOB—Ai^iuoNT— Right  of  Hubbakd  to. 

An  action  for  alimony  cannot  be  maintained  liy  the  husband  against  the  wife. 

2.  Appbait—Revibw— -Findings  of  Tbial  Coubt. 

The  trial  court  having  made  a  special  finding  that  certain  real  property  conveyed 
by  the  husband,  througn  a  trustee,  to  the  wife,  vested  in  her  an  absolute  title,  and 
that  she  did  not  hold  It  in  trust  for  the  husband,  and  there  being  some  evidenoe  to 
sustain  such  finding,  it  will  not  be  disturbed  here. 
{SyUabus  lyy  Simpaony  C.) 

Commissioners'  decision.  Error  to  district  court,  Sedgwick  county;  D.  M. 
I>ALE»  Judge. 

The  plaintiff,  Isaac  Somers,  commences  his  action  against  the  defendant, 
Catherine  Somers,  by  filing  in  said  court  on  May  12, 1885,  his  petition,  which 
is  in  the  words  and  figures  as  follows,  to-wit: 

"The  plaintiff  complains,  and  for  his  first  cause  of  action  against  defendant 
alleges,  that  on  or  about  the  29th  day  of  April,  A.  D.  1880,  at  Donaldson,  in 
Marshall  county.  Ind.,  the  phiintiff  intermarried  with  tlie  defendant;  that, 
ever  since  their  said  marriage,  he  has  been  ready  and  willing  to  discharge  all 
his  marital  vows  and  duties  towards  the  defendant,  but  that  defendant  has, 
without  fault  or  neglect  on  his  part,  been  guilty  of  extreme  cruelty  towards 
this  plaintiff  for  more  than  four  years  last  past.  And  plaintiff  says  that  on  or 
about  the  1st  day  of  October,  1883,  the  defendant  violently  assaulted  this  plain- 
tiff, and  beat  and  bruised  him  with  various  weapons  and  missiles,  and  thereby 
caused  a  great  pain  and  distress  of  body  and  mind:  and  that  the  defendant  at 
said  time  called  this  plaintiff  vulgar,  obscene,  and  opprobious  names,  and  ap- 
plied to  him  violent  and  indecent  epithets,  commanding  him  to  leave  their 
house  and  home,  title  to  which  was  ki  her  name;  and  that  defendant  continued 
from  time  to  time,  and  almost  daily  thereafter,  to  violently,  cruelly,  and  inhu- 
manly beat  and  abuse  this  plaintiff  up  until  the  Ist  day  of  October,  A.  D.  1884, 
on  or  about  which  time  she  violently  assaulted,  beat,  and  abused  this  plaintiff^ 
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and  required  him  to  finally  quit  and  abandon  their  said  home.  That  all  of  the 
property  belonging  to  the  said  parties  at  the  time  of  their  marriage  is  now  in 
the  name  and  possession,  and  under  the  exclusive  control,  of  the  defendant, 
and  that  this  plaintiff  has,  since  the  1st  day  of  October,  1884,  been  compelled  to 
rely  upon  tlie  charity  of  friends  for  his  livelihood.  That,  at  the  time  of  their 
marriage,  he  was  the  owner  of  one  hundred  and  sixty  acres  (160)  of  land  in 
Sedgwick  county,  Kansas,  which  is  now  of  the  value  of  five  tliousand  dollars, 
(65,000,)  and  of  personal  property  of  the  value  of  five  hundred  dollars,  (S500,) 
and  of  four  hundred  dollars  (8400)  in  cash.  That  the  title  and  possession  of 
all  of  said  property  is  now  in  the  defendant,  and  she  violently  and  forcibly 
keeps  this  plaintiff  out  of  the  possession,  use,  and  enjoyment  of  the  same, 
either  jointly  and  together  with  her,  or  separately  and  by  himself.  That  the 
description  of  tJie  lands  owned  by  him  at  the  time  of  said  marriage  is  as  follows, 
to-wit:  The  south-west  quarter  (J)  of  section  number  three,  (3,)  township 
number  twenty-eight,  (28,)  range  number  two  (2)  east,  In  Sedwick  county, 
Kansas.  That  defendant  is  the  owner  of  real  and  personal  property,  apart 
from  that  therein  described  as  received  from  plaintiff,  of  the  value  of  about 
two  thousand  five  hundred  dollars,  (3^2,500,)  and  is  sound  in  body,  and  fully 
able  to  comfortably  support  herself,  without  any  portion  of  plaintiff's  above- 
described  property.  That  plaintiff  is  seventy  years  old,  (70,)  feeble  in  body 
and  mind,  and  is  totally  destitute  of  property  and  all  means  of  support.  He 
therefore  asks  a  decree  and  judgment  of  the  court  that  he  be  awarded  said 
lands,  and  the  sum  of  nine  hundred  dollars  ($900)  as  alimony,  and  his  own  sep- 
arate estate  for  his  exclusive  benefit,  use,  and  enjoyment. 

''Second  cause  of  action.  The  plaintiff  says  that  he  makes  all  of  the 
allegations  of  his  first  cause  of  action  a  part  of  this,  his  second  cause 
of  action,  and  he  further  says  that  he  is  seventy-five  years  of  age,  (75,) 
and  weak  and  feeble  in  his  mind  and  body,  and  that  the  defendant  is  20 
years  his  junior,  and  is  strong  and  vigorous  in  mind  and  body,  that  the 
defendant,  wickedly  and  designedly  intending  to  cheat,  wrong,  and  defraud 
this  plaintiff  out  of  valuable  property  of  which  he  was  the  owner,  entered 
into  the  marriage  relations  with  him  at  the  time  and  place  set  forth  in  his 
first  cause  of  action.  That,  at  the  time  of  said  marriage,  plaintiff  was  the 
owner  of  the  land  described  in  his  first  cause  of  action,  and  of  personal  prop- 
erty of  the  value  of  five  hundred  dollars,  ($500,)  and  of  four  hundred  dollars 
($400)  in  cash.  That,  shortly  after  said  marriage,  the  defendant,  in  pur- 
suance of  her  fraudulent  design  of  possessing  herself  of  all  of  plaintiff^s  prop- 
erty, and  then  abandoning  him,  proposed  to  him  that  they  come  to  Kansas, 
and  occupy  plaintiff's  said  land  as  a  residence,  to  which  proposition,  plaintiff, 
reposing  full  confidence  in  the  good  faith  and  virtuous  motives  of  his  said 
wife,  assented.  That,  prior  to  starting  upon  their  trip  to  Kansas,  defendant 
represented  to  plaintiff  that  he  was  liable  to  be  robbed  while  on  his  journey, 
and  proposed  to  him  to  deliver  his  said  four  hundred  dollars  ($400)  to  her,  to 
be  by  her  carried  to  Kansas  for  his  use  and  benefit;  that  plaintiff,  reposing 
full  confidence  in  defendant,  did  deliver  said  four  hundred  dollars  ($400)  to 
her,  to  be  carried  to  Kansas  for  his  use  and  benefit.  That  after  their  arrival 
in  Kansas,  and  w^hile  they  were  occupying  plaintiff's  residence,  defendant,  by 
repeated  entreaty,  and  by  representing  to  him  that  his  children  were  liable  to 
rob  him  of  his  property,  or  take  his  life  to  secure  the  same,  persuaded  and  in- 
duced the  plaintiff  to  deed  said  land  to  her.  That,  at  the  time  he  so  deeded 
the  same,  defendant  represented  and  agreed  with  plaintiff  that  they  should 
use  and  enjoy  all  their  property  in  common,  and  that  plaintiff  should  always 
be  provided  with  a  comfortable  and  happy  home  with  her.  That  plaintiff  re- 
lied upon  her  statements  with  the  utmost  confidence  and  faith,  and.  was  by 
her  led  to  believe,  and  did  believe,  from  and  on  account  of  her  representations 
so  made  to  him.  that  it  would  be  better  for  him  to  place  the  title  to  his  said 
lands  in  the  name  of  the  defendant,  and  that  the  defendant,  at  the  time  of 
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deeding  the  same,  promised  and  agreed  with  plaintiff  that,  if  he  would  deed 
the  same  to  her,  she  would  hold  in  trust  for  him,  and  for  his  use  and  benefit, 
and  that,  at  any  time  lie  desired  her  to  do  so,  she  would  reconvey  said  lands 
to  the  plaintiff.  That  said  conveyance  was  not  intended  as  a  gift  to  defend- 
ant, which  she  well  knew,  and  was  not  made  in  fraud  of  the  rights  of  any 
person;  and  that  the  plaintiff  never  received  any  consideration  whatever 
for  said  conveyance,  and  that  the  same  was  made  solely  with  a  view  of  bet- 
ter securing  the  same  to  the  use  and  enjoyment  of  this  plaintiff  during 
his  life-time,  and  with  the  full  expectation  and  belief  on  his  part  that 
defendant  was  acting  in  good  faith,  and  would  continue  to  provide  him 
with  a  comfortable  home,  and  that  she  would  at  any  time  reconvey  the 
same  to  him  at  his  request.  That,  shortly  after  the  said  land  was  deeded 
to  defendant,  they  returned  to  her  homestead  in  Indiana.  That,  immediately 
after  their  return  to  Indiana,  defendant  deposited  and  loaned  out  the  four  hun- 
dred dollars  ($400)  in  money,  which  she  had  received  from  plaintiff,  taking 
obligations  therefor  in  her  own  name,  and  at  once  began  to  treat  this  plaintiff 
in  the  most  violent,  cruel,  and  inhuman  manner.  That  she  frequently  as- 
saulted, be^it,  and  maltreated  him,  using  in  her  assaults  all  manner  of  weapons 
and  missiles,  and  indecent,  obscene,  and  profane  language.  That  she  habitu- 
ally provoked  and  annoyed  him  in  all  possible  manners  by  beating,  taunting, 
blackguarding,  and  cursing  him,  by  reviling  the  memory  of  his  dead  wife 
and  his  children,  destroying  their  pictures,  pilfering  memorials  and  keep- 
sakes that  plaintiff  cherishes,  and  by  telling  bis  neighb6i*s  and  friends  that 
she  did  not  care  for  him,  but  only  wanted  his  property,  etc.  That  finally,  on 
or  about  the  1st  of  October,  A.  D.  1884,  defendant  required  plaintiff  to  leave 
their  home  in  Marshall  county,  Indiana,  refused  to  return  to  him  his  prop- 
erty, or  any  part  thereof,  since  which  time  plaintiff  has  been  compelled  to  de- 
pend entirely  upon  his  children,  who  are  also  poor,  for  the  necessaries  of  life. 
The  plaintiff's  children  reside  in  Kansas;  and  that  he  lias  resided  in  this  state 
with  them  since  his  deprivation  of  a  home  with  defendant;  and  that,  since 
his  removal  to  this  state,  defendant  prosecuted  a  suit  for  divorce  against  him 
in  Indiana;  and,  as  he  is  informed  and  believes,  procured  a  divorce  against 
him  upon  her  own  false,  perjured  testimony.  That  plaintiff  had  no  money 
to  carry  him  to  Indiana  to  be  in  attendance  at  said  trial,  but  that  no  proceed- 
ings were  taken  in  said  action  touching  his  property  rights  or  claims.  That, 
since  said  plaintiff  was  ejected  from  the  home  of  defendant,  she  has  had  re- 
siding with  her  one  Joseph  Straup,  a  former  divorced  husband,  who  is  now 
residing  with  said  person.  That  defendant  still  keeps  and  holds  plaintiff's 
said  land,  receiving  the  rents  and  profits  of  the  same,  and  is  now  threatening 
to  incumber  and  dispose  of  the  same.  Therefore  plaintiff  prays  judgment 
against  said  defendant  for  a  decree  setting  said  land,  to- wit,  the  south- 
east quarter  (4)  of  section  twenty-three,  (23,)  township  twenty-eight,  (28,) 
range  two  (2)  east,  in  Sedgwick  county,  Kansas,  apart  to  him  as  his  perma- 
nent alimony,  and  that  the  defendant  holds  the  title  thereof  in  trust  for  him; 
and  that  she  be  ordered  to  reconvey  the  same  by  good  and  sutflcient  deed  of 
general  warranty;  and,  in  case  the  title  thereof  cannot  be  so  conveyed,  then 
for  a  judgment  for  five  thousand  dollars,  ($5,000,)  the  value  of  said  prem- 
ises, and  also,  in  addition  to  the  above  decree,  a  judgment  for  nine  hundred 
dollars,  ($900,)  and  costs  of  this  action." 
The  petition  was  verified. 

"ANSWER. 

"The  defendant,  for  answer  to  the  plaintiff's  petition,  admits  the  marriage 
of  plaintiff  and  defendant,  as  set  out  in  said  petition;  that  she  is  the  owner 
in  fee-simple  of  the  real  estate  mentioned  in  said  petition,  to-wit,  the  south- 
east quarter  (J)  of  section  number  three,  (3,)  in  township  number  twenty- 
eight,  (28,)  range  number  two  (2)  east,  in  Sedgwick  county,  Kansas;  and  that 
defendant  obtained  a  divorce  from  plaintiff  in  the  state  of  Indiana.    Defend- 
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ant  denies  each  and  every  otiier  allegation  contained  in  said  petition.  De- 
fendant, further  answering,  states  that  on  tl)e>23d  da j  of  September,  1884, 
the  said  defendant  filed  in  the  office  of  the  cleric  of  the  Marshall  circuit  court 
of  Marshall  county,  Indiana,  her  complaint  and  petition  against  the  said 
plaintiff  for  divorce,  and  thereby  sued  the  said  plaintiff  In  said  court,  asking 
judgment  that  she  be  divorced  from  the  said  plaintiff.  And  on  said  23d  day 
of  September,  1884,  this  defendant  caused  a  summons  to  be  issued  out  of  said 
court  in  due  form,  notifying  the  said  Isaac  Somers  that  he  had  been  sued  in 
said  action,  and  to  appear  and  answer  the  said  action  for  divorce  of  the  said 
Catharine  Somers  on  the  6th  day  of  October,  1884;  that  said  summons  was 
duly  served  on  said  Isaac  Somers  on  the  24th  day  of  September,  1884;  that  said 
plaintiff,  Isaac  Somers,  duly  appeared  in  said  action,  and  filed  his  answer  in 
said  complaint,  denying  each  and  every  allegation  therein  contained;  that 
afterwards,  on  the  3d  day  of  April,  1885,  said  cause  was  duly  Ciilled  for  trial, 
botli  plaintiff  and  defendant  appearing  therein,  and  was  tried  by  the  court; 
and  the  court,  having  heard  the  evidence  adduced  in  said  cause,  took  the 
same  under  advisement  until  the  4th  day  of  April,  1885,  at  which  time  a 
judgment  was  rendered  by  said  court  divorcing  the  said  Catharine  Somers 
from  the  said  Isaac  Somers,  declaring  the  bonds  of  matrimony  existing  be- 
tween them  to  be  forever  null  and  void;  that  the  said  court  rendering  judg- 
ment had  jurisdiction  of  the  parties  to,  and  the  subject-matter  of,  said  ac- 
tion. Wherefore  defendant  demands  that  the  judgment  prayed  for  by  plaintiff 
may  be  refused,  and  that  she  may  have  judgment  for  her  costs  herein,  and 
such  other  and  further  relief  as  equity  may  require." 

"reply. 

"Comes  now  the  plaintiff,  and  replies  to  the  answer  of  defendant  filed  herein, 
and  denies  each  and  every  material  allegation,  matter,  and  thing  therein  con- 
tained that  in  any  way  or  manner  tends  to  prevent  the  plaintiff  of  the  recovery 
in  his  petition  prayed.  For  a  further  reply,  plaintiff  says  that  if  any  decree  of 
divorce  was  ever  granted,  as  alleged  in  defendant's  answer,  that  said  decree  and 
divorce  is  absolutely  null  and  void,  for  the  following  reasons,  viz.:  Firsts  that 
no  service  was  ever  had  upon  this  plaintiff  as  required  by  law;  second,  that 
plaintiff  never  entered  his  appearance,  or  authorized  any  one  to  enter  his  ap- 
pearance for  him,  or  in  any  way  ever  ratified  the  acts  of  any  one  who  may 
have  entered  such  appearance  for  him,  or  never  authorized  any  one  to  employ 
an  attorney,  or  in  any  manner  ever  waived  service  of  summons  in  said  action; 
third,  that,  in  said  suit  mentioned,  the  defendant  there,  in  her  complaint, 
petition,  or  prayer,  did  not  ask  for  any  order,  judgment,  or  decree  against  this 
plaintiff,  and  the  court  did  not  grant  any  order,  judgment,  or  decree  touching 
the  rights  of  property  of  either  of  the  parties,  or  any  order  or  judgment  af- 
fecting the  property  claimed,  held,  or  owned  by  either  of  the  parties  to  that 
suit;  fourth,  that  said  court  had  not  jurisdiction  of  this  phiintifl,  or  of  the 
property  in  controversy  in  this  suit.  Wherefore  plaintiff  prays  judgment  as 
asked  for  in  his  petition,  by  reason  of  the  premises  therein." 

The  case  was  tried  at  the  November  term,  1886,  of  the  Sedgwick  district 
court,  and  the  trial  court  made  special  findings  of  fact  and  conclusions  of  law, 
as  follows : 

"(1)  That  said  plaintiff  and  defendant  were  married  in  Marshall  county, 
Indiana,  in  the  spring  of  1880;  (2)  that,  prior  to  said  marriage,  said  parties 
resided  in  said  county  and  state,  and  both  had  children  living  there  by  former 
marriages;  (3)  that  said  plaintiff,  at  the  time  of  said  marriage  with  said  de- 
fendant, was  about  seventy  years  of  age,  of  average  health,  a  widower,  and 
had  been  married  twice  before;  (4)  that  said  defendant,  at  the  time  of  said 
marriage,  was  about  fifty  years  of  age,  of  good  health,  a  widow,  and  had  been 
married  twice  before;  (5)  that  she  had  been  divorced  from  her  first  husband, 
Straup,  who  is  now  living  at  said  county  and  state,  and  afterwards  married 
one  Girard,  who  died,  leaving  her  about  sixty  acres  of  land  in  said  county; 
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(6)  that,  prior  to  said  marriage  with  defendant,  said  plaintiff  owned  some 
land  in  said  county,  which  he  traded  for  the  land  in  controversy,  and  in  said 
trade  obtained  some  farming  implements  and  stock  on  said  land,  together  with 
about  five  hundred  dollars  cash;  (7)  that  said  trade  was  made  shoi-tly  before 
said  marriage,  and  a  deed  of  the  land  taken  in  the  name  of  said  pLiintiff ;  (8) 
(hat,  shortly  after  said  marriage,  said  plaintiff  and  defendant  moved  from  the 
state  of  Indiana  to  said  farm  in  Sedgwick  county,  Kansas',  (9)  that,  after 
their  arrival  in  said  Sedgwick  county,  Kansas,  and  while  living  on  the  land  in 
controversy,  said  plaintiff  and  defendant  executed  a  deed  for  the  same  to  one 
T.  B.  Wall,  who  immediately  executed  a  deed  of  same  to  said  defendant;  (10) 
that  said  deeds  were  executed  as  aforesaid,  at  the  request  of  said  parties,  and 
,  that  there  was  no  monetar}'  consideration  for  the  same;  (11)  that  said  plaintiff, 
prior  thereto,  had  had  trouble  with  some  of  his  children,  and  on  the  day  said 
deeds  were  executed  had  trouble  with  his  son  Calvin;  (12)  that,  fearing  other 
trouble  with  his  children,  and  expecting  to  live  a  happy  and  harmonious  life 
with  said  defendant,  be  executed  the  deeds  aforesaid,  and  said  defendant,  at 
the  time  she  accepted  s^iid  deed,  knew  that  said  plaintiff  expected  a  happy  and 
harmonious  life  with  her;  (13)  that  some  time  afterwards,  and  in  the  fiUl  of 
1880,  said  plaintiff  and  defendant  moved  back  to  the  farm  of  said  defendant, 
in  said  Marshall  county,  Indiana;  (14)  that  said  parties  lived  happy  and  har- 
moniously together  until  after  their  arrival  in  Indiana;  (15)  that,  shortly 
after  their  arrival  in  Marshall  county,  Indiana,  they  commenced  to  have 
trouble  between  themselves,  and  thereafter  had  frequent  trouble  until  the 
spring  of  1883,  when  the  plaintiff,  with  the  assistance  of  his  son  Joshua,  'lur- 
ing the  absence  of  said  defendant,  moved  his  stock  and  other  property  to  the 
residence  of  his  son  Josliua,  near  the  home  of  said  defendant;  (16)  that, 
shortly  afterwards,  he  i*eturned  to  said  defendant,  and  they  lived  together  un- 
til the  fall  of  1883,  when  they  had  fui-ther  trouble,  which  led  to  a  final  separa- 
tion: (17)  that  during  the  time  they  lived  together  on  defendant's  farm  in 
Marsi  i»!l  county,  Indiana,  said  plaintiff  did  such  work  upon  the  place  as  he 
was  Capable  of  doing;  (18)  that  after  said  separation  mentioned,  and  in  the 
fall  of  1883,  that  said  defendant  commenced  action  for  divorce  against  said 
plaintiff  in  the  circuit  court  of  Marshall  county,  Indiana,  and  asummons  was 
issued  therein,  and  left  at  the  residence  of  Joshua  Somers,  a  son  of  said  plain- 
tiff; (19)  that  afterwards,  one  Hess,  a  lawyer  of  Plymouth,  in  said  county,  at 
the  request  of  said  Joshua  Somers,  appeared  in  said  action  for  said  defendant, 
issues  were  joined,  trial  had,  and  defendant  obtained  a  divorce  against  said 
plaintiff;  (20)  that  no  service  was  hiid  in  said  action  upon  said  plaintiff  either 
persouiilly  or  by  publication;  (21)  that  he  never  entered  his  appearance  therein, 
and  never  authorized  any  one  to  appear  for  him;  (22)  that  he  had  no  knowl- 
edge of  the  fact  that  Joshua  Somers  employed  said  Hess  to  attend  to  said 
case,  and  never  authorized  said  Joshua  to  employ  any  one  to  appear  for  him 
in  said  case;  (23)  that  he  never  ratified  the  act  of  said  employment;  (24) 
that,  since  the  execution  of  said  deed,  said  defendant  has  received  the  rents 
arising  from  said  land,  over  and  above  the  expenses  incurred  from  the  same, 
to  the  amount  of  8150;  (25)  that  said  plaintiff  is  now  unable  to  support  him- 
self, and  is  living  with  his  daughter  and  son-in-law  at  !Newton,  Kansas,  and 
has  in  money  not  to  exceed  $15;  (26)  that  he  has  no  means  of  suppoi-t,  and 
is  living  upon  the  charity  of  his  children  aforesaid;  (27)  that  the  land  in  con- 
troversy is  of  the  value  of  $3,200;  (28)  that  after  their  return  to  Indiana,  as 
aforesaid,  said  plaintiff  expended  $50  in  payment  of  taxes  on  said  defendant's 
farm  in  Indiana,  aforesaid. 

"conclusions  of  law. 
''(1)  That  no  legal  divorce  was  granted  said  defendant;  (2)  that  said  de- 
fendant does  not  hold  said  land  in  controversy  in  trust,  but  is  the  absolute 
owner  of  the  same;  (3)  that  the  plaintiff  cannot  obtain  alimony  in  his  wife's 
property  in  this  action;  (4)  that  defendant  is  entitled  to  judgment  for  costs." 
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Ady  iSk  Henry y  for  plaintiff  in  error.  8lii$s  <&  Stanley  and  Peters,  Lathy  <fr 
Holliday,  for  defendant  in  error. 

Simpson,  C.  J, .{after  stating  the  facts  as  above,)  The  petition  of  the 
plaintiff  in  error  (plaintiff  below)  contains  two  counts:  tlie  first  fot  alimony 
alone,  by  reason  of  the  aggressionof  the  wife;  and  the  second  praying  for  a  de- 
cree declaring  a  conveyance  to  land  made  by  the  husband  to  the  wife,  through  a 
third  party,  to  be  in  trust,  and  an  assignment  of  this  land  as  alimony.  The  blend- 
ing of  the  two  propositions  in  the  statement  of  the  second  cause  of  action  is 
somewhat  peculiar,  and  we  are  in  some  doubt  as  to  the  proper  construction  to 
be  given  the  pleadings;  for,  if  the  land  is  to  be  decreed  as  alimony,  this 
is  a  recognition  that  it  is  the  absolute  property  of  the  wife,  unincumbered  by 
a  trust  or  any  other  equity,  but,  if  it  was  conveyed  in  trust,  the  husband  has 
the  legal  right  to  insist  on  the  protection  of  his  beneficial  interest,  without 
reference  to  the  question  of  alimony.  We  will  have  to  view  the  statement  of 
the  first  cause  of  action  as  one  for  alimony  by  the  husband  as  against  the 
wife,  and  the  second  as  an  action  to  declare  a  trust.  No  question  arose  in 
the  court  below  as  to  whether  two  such  causes  of  action  could  be  properly 
joined;  nor  is  the  matter  referred  to  in  the  briefs  of  counsel  filed  in  thiscourt» 
and  we  express  no  opinion  about  it.  As  to  the  cause  of  action  that  asks  ali- 
mony on  behalf  of  the  husband  from  the  property  of  the  wife,  we  can  find  no 
case  that  authorizes  it.  The  domestic  relations  will  have  to  be  readjusted  by 
the  legislature,  and  an  obligation  cast  upon  the  wife  to  support  the  husband, 
before  such  an  action  can  be  maintained.  The  only  question  is  as  to  whether 
the  conveyance  of  the  Sedgwick  county  land  by  the  husband  to  the  wife  was 
in  trust.  On  its  face,  the  conveyance  was  an  absolute  one.  The  deed  was 
first  made  by  husband  and  wife  to  Wall,  and  then  a  deed  was  executed  by 
Wall  to  the  wife.  At  the  time  of  the  execution  of  these  conveyances  it  was 
distinctly  stated  by  the  husband  to  Wall  that  the  object  of  the  conveyance  to 
the  wife  was  to  prevent  the  children  of  the  husband  by  a  former  marriage 
from  ever  receiving  any  benefit  from  the  property.  Substantially  the  same 
statement  was  made  by  the  husband  as  a  witness  in  a  former  case  pending  be- 
tween these  parties.  There  is  other  evidence  corroborative  of  this,  and  there 
is  some  that  tends  to  support  the  theory  that  the  property  was  deeded  to  the 
wife  as  a  contribution  to  her  future  support.  On  the  other  hand,  there  is 
testimony  tending  to  show  that  the  wife  had  declared,  before  the  marriage, 
that  her  sole  object  was  to  get  control  of  her  husband's  property;  and  that, 
after  the  conveyance  had  been  executed,  the  wife  had  declared  that  she  had 
agreed  to  r^convey  it  whenever  the  husband  desired  it.  The  conveyance  was 
made  to  the  wife  on  the  day  following  a  very  serious  trouble  between  the 
husband  and  one  of  his  sons.  Analyzing  the  testimony;  considering  the  evi- 
dence in  the  light  of  all  the  surrounding  circumstances;  recollecting  that, 
while  some  of  the  testimony  was  in  the  form  of  depositions,  the  parties  them- 
selves were  personally  before  the  trial  court;  and  fully  recognizing  the  fact 
that  there  is  evidence  to  sustain  the  findings  and  conclusions  of  the  trial  court 
on  the  particular  question  that  the  wife  does  not  hold  the  land  in  trust, — we 
cannot,  without  a  violation  of  the  repeated  declarations  of  this  court,  say  that 
there  was  material  error  in  these  findings  and  conclusions.  It  is  evident  from 
the  record  that  unusual  effort  has  been  expended  in  the  preparation  of  the 
evidence,  and  much  bad  feeling  generated  by  the  litigation;  but  the  trial  seems 
to  have  been  conducted  in  a  spirit  of  fairness;  some  liberality  was  allowed  in 
the  admission  of  evidence  on  both  sides;  and  probably  every  material  fact  pre- 
sented that  would  tend  to  support  the  contentions  of  the  respective  parties. 
Tliis  being  the  case,  and  no  prejudicial  error  being  apparent,  we  can  do  noth- 
ing else  but  recommend  an  affirmance  of  the  judgment. 

Per  Curiam.    It  is  so  ordered;  all  the  justices  concurring. 
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(39  Kan.  121) 

Cox  V,  Cox. 
(Supreme  Cov/rt  of  Kcmsaa.    April  7, 1888.) 

1.  Fbauditlisnt  Convbta-kobs— Proof  of  Fra.ud— Cibcumstantial  Etidbnob. 

Direct  proof  of  fraud  can  eeldom  be  obtained,  nor  is  auoh  evidence  absolutely  es- 
sential to  establish  the  dishonest  purpose  of  parties  to  a  pretended  transfer  of  prop- 
erty, but  the  same  may  be  shown  by  the  conduct  and  appearance  of  the  parties,  the 
details  of  the  transaction,  and  the  surrounding  circumstances. 

2.  Bamb. 

The  evidence  in  the  present  case  examined  and  held  to  be  sulBcient  to  sustain  a 
finding  that  an  alleged  transfer  of  real  estate  was  made  for  the  purpose  of  hinder- 
ing, delaying,  and  defraudlDg  a  creditor,  and  was  without-  consideration. 
(Syllabus  by  the  Cmvrt) 

Error  to  district  court,  Kingman  county;  T.  B.  Wall,  Judge. 

Action  brought  by  William  M.  Cox  against  Martha  Cox  to  set  aside  an  al- 
leged fraudulent  conveyance.  Judgment  for  plaintiff,  and  defendant  brings 
error. 

Sankey  <&  Campbell,  for  plaintiff  in  error.  Qillett  Bros.  (&  Co,,  for  defend- 
ant in  error. 

Johnston,  J.  On  April  30,  1886,  William  M.  Cox  instituted  an  action  in 
the  district  court  of  Kingman  county  to  set  {iside  a  conveyance  of  160  acres 
of  real  estate,  made  October  6,  1885,  by  Elias  L.  Kennedy  to  Martha  A.  Cox, 
and  to  subject  the  property  to  the  payment  and  satisfaction  of  a  judgment  re- 
covered by  Williain  M.  Cox  against  Kennedy.  The  petition  charges  that  Ken- 
nedy and  Martha  A.  Cox,  brother  and  sister,  intending  to  cheat  and  defraud 
William  M.  Cox,  caused  a  conveyance  of  the  property  lo  be  made,  but  that  no 
consideration  was  paid  to  Kennedy  for  the  land,  and  that  the  sale  was  a  sham, 
and  made  for  the  sole  purpose  of  placing  the  property  beyond  the  reach  of 
William  M.  Cox  as  a  creditor  of  Kennedy;  and  that  any  payment  of  money 
or  notes  by  Martha  A.  Cox  to  Kennedy  was  a  pretense  entered  into  for  the 
purpose  of  enabling  them  to  cover  up  the  fraudulent  purpose  in  the  execution 
of  the  deed.  It  was  further  stated  that  Kennedy  had  no  other  property  of  any 
kind,  and  that  the  obligation  upon  the  judgment  could  not  be  enforced  against 
him  except  by  a  levy  upon  the  land,  and  that  Martha  A.  Cox  accepted  the 
deed,  well  knowing  thfs  fact,  and  with  a  view  of  defeating  the  plaintiff  below 
in  the  enforcement  and  collection  of  his  claim.  The  answer  denied  the  alle- 
gations of  the  petition,  and  alleged  that  the  purchase  was  made  in  good  faith 
and  for  a  valuable  consideration ;  and  there  was  the  further  allegation  that 
Elias  L.  Kennedy  was  not  indebted  to  William  M.  Cox  in  any  sum.  The  court 
found  that  the  conveyance  was  made  for  the  purpose  of  hindering,  delaying, 
and  defrauding  William  M.  Cox;  that  it  was  without  consideration;  and  that 
Martha  A.  Cox  was  aware  of  the  fraudulent  purpose  in  the  execution  of  the 
deed;  and  rendered  a  decree  setting  aside  the  conveyance,  and  subjecting  the 
property  to  the  satisfaction  of  the  judgment. 

The  only  complaint  here  made  is  tliat  the  evidence  does  not  warrant  the 
finding  and  decree  of  the  court  After  reading  the  testimony,  we  are  unable 
to  say  that  the  result  reached  by  the  court  is  incorrect.  The  case  turns  largely 
on  the  credit  to  be  given  to  the  testimony  of  some  of  the  witnesses,  and  the  in- 
ferences to  be  drawn  from  the  conduct  and  appearance  of  the  parties;  and  of 
these  the  trial  court  could  best  judge.  The  indebtedness  from  Kennedy  to 
William  M.  Cox  arose  from  tlie  sale  of  improvements  made  upon  a  tract  of 
Osage  trust  or  diminished  reserve  land,  and  amounted  to  $800,  for  which 
Kennedy  gave  a  note,  which  indebtedness  was  subsequently  reduced  to  judg- 
ment. The  existence  of  the  debt  was  sutticiently  established,  and  there  is  tes- 
timony to  sustain  the  finding  that  the  transfer  of  the  land  was  made  by  Ken- 
nedy for  the  purpose  of  avoiding  the  payment  of  this  debt  and  judgment.  It 
is  shown  that  he  had  no  means  in  sight  which  could  be  subjected  to  the  pay- 
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ment  of- the  debt,  exeept  this  land.  He  denied  liability  on  the  note,  and 
threatened  that  if  Cox  did  not  compromise  and  accept  a  certain  proposition 
which  he  made  he  would  never  pay  him  anytliing;  and  there  are  circumstances 
connected  with  the  transfer  of  the  land  to  his  sister  which  tend  to  impeach 
his  good  faith.  It  is  argued  that  there  is  no  evidence  directly  connecting 
Martha  A.  Cox  with  any  fraud  in  the  transfer.  It  is  true,  as  contended,  that 
honesty  and  fair  dealing  are  presumed,  and  that  one  charging  fraud  must 
prove  the  same;  but  direct  proof  of  a  dishonest  transfer  of  property  can  seldom 
be  procured.  "A  fraudulent  purpose  is  known  only  to  the  parties  to  the  trans- 
action, and  they  do  not  hasten  to  tell  it/  As  a  rule,  fraud,  therefore,  only  is 
disclosed  by  the  condition  of  the  parties,  the  details  of  the  transaction,  and 
the  surrounding  circumstances."  Kurtz  v.  Miller,  26  Kan.  314;  Gollober  v. 
Mariint  38  Kan.  252,  6  Pac.  Kep.  267.  In  this  case,  the  plaintiff  below  de- 
pended largely  upon  the  testimony  of  E.  B.  Cox,  the  husband  ol'  Martha  A. 
Cox.  He  acted  for  his  wife  in  the  transaction,  and  she  is  bound  by  his  knowl- 
edge and  conduct  concerning  the  same.  He  says  his  wife  purchased  the  land 
from  her  brother  for  $1,000,  paying  $500  in  cash,  agreeing  to  pay  two  other 
smaller  amounts,  but  a  large  part  of  the  balance  was  to  be  credited  on  the 
board  and  washing  of  Kennedy.  His  attempt  to  show  his  wife's  ability  to 
purchase,  and  the  source  from  which  she  derived  the  $500,  was  not  a  success. 
He  stated  that  she  had  a  few  head  of  young  cattle;  but  when  it  was  run  down, 
he  only  accounted  for  $45  derived  by  her  from  that  source,  out  of  which  she 
had  paid  for  a  sewing-machine.  He  then  undertook  to  account  for  the  amount 
by  stating  that  it  was  largely  furnished  by  himself,  some  of  which  he  derived 
from  the  sAle  of  cattle,  and  some  he  borrowed.  A  considerable  part  was  bor- 
rowed before  the  purchase  of  the  land  and  when  it  was  not  anticipated.  When 
isked  his  purpose  in  borrowing  it,  he  said  it  was  to  use,  but  could  not  state  to 
what  use  he  intended  to  put  it.  Subsequently,  he  stated  that  the  money  was 
sorrowed  with  the  intention  of  building  a  house  at  some  future  but  indefinite 
time.  According  to  his  statements,  he  was  l'.)rrowing  money  when  he  had  a 
eonsiderable  sum  on  hand  and  not  in  use.  Kennedy  lived  with  him,  and  to- 
gether they  went  to  Kingman  the  day  before  the  sale  to  obtain  the  final  re- 
ceipt given  by  the  United  States  land  department,  and  although  Cox  claimed 
to  have  about  $500  on  hand,  Kennedy  was  compelled  to  borrow  the  money 
from  a  neighbor  with  which  to  pay  the  government  charges  in  obtaining  the 
final  receipt.  On  the  morning  when  the  alleged  sale  was  made,  E.  B.  Cox  and 
his  wife  formally  executed  and  delivered  a  note  to  Kennedy  for  $500,  although 
they  claimed  to  have  the  amount  on  hand  at  the  time,  and  in  the  evening  of 
the  same  day,  when  Kennedy  delivered  the  deed,  they  say  the  sum  was  paid 
and  the  note  taken  up  and  canceled.  William  M.  Cox  was  endeavoring  to  en- 
force the  collection  of  his  debt  by  attachment  proceeding,  and  Martha  A.  Cox 
stated  in  substance  to  a  witness  that  her  brother  was  being  wrongetl  by  Will- 
iam M.  Cox;  that  the  amount  that  he  had  given  in  payment  for  the  improve- 
ments on  the  land  was  too  much ;  and  that  her  brother  ought  to  keep  the  land, 
and  she  would  fight  for  him.  It  is  true,  E.  B.  Cox  testified  that  the  transac- 
tion was  honest,  and  that  the  purchase  price  was  actually  paid,  but  the  court 
evidently  did  not  believe  him;  and  there  are  facts  and  circumstances  in  the 
case — only  a  part  of  which  have  been  mentioned — which  tend  to  show  tliat 
there  was  neither  good  faith  nor  consideration  to  support  the  alleged  transfer. 
In  that  view  o"  the  case,  it  is  our  duty  to  affirm  the  finding  and  judgment  of 
the  court,  which  will  be  done. 
All  the  justices  concurring. 
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(39  Kan.  IM) 

Godfrey  c.  Black. 
(Swpreme  Court  of  Kcmsas.    April  7, 1888.) 

1,  LA3n)L0RD  ANB  TENANT—LeASB— SUBLETTING— INJUNCTION  TO  PREVBNT. 

Where  a  building  is  designed  and  constructed  for  use  as  an  hotel,  and  the  owner 
leases  it  to  another  for  such  purpose,  and  stipulates  that  the  lessee  shaU  not  lease 
or  underlet  the  premises  unless  the  written  consent  of  the  owner  is  first  obtained; 
and  where  the  lessee,  during  the  term,  and  without  the  consent  of  the  lessor,  sub- 
lets a  portion  of  the  hotel  office  to  be  used  for  carrying  on  a  real-estate  and  broker- 
age business,  which  business  detracts  from  the  reputation  and  popularity  of  the 
house,  and  impairs  its  value  as  an  hotel,— equity  wul  Interfere,  on  the  application 
of  tbe  lessor,  to  prevent  by  injunction  the  lessee  or  sublessee  from  continuing  such 
unauthorized  use  of  the  premises. 

3.  SXME. 

Although  the  lessor  may  have  the  right  to  re-enter,  he  Is  not  confined  to  this 
remedy.    He  may  insist  that  the  covenants  of  the  lease  shall  be  observed;  and  the 
action  for  the  recoverv  of  possession  is  not  so  ample  as  to  preclude  him  from  ob- 
taining equitable  relief  to  prevent  a  forbidden  use  of  the  premises. 
8.  Same. 

Neither  is  the  right  of  the  lessor  to  bring  an  action  to  recover  compentotory  dam- 
ages for  the  trespass  of  the  sublessee  a  sufficient  ground  for  withholding  the  rem- 
edy of  iujunction. 

iSyllaiyua.tyy  the  CaurL) 

Error  to  district  court,  Sedgwick  county;  C.  Reed,  Judge. 

Action  of  Injunction,  commenced  by  Robert  Black  against  F.  S.  Roberts 
and  M.  O.  Roberts,  partners  as  Roberts  Bros.,  and  C.  E.  Godfrey,  to  restrain 
Roberts  Bros,  from  subletting  any  portion  of  the  Manhattan  Hotel,  situated 
in  the  city  of  Wichita,  and  to  restrain  C.  E,  Godfrey  from  occupying  the  hotel 
office  as  a  real-estate  and  brokerage  office.*  In  his  petition.  Black  stated,  in 
isubstance,  that  he  was  the  owner  of  the  premises,  and  had  constructed  the 
building  thereon  to  be  used  as  a  first-class  hotel,  and  that  he  let  the  same  to 
the  Roberts  Bros.,  to  be  used  as  an  hotel,  from  the  1st  day  of  July,  1885,  to  the 
1st  day  of  July,  1886,  for  a  stipulated  rent,  payable  in  monthly  installments. 
It  was  further  provided  in  the  lease,  which  was  in  writing,  that  Roberts  Bros, 
might  elect  to  take  the  premises  for  the  further  period  of  four  years  after  July 
1, 1886,  upon  the  same  terms,  by  giving  to  Black  a  written  notice  of  such  elec- 
tion at  any  time  prior  to  the  1st  day  of  May,  1886.  In  pursuance  of  that 
stipulation,  Roberts  Bros.,  within  the  time,  elected  to  retain  the  lease  for  the 
additional  four  years,  and  gave  written  notice  to  that  effect  to  the  plaintiff. 
It  was  further  provided  in  the  lease  that  Roberts  Bros,  might  carry  on  any 
business  in  the  building  incident  to  the  hotel  business;  but  it  was  jexpressly 
stipulated  that  they  should  not  lease  nor  underlet,  nor  permit  any  persons  to 
occupy  the  premises,  without  the  consent  of  the  plaintiff  in  writing  having 
been  first  obtained.  He  alleges  that  he  has  never  given  Roberts  Bros,  any 
consent  to  occupy  the  building  for  any  purpose  other  than  that  of  an  hotel,  nor 
to  lease  or  underlet  the  building  or  any  part  thereof,  nor  to  permit  any  per- 
sons to  occupy  the  same  except  as  guests  of  the  hotel.  He  alleges  that  the 
premises  were  to  be  occupied  only  as  an  hotel,  and  that  it  is  injurious  to  the 
.hotel  to  carry  on,  in  the  office  thereof,  the  business  of  a  real-estate  agency  and 
brokerage,  and  that  it  is  such  an  injury  as  cannot  be  compensated  in  damages. 
Notwithstanding  the  premises,  he  avers  that  Roberts  Bros,  have  leased  to  G. 
£•  Godfrey  a  portion  of  the  hotel  building  used  as  the  hotel  office;  and  that 
Godfrey,  his  agents  and  employes,  are  occupying  the  same  as  a  real-estate  of- 
fice and  place  of  business.  He  further  states  that  Roberts  Bros,  are  threat- 
ening and  intending  to  continue  said  lease  and  underletting  to  Godfrey,  and 
that  Godfrey  intends  to  occupy  the  room  in  the  transaction  of  the  real-estate 
business,  against  the  protest  and  without  Black's  consent,  and  to  his  irrepar- 
able injury.  He  asks  that  injunction  issue  prohibiting  Roberts  Bros,  from 
leasing  or  underletting  the  hotel  building  and  premise^,  or  any  part  thereof^ 
v.l7p.no.9 — 64 
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to  Godfrey  for  a  real-estate  office,  and  restraining  Godfrey  and  his  agents  and 
employes  from  occupying  the  office  of  the  hotel,  or  any  part  thereof,  as  a  real- 
estate  office.  The  petition  was  verified  and  introduced  in  evidence  in  sup- 
port of  the  application  for  a  temporary  injunction.  In  addition,  the  affidavits 
of  several  persons  were  offered,  tending  to  show  that  the  carrying  on  of  a 
real-estate  business  in  the  office  of  a  first-class  hotel  brings  a  crowd  and  an  ex- 
citement which  interferes  with  the  convenience  and  comfort  of  guests,  and 
tends  to  drive  them  away,  and  to  render  the  hotel  unpopular.  C.  E.  Godfrey 
testified  that  he  had  leased  from  Roberts  Bros,  a  space  8  by  20  feet,  in  the  cor- 
ner of  the  hotel  office,  and  put  a  railing  around  and  furnished  the  same,  and 
was  carrying  on  a  real-estate  business  therein.  Upon  a  hearing  had  upon 
due  notice,  a  temporary  injunction  was  granted  against  Grodfrey  during  the 
pendency  of  the  action,  enjoining  him,  and  his  agents  and  employes,  from 
further  using  any  portion  of  the  office  of  the  hotel  as  a  real-estate  office.  To 
reverse  the  order  granting  the  temporary  injunction,  C.  E.  Godfrey  brings 
the  case  to  this  court. 

Sankey  c6  Campbell,  for  plaintiff  in  error.  Campbell  &  Dyer,  for  defend- 
ant in  error. 

JoDNSTON,  J.,  {after  stating  the  facts  as  above.)  We  see  no  reason  to 
disturb  the  order  granting  the  temporary  injunction.  The  building  in  ques- 
tion was  constructed  for  use  as  a  first-class  hotel,  was  rented  for  that  purpose, 
and  it  was  expressly  specified  in  the  lease  that  the  lessee  should  not  sublet  the 
premises,  or  permit  any  one  else  to  occupy  the  same,  without  the  consent  in 
writing  of  the  lessor  having  first  been  obtained.  In  direct  violation  of  the 
terms  of  the  lease,  Roberts  Bros,  swblet  a  portion  of  the  hotel  office,  tohe  used 
by  Godfrey  in  carrying  on  a  business  inconsistent  with  the  hotel  business, 
and  which,  the  testimony  says,  detracts  from  the  reputation  and  popularity 
of  the  house.  They  had  no  right  to  sublet  or  permit  the  hotel  to  be  used  by 
Godfrey,  and  he  acquired  no  right  by  the  agreement  made  with  them. 

It  is  claimed  that  injunction  is  not  the  proper  remedy  in  such  case;  and 
actions  to  recover  possession  and  to  recover  damages  for  trespass,  where  the 
defendants  could  have  the  issues  submitted  to  a  jury,  are  suggested.  The 
lessor  is  not  confined  to  these  remedies,  nor  are  they  adequate.  He  has  a 
right  to  insist  that  the  covenants  of  the  lease  shall  be  observed,  and  that  the 
premises  shall  be  used  only  for  the  purposes  agreed  upon.  It  does  not  appear 
that  the  lease  was  to  terminate  upon  a  breach  of  the  covenants;  but,  even  if 
the  lessor  had  a  right  to  re-enter,  that  would  not  preclude  him  from  obtain- 
ing equitable  relief  to  prevent  a  forbidden  use  of  the  premises.  Presumably, 
the  continuance  of  the  lease  for  the  full  term  is  beneficial  to  the  lessor,  and 
he  is  entitled  to  a  performance  in  accordance  with  the  contract  made.  Upon 
this  ground  the  mere  re-entry  is  held  to  be  an  inadequate  remedy,  as  it  does 
not  leave  the  lessor  in  as  good  a  position  as  the  enforcement  of  performance 
by  the  tenant  would  leave  him  in.  Bodwell  v.  Crawford,  26  Kan.  292,  is 
cited  as  an  authority  against  maintaining  the  action.  The  two  cases  are  very 
dissimilar.  There  no  contractual  relation  existed  between  the  parties,  and 
the  possession  of  the  premises  by  the  defendant  was  wholly  unauthorized.  In 
giving  the  opinion  in  that  case,  the  writer  carefully  distinguished  it  from 
those  like  the  present  one;  holding  that  injunction  to  restrain  parties  from 
putting  leased  property  to  a  use  not  authorized  by  the  lease  could  be  main- 
tained. In  speaking  of  a  re-entry  by  the  landlord,  it  was  there  remarked: 
"True,  he  may  perhaps  declare  the  lease  forfeited,  and  recover  the  property; 
but  he  may  not  desire  to  do  this.  He  may  not  be  able  to  lease  for  the  same 
rent,  or  to  an  equally  responsible  tenant;  and  the  lessee  ought  not  to  be  per- 
mitted to  compel  the  lessor  either  to  take  back  the  property  or  tolerate  a  for- 
bidden use. "  Stees  v.  Kram  32  Minn.  313,  2U  N.  W.  Rep.  241;  2  High,  Inj. 
§§  1138,  1144. 
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Neither  is  the  right  of  the  lessor  to  bring  an  action  to  recover  compensa- 
tory  damages  for  the  trespass  a  sufficient  ground  for  withholding  the' remedy 
of  injunction.  Equitable  relief  may  be  properly  extended  in  some  cases  against 
trespass.  An  action  at  law  against  the  trespasser  here  would  not  be  an  ad- 
equate remedy.  A  new  cause  of  Miction  would  arise  every  day  for  the  con- 
stantly recurring  grievance,  which  would  lead  to  a  multiplicity  of  suits;  and 
the  necessity  of  preventing  these  is  an  exception  which  warrants  the  exercise 
of  the  equitable  jurisdiction  of  the  court.  Besides,  the  lessor  has  a  right  to 
insist  upon  his  property  being  used  in  the  manner  fixed  by  agreement  in  the 
lease;  and  .the  testimony  tends  to  show  that  the  carrying  on  of  the  reiU-estate 
business  in  the  otfice  of  the  hotel  will  deteriorate  its  value,  and  seriously  in- 
jure the  hotel;  and  in  such  cases  equity  will  interfere  to  restrain  the  con- 
tinuance of  tlie injury.  2  High.  Inj.  §  1142;  Steward  v.  Winters,  4  Sandf .  Ch. 
587;  Mache7'  v.  Hospital,  1  Ves.  &  B.  188;  Stees  v.  Kranz,  32  Minn.  813,20 
N.  W.  Rep.  241. 

Under  the  pleadings  and  the  proofs,  the  temporary  injunction  was  prop- 
erly allowed,  and  the  order  granting  the  same  will  be  affirmed. 

All  the  justices  concurring. 


(39   Kan.   166) 

Gafford  v.  Hall. 
(Supreme  Court  of  Kansas,    April  7, 1888.; 

1.  Appeal— Review— Weight  and  Supfioibnct  op  Evidence. 

'  Where  a  question  is  submitted  to  a  jury,  and  there  is  some  oompetent  evidence 
submitted  to  support  the  findings  and  vemict  thereon,  Aielct,  such  findings  and  ver- 
dict, when  approved  by  the  trial  court,  are  conclusive. 

2.  Negotiable  Insthuments— Action  on— Defenses— Notice  of  Equities  bt  Holder. 

Where  H.  and  L.  are  partners,  and  for  the  purpose  of  protecting  the  partnership 
property  from  being  attached  by  the  creditors  of  L.,  a  contract  is  made  between 
them  that  H.  shall  conduct  the  business  in  his  own  name,  and  account  to  L.  for  one- 
half  of  the  proceeds  thereof,  andH.,  to  secure  L.  in  such  arrangement,  executes  to  L. 
his  promissory  note,  and  L.  indorses  said  note  as  collateral  security  to  G.,  and  aft- 
erwards H.  and  L.  make  a  settlement  of  their  partnership,  by  the  terms  of  which 
settlement  L.  is  to  turn  over  said  note  to  H.,  and  G-.  received  the  note  with  full  knowl- 
edge of  all  the  facts,  Tield,  in  an  action  by  G.  against  H.,  such  allegationB,  if  true, 
are  a  complete  defense  to  the  note. 
8.  Same— Instruction— Burden  of  Proof— Waiver  of  Error. 

Where,  in  an  action  on  a  promissory  note  claimed  to  have  been  transferred  by  the 
payee  before  maturity,  without  notice  of  any  defense  thereto,  and  the  court  instructs 
the  jury  that  the  burden  is  upon  the  t>lalntifr  to  establish  such  facts,  Tield  error ; 
and  further  held  that,  where  no  exceptions  are  saved  to  the  instructions,  the  error 
is  waived. 
(Syllabus  by  Chogstxm^  C) 

Commissioners'  decision.  Error  to  district  court,  Kepublic  county;  E» 
Hutchinson,  Judge. 

This  was  an  action  brought  by  J.  A.  Gafford,  Jr.,  against  L.  B.  Hall,  de- 
fendant in  error,  on  a  promissory  note  executed  by  Hall  to  one  Leslie,  and 
afterwards  transferred  by  Leslie  as  collateral  security  to  the  plaintiff  in  error. 
The  defendant  admitted  the  execution  of  the  note  sued  on,  but  alleged,  as  de- 
fense thereto,  that  at  the  time  of  the  execution  of  the  note,  and  for  a  longtime 
thereafter,  he  and  Leslie  were  partners  doing  business  under  the  firm  name 
of  Hall  &  Leslie;  that  Leslie  had  become  involved  in  a  grain  speculation,  and 
for  the  purpose  of  preventing  said  partnership  from  being  disturbed,  and  the 
defendant  from  being  annoyed  by  attachment  proceedings,  an  agreement  was 
made  by  and  between  defendant  and  Leslie  by  the  terms  of  which  the  business 
was  to  be  carri^  on  in  the  name  of  the  defendant,  and  Leslie  was  not  to  be 
known  in  the  business,  but  was  to  retain  his  interest  in  the  business  and 
share  in  the  profits;  that  this  note  was  executed  as  security  that  defendant 
would  so  conduct  said  business  and  account  for  the  proceeds;  that  afterwards 
said  business  was  wound  up,  and  a  satisfactory  settlement  made  by  and  be- 
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tween  said  defendant  and  Leslie,  and  Leslie  was  to  surrender  and  deliver  up 
said  note;  that  the  note  was  given  without  any  other  of  further  consideration; 
that  all  of  said  facts  were  known  to  said  plaintiff  long  before  the  pretended 
transfer  of  the  note  from  Leslie  to  plaintiff;  and  that  said  note  was  transferred 
by  Leslie  long  after  the  settlement  of  said  partnership  business  between  de- 
fendant and  Leslie.  AH  of  which  was  denied  by  the  reply  of  the  plaintiff. 
Trial  by  jury,  and  judgment  for  the  defendant.  Plaintiff  now  brings  the  case 
here. 

W.  D,  Wehh,  A,  E.  Taylor,  and  T.  8.  C.  Cooper,  for  plaintiff  in  error.  Lowe 
tSs  Smith,  and  Uogin  d*  Dillon,  for  defendant  in  error. 

Clogston,  C,  {after  stating  tfie  facts  as  above,)  The  plaintiff  now  insists 
that  the  record  presents  three  substantial  errors,  either  of  which  is  suflficient 
to  and  requires  a  reversal  of  the  judgment:  First,  that  the  evidence  does  not 
support  the  special  findings  of  the  jury;  second,  that  the  court  committed  er- 
ror in  refusing  to  render  judgment  on  the  pleadings,  notwithstandingthe  ver- 
dict of  the  jury;  and,  third,  that  the  court  erred  in  the  instructions  to  the 
jury. 

The  jury  found  substantially  on  all  the  issues  in  favor  of  the  defendant,  and 
found,  in  answer  to  the  questions  submitted  to  them,  that  the  plaintiff  did 
not  take  this  note  in  question  as  collateral  security  for  a  bona  fide  indebted- 
ness due  from  Leslie  to  him,  and  that  plaintiff  did  not  take  the  note  in  good 
faith,  without  knowledge,  and  that  there  was  collusion  and  fraud  between  the 
plaintiff  and  Leslie  at  the  time  plaintiff  received  the  note  from  Leslie.  It 
is  true  that  there  is  but  little  testimony  to  support  these  findings.  The  weight 
of  evidence  seems  to  be  against  them.  But  under  the  rule  adopted  by  tiiis 
court,  that,  before  the  findings  of  a  court  or  jury  will  be  set  aside,  it  must 
be  shown  that  there  was  no  evidence  to  sustain  such  findings,  all  that  is 
necessary  to  sustain  the  findings  is  that  there  be  some  competent  evidence 
submitted  to  the  jury  upon  each  question  found  by  them.  Plaintiff  claims 
that  he  was  in  possession  of  this  note  for  about  two  years  after  it  became  due 
before  he  presented  it  for  payment.  There  was  evidence  showing  that  fact. 
This  was  a  circumstance  that  was  competent  to  go  to  the  jury.  It  was  a  ques- 
tion for  them  to  answer  whether  or  not,  under  the  circumstances,  a  party 
holding  a  note  as  collateral  security  would  hold  the  same  two  years  after  it  be- 
came due,  without  making  any  demand  or  presenting  the  note  for  payment. 
The  evidence  shows  that  the  plaintiff  was  on  several  occasions  at  the  store  of 
the  defendant,  and  that  he  made  no  mention  of  the  note,  and  did  not  ask  for 
payment.  He  gave  as  a  reason  that  he  was  requested  by  Leslie  not  to  present 
it.  This  was  a  circumstance  that  the  jury  might  say  showed  bad  faith.  Again, 
there  was  evidence  tending  to  show  that  in  the  preparation  of  this  case  for 
trial,  in  the  taking  of  depositions,  that  Leslie  appeared  at  the  different  tiroes 
when  depositions  were  taken,  prompted  the  attorneys,  furnished  information, 
and  seemed  to  be  interested  in  the.  result;  while  the  plaintiff,  being  present 
only  a  part  of  the  time,  seemed  to  take  no  interest  in  the  proceedings.  This  was 
substantially  all  the  evidence  the  record  discloses  tending  to  show  that  there 
was  any  collusion  between  plaintiff  and  Leslie,  or  a  knowledge  on  the  part  of 
the  plaintiff  of  the  circumstances  surrounding  the  giving  of  this  note;  evi- 
dence upon  which  a  jury,  whp  saw  the  witnesses,  their  demeanor  and  appear- 
ance on  the  witness  stand,  might  find  sufficient  to  answer  the  questions  as 
they  did. 

As  to  the  second  proposition,  the  answer,  we  think,  discloses  and  sets  out 
that  which,  if  true,  was  a  defense  to  the  action.  It  alleged  that  this  note  was 
given  in  a  transaction  between  defendant  and  Leslie.  It  is  true,  the  not«  was 
given  under  such  circumstances  as  would  have  rendered  thetransaction  void 
under  the  statute  of  frauds.  It  was  given  in  a  transaction  to  prevent  the  col- 
lection of  claims  against  Leslie,  but  afterwards  this  transaction  was  annulled. 
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the  partnership  property  was  sold,  and  a  satisfactory  agreement  made  by  which 
this  note  was  to  be  given  up  and  canceled.  If  this  was  true,  and  plaintiff 
had  full  knowledge  of  the  fact,  the  note  would  be  of  no  avail. 

The  third  error  alleged  is  that. the  court  erroneously  instructed  the  jury. 
The  record  shows  that  the  court  instructed  the  jury  substantially  as  follows: 
"That  the  burden  of  proof  was  on  the  plaintiff  to  establish  the  fact  that  he 
purchased  the  note  in  controverey  beforfe  maturity,  for  a  valuable  considera- 
tion, without  notice  of  any  fraud  or  want  of  consideration.''  This  instruction 
was  erroneous.  See  Mann  v.  Bartk^  34  Kan.  746,  10  Pac.  Rep.  150.  And 
while  this  Instruction  was  wrong,  and  perhaps  misled  the  jury,  yet  the  record 
shows  that  no  exception  was  taken  to  the  giving  of  it,  without  which  no  error 
can  be  considered.  This  has  been  the  rule  laid  down  in  this  as  well  as  all 
other  courts.  Allen  Co.  v.  Boyd,  31  Kan.  765,  3  Pac.  Rep.  523 ;  Crowther  v. 
Elliott,  7  Kan.  235;  Lalonde  v.  Collins,  5  Kan.  361.  We  therefore  think  that, 
under  the  pleadings,  evidence,  and  findings  of  the  jury,  the  judgment  of  the 
court  must  be  sustained.  It  is  recommended  that  the  judgment  below  be  af« 
firmed. 

Feb  Gutbiam.    It  is  so  ordered;  all  the  justices  concurring. 

(39  Kan.   176)  T" 

Harrington  v.  Sitone,  Sheriff. 
(Su/preme  Cov/rt  of  Kanaaa*    April  7, 1888.) 

APPBAL— -RbTIBW—WEIGHT  and  SUFPICntNCT  OF  EVIDBNCE. 

A  general  finding  and  judgment  for  the  defendant  in  error  will  not  be  reversed 
here  because  there  is  some  conflict  about  a  fact  material  to  the  issue,  and  neces- 
sarily embraced  in  the  general  finding,  even  if  this  court  should  be  of  the  opinion 
that  the  weight  of  evidence  was  with  the  plaintiff  ln.error;  there  being  some  evi< 
dence  to  sustain  the  finding  of  the  trial  court. 
{Syllabus  hy  Simpson^  O.) 

Commissioners'  decision.  Error  to  district  court.  Brown  county;  R.  G. 
Bassett,  Judge. 

Action  of  replevin  brought  by  Eldred  Harrington  against  A.  J.  Stone, 
sheriff,  to  recover  328  bushels  of  corn.  Judgment  in  favor  of  defendant,  and 
plaintiff  appeals. 

W,  D.  Webb,  for  plaintiff  in  error.    James  Falloon,  for  defendant  in  error. 

Simpson,  C.  This  is  an  action  of  replevin.  Instituted  by  Harrington  against 
Stone,  who  was  a  constable,  and  had  possession  of  828  bushels  of  corn,  that 
was  claimed  to  be  the  property  of  Harrington.  One  Herman  was  the  owner 
of  the  corn,  and  had  cribbed  it  on  the  farm  of  Beatty.  Harrington  was  a 
buyer  and  shipper  of  corn  at  Baker,  in  Brown  county.  He  claims  to  have 
bought  this  corn  from  Herman  on  or  about  the  19th  day  of  December,  1884. 
As  evidence  of  his  purchase,  he  introduced  the  following  written  instrument: 
"This  certifies  that  I  havesold  this  day  to  E.  Harrington  500  bushels  of  good, 
soun4  corn,  to  be  delivered  at  Baker,  in  the  ear,  on  or  before  January  10, 
1885;  price  19  cents.  Received  on  the  same $60.  [Signed]  A.  H.  Heuman." 
As  there  was  no  immediate  delivery  of  the  corn,  and  no  change  of  possession, 
Harrington,  for  the  purpose  of  identification,  was  permitted  to  state  the  con- 
versation between  Herman  and  himself,  as  explanatory  of  the  written  instru- 
ment as  to  what  particular  corn  was  sold,  and  the  substance  of  that  state- 
ment was  that  Herman  claimed  that  "the  corn  was  cribbed  on  Jeremiah 
Beatty' 8  farm.  Mission  township.  Brown  county,  and  that  it  was  raised  on 
his  farm."  On  the  other  side,  there  was  some  evidence  tending  to  show  that 
Harrington  did  not  know  where  this  corn  was  cribbed  after  his  purchase  from 
Herman.  He  testifies  himself  that  he  would  have  accepted  any  good  corn, 
without  reference  to  where  it  come  from,  if  it  had  been  offered  by  Herman  as 
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a  compliance  with  the  written  instrument.  He  stated  to  one  witness  that  he- 
supposed  the  corn  that  he  bargained  for  with  Herman  was  cribbed  on  the 
Hayes  farm.  He  asked  another  witness  where  Herman's  corn  was  cribbed^ 
— whether  on  the  Hayes  or  the  Beatty  farm?  On  this  state  of  facts,  the  court 
below  rehdered  a  judgment  for  the  defendant  in  error,  and  we  are  asked  ta 
reverse  it,  because  "there  was  no  evidence  upon  which  to  base  it:"  and  be- 
cause "Stone,  the  defendant  in  error,  was  a  mere  trespasser."  The  record 
shows  that,  while  the  trial  court  struck  out  all  of  the  oral  evidence  tending 
to  show  that  Stone  held  the  property  under  an  attachment,  there  is  an  admis- 
sion that  Stone  had  taken  possession  of  the  corn.  The  plaintiff  in  error  must 
recover  on  the  strength  of  his  right  to  the  possession  of  this  particular  corn 
by  reason  of  his  contract  witli  Herman,  and  not  on  the  weakness  of  Stone's 
right  to  the  possession  of  the  property.  His  written  instrument  is  a  contract 
by  Herman  to  sell  600  bushels  of  corn,  and  could  be  complied  with  by  the  de- 
livery of  so  much  merchantable  corn,  no  matter  where  raised  or  how  pro- 
duced. The  effort  of  Harrington  to  render  it  certain  and  specific  by  explana- 
tory evidence  in  aid  of  his  claim,  that  it  was  the  corn  cribbed  on  the  Beatty 
farm,  is  antagonized  by  his  statements  to  the  Neffs,  father  and  son.  In  the 
estimation  of  the  trial  court,  he  failed  in  his  attempt;  and  as  there  are  no 
special  findings  of  facts,  and  as  there  is  evidence  tending  to  support  the  gen- 
eral finding  necessarily  included  in  the  judgment  in  favor  of  Stone,  we  cannot 

reverse.     It  is  recommended  that  the  judgment  be  aftirmed. 

>"■ 

Per  Curiam.    It  is  so  ordered;  all  the  justice^  concurring. 

(39  Kan.  144) 

FxjRNEAiTX  tJ.  First  Nat.  Bank  op  Whitewater. 
{Supreriie  Court  of  Kansas.    April  7, 1888.) 

Judgment— Effect  of— Defense  to  One  of  Several  Notes. 

Where  a  defense  is  made  to  an  action  on  a  promissory  note  that  was  given  In- 
part  payment  of  the  purchase  of  machinery,  and  other  notes  were  given  as  a  part 
of  the  same  transaction  and  for  the  same  consideration,  a  defense  to  one  of  these 
notes  must  be  conclusive  as  to  all ;  and,  as  long  as  the  judgment  stands  unreversed, 
a  party  cannot  be  heard  to  again  urge  that  defense, 
(SylUibus  by  ClogsUyn^  C.) 

Commissioners'  decision.  Error  to  district  court,  Brown  county;  D.  Mar- 
tin, Judge. 

Action  on  a  promissory  note  brought  by  the  First  National  Bank  of  White- 
water, Wis.,  against  John  Furneaux.  Judgment  for  plaintiff,  and  defendant 
brings  error. 

W,  D,  Webb,  for  plaintiff  in  error.    James  Falloon,  for  defendant  in  error. 

Clogston,  C.  This  was  an  action  on  a  promissory  note,  brought  by  the 
First  National  Bank  of  Whitewater,  Wis.,  against  John  Furneaux,  upon  a 
note  executed  by  Furneaux  to  Esterly  &  Son,  and  by  them  indorsed  and 
transferred  to  the  plaintiff,  defendant  in  error.  The  execution  of  the  note 
was  admitted  by  the  defendant,  and  in  answer  he  alleged  that  this  note  was^ 
given  in  part  payment  for  a  harvester  and  twine-binder  purchased  of  Esterly 
&  Son;  that  said  harvester  was  the  sole  and  only  consideration  for  said  note, 
and  was  purchased  under  a  warranty  given  by  said  Esterly  &  Son,  by  which 
said  harvester  and  binder  were  warranted  to  be  of  good  material,  and  would, 
if  properly  handled,  do  good  work;  and,  in  case  of  failure  to  do  good  work, 
defendant  was  to  notify  the  .agents  through  whom  said  harvester  was  pur» 
chased  of  that  fact,  and  upon  the  receipt  of  said  notice  they  were  to  either  re- 
pair and  put  said  harvester  in  good  working  order,  so  that  it  would  do  good 
work,  or,  if  the  same  failed  thereafter,  then  said  machine  was  to  be  returned 
by  defendant  to  the  agents,  and  a  new  machine  was  to  be  furnished  in  its- 
place,  or  the  notes  given  in  payment  therefor  were  to  be  returned.     Defend* 
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ant  alleged  that  the  machine  was  of  poor  material,  and  would  not  perform 
good  work,  and  was  wholly  worthless,  and  that  he  notified  Esterly  &  Son  and 
said  agents  of  that  fact,  and  they  attempted  to  repair  the  same,  hut  said  mar 
chine  failed  to  do  and  perform  as  warranted,  and  that  it  was  thereafter  re- 
turned, according  to  said  contract;  but  that  said  Esterly  &  Son  and  said  agents 
refused  to  surrender  and  give  up  the  notes,  or  furnish  a  new  macliine;  that, 
by  reason  of  said  failure,  the  consideration  of  the  notes  wholly  failed.  De- 
fendant also  alleged  that  plaintiff  received  said  note  from  Esterly  &  Son  after 
maturity,  and  with  a  full  knowledge  of  all  the  facts.  In  reply,  among  other 
things,  the  plaintiff  alleged  that  the  note  in  controversy  was  one  of  a  series 
of  three  notes  executed  by  defendant  to  Esterly  &  Son  for  the  purchase  of  a 
harvester  and  twine-binder,  as  alleged  in  defendant's  answer;  that,  when  the 
first  of  these  notes  became  due,  the  samefwas  not  paid,  and  suit  was  brought 
thereon  by  Esterly  &  Son  in  the  district  court  of  Brown  county,  Kan.;  tliat 
in  said  action  defendant  alleged  and  set  out  the  same  want  of  consideration, 
and  the  same  warranty,  and  the  same  defect,  in  the  harvester  and  binder,  and 
made  identically  the  same  defense,  as  in  this  action,  and  plaintiff  alleged  that 
said  fonner  adjudication  was  a  complete  bar  to  the  defense  alleged  and  set  out 
in  this  action.  Thereupon,  and  upon  agreement,  the  action  was  submitted 
to  the  court  without  a  jury  upon  the  question  of  res  judicata;  and,  in  sup- 
port of  the  reply,  the  files  of  the  said  former  action  were  offered  in  evidence, 
being  the  petition,  answer,  and  judgment,  which  showed  that  the  same  de- 
fense alleged  and  set  out  in  this  action  was  alleged  and  set  out  in  defense  of  the 
.  action  brought  by  Esterly  &  Son  against  the  defendant  upon  the  first  note  of  the 
series  of  notes  executed  in  payment  of  said  harvester,  and  that  said  adjudica- 
tion and  judgment  was  rendered  in  favor  of  Esterly  &  Son,  and  against  the 
defendant,  for  the  amount  of  said  note.  Upon  the  evidence  the  court  found 
that  tije  former  judgment  was  a  complete  bar  to  this  action,  and  rendered 
judgment  for  the  plaintiff  for  the  amount  of  said  note  and  interest. 

The  defendaiTt  now  insists  that  this  was  error,  for  the  reason  that  said  ac- 
tion was  not  a  bar;  that,  to  constitute  a  bar,  tlie  subject  of  the  action  must 
be  the  same  as  well  as  the  parties;  and  as  this  was  an  action  upon  a  different 
promissory  note,  and  between  different  parties,  therefore  defendant  was  not 
barred  from  pleading  the  same  defense.  In  this  we  think  the  defendant  is 
mistaken.  It  is  true,  the  plaintiff's  answer  does  not  show  when  the  transfer 
of  this  note  was  made, — before  or  after  the  former  adjudication;  but  the  de- 
fendant in  his  answer  alleged  that  it  was  received  by  the  plaintiff,  or  trans- 
ferred by  Esterly  St  Son  to  the  plaintiff,  after  the  maturity  of  the  note.  Tak- 
ing the  allegations  of  the  defendant  with  the  proofs,  it  must  be  held  that  this 
note  was  received  by  plaintiff  from  Esterly  &  Son  after  the  former  adjudica- 
tion, or  at  least  after  the  note  became  due.  The  plaintiff  then  stood  in  the 
same  relation  to  the  defendant  in  this  action  as  though  the  suit  had  been 
brought  by  Esterly  &  Son,  and  he  had  the  right  to  make  the  same  defense  to 
the  answer  that  they  could  have  made.  Where  a  party  makes  a  defense  to 
an  action  on  a  note  that  was  given  in  part  payment  of  the  purchase  price  of 
machinery,  and  other  notes  were  given  as  a  part  of  the  same  transaction  and 
for  the  same  consideration,  a  defense  to  one  of  these  notes  must  be  conclusive 
as  to  all.  As  long  as  the  judgment  stands  unreversed,  a  party  cannot  be 
heard  again  to  urge  that  defense.  lie  has  had  his  day  in  court,  has  had  hit 
grievances  passed  upon  by  a  tribunal,  and  such  decision  is  final.  Foster  v. 
Konkiight,  70Ind.  123;  Guest  v.  City  of  Brooklyn,  79  N.  Y.  624;  Machine 
Co.  V.  Farmer,  27  Minn.  428,  8  K.  W.  Rep.  141;  Danziger  v.  Williams,  91 
Pa.  St.  234;  Hanna  v.  Read,  102  111.  596;  Whitaker  v.  Hawley,  30  Kan.  317, 
326,  327,  1  Pac.  Rep.  508;  Freem.  Judgm.  g  249.  It  is  recommended  that 
the  judgment  of  the  court  below  be  affirmed. 

Peb  Curiam.    It  is  so  ordered;  all  the  justices  concurring. 
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(39  Kan.  163) 

Wheeler  et  ah  v.  State  ex  reh  Bobbins. 
{Supreme  Cawrt  of  Kansas.    April  7, 1888.) 

1.  ReGOOKIZAIVCV— GOMFLIAl^OX. 

A  recogniizance  given  under  section  5  of  the  act  relating  to  illegitimate  children,  rd- 
qniring  the  defendant  to  remain  and  abide  the  judgment  and  orders  of  the  court,  is 
comphed  with  and  fully  performed  when,  after  a  verdict  of  guilty  and  judgment  and 
an  order  of  commitment  to  the  jail  of  the  county  on  the  failure  of  the  defendant  to 
give  the  bond,  he  is  taken  to  the  county  jail,  and  confined  there  in  pursuance  to  the 
order  of  the  court. 

2.  Escape — What  Constitutbs — LiABiLmr  on  Reooonizance. 

The  facts  that  the  defendant  is  taken  by  the  sherilf  or  his  deputy  into  the  court 
house  yard  to  help  trim  the  trees,  or  gather  up  and  haul  away  the  brush,  and  do- 
other  small  jobs  of  work  around  the  court-house,  and  is  permitted  by  the  sheriff  to 
go  across  the  street  and  vote  at  an  election^  do  not  constitute  an  escape  for  which 
any  liability  is  created  on  the  recognizance  given  in  pursuance  of  section  5  of  the  act. 
{Byllahus  by  Simpson^  C.) 

Commissioners'  decision*  Error  to  district  court.  Brown  county.  D.  Mab- 
TIN,  jQdge. 

B.  F,  Killey,  for  plaintiffs  in  error.  R.  F.  Btickels,  8,  F.  Newtxm^  and 
James  FcUioon,  for  defendant  in  error. 

Simpson,  C.  This  was  an  action  upon  a  recognizance  given  in  a  prosecu- 
tion under  the  bastardy  act,  in  accordance  with  section  5,  c.  47,  Gomp.  Laws 
1885,  p.  469.  The  material  part  of  the  recognizance  is  in  these  words:  "That 
is  to  say,  that  George  H.  Wheeler,  against  whom,  on  the  complaint  of  Ida 
E.  Bobbins  for  bastardy,  is  now  pending  in  this  court,  shall  be  and  appear  be-' 
fore  this  court  on  the  1st  day  of  the  next  term  thereof,  to  be  holden  in  Hi- 
awatha, Brown  county,  Kan,,  on  the  3d  Monday  of  January,  1885,  there  to- 
remain  and  abide  the  orders  and  judgments  of  this  court  on  pain  of  a  present 
forfeiture  herein."  This  was  taken  and  approved  in  open  court,  tfnd  was 
signed  and  acknowledged  by  the  plaintiffs  in  error.  Wheeler  appeared!,  stood 
trial,  was  convicted,  and  was  adjudged  to  pay,  for  the  support  of  the  child, 
the  sum  of  $1,000  in  20  semi-annual  payments,  and  the  costs  of  suit,  taxed 
at  $379.73.  He  was  required  to  secure  the  payment  of  said  judgment  and 
costs;  and,  being  unable  to  do  so,  was  ordered  into  the  custody  of  the  jailer 
of  the  county,  to  be  confined  in  the  county  jail.  He  was  taken  to  the  county 
jail,  and  has  been  confined  there  ever  since  the  date  of  the  commitment,  up 
to  and  including  the  time  at  which  this  suit  was  tried.  It  was  agreed,  and 
was  so  found  by  the  trial  court,  that  Wheeler  had  never  paid  said  judgment, 
or  any  part  thereof,  or  secured  the  payment;  that  Wheeler  has  complied  with 
all  of  the  conditions  of  said  recognizance,  unless  his  failure  to  pay  the  judg* 
ment,  or  to  secure  the  payment  of  the  same,  as  therein  provided,  is  not  a  com- 
pliance with  the  terms  and  conditions  of  the  recognizance;  that  Wheeler  was 
committed  to  the  county  jail,  and  hsis  remained  there  ever  since,  except  that 
on  several  occasions  in  April,  1885,  the  sheriff  required  him  to  accompany 
him  for  an  hour  or  so  into  the  courthouse  yard,  in  which  the  jail  is  situated, 
to  trim  the  trees,  and  haul  away  the  brush  from  said  yard;  that  in  April, 
1885,  lie  was  taken  by  the  sheriff  across  the  street  from  the  court-house,  to 
vote  at  an  election;  that  in  the  latter  part  of  April  he  assisted  the  sheriff 
for  three  hours  in  hauling  brush  from  the  court-house  yard,  about  1,140  feet 
from  the  jail,  and  was  then  returned  to  the  jail;  that  on  those  occasions  he 
was  out  of  jail  without  any  order  or  permission  of  the  court,  or  the  judge 
thereof,  but  was  never  out  of  jail  except  accompanied  by  the  sheriff  or  a  deputy. 
The  trial  court,  on  this  state  of  facts,  rendered  a  judgment  for  the  full  amount 
stated  in  the  recognizance,  with  interest.  All  proper  exceptions  were  saved, 
and  we  are  asked  to  reverse  this  judgment. 

The  contention  supporting  the  judgment  is  twofold:  First,  that  the  terms 
of  the  recognizance  obligated  those  signing  it  to  pay  the  judgment  and  costs;. 
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second,  that  these  absences  from  the  jail  were  an  escape,  and  rendered  the 
recognizors  liable. 

The  first  contention  is  disposed  of  by  the  case  of  McGarryv,  State,  37  Kan. 
9, 14  Pac.  Rep.  491. 

The  second  contention  is  founded  upon  a  strict  technical  definition  of  the 
word  "escape,"  as  given  in  a  class  of  cases  that  have  reference  to  persons 
confined  for  non-payment  of  debts,  and  not  to  the  common  legal  definition  of 
that  term,  that  me^ins  "a  violent  or  private  evasion  out  of  some  lawful  custody." 
The  statutory  definition  of  escape  (see  section  182,  c.  31,  CJomp.  Laws  1885) 
is  still  stronger.  But  it  is  useless  to  prolong  this  discussion.  There  was  no 
escape  as  contemplated  or  defined  by  any  modern  authority.  It  may  be,  in 
view  of  the  McQarry  Case,  that  this  last  question  is  not  involved,  as  the  re- 
cognizance was  fully  complied  with  when  Wheeler  was  committed  to  the  county 
jail .  The  judgment  is  wrong.  None  of  the  matters  alleged  are  violations  of 
either  the  terms  or  conditions  of  the  recognizance,  and  we  recommend  that  the 
judgment  be  reversed. 

Per  Cubiam.    It  is  so  ordered;  all  the  justices  concurring. 

<3»  Kan.  31)  ^  ^ 

Bogle  c.  Gordon. 

(Suprevne  Court  of  Kansas.    April  7, 1888.) 

1.    Writs— Publication— SuFTiciENCT  op  ArpiDAvxr. 

An  afQdavit  for  publication,  which  states  "that  the  defendant  has  property  within 
this  state  sought  to  be  taken  by  attachment  in  this  action,— a  provisional  remedy,  ** 
—is  sufficient  to  bring  it  within  the  provisions  of  section  72  of  the  Civil  Code.  It  is 
not  necessary  that  such  affidavit  should  state  that  a  cause  of  action  exists  against 
defendant.    Qillespie  v.  Thomas,  23  Kan.  138. 

3.  Same. 

An  affidavit  for  nublication,  which  la  made  some  time  after  the  petition  is  filed, 
and  which  states  that  the  defendant  resides  out  of  the  state,  and  is  a  non-resident 
thereof,  is  sufficient. 
8.  Pleading— Amendment. 

A  petition  on  a  contract  for  money  had  and  received,  may  be  amended  by  statlne 
that  **  defendant  wrongfnlly,  knowingly,  fraudulently,  and  unlawfully  appropriated 
and  converted  the  money  to  nis  own  use,  ^  without  changing  the  nature  of  the  ac- 
tion, when  it  is  evident  that  the  amended  petition  is  concerning  the  same  transac- 
tion set  forth  in  the  original  one. 

4.  Assumpsit- Monet  Had  and  Reobivbd— Demand. 

In  an  action  for  money  collected,  the  failure  to  make  demand  for  same  before  the 
action  is  brought,  will  not  prevent  a  recovery  when  it  is  established  that  the  de- 
fendant, before  toe  commencement  of  the  action,  concealed  tlie  collection,  and  de- 
nied the  receiving  of  the  money,  and  afterwards  in  his  answer  admitted  that  he  had 
coUected  the  full  amount,  claimed  that  he  was  entitled  to  it  as  his  own,  and  denied 
the  plaintiff^  s  right  to  it. 
iSyllalyus  hy  Holt,  C.) 

Commissioners*  decision.  Error  to  district  court,  Allen  county;  L.  Still- 
well,  Judge. 

This  action  was  brought  by  J.  0.  Gordon  against  A.  C.  Bogle,  after  the  dis- 
solution of  partnership  between  them,  to  recover  one-half  the  amount  of  at- 
torneys* fees  collected  by  defendant  in  a  suit  undisposed  of  at  the  date  of  dis- 
solution.   Judgment  for  plaintiff,  and  defendant  brings  error. 

Henry  A,  Ewing  and  Richards  &  Benton,  for  plaintiff  in  error.  Knight 
d  Faust,  for  defendant  in  error. 

Holt,  C.  On  February  20, 1883,  C.  A.  Bogle  and  J.  C.  Gordon,  two  young 
attorneys  at  lola,  Kan.,  formed  a  copartnership,  which  was  dissolved  by  mut- 
ual consent  in  October  of  the  same  year.  At  the  time  of  the  dissolution,  two 
cases  against  the  St.  Louis,  Ft.  Scott  &  Wichita  Railroad  Company,  for  dam- 
ages, were  undisposed  of.  All  other  business  of  the  firm  was  settled.  A.  C. 
Bogle  afterwards  obtained  fees  to  the  amount  of  ^200  for  services  in  these 
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cases,  and  then  left  Kansas  for  Mississippi.  J.  C.  Gordon,  as  plaintiff,  brought 
his  action  to  recover  one-half  of  the  amount  of  the  fees  collected,  and  on  Feb- 
ruary 9,  1885,  attached  some  personal  property  of  defendant  in  Allen  county. 
A  summons  was  issued,  which  was  returned  without  personal  service.  In 
April  following,  the  plaintiff  made  the  following  aifidavit  for  publication: 
''State  of  Kansas,  County  of  Alleii — ss.:  John  C.  Gordon,  the  plaintiff 
herein,  being  duly  sworn,  says  that  A.  C.  Bogle,  the  defendant  in  the  above- 
entitled  action,  resides  out  of  the  state  of  Kansas,  and  is  a  non-resident  there- 
of; further  says,  service  of  a  summons  cannot  be  made  on  him  within  the 
state  of  Kansas,  and  that  defendant  has  property  within  this  state  sought  to 
be  taken  by  attachment  in  this  action, — a  provisional  remedy.*'  The  defend- 
ant appeared  specially  to  set  aside  the  service.  He  claims  the  affidavit  does 
not  show  that  the  case  is  one  of  those  mentioned  in  section  72  of  the  Civil 
Code.  We  think  it  does.  That  section  provides  that  publication  may  be  made 
in  actions  against  non-residents  of  the  state,  having  in  this  state  property  or 
debts  owing  them  sought  to  be  taken  by  any  of  the  provisional  remedies.  At- 
tachment is  one  of  the  provisional  remedies,  and  the  affidavit  followed  almost 
exactly  the  words  of  the  statute.  It  is  not  necessary  that  the  affidavit  should 
state  that  a  cause  of  action  exists  against  the  defendant,  as  is  required  by  the 
statutes  of  some  of  the  states.     Gillespie  v.  Thomas^  23  Kan.  138. 

They  make  another  objection  to  the  affidavit, — that  it  does  not  relate  back 
to  the  commencement  of  the  action.  We  do  not  think  that  is  essential.  If 
service  was  not  made  at  the  time  the  petition  was  filed,  and  is  made  after- 
wards, when  the  facts  authorize  such  an  affidavit,  it  is  sufficient  to  state  the 
parties  are  non-residents  of  the  state  at  the  time  the  affidavit  for  publication 
.  was  made. 

,The  original  petition  filed  in  this  action  was  very  crude  and  defective,  and 
afterwards  several  amended  petitions  were  filed.  The  defendant  claims  that 
the  petition  upon  which  this  case  was  tried,  was  so  unlike  the  original  that 
it  is  not  an  amended  one.  To  understand  his  objection,  it  will  be  necessary 
to  state  the  facts  upon  which  this  cause  arose  more  at  length.  There  was  no 
question  of  the  partnership,  of  the  dissolution,  the  collection  of  the  $200,  and 
that  two  cases  were  undisposed  of;  but  there  is  a  wide  difference  in  the  testi- 
mony of  the  parties  concerning  the  agreement  about  the  fees  in  these  cases. 
The  defendant  claims  that  he  was  to  prosecute  them  or  compromise  them,  and 
was  to  have  whatever  he  collected  as  fees  for  his  services.  Gordon  contends 
that  the  fees  to  be  collected  were  to  be  divided  equally  between  them.  The 
first  petition  states  .that  defendant  was  owing  the  plaintiff  the  sum  of  $100, 
money  collected  by  the  defendant  for  the  plaintiff,  which  the  said  defendant 
refused  to  pay  over  to  plaintiff.  It  was  money  collected  for  fees  in  the  two 
cases.  The  petition  on  which  the  action  wjis  tried,  stated  more  at  length  the 
formation  of  the  partnership,  the  dissolution,  and  the  agreement  concerning 
the  fees;  that  they  were  collected  by  defendant  without  the  knowledge  of 
plaintiff;  that  defendant  concealed  the  fact  of  the  collection  from  plaintiff, 
and  represented  that  no  fees  had  been  collected;  and  then  the  plaintiff  charged 
him  with  having  received  this  money,  and  "wrongfully,  knowingly,  fraudu- 
lently, and  unlawfully  appropriated  and  converted  the  whole  of  said  money, 
collecte<l  and  received  by  him  as  aforesaid,  to  his  own  use  and  benefit."  The 
contention  of  the  defendant  is  that  the  first  cruise  of  action  is  on  a  contract, 
and  the  second  in  tort.  We  are  unwilling  to  concede  this.  The  words  "con- 
verted the  whole  of  said  money,  collected  and  received  by  him  as  aforesaid, 
to  his  own  use  and  benefit,"  are  usually  employed  in  petitions  in  tort;  still 
they  may  be  used  as  a  term  of  aggravation  in  an  action  upon  a  contract,  and 
can  be  regarded  as  useless  verbiage.  Whereatt  v.  Ellis,  (Wis.)  17  N.  W. 
Rep.  301.  It  is  plain,  by  comparing  the  crude  and  defective  petition  first 
filed,  and  the  more  formal  one  on  which  the  parties  went  to  trial,  that  they 
related  to  the  same  transaction. 
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The  only  other  ground  of  complaint  we  shall  notice  is  the  alleged  error  in 
the  instructions.  It  appears  that  no  demand  had  ever  been  made  by  plaintiff 
upon  defendant.  Such  a  demand  is  usually  necessary  in  an  action  to  recover 
money,  but  the  plaintiff  excuses  himself  for  want  of  demand  by  stating  tliat 
he  did  not  l^now  the  money  had  been  collected  until  after  defendant  had  left 
the  state;  that  he  concealed  the  fact  of  the  collection,  and  for  that  reason  it 
was  not  necessary  to  make  the  demand.  The  defendant  in  his  answer  de- 
nied generally,  and  also  averred  that  all  other  matters  of  the  partnership  had 
been  settled,  and  that  the  fees  that  came  from  these  cases  were  to  be  his  own. 
The  testimony  abundantly  shows  that  he  concealed  the  fact  of  the  collection 
from  the  plaintiff;  and,  under  the  testimony  tending  to  establish  that  fact, 
the  court,  among  other  instructions,  in  substance  directed  the  jury,  if  the  de- 
fendant falsely  and  fraudulently  denied  receiving  said  money,  and  deceitfully 
concealed  the  fact  of  his  collecting  said  fees,  and  knowingly,  wrongfully,  and 
fraudulently  appropriated  said  sums  to  his  own  use,  and,  after  he  had  re- 
ceived it  all,  claimed  all  the  moneys  received  as  his  own,  and  denied  plaintiff's 
right  to  the  same,  then,  in  that  event,  the  plaintiff  would  not  be  required  to 
make  demand  upon  defendant  for  his  share  of  the  moneys  so  collected,  and  his 
failure  to  do  so  will  not  prevent  him  from  recovering,  should  the  testimony 
establish  the  facts  as  above  set  forth.  Raper  v.  Harrison,  37  Kan.  243,  15 
Pac.  Rep.  219.  The  mere  statement  of  the  instruction  given  is  of  itself  suffi- 
cient to  support  it.  The  instruction  is  very  clearly  drawn,  and  very  plainly 
and  accurately  lays  down  the  law.  If  he  had  at  all  times  claimed  the  money, 
it  would  have  been  an  idle  thing  to  have  demanded  of  the  defendant  what  he 
claimed  to  be  his  own.  We  find  no  errors  in  the  record,  and  recommend  that 
the  judgment  be  affirmed. 

Pee  Curiam.    It  is  so  ordered;  all  the  justices  concurring, 

(16  Or.  128) 

HoLGATE  c.  Oregon  1*ao.  Ry.  Co. 

{Supreme  Court  of  Oregon,    March  7, 1888.) 

1.  CoBPORATiONB— Actions  against— Statutobt  Provisions. 

A  private  corporation,  being  the  creature  of  the  statute,  may  be  sued  In  such 
manner  as  the  legislature  may  provide. 
d.  Same. 

The  statutes  of  Oregon  prescribe  a  mode  for  the  commenoement  of  an  action 
against  parties,  including  corporations,  and  it  must  be  pursued,  in  order  to  confer 
jurisdiction  upon  the  court  over  the  person  of  the  defendant. 
8.  Same— Where  Suable. 

Section  44  of  the  Civil  Code  of  the  state,  which  provides  that  **the  action  shall  be 
commenced  and  tried  in  the  county  in  which  the  defendants,  or  either  of  them,  re- 
side or  may  be  found  at  the  commencement  of  the  action,  **  appUes  to  corporations, 
as  well  as  to  natural  persons,  except  so  far  as  the  former  are  affected  by  subdivi- 
sion 1,  §  55.  Code. 
4.  Same— Residence  of  Corporation. 

The  residence  of  a  corporation  is  deemed  to  be  in  the  county  where  it  has  its  prin- 
cipal ofBce  or  place  of  business. 
6.  Same— Venue. 

A  corporation  organized  under  the  laws  of  the  state  must  be  sued  in  the  county 
where  it  has  its  principal  of&ce  or  place  of  business,  or  in  the  county  where  the 
cause  of  action  arose. 
{Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Multnomah  county. 

Whalley,  Bronouyh  &  Northup,  for  appellant.  George  W.  Tocum,  for  re- 
spondent. 

Thayer,  J,  The  appellant  is  a  private  corporation,  constituted  as  such 
under  the  laws  of  the  state,  having  its  piincipal  office  at  C6rvallis.  in  the 
county  of  Benton.     The  respondent  attempted  to  commence  an  action  against 
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the  appellant  in  the  said  circuit  court  to  recover  a  sraali  amount  of  indebted- 
ness alleged  to  be  due  him  from  it.  He  filed  his  complaint  thereon  In  the  of- 
fice of  the  clerk  of  said  circuit  court,  and  issued  a  summons  in  the  usual  form» 
notifying  the  appellant  to  appear  and  answer  the  complaint.  The  summons 
was  delivered  to  the  sheriff  of  said  county  of  Multnomah,  and  thereafter;  at 
said  last-mentioned  county,  served  upon  Wallis  Nash,  second  vice-president 
of  the  appellant,  intending  the  sjime  as  a  service  upon  the  latter.  The  appel- 
lant failed  to  appear  in  acconlance  with  the  notice  contained  in  the  summons; 
whereupon  a  default  and  judgment  for  the  amount  claimed  in  the  complaint 
were  entered  against  it,  and  from  which  j  udgmen  t  this  appeal  was  taken .  The 
counsel  for  the  appellant  present  two  questions  for  the  consideration  of  this 
court  upon  the  appeal,  viz.:  "(1)  Can  a  corporation,  organized  and  incorpo- 
rated under  the  laws  of  this  state,  and  having  its  principal  office  or  place  of 
business  in  a  certain  county,  be  sued  or  served  in  transitory  actions  in  a  county 
other  than  that  in  which  its  principal  office  is  situated?  (2)  If  it  can,  waa 
the  attempted  service  upon  Wallis  Nash,  second  vice-president  of  the  defend- 
ant corporation,  service  upon  the  head  of  the  corporation,  the  president  and 
firat  vice-president  being  absent,  notwithstanding  the  affidavit  and  showing 
of  Wallis  Nash  that  he  was  not  the  head  of  the  corporation  at  the  time  of  the 
service?" 

A  corporation,  being  the  creature  of  the  legislative  assembly,  can  be  served 
with  process,  for  the  purpose  of  commencing  an  action  against  it.  In  such 
manner  as  that  department  may  prescribe.  Hailroad  Co.  v.  Hecht,  95  U.  S. 
168.  It  has  prescribed  the  mode  of  service  of  such  process;  and  the  only  ques- 
tion to  be  considered  is  whether  the  attempted  service  referred  to  was  made 
in  compliance  therewith.  Section  44  of  the  Code  (last  compilation)  provides 
that  "in  all  other  cases  [referring  to  transitory  actions]  the  action  shall  be 
commenced  and  tried  in  the  county  in  which  the  defendants,  or  either  of  them, 
reside  or  may  be  found  at  the  commencement  of  the  action ;  or,  if  none  of  the 
parties  reside  in  this  state,  the  same  may  be  tried  in  any  county  which  the 
plaintiff  may  designate  in  his  conlplaint."  Section  54  of  the  Code  (same  com- 
pilation) provides  that  the  summons  shall  be  served  by  the  sheriff  of  the  county 
where  the  defendant  is  found;  and  section  55,  Id.,  provides  that  "the  sum- 
mons shall  be  served  by  delivering  a  copy  thereof,  together  with  a  copy  of  the 
complaint,  prepared  and  certified  by  the  plaintiff,  his  agent  or  attorney,  or  by 
the  county  clerk,  as  follows:  (1)  If  the  action  be  against  a  private  corpora- 
tion, to  the  president  or  other  head  of  the  corporation,  secretary,  cashier,  or 
managing  agent,  or  in  case  none  of  the  officers  of  the  corporation  above  named 
shall  reside  or  have  an  office  in  the  county  where  the  cause  of  action  arose, 
then  to  any  clerk  or  agent  of  such  corporation  who  may  reside  or  be  found  in 
the  county,  or,  if  no  such  officer  be  found,  then  by  leaving  a  copy  thereof  at 
the  residence  or  usual  place  of  abode  of  such  clerk  or  agent."  These  are  all 
the  provisions  of  the  Code  which  bear  upon  the  question,  and  we  must  ascer- 
tain therefrom  what  the  legislature  meant  and  intended  by  adopting  them. 
They  constitute  separate  sections  of  the  Code,  but,  as  they  relate  to  the  same 
subject,  should  be  construed  together.  Jt  cannot  be  maintained  that,  under 
said  section  44,  the  service  was  sufficient  to  bind  the  corporation,  as  the  action 
was  not  attempted  to  be  commenced  in  the  county  where  the  defendant  re- 
sided or  was  found.  The  residence  of  the  corporation,  if  an  artificial  person 
can  be  said  to  have  a  residence,  must  be  deemed  to  be  in  the  county  of  Ben- 
ton, where  it  has  its  principal  office  and  place  of  business,  and  where  it  is  re- 
quired to  pay  its  taxes.  It  has  its  entity  in  that  county,  which  is  permanently 
fixed  until  a  change  is  made  in  its  charter.  Mr.  Nash  certainly  did  not  take 
the  corporation  with  him  when  he  went  to  Portland,  and  was  served  with  the 
summons,  whatever  his  official  position  in  the  institution  may  have  been;  and 
by  no  fiction,  even,  can  it  be  maintained  that  the  appellant  was  found  in 
Multnomah  county  upon  that  occasion.    If  the  attempted  service  of  the  sum- 
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mens,  therefore,  was  safficient  in  law,  it  must  be  found  to  be  so  under  said 
section  55  of  the  Code.  In  construing  the  latter  section,  the  circumstance  of 
its  amendment  in  1876  may  be  taken  into  consideration.  The  original  provis- 
ion upon  the  subject  is  included  in  section  54,  as  compiled  in  1874.  By  the 
amendment  all  the  language  contained  in  subdivision  1  of  said  section  55, 
after  the  woids  ''managing  agent,"  was  added  thereto;  and  it  is  well  under- 
stood by  the  older  members  of  the  bar  why  such  addition  was  made.  The 
business  of  railroad  corporations,  in  particular,  generally  extended  through 
other  counties  than  the  one  in  which  the  principal  office  was  situated,  where 
stations  were  established,  and  clerks  and  agents  located,  to  transact  the  local 
business  connected  with  their  roads.  Controversies  between  the  corporations 
and  individuals  arose,  of  course,  in  these  various  counties,  which  had  to  be 
adjusted  in  the  courts ;  but. owing  to  the  fact  that  the  olQcers  the  legislature  had 
designated  as  the  persons  upon  whom  service  of  summons  is  required  to  be 
made  in  such  cases  could  not  always  be  found  in  the  county  in  which  the  con- 
troversy had  its  origin,  it  was  difficult  to  commence  the  action  there;  and  the 
right  to  do  so  in  a  county  other  than  that  in  which  the  principal  office  was  sit- 
uated was  then  seriously  controverted.  In  order,  therefore,  to  avoid  such  in- 
convenience, and  to  settle  the  right  to  sue  a  corporation  in  the  county  where 
the  action  arose,  without  regard  to  the  location  of  its  principal  office,  the 
amendment  was  adopted.  It  authorizes,  beyond  question,  the  commencement 
of  an  action  against  a  coi^poration  in  any  county  in  which  the  cause  of  action 
arose;  but  as  was  said  in  Parke  v.  Insurance  Co,,  44  Pa.  St.  422,  in  con- 
struing a  similar  statute:  "That  corporations  should  be  liable  to  be  sued  in 
any  county  *  *  *  by  any  plaintiff  wiio  may  choose  to  sue  them  there, 
whether  the  claim  originated  there  or  not,  is  surely  beyond  the  Intention  of 
the  legislature." 

It  is  necessary  in  the  commencement  of  an  action  against  a  corporation, 
under  the  Civil  Code  of  this  state,  in  order  to  acquire  jurisdiction  over  the 
person,  that  the  return  of  service  of  summons  show  that  a  duly-authenticated 
copy  thereof,  and  of  a  copy  of  the  complaint,  were  delivered  to  one  of  the 
officers  thereof  designjited  in  said  subdivision  1,  of  said  section  55  of  the  Code, 
either  in  the  county  where  its  principal  office  is  situated,  or  in  the  county 
where  tlie  cause  of  action  arose;  or,  in  case  none  of  such  officei*s  shall  reside 
or  have  an  office  in  the  county  where  the  cause  of  action  arose,  then  to  any 
clerk  or  agent  of  such  corporation  who  may  reside  or  be  found  in  the  county 
where  the  cause  of  action  arose;  or,  if  no  such  officer  be  found,  then  by  leaving 
such  copies  at  the  residence  or  usual  place  of  abode  of  such  clerk  or  agent. 
The  action  may  be  comnjenced  in  the  county  where  the  corporation  has  its 
principal  office,  whether  the  cause  of  action  arose  there  or  not;  because  that 
is  its  place  of  residence.  In  that  case,  however,  the  service  must  be  made 
upon  the  president  or  other  head  of  the  corporation,  secretary,  cashier,  or 
managing  agent  thereof;  but,  if  commenced  in  a  county  where  tlie  cause  of 
action  arose,  the  service  may  be  made  upon  a  clerk  or  agent,  under  the  cir- 
cumstances and  in  the  manner  above  mentioned.  The  return  to  the  summons 
not  showing  the  facts  here  indiciited,  the  service  was  .insufficient  to  give  the 
circuit  court  jurisdiction  over  the  appellant.  Whether  Mr.  Nash  comes  within 
the  designation  of  president  or  other  head  of  the  corporation,  or  managing 
agent  thereof,  it  is  not  necessary  to  consider,  as  it  was  not  attempted  to  com- 
mence the  action  in  the  county  where  the  appellant  lias  its  principal  office; 
and  the  service  could  not  be  made  upon  him  as  agent  or  clerk,  as  the  cause  of 
action  did  not  arise  in  the  county  of  Multnomah. 

The  judgment  will  therefore  be  reversed,  and  the  complaint  dismissed. 
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<24  Or.  581) 

HiNDMAN  ©.  Edgar. 
(Supreme  C<AJun  of  Oregon.    March  12, 1888.) 

1.  Evidence— Pabol— To  Vary  Written  Contract. 

In  an  action  upon  a  note  and  written  lease  for  the  recovery  of  money,  it  is  not 
competent  for  the  defendant  to  prove  upon  the  trial  that,  at  the  time  the  note  and 
lease  were  made,  the  plaintiff  agreed  to  take  back  from  defendant  such  goods  as  he 
might  have  left,  and  such  hay  and  gprain  as  might  be  on  the  place,  at  the  expiration 
of  the  lease. 

2.  Same. 

It  is  error  for  the  court  to  instruct  the  jury  that  such  agreement  may  be  consid- 
ered by  the  jury,  or  that  it  can  add  to  or  vary  the  written  agreement  between  the 
parties. 

S.  Assumpsit— Acceptance  or  Property — Quantum  Meruit. 

The  plaintiff  held  liable  for  the  value  of  such  property  as  he  actually  accepted 
from  defendant,  and  that  it  was  not  necessary  that  such  value  be  settled  by  agree- 
ment. 

4.  Landlord  and  Tenant  —  Liabixity  op  Landlord  for  Property  Left  by  Outgo- 

ing Tenant. 

A  landlord  is  not  liable,  as  a  purchaser,  for  property  left  on  the  leased  premises 
by  the  outgoing  tenant,  and  which  the  landlord  never  accepted. 

5.  Pleading — Answer  to  Complaint  Containing  Several  Causes  of  Action. 

In  answering  a  complaint  which  contains  several  causes  of  action,  and  such  an- 
swer contains  several  defenses,  each  defense  pleaded  should  refer  to  the  cause 
of  action  to  which  it  is  intended  to  answer,  as  required  by  section  78  of  the  Code. 

{Syllabua  by  the  Court) 

Appeal  from  circuit  court,  Cro6k  county. 

Action  on  a  promissory  note,  brought  by  S.  M.  W,  Hindman,  appellant, 
against  Rank  Edgar,  respondent. 

Nichols  cfe  Johns,  for  appellant.  Geo.  W.  Barnes  and  Tilmon  Ford,  for 
respondent. 

Stbahan,  J.  This  is  an  action  to  recover  $249,  balance  on  a  promissory 
note,  and  $400  claimed  to  be  due  upon  a  written  lease.  The  answer  alleges 
payment  of  the  note  in  full,  and  contains  several  separate  defenses  which 
were  relied  upon  at  the  trial.  It  is  alleged,  by  way  of  further  and  separate 
answer,  "that,  at  the  time  of  making  the  said  note,  and  for  some  time  prior 
thereto,  the  plaintiff  was  keeping  and  running  a  store  on  the  premises  de- 
scribed in  the  complaint,  and  at  the  time  of  making  the  lease  the  plaintiff  and 
defendant  entered  into  a  verbal  contract  whereby  the  defendant  sold  all  goods 
he  had  on  hand,  and  received  as  pay  therefor  the  note  set  out  in  plaintiff's 
complaint,  and  it  was  then  and  there  agreed,  and  made  part  of  said  contract, 
that,  if  the  defendant  had  any  goods  on  hand  at  the  time  of  the  expiration  of 
said  lease,  the  plaintiff  would  buy  the  same  of  the  defendant,  and  pay  him 
therefor,  and  that  the  said  agreement  was  a  part  of  and  an  inducement  for 
the  making  of  said  contract  of  sale  of  the  said  goods  and  store,  and  it  was  then 
and  there  agreed,  by  and  between  the  plaintiff  and  defendant,  that,  at  the  ex- 
piration of  said  lease,  the  defendant  should  sell,  and  the  plaintiff  buy,  and  pay 
the  defendant  for,  all  hay  and  grain  that  the  defendant  should  have  at  that 
time;  that.  In  pursuance  of  said  contract  and  agreement,  the  defendant  tend- 
ered and  delivered  to  the  plaintiff,  at  the  expiration  of  said  lease,  goods, 
w^ares,  and  merchandise  to  the  full  aggregate  sum  of  $68.48,  and  hay  to  the 
^ggi'^g^te  sum  of  $308,  and  by  agreement  the  plaintiff  was  to  credit  the 
amount  on  the  defendant's  note,  and  on  said  amount  of  rent.  The  answer 
contained  another  defense  or  two  relied  upon  as  counter-claims.  The  reply 
put  the  new  matter  in  the  answer  in  issue.  The  jury  found  for  the  plaintiff 
in  the  sum  of  $68.48,  for  which  judgment  was  duly  entered,  and  from  which 
this  appeal  was  taken.  The  appellant  makes  several  assignments  of  error, 
which  we  will  proceed  to  notice. 
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1.  The  defendant  being  on  the  stand  as  a  witness,  his  counsel  asked  him 
this  question:  "What  were  the  circumstances  under  which  the  note  set  out 
in  plaintiif'a  complaint  was  given?"  To  this  plaintiff  objected;  and,  his  ob- 
jections being  overruled,  he  excepted,  and  the  witness  answered:  "At  the 
time  of  and  before  said  note  and  contract  of  lease  was  signed,  the  plaintiff 
agreed  to  take  back  from  him  (defendant]  such  goods  as  he  (defendant)  might 
have  left,  and  also  such  hay  and  grain  as  he  (defendants  might  have  left  on 
said  place  at  the  expiration  of  said  lease.  *'  The  plaintiff  moved  to  strike  out 
this  answer,  for  the  reason  it  was  incompetent,  because  its  effect  was  to  vary 
the  terms  of  the  written  agreement.  This  motion  was  overruled,  to  which  an 
exception  was  taken.  This  evidence  was  clearly  incompetent.  It  brought 
before  the  jury  for  their  consideration  a  contemporaneous  parol  agreement, 
the  effect  of  which  was  to  vary  and  materially  change  the  terms  of  the  writ- 
ten agreement  made  between  the  parties.  The  Code,  §  692,  provides,  in  ef- 
fect, that,  when  the  terms  of  an  agreement  have  been  reduced  to  writing  by 
the  parties,  it  is  to  be  considered- as  containing  all  those  terms;  and  this  is 
declaratory  of  an  elementary  rule  of  evidence.  This  evidence  should  have 
been  excluded  from  the  consideration  of  the  jury,  and,  in  refusing  to  do  it, 
the  court  erred.  There  was  other  evidence  of  the  same  character  offered  and 
objected  to,  and  admitted  notwithstanding  the  objection,  to  which  exceptions 
were  duly  taken.  None  of  the  evidence  which  sought  to  introduce  either  an 
antecedent  or  contemporaneous  parol  agreement  was  competent,  and  in  ad- 
mitting it  the  court  erred. 

2.  The  court  gave  the  jury  the  following  instruction:  "The  mere  fact  that 
the  defendant  left  some  store  goods  and  hay  on  the  place  when  he  left  would 
not  make  the  plaintiff  in  any  manner  answerable  to  him  therefor,  unless  you 
further  find  that  the  defendant's  allegations  in  relation  to  the  alleged  agree- 
ment with  the  plaintiff  concerning  said  goods  and  hay  have  been  sustained  by 
a  preponderance  of  the  evidence."  This  instruction  was  designed,  and  in  ef- 
fect said  to  the  jury,  that  if  the  defendant  had  made  the  best  case  before  them 
as  to  the  existence  of  this  alleged  parol  contemporaneous  agreement,  they 
should  find  according  to  the  preponderance  of  the  evidence  on  that  subject, 
and  give  effect  to  such  agreement.  Such  instruction  was  based  on  evidence 
that  was  incompetent,  and  was  necessarily  erroneous.  It  impliedly  and  in 
effect  told  the  jury  that  such  antecedent  and  contemporaneous  parol  agree- 
ment did  add  to  and  vary  the  written  agreement,  and  that  the  liabilities  of 
the  parties  were  to  be  measured  by  such  parol  agreement,  and  not  exclusively 
by  the  writing.    This  instruction  was  therefore  clearly  erroneous. 

3.  The  appellant's  counsel  asked  the  court  to  instruct  the  jury  as  follows: 
"I  charge  you  that  any  evidence  tending  to  show  that  any  undertaking  or 
agreement  was  had  between  plaintiff  and  defendant,  at  the  time  of  executing 
said  written  cbntracts  herein  sued  on,  or  at  any  time  prior  thereto,  tending 
in  any  manner  to  vary  the  terms  of  the  aforesaid  written  contracts,  must  be 
by  you  wholly  disregarded."  This  instruction  was  refused,  and  is  a  repeti- 
tion of  the  same  error  already  pointed  out. 

4j.  The  plaintiff's  counsel  also  asked  the  court  to  give  to  the  jury  the  fol- 
lowing instruction,  which  was  refused:  "1  charge  you  that  you  must  not  al- 
low any  credits  to  defendants,  on  said  contracts  or  otherwise,  other  than  cash 
credits,  unless  you  find  that  plaintiff  agreed  to  receive  and  did  receive  the 
same  at  an  agreed  and  stipulated  price."  This  instruction  was  properly 
refused.  If  the  plaintiff  accepted  property  of  the  defendant  to  be  applied 
in  payment  of  said  contracts,  he  thereby  became  chargeable  with  its  value, 
and  his  liability  does  not  depend  on  whether  he  had  agreed  to  a  stipulated 
price  or  not.  If  no  price  was  agreed  upon,  the  jury  could  ascertain  the  value 
of  the  property  whicli  the  plaintiff  received  from  the  defendant. 

5.  The  plaintiff  also  asked  the  court  to  instruct  the  jury  as  follows:  "(3) 
If  you  find  from  the  evidence  that  defendant  abandoned  the  leased  premises 
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named  in  said  contract  of  lease,  and  left  certain  or  any  personal  property  there, 
and  that  the  same  was  left  there  without  the  consent  of  plaintiff,  and  that  the 
plaintiff  had  or  has  not  accepted  the  same  as  payment  or  part  payment,  at  a 
stipulated  price  or  otherwise,  then  such  personal  property  cannot  be  consid- 
ered by  yon  as  a  payment  or  a  part  payment  in  any  manner."  This  instruc- 
tion was  also  refused,  and  in  this  we  think  the  court  committed  error  If  the 
defendant  abandoned  the  premises,  and  left  propei*ty  there  which  the  plaintiff 
never  accepted,  then  he  was  not  liable  for  its  value.  This,  in  effect,  was 
what  the  court  refused  to  Instruct  the  jury,  and  such  refusal  was  clearly  er- 
roneous If  the  defendant  left  any  property  on  the  place  for  the  plaintiff 
when  he  left  or  abandoned  it,  and  the  plaintiff  accepted  such  property,  he 
thereby  became  liable  to  the  defendant  for  its  value,  without  any  regard  to 
the  alleged  contemporaneous  parol  agreement.  In  such  case  his  liability  de- 
pends upon  the  fact  of  his  acceptance  of  the  property,  and  in  no  way  upon 
said  alleged  agreement. 

6.  The  defendant,  by  his  answer,  has  undertaken  to  plead  a  nClmber  of  de- 
fenses and  counter-claims,  but  they  are  presented  in  such  a  confused  manner 
that  it  is  somewhat  difficult  to  apply  the  correct  rule  of  law  to  each.  In  pre- 
paring the  answer,  no  attention  whatever  seems  to  haVe  been  paid  to  that  re- 
quirement of  the  Code,  §  73,  which  provides'  ••*  *  •  The  defendant  may 
set  forth  by  answer  as  many  defenses  and  counter-claims  as  he  may  have. 
They  shall  each  be  separately  stated,  and  refer  to  the  causes  of  action  which 
they  are  intended  to  answer  in  such  manner  that  they  may  be  intelligibly  dis- 
tinguished." It  might  happen  that  certain  matters  would  constitute  a  good 
defense  to  one  cause  of  action,  but  would  be  no  defense  whatever  to  another 
cause  of  action  pleaded  in  the  same  complaint.  In  these,  and  in  fact  in  every 
case  where  there  are  several  causes  of  action  set  out  in  the  complaint,  and  the 
answer  contains  a  number  of  defenses,  the  particular  causes  of  action  which 
each  defense  is  intended  to  meet,  ought  to  be  designated  in  the  answer.  We 
are  led  to  make  these  observations  by  the  manner  in  which  counsel  for  re- 
spondent has  presented  the  questions  arising  on  the  record  in  his  brief.  His 
argument  seems  to  overlook  the  state  of  the  record.  Let  the  judgment  be  re- 
versed, and  a  new  trial  be  awarded. 


(16  Or.  243) 

SCHHEER  et  al.  V,  SCIIMEER. 

ISupreme  Court  of  Oregon.    April  22, 1888.) 

Appkal—Abandonment^Effbct. 

When  a  party  perfects  an  appeal  and  then  abandons  It,  his  right  of  appeal  is  ex- 
hausted ;  the  power  over  the  subject  is  functus  officio,  and  cannot  be  exercised  the 
second  time. 

(Syllabus  by  the  CourU) 

Appeal  from  circuit  court,  Multnomah  county.    On  motion  to  dismiss. 
Caples  &  Mulkey,  for  appellant.    Moreland  &  Fenton,  for  respondents. 

Per  Curiam.  Prior  to  the  last  term  of  this  court  tue  appellant  appealed 
from  the  decree  in  this  cause,  and  omitted  to  file  the  transcript  in  this  court 
within  the  time  fixed  by  the  Code.  Thereafter,  and  during  the  tei*m,  the  re- 
spondent brought  into  this  court  copies  of  the  decree,  notice  of  appeal  with 
proof  of  service,  and  the  undertaking,  and  moved  for  an  order  of  affirmance, 
which  was  allowed,  of  course,  and  the  same  was  sent  by  mandate  to  the  court 
below.  The  appellant  served  another  notice  of  appeal,  and  gave  an  under- 
taking, and  has  now  brought  the  record  into  this  court,  and  upon  these  facts 
the  respondent  has  moved  to  dismiss  this  attempted  appeal.  When  a  party 
perfects  an  appearand  then  abandons  it,  his  right  of  appeal  is  exhausted:  the 
power  over  the  subject  is  functus  officio,  and  cannot  be  exercised  the  second 
time.    Brill  v.  Meek,  20  Mo.  358.     When  a  party  attempts  to  appeal,  but  fails 
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to  observe  some  formality  by  reason  of  which  he  does  not  obtain  the  benefit 
of  an  appeal,  the  rule  is  otherwise,  and  he  may  give  another  notice,  and  per- 
fect his  appeal .  The  decree  has  already  been  affirmed,  and  cannot  be  questioned 
by  this  proceeding.    Let  the  appeal  be  dismissed. 


ae  Or.  161) 

Walker  v.  (Goldsmith  et  al. 

{Supreme  Court  of  Oregon,    March  21, 1888.) 

1.  CJosts  —  Taxatiok— Review  on  Appeal  —  Objections  to  Disbursements  —  How 

Items  claimed  as  disbursements  must  be  itemized  and  verified,  and  objections 
thereto  must  be  to  each  item  separately,  and  the  reason  of  such  objection  muKt  be 
clearly  and  distinctly  stated. 

2.  Same— Objections  not  Raised  Below. 

No  objection  to  any  item  claimed* as  a  disbursement  can  be  considered  or  enter- 
tained unless  made  before  the  taxing  officer  in  the  court  below,  and  within  the  time 
allowed  by  law. 

When  the  item  claimed  was  this :  **To  the  clerk  of  the  supreme  court  for  copy  of 
evidence  and  judgment  roll  incase  of  T.  vs.  P.  composing  Exhibit  80, 1359.50:  **  and 
was  objected  to  for  the  reason  that  said  copy  of  evidence  and  judgment  roll  was 

5 procured  by  the  plaintiff  for  his  own  use  as  evidence  in  said  cause  ui>on  an  issue  of 
act  tried  therein,  upon  which  plaintiff  was  defeated,  and  upon  which  final  judg- 
ment was  rendered  against  him,  and  In  favor  of  the  defendants  in  said  cmise :  heldy 
that  said  objections  old  not  present  the  question  sought  to  be  raised  on  tnis  appeal, 
namely,  that  the  copy  of  evidence  was  incompetent  ui>on  the  trial  of  this  suit,  and 
that  the  same  was  not  used  upon  such  trial. 
(Syllabus  by  the  Coturt) 

Appeal  from  circnit  court,  Multnomah  county. 
For  opinion  in  original  suit,  see  12  Fac.  Bep.  587. 

P.  L.  Willis,  for  appellant.  Williarruff  Ach  dk  Wood  and  James  K.  Kelly, 
for  respondents. 

Strahan,  J.  This  is  an  appeal  from  the  judgment  of  the  court  below, 
given  on  appe^  from  the  clerk's  taxation  of  costs  and  disbursements.  The 
objections  filed  with  the  clerk  included  the  only  item  involved  in  this  appeal, 
and  areas  follows:  "Object  to  the  following  item  in  said  statement:  <  To  clerk 
of  supreme  court  for  copy  of  evidence  and  judgment  roll  in  case  of  Teal  vs. 
Dickenson  et  al,,  composing  Exhibit  30,  $259.50,' — ^for  the  reason  that  said 
copy  or  evidence  and  judgment  roll  were  procured  by  the  plaintiff  for  his  own 
use  as  evidence  in  said  cause,  upon  an  issue  of  fact  tried  therein,  upon  which 
plaintiff  was  defeated,  and  upon  which  final  judgment  was  rendered  against 
him,  and  in  favor  of  defendants  in  said  cause.  Koneof  the  said  witnesses  or 
copies  referred  to  in  the  above  objections  were  used  by  these  defendants*  or 
were  of  any  value  or  use  to  them  in  this  litigation."  The  suit  in  which  this 
controversy  originated  was  for  the  purpose  of  obtaining  partition  of  certain 
real  property,  and  by  the  final  decree  the  costs  and  disbursements  in  the  suit 
were  apportioned  to  be  paid  by  the  several  parties  according  to  their  respect- 
ive interests  in  the  land.  All  disbursements  in  the  cause,  therefore,  which 
were  properly  incurred  or  made  in  the  cause,  were  taxable  under  the  decree, 
and  to  be  apportioned  among  the  several  parties  according  to  the  rule  therein 
defined. 

It  was  conceded  upon  the  argument  here  that  so  much  of  the  item  objected 
to  as  was  paid  for  a  certified  copy  of  the  judgment  roll  in  this  court  in  Teal 
vs.  Dickenson  et  al.  might  properly  be  allowed;  but  it  was  insisted  that  all  pf 
the  evidence  which  accompanied  the  judgment  roll  was  incompetent  in  this 
duit,  and  could  not  be,  and  was  not,  used  upon  the  trial,  and  therefore  no  al- 
lowance ought  to  be  made  for  it.  If  this  objection  had  been  taken  before  the 
clerk  in  the  court  below,  I  am  inclined  to  think  it  ought  to  have  prevailed; 
but  it  was  not.  The  objections  there  made  were  placed  on  other  and  differ(<)nt 
v.l7p.no.9— 66 
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ground,  and  were  virtually  abandoned  upon  the  argument  here.  Under  our 
system  of  taxing  costs  and  disbursements,  each  item  claimed  as  a  disburse- 
ment must  be  set  down  separately  in  the  itemized  statement,  and  the  same 
must  be  verified.  If  objections  be  made  to  any  one  or  more  of  such  items, 
they  must  be  made  to  each  separate  item  to  which  exceptions  are  taken/and 
they  must  particularly  specify  and  point  out  in  what  respect  such  claim  is 
wrong,  or  why  it  should  not  be  allowed;  and  no  objection  not  thus  made  can 
be  considered.  If  such  objections  be  not  made  within  proper  time,  the  dis- 
bursements claimed  are  allowed,  of  cou  rse.  Wilson  v.  City  of  Salem,  3  Or.  483. 
The  objections  made  in  the  court  below  were  not  sufficiently  speuific,  and 
are  untenable;  and  the  objection  which  is  now  made  in  this  court  for  the  first 
time  cannot  be  considered.  It  follows  that  the  decree  of  the  court  below  dis- 
allowing said  item  is  reversed,  and  the  same  is  allowed,  and  ordered  to  be  taxed 
as  a  disbursement  in  said  cause. 


(16  Or.  163) 

Weber  v:  Weber. 
(Supreme  Ccvnt  of  Oregon.    March  28, 1888.) 

t.  DnroRCE— PowBB  to  Grant. 

The  power  to  grant  a  divorce,  and  such  other  relief  as  is  usually  incidental  thereto, 
is  purely  statutory. 
3.  Same— Pleading — ^Wife's  Sbpabatb  Estate. 

In  a  divorce  suit  hy  a  wife,  her  pleading  ought  to  allege  what  personal  property 
of  hers  the  husband  has  in  his  possession  or  control,  to  enable  the  court  to  make  a 
decree  in  her  favor  therefor. 
3.  Same— Dborbb  not  Responsive  to  Pleadings. 

In  a  divorce  suit  by  the  wife,  when  she  alleges  that  certain  personal  property  is 
the  property  of  her  husband,  a  decree  finding  the  same  is  her  separate  property  will 
be  reversed,  as  unauthorized  and  contrary  to  the  pleadings. 
{Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Multnomah  county. 

Watson,  Hume  cfe  Watson,  for  appellant.     C.  Taylor,  for  respondent. 

Strahan,  J.  At  the  last  term  of  this  court,  another  part  of  the  decree  in 
this  case  was  here  for  review  on  RothchiltVs  Appeal,  and  the  opinion  of  the 
court  thereon  is  reported  in  15  Pac.  Rep.  650.  Since  that  time  the  defendant, 
Weber,  has  perfected  an  appeal  from  so  much  of  the  same  decree  as  adjudges 
that  the  plaintiff  is  the  owner  of  the  household  furniture  described  in  the 
amended  complaint,  and  in  the  findings  of  the  court,  and  from  the  further 
order  and  decree  made  in  said  cause  on  the  24th  day  of  September,  1887, 
wherein  and  whereby  it  was  ordered  and  decreed  tliat  the  furniture  in  the 
dwelling-house  situated  on  lot  8  in  block  45  in  Couch's  addititm  to  the  city  of 
Portland,  Or.,  being  the  house  where  the  plaintiff  now  resides,  is  the  sep- 
arate property  of  the  plaintiff.  The  complaint,  as  well  as  the  amended  com^ 
plaint,  alleges  that  the  property  involved  in  this  appeal  is  the  property  of  ap^ 
pellant.  This  allegation  is  denied  in  the  answer  by  appellent,  and  said  prop- 
erty is  alleged  to  be  the  property  of  his  co-defendant,  Rothchild.  The  only 
question  presented  by  the  appeal  is  whether  or  not  the  court  could,  under  the 
pleadings,  divest  the  title  out  of  the  appellant  or  his  co-defendant,  Rothchild, 
and  by  the  decree  invest  it  in  the  plaintiff. 

1.  It  was  conceded  upon  the  argument' by  both  parties  that  the  power  to 
grant  a  divorce,  and  such  other  relief  as  is  usually  incident  thereto,  is  purely 
statutory.  1  Pom.  Eq.  Jur.  §§  98.  112, 171;  1  Bish.  Mar.  &  Div.  §  71.  Sec- 
tion 501,  Hiirs  Code,  defines  the  power  of  tlie  court  in  case  a  marriage  is  de< 
dared  void  or  dissolved.  It  says:  "Section  501.  Whenever  a  marriage  shall 
be  declared  void  or  dissolved,  the  court  shall  have  power  to  further  decree  as 
follows:  *  *  *  (2)  For  the  recovery  of  the  party  in  fault,  and  not  allowed 
the  care  and  custody  of  such  children,  such  an  amount  of  money,  in  gross  or 
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in  installments,  as  may  be  just  and  proper  for  such  party  to  contribute  to- 
wards the  nurture  and  education  thereof;  (3)  for  the  recovery  of  the  party  in 
fault  such  an  amount  of  money,  in  gross  or  in  installments,  as  may  be  just 
and  proper  for  such  party  to  contribute  to  the  maintenance  of  the  other;  (4) 
for  the  delivery  to  the  wife,  when  she  is  not  the  party  in  fault,  of  her  per- 
sonal property  in  possession  or  control  of  the  husband  at  the  time  of  giving 
the  decree."  An  insuperable  objection  to  this  part  of  the  decree  is  that  It  is 
not  alleged  in  the  complaint  that  the  property  in  controversy  was  the  property 
of  the  plaintiff,  or  that  the  same  was  in  the  possession  or  control  of  the  hus- 
band; on  the  contrary,  it  is  alleged  that  this  property  is  the  property  of  the 
defendant  Weber,  and  that  it  is  in  the  possession  of  the  plaintiff.  If  the  appel- 
lant owned  the  property,  as  the  plaintiff  alleged,  the  court  had  no  power  by 
its  decree  to  divest  his  title  and  give  it  to  the  plaintiff;  on  the  other  hand,  if 
the  same  was  the  separate  property  of  the  plaintiff,  she  failed  to  bring  her  case 
within  the  statute  entitling  her  to  any  relief  as  to  this  property,  but  precluded 
herself  by  her  own  allegations  from  setting  up  title  to  the  same.  So  that  in 
neither  view  of  the  subject  can  this  part  of  the  decree  be  sustained. 

2.  A  decree  must  be  based  upon,  and  in  accordance  with,  the  facts  alleged 
in  the  pleadings.  It  cannot  be  upon  a  state  of  facts  the  exact  opposite  of  what 
is  alleged.  This  subject  was  under  consideration  in  Bender  v.  Bender^  12 
Pac.  Rep.  713,  and  it  is  unnecessary  to  repeat  what  was  there  said.  If  the 
plaintiff  is  in  fact  the  owner  of  this  property,  other  provisions  of  the  statute 
afford  her  an  adequate  remedy  for  its  recovery,  should  she  be  deprived  of  it. 

Let  so  much  of  the  decree  appealed  from  as  is  specified  in  the  notice  of  ap- 
peal be  reversed;  but  the  appellant  must  pay  the  costs  of  this  appeal,  for  the 
reason  that,  so  far  as  appears,  the  entire  litigation  grew  out  of  his  misconduct^ 
and  the  plaintiff  is  in  every  respect  free  from  all  fault. 


<16  Or.  2U) 

Mitchell  v,  Schoonover. 
(jSuvreme  Court  of  Oregon,    April  16, 1888.) 

1.  Abatement  and  Revival—Death  of  Pabtt— Attachment— Death  after  Levt. 

The  death  of  the  defendant  after  levy  of  the  attachment  does  not  vacate  or  dis- 
solve it. 

2.  Same— Revival  against  Personal  Representative. 

If  a  party  to  an  action  die,  and  the  cause  of  action  survive,  the  adverse  party  may, 
at  any  time  within  one  year  thereafter,  cause  the  action  to  be  continued  by  or 
against  the  personal  representative  of  such  deceased  party. 
8.  Same — Jttdgment  Rendered  after  Death— Effect. 

A  judgment  rendered  by  a  court  of  general  jurisdiction  against  a  party  after  his 
death  is  not  for  that  reason  void.  It  is  erroneous,  but,  untu  reversed  by  some  ap- 
propriate proceeding,  it  is  valid. 

4.  Same— Delat  of  Court  in  Entering  Judgment. 

Where  a  party  has  so  prosecuted  his  action  that  he  is  entitled  to  a  Judgment  with- 
out further  contest,  or  where,  by  delay  of  the  court,  he  fails  to  obtain  judgment 
when  he  is  entitled  to  it,  and  his  adversary  dies,  it  is  the  duty  of  the  court,  upon 
proper  application,  to  render  judgment  in  favor  of  such  party  as  of  a  time  when  the 
adverse  party  was  living. 

5.  Same— Time  of  Death— Fractions  of  a  Day. 

For  the  purpose  of  defeating  a  judgn^^ent  rendered  by  a  court  of  general  jurisdic- 
tion, the  legal  representative  of  a  deceased  party  will  not  be  heard  to  allege  that 
his  intestate  died  on  the  same  day  of  the  rendition  of  such  judgment,  but  at  an  hour 
previous  thereto. 
{Syllaims  by  the  Court) 

Appeal  from  circuit  court.  Union  county. 

Baker,  Shelton  &  Baker  and  Geo.  Q,  Bingham,  for  respondent.    /.  R. 
Crites,  for  appellant. 

Strahan,  J.    On  the  14th  day  of  June,  1886,  the  plaintiff  commenced  this 
action  against  Thomas  P.  Baird  and  M.  B.  Baird  to  recover  $1,800  ahd  inter- 
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est  duo  on  a  promissory  note,  and  on  the  same  day. sued  out  a  writ  of  attach- 
ment against  the  property  of  the  defendants.  The  summons  as  well  as  the  at- 
tachment were  served  in  Union  county.  Or.,  on  tlie  next  day  after  they  were 
issued.  On  the  27th  day  of  June,  1886,  the  defendants  appeared  by  their  at- 
torney in  fact,  Willis  Skiff,  and  filed  a  demurrer  to  the  complaint,  which  was 
on  the  1st  day  of  October,  (it  being  the  October  term  of  said  court.)  1886, 
overruled.  On  the  6th  day  of  October,  1886,  the  plaintiff  took  judgment 
against  the  defendants  for  want  of  an  answer.  On  the  26th  day  of  Novem- 
ber, 1886,  Xelsou  Schoonover  filed  a  petition,  entitled  in  said  action,  reciting 
the  above  facts,  and,  further,  that  on  the  6th  day  of  October,  1886,  M.  B. 
Baird  died  at  Union  county.  Or.,  and  after  his  death  plaintiff  took  judgment 
against  said  deceased,  and  an  order  for  the  sale  of  the  attached  property  which 
belonged  to  said  deceased;  that  the  petitioner  was  on  the  13th  of  October, 
1886,  duly  appointed  administrator  of  the  estate  of  M.  B.  Baird.  deceased,  by 
the  county  court  of  Union  county.  Or.  The  prayer,  in  substance,  is  for  an 
order  allowing  petitioner  to  appear  in  said  action  as  the  duly-qualitied  admin- 
istrator and  legal  representative  of  said  deceased,  and  the  further  proceedings 
in  said  action  be  taken  as  against  the  petitioner  as  such  legal  representative. 
Thereafter  on  tiie  10th  day  of  December.  1886,  the  plaintiff,  by  his  attorneys, 
lUed  a  motion  to  strike  Schoonover^s  petition  from  the  files;  which  motion 
was  denied,  on  the  14th  day  of  December,  1886.  Afterwards  the  plaintiff 
filed  a  motion  to  strike  paragraph  5  from  Schoonover 's  petition,  which  recited 
that  judgment  was  taken  against  said  M.  B.  Baird  after  his  death.  On  the 
21st  day  of  February,  1887,  this  motion  was  allowed  by  tlie  court,  and  para- 
graph 5  was  stricken  out,  and  it  was  further  ordered  that  said  cause,  as  to 
said  M.  B.  Baird,  deceased,  be,  and  the  same  is  hereby,  continued  in  the  name 
of  Nelson  Schoonover,  as  administrator  of  said  estate  of  M.  B.  Baird,  deceased. 
On  the  23d  day  of  February,  1887,  Nelson  Schoonover  filed  a  motion  to  vacate 
the  judgment  as  to  M.  B.  Baird,  deceased,  for  the  reason  that  the  judgment 
against  said  M.  B.  Baird  is  void,  having  been  rendered  after  his  death.  In 
support  of  this  motion,  numerous  affidavits  are  filed.  If  said  affidavits  are 
competent  or  material,  or  can  be  considered,  they  tend  to  show  that  AL  B. 
Baird  died  at  Union,  in  Union  county,  Or.,  on  the  6th  day  of  October,  1886, 
at  about  the  hour  of  5  oVlock  a.m.  of  said  day,  and  that  the  judgment  was 
not  entered  until  after  the  hour  of  9  o^cIock  a.  m.  of  the  same  day.  The  plain- 
tiff ffled  a  motion  to  strike  out  these  affidavits.  The  same  was  overruled,  and 
Nelson  Schoonover,  as  administrator,  was  allowed  10  days  in  which  to  file  an 
amended  motion  and  affidavits.  Within  the  time  allowed,  an  amended  mo- 
tion and  some  additional  affidavits  were  filed.  Afterwards,  on  the  23d  day  of 
July,  1887.  both  motions  were  denied  by  the  court,  from  which  last-named 
order  overruling  his  motion  to  vacate  the  judgment  as  to  M.  B.  Baird,  de- 
ceased. Nelson  Schoonover  has  appealed,  and  assigns  for  error  the  action  of 
the  court  in  overruling  his  said  motion.  Schoonover's  amended  petition  to 
vacate  said  judgment  shows  that  said  M.  B.  Baird  was  insolvent  at  the  time 
of  his  death,  and  that  the  attachment  was  levied  wholly  upon  the  real  property 
of  said  M.  B.  Baird,  and  not  upon  any  of  the  property  of  Thomas  P.  Baird;  that 
fully  $3,000  of  M.  B.  Baird's  debts  were  due  to  sureties  of  said  M.  B.  Baird, 
who  had  made  advances  for  him,  etc.  The  application  of  Schoonover  to  va- 
cate the  judgment  seems  to  be  founded  upon  two  theories :  (1 )  That  the  death 
of  M.  B.  Baird  dissolved  the  attachment;  and  (2)  that  the  judgment  is  void, 
because  it  is  alleged  that  he  died  a  few  hours  before  the  judgment  was  entered 
up.  It  may  be  doubted  whether  or  not  the  order  made  in  this  case  refusing 
to  vacate  this  judgment  is  an  appealable  order.  **  A  final  order  affecting  a  sub- 
stantial right,  and  made  in  a  proceeding  after  judgment  or  decree  for  the  pur- 
r)se  of  being  reviewed,  shall  be  deemed  a  judgment  or  decree.  **  1  Hiirs  Code, 
535.  It  is  not  perceived  how  this  order  affected  a  substantial  right.  No 
defense  io  the  action  was  offered  or  proposed,  nor  did  the  appellant  offer  an 
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answer  of  any  kind.    Bat  this  question  was  not  suggested  at  the  argument, 
and  the  decision  will  not  be  placed  on  this  ground. 

1.  It  is  conceded  that  there  is  no  provision  of  the  Code  which  declares  that 
an  attachment  will  be  dissolved  by  the  death  of  either  party.  If  such  a  result 
follows  death,  it  must  be  gathered  inferentially  from  some  provision  of  the 
Code,  because  it  is  nowhere  expressed.  But  it  will  be  most  convenient  to  see, 
first,  what  effect  the  death  of  a  party  has  upon  a  pending  action.  Section  38, 
Hiirs  Code,  declares:  **  No  action  shall  abate  by  the  death,  marriage,  or  other 
disability  of  a  party,  or  by  the  transfer  of  any  interest  therein,  if  the  cause  of 
action  survive  or  continue.  In  case  of  the  death,  marriage,  or  other  disabil- 
ity of  a  party,  the  court  may,  at  any  time  within  one  year  thereafter,  allow 
the  action  to  be  continued  by  or  against  his  personal  representatives  or  suc- 
cessor in  interest. "  And  by  section  144  it  is  provided  that  *'the  plaintiff  may 
at  the  time  of  issuing  the  summons,  or  any  time  afterwards,  have  the  property 
of  the  defendant  attached  as  security  for  the  satisfaction  of  any  judgment  that 
may  be  recovered.  *  *  *  From  the  date  of  the  attachment  until  it  be  dis- 
charged or  the  writ  executed,  the  plaintiff,  as  against  third  persons,  shall  be 
deemed  a  purchaser  in  good  faith  for  a  valuable  consideration  of  the  property, 
real  and  personal,  attached.  *  *  *  If  effect  be  given  to  all  of  these  pro- 
visions of  the  Code,  the  attachment  is  not  dissolved  by  death.  If  a  party  die, 
the  adverse  party  may,  witliin  one  year  thereafter,  cause  the  action  to  be  con- 
tinued by  or  against  the  personal  representatives  of  such  deceased  party;  and 
the  effect  of  a  judgment  in  such  action  is  to  subject  the  property  attached  to 
its  payment.  There  is  some  conflict  among  the  authorities  on  the  subject; 
but  I  think  the  decided  weight  of  authority,  as  well  as  the  better  reason,  is  to 
the  effect  that  an  attachment  is  not  dissolved  by  death  unless  some  statute  ex- 
pressly so  declares.  In  More  v.  Thayer^  10  Barb.  258,  a  complaint  had  been 
filed,  and  <'in  attachment  issued  and  served,  but  no  summons  liad  been  served; 
but  the  court  had  acquired  sucli  jurisdiction  of  the  action  by  the  allowance  of 
the  provisional  remedy  of  attachment  that  the  defendant's  administrator  could 
be  brought  in,  and  the  attached  property  subjected  to  the  judgment.  So,  in 
Perkins  v.  Norvell,  6  Humph.  151,  it  was  held  tliat  the  death  of  the  defend- 
ant did  not  dissolve  the  attachment,  and  that  ttie  attached  property  might  be 
subjected  to  the  payment  of  the  debt  by  bringing  in  the  heirs  by  means  of  a 
scire  facias.  In  Thacher  v.  BancrofU  15  Abb.  Pr.  243,  an  attachment  was 
issued,  and  on  the  same  day  the  defendant  died.  Subsequently  his  executor 
appeared,  and  defended  the  action,  and  judgment  was  rendered  in  favor  of  the 
plaintiff.  In  passing  on  the  question  whether  the  attachment  held  the  prop- 
erty or  not,  the  court  said:  "  The  attachment  remains  in  force  notwitljstanding 
the  death  of  the  defendant.  The  revival  of  the  action  by  the  appearance  of 
the  executor  enables  the  plaintiff  to  obtain  his  judgment.  Payment  of  such 
judgment  out  of  the  attached  property  can  only  be  obtained  through  an  execu- 
tion by  which  the  attached  property  is  to  be  sold. "  So  in  Kennedy  v.  Raguet, 
1  Bay,  484,  an  attachment  was  issued,  and  certain  persons  were  garnished 
The  garnishees  made  default,  and  judgment  went  against  them.  About  the 
time  or  immediately  after  the  issuing  execution  it  was  discovered  that  Raquet, 
the  principal  debtor,  had  died  at  Bordeaux  before  the  signing  of  judgment 
against  the  garnishees.  They  therefore  moved  to  set  aside  the  judgment  and 
execution  against  them,  for  the  reason  that  the  death  of  the  defendant  before 
judgment  abated  the  action,  and  dissolved  the  attachment.  But  their  motion 
was  disallowed,  and  they  were  held  liable  on  the  judgment.  So,  also,  in  Mot- 
man  V.  Fisher,  49  Miss.  472,  it  was  held,  in  effect,  that,  if  a  defendant  die 
after  the  service  of  a  writ  of  attachment,  the  writ  is  not  abated,  but  may  pro- 
ceed to  judgment;  the  court  holding  that  the  proceedings  thereby  become 
strictly  in  rem,  under  the  statute  of  that  state.  And  the  like  rule  was  held  in 
White  V.  Heavner,  7  W.  Va.  324,  the  court  saying:  "The  death  of  Henry 
O'Middleton,  the  debtor,  after  the  attachment  was  levied  on  the  .Teal  property, 
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did  not  dissolve  the  attachment,  or  the  lien  thereof  upon  the  realty  attached. " 

2.  But  it  Is  argued  that  this  judgment  is  void,  and  for  that  reason  it  ought 
to  have  been  set  aside.  But  the  authorities  do  not  sustain  this  position.  It 
must  be  remembered  that  the  judgment  itself  is  not  before  us,  for  the  reason 
the  appellant  took  no  appeal  from  it.  We  are  not,  therefore,  required  or  per- 
mitted to  say  whether  it  is  reversible  for  error  or  not.  The  only  necessary 
point  for  us  to  consider  on  this  branch  of  the  case  is  whether  or  not  the  court 
below  erred  in  overruling  the  appellant's  motion  for  the  reason  stated  therein. 
The  decided  weight  of  authority  seems  to  be  to  the  effect  that  if  a  court  of 
general  jurisdiction,  or  a  court  which  has  acquired  full  jurisdiction  over  the 
cause  and  over  the  parties,  renders  a  judgment  for  or  against  a  party  after  the 
death  of  such  party,  the  judgment  is  not  for  that  reason  void.  It  may  be  er- 
roneous, but,  until  reversed  by  some  appropriate  proceeding,  it  is  valid.  In 
Reid  v.  Holmes,  127  Mass.  326,  the  question  came  before  the  supreme  court 
of  that  state,  and  it  was  held  the  judgment  was  not  void.  The  court  said: 
"If  the  fact  agreed  in  the  case  stated  of  the  death  of  the  defendant  after  the 
default,  and  before  the  judgment,  is  competent  to  be  considered,  it  does  not 
show  that  the  judgment  is  absolutely  void.  The  court  at  the  time  of  bring- 
ing the  former  action  had  jurisdiction  of  the  subjectrmatter  and  of  the  parties, 
and  might  after  the  death  of  the  defendant  have  rendered  judgment  against 
him  as  of  a  previous  term.  {Tapley  v.  Martin,  116  Mass.  275;  Kelley  v.  Riley, 
106  Mass.  339,  341;  Tapley  v.  Qoodsell,  122  Mass.  176-181;)  or  the  judgment 
actually  entered  might,  on  motion  of  the  plaintiff,  have  been  amended  so  a^ 
to  stand  as  a  judgment  nunc  pro  tunc,  or  have  been  vacated,  and  the  admin- 
istrator summoned  into  defend  the  action,  (Stickney  v.  Davis,  17  Pick.  169.)" 
So,  in  Case  v.  Ribelin,  1  J.  J.  Marsh.  29,  it  was  held  that  such  a  judgment 
was  not  void,  but  erroneous;  tliat  the  error  consisted  of  matter  of  fact  which, 
not  appearing  on  the  record,  the  court  could  not  notice,  and  that  the  same 
was  to  be  corrected  by  a  writ  of  error  coram  vobis,  Yaple  v.  Titus,  41  Pa. 
St.  195,  is  to  the  same  effect;  and  other  authorities  announce  the  same  prin- 
ciple. Hayes  v.  Shaw,  20  Minn.  405,  (Gil.  355;)  Coleman  v.  McAnulty,  16 
Mo.  173;  Camden  v.  Robertson,  2  Scam.  507. 

3.  But  under  the  state  of  this  record  at  the  time  M.  B.  Baird  is  said  to  have 
died,  it  was  the  duty  of  the  court  to  see  that  the  plaintiff  was  not  prejudiced 
by  its  delay  in  entering  judgment.  The  court  overruled  the  defendant's  de- 
murrer to  the  plaintiff's  complaint  on  the  first  day  of  the  October  term .  They 
did  not  apply  for  leave  to  answer  or  plead  further.  At  the  time  the  demurrer 
was  overruled,  the  plaintiff  was  then  entitled  to  a  judgment  according  to  the 
prayer  of  his  complaint.  His  cause  of  action  stood  admitted  upon  the  record, 
and  it  was  the  duty  of  the  court  to  enter  judgment  against  the  defendants  ac- 
cording to  the  facts  as  they  were  alleged  in  the  complaint.  If,  while  the  cause 
is  in  this  condition,  the  defendant  dies,  the  plaintiff  is  not  to  lose  the  fruits 
of  his  litigation,  and,  if  necessary,  it  is  the  duty  of  the  court  to  enter  judg- 
ment nunc  p;t>  tunc  as  of  the  previous  term,  or,  under  our  practice,  an  earlier 
day  in  that  term.  This  is  the  common-law  rule  of  practice,  and  the  Code 
has  not  changed  it.  In  Blaisdell  v.  Harris,  52  N.  H.  191,  after  verdict  for 
the  plaintiff,  the  case  was  transferred  to  the  law  term  for  the  consideration  of 
the  full  bench,  upon  exceptions  taken  by  the  defendant.  While  the  cause  was 
thus  pending  in  the  law  term,  the  defendant  died.  Afterwards,  the  defend- 
ant's exceptions  being  overruled,  it  was  held  that  the  plaintiff  should  have 
judgment  as  of  the  previous  term,  when  the  verdict  was  rendered.  In  Tapley 
V.  Martin,  116  Mass.  275,  it  was  held  that  if,  after  verdict  for  the  plaintiff, 
the  defendant  dies,  the  court  has  power  to  pass  upon  the  exceptions  alleged 
by  him,  and,  if  justice  requires,  to  enter  judgment  nunc  pro  tunc  as  of  the 
term  when  the  verdict  was  rendered,  although  no  administrator  had  been  ap- 
pointed in  said  state.  And  the  same  principle  was  announced  in  Wilson  v. 
Myers,  15  Amer.  Dec.  510.    And  this  practice  prevails  generally.    McLean 
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V.  State,  8  Heisk.  22;  Spalding  v.  Congdon,  18  Wend.  543;  Currier  v.  In- 
habitants  of  Lotoell,  16  Pick.  170;  Gr^th  v.  Ogle^  1  Bin.  172;  Tooker  v. 
2>wA:e  of  Beavfort,  1  Burrows,  146;  2  Tidd,  Pr.  9S2.  Generally,  the  law  does 
not  regard  fractions  of  a  day,  except  in  cases  where  the  hour  itself  is  material; 
as  in  case  where  priority  of  judgments,  or  priority  of  lien,  and  the  like,  is  in 
question.  Maroin  v.  Maixin,  76  N.  Y.  241;  Judd  v.  Fulton,  4  How.  Pr. 
298;  Phelan  v.  Douglass,  11  How.  Pr.  193;  Turnpike  Road  v.  Haywood,  10 
Wend.  422;  Hughes  v.  Patton,  12  Wend.  234;  8maU  v.  MeChesnay,  3  Cow. 
19;  Clute  v.  Clute,  8  Denio,  263;  Blydmburgh  v.  Cotheal,  4  N.  Y.  418 ;  /o7W« 
V.  Porter,  6  How.  Pr.  286.  Counsel  for  appellant  have  not  cited  a  single  au- 
thority from  any  book  holding  that,  for  the  purpose  of  defeating  a  judgment 
of  a  court  of  general  jurisdiction,  the  legal  representative  of  a  deceased  defend- 
ant may  allege  that  on  the  same  day,  and  at  a  previous  hour  before  the  ren- 
dition of  the  judgment,  his  intestate  had  died,  and  my  own  researches  have 
failed  to  find  any  authority  for  that  position.  Our  views  on  the  merits  being 
adverse  to  the  defendant,  we  have  not  thought  it  necessary  to  consider  or 
decide  the  technical  objections  urged  as  to  the  form  in  which  the  questions 
are  presented. 

There  being  no  error  prejudicial  to  the  rights  of  the  appellant,  the  judgment 
appealed  from  must  be  affirmed. 


ae  Or.  219) 

Che  Gong  et  ah  v.  Stearns,  Judge. 
{Supreme  Court  of  Oregon,    April  16, 1888.) 

L  Bill  ot  Exceptions— Time  of  Siqnino. 

There  is  no  statute  in  this  state  fixing  the  time  within  which  a  circuit  judge  may 
sign  a  bill  of  exceptions. 

2.  Same— PowEJt  or  Circuit  Judge. 

If,  during  the  progress  of  a  trial,  a  party  took  exceptions,  which  were  Induced  to 
writing,  or  noted  on  the  judge* s  minutes,  and  for  any  satisfactory  cause  he  was 
unable  to  have  his  bill  of  exceptions  drawn  out  in  form  and  signed  during  the 
term,  the  iudfire  who  presided  at  the  trial  has  the  power  to  sign  the  same  after- 
wards, and  it  becomes  a  part  of  the  record,  with  the  same  effect  as  if  signed  during 
the  term.* 

MoTrgan  v.  Thmrvpeon^  13  Or.  2a0,  9  Pac.  Rep.  564.  This  case,  so  far  as  it  is  in 
conflict  with  this  opinion,  is  overruled. 

8.  Same— MAin>AMU8  to  Ck)MFEL  Settlement^— Power  ov  Supreme  Court. 

As  incident  to  and  in  aid  of  its  appellate  jurisdiction,  this  court  has  the  power, 
hy  writ  of  tnandivmus,  to  require  a  circuit  judge  to  settle  and  allow  a  bill  of  ex- 
ceptions. 

{Syllabus  by  tJi-e  CoiirU) 

Original  proceedings  in  mandamUfS, 

Williams  <&  Wood  and  P.  H.  De  Arcy,  for  petitioners.  Henry  E.  McGhiin 
and  N*  D.  Simon,  contra. 

^  Bills  of  exceptions  must  be  prepared  and  settled  before  the  end  of  the  term  at  which 
the  cause  wes  tried.  Sweet  v.  Perkins,  24  Fed.  Rep.  777:  Stave  Co.  v.  Manufacturing 
Co.,  d2  Fed.  Rep.  822:  or  within  such  time  as  the  parties  oy  their  agreement,  made  part 
of  the  record,  may  stipulate,  or  within  the  time  allowed  by  the  court  in  its  order  to  that 
effect,  made  m  term-time  and  appearing  in  the  record,  Hake  v.  Strubel.  (111.)  12  N.  E. 
Rep.  676;  City  of  Westminster  v.  Shipley,  (Md.)  18  Atl.  Rep.  866.  A  distinction  is  to 
be  observed  in  this  respect  between  the  settling  and  allowance  of  a  bilL  which  is  an 
act  judicial  in  its  nature,  and  the  act  of  signing  and  sealing  the  bill,  which-  Is  merely 
ministerial.  Hake  v.  Strubel,  (111.)  12  N.  E.  Rep.  676.  The  bill  must  be  signed  during 
term-time,  unless  authorized  to  be  signed  after  adjournment,  by  consent  or  agreement 
of  counsel.  Markland  v.  Albes.  (Ala.)  2  South.  Rep.  128;  State  v.  Smith,  (Kan.)  16  Paa 
Rep.  254.  Bills  of  exceptions  nled  more  than  10  days  after  the  expiration  of  the  trial 
term  of  the  court  below  will  not  be  considered  on  appeal.  Stewart  v.  State,  (Tex.)  6  S. 
W.  Rep.  317.  But  where  one  has  done  all  in  his  power  to  procure  the  settlement  of, 
and  signature  to,  the  bill,  he  cannot  be  prejudiced  by  the  delay  of  the  judge.  Davis  v. 
Patrick,  7  Sup.  Ct.  Rep.  1102;  Stave  Co.  v.  Manufacturing  Co.,  swpra. 
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Stbahan,  J.  During  the  present  term  the  plaintiffs  filed  their  petition  in 
this  court  praying  that  an  alterative  writ  of  mandamus  issue,  directed  to 
Hon.  Loyal  B.  Stearns,  judge  of  the  Fourth  judicial  district,  requiring  him 
to  settle  and  sign  a  bill  of  exceptions,  or  to  show  cause  why  he  refuses.  The 
writ  was  awarded,  and  the  return  is  now  before  the  court,  and  will  be  more 
particularly  referred  to  presently.  It  appears  from  the  petition  and  exhibits 
that  on  the  13th,  14tb,  and  15th  days  of  December,  1887,  the  plaintiffs  were 
tried  for  the  crime  of  murder  in  the  first  degree  in  the  circuit  coui-t  of  the 
state  of  Oregon  for  Multnomah  county,  and  that  Hon.  L.  B.  Stearns  presided 
as  judge  at  said  trial;  that  numerous  exceptions  were  taken  by  the  peti- 
tioners to  the  rulings  of  said  court  during  the  progress  of  said  trial,  but  that 
the  same  were  not  then  written  out  and  signed  by  said  judge;  and  that  the 
trial  resulted  in  a  verdict  of  guilty  as  charged  in  the  indictment,  and  the  peti- 
tioners were  sentenced  to  be  hanged.  At  the  conclusion  of  the  trial,  the  at- 
torneys for  the  petitioners  asked  and  obtained  leave  of  court  to  present  a  bill 
of  exceptions  to  the  judge  for  his  signature  within  10  days.  No  bill  of  ex- 
ceptions appears  to  have  been  presented  for  the  judge's  signature  within  the 
time  specified  in  the  order.  Thereafter  other  counsel  appeared  for  peti- 
tioners, and  tendered  a  bill  of  exceptions  to  the  judge  for  his  signature  on  the 
16th  day  of  February,  1888.  The  return  is  in  the  nature  of  a  demurrer  to 
the  writ.  It  does  not  controvert  any  of  the  facts  alleged,  but  alleges,  in  sub- 
stance, that  it  affirmatively  appears  that  no  bill  of  exceptions  was  prepared 
or  tendered  to  said  judge  within  the  term  at  which  the  trial  was  had,  nor 
within  any  extension  of  time  for  that  purpose,  and  that  no  bill  of  exceptions 
was  tendered  until  after  the  final  adjournment  of  the  court  for  the  term,  and 
after  said  judge  had  lost  all  jurisdiction  or  control  over  the  matter,  and  was 
and  is  wholly  without  power  or  authority  to  settle  or  sign  said  bill.  The 
question  as  to  the  sufficiency  of  this  return  has  been  argued,  and  it  is  the 
only  contested  point  before  us.  The  question  presented  for  determination  is 
whether  or  not  in  any  case,  or  under  any  circumstances,  a  circuit  judge  has 
the  power  to  sign  and  allow  a  bill  of  exceptions  embodying  the  exceptions  taken 
and  allowed  during  the  progress  of  the  trial,  but  not  then  written  out  for 
want  of  time,  or  other  sufficient  cause. 

No  time  is  fixed  by  any  statute  in  this  state  within  which  a  circuit  judge 
may  sign  a.  bill  of  exceptions,  or  denying  his  right  to  sign  it  after  the  term. 
Hill's  Code,  §  231,  provides:  "The  point  of  the  exception  shall  be  particularly 
stated,  and  may  be  delivered  in  writing  to  the  judge,  or  entered  in  his  minutes, 
and  at  the  time,  or  afterwards,  be  corrected  until  made  conformable  to  the 
truth;"  and  section  233  provides:  "The  statement  of  the  exception,  when 
settled  and  allowed,  shall  be  signed  by  the  judge,  and  filed  with  the  clerk,  and 
thereafter  it  shall  be  deemed  and  taken  to  be  a  part  of  the  record  of  the  cause. 
•  *  *"  In  Ah  Lep  v.  Qong  Choy,  13  Or.  205,  9  Pac.  Rep.  483,  this  court 
had  under  consideration  the  question  presented  by  this  record.  In  that  case 
the  judgment  was  entered  on  the  16th  day  of  March,  1885,  and  the  notice  of 
appeal  was  served  two  days  thereafter.  On  the  Ist  day  of  October,  1885,  the 
bill  of  exceptions  was  settled  and  allowed  by  the  judge  who  presided  at  the 
trial,  and  on  the  same  day  was  filed  with  the  clerk.  This  court  will  notice 
judicially  that  the  terms  of  the  circuit  court  of  Multnomah  county  are  on  the 
third  Monday  in  January,  the  first  Monday  in  May,  and  the  first  Monday  in 
September,  so  that  two  terms  of  court  intervened  between  the  date  of  the 
judgment  and  the  signing  of  the  bill  of  exceptions  in  Ah  Lep*8  Case.  In  that 
case  the  language  of  GtOldthwaite,  J.,  in  Etheridge  v.  Hall,  7  Port.  (Ala. )  47, 
is  quoted  with  approbation ,  to  the  effect  that  the  court  did  not  wish  to  be  con- 
sidered as  expressing  the  opinion  that  the  practice  of  signing  bills  of  excep- 
tions after  the  termination  of  the  court  is  proper;  but  cases  may  exist  in  which 
it  is  necessary  to  pursue  this  course,  as  it  is  not  infrequent  that  sufficient  time 
is  not  allowed  to  enable  a  judge  to  examine  them  during  the  term,  or  counsel 
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may  be  too  busy  to  prepare  them,  etc.  And  Thayer,  J.»  said:  "I  am  unable 
to  discover  that  the  law  has  absolutely  prescribed  any  definite  time,  in  which 
the  exceptions  shall  be  put  in  form  and  signed.  The  bill  of  exceptions  should 
be  tendered  to  the  judge  immediately  after  the  trial,  unless  a  definite  time  is 
given  therefor.  The  nature  of  the  aifair  requires  this  to  be  done,  but  the  set- 
tlement and  allowance  of  the  statement  of  it  may  necessarily  occupy  a  long 
time.  In  my  opinion,  that  matter  should  be  left  largely  to  the  convenience 
of  the  trial  judge."  So,  in  considering  the  effect  of  a  provision  in  the  Code 
of  California  requiring  a  bill  of  exceptions  to  be  made  within  10  days  after 
the  trial,  the  supreme  court  of  that  state  said:  "We  think  that  the  statute 
directing  a  statement  to  be  made  within  ten  days,  and  signed  by  the  judge,  in 
a  criminal  case,  is  directory  merely.  The  phraseology  is  different  from  that 
of  the  practice  act  in  reference  to  like  provisions  in  civil  cases,  and  the  reason 
of  the  rule  is  likewise  different.  It  would  be  holding  the  rule  with  great  rigor 
to  hold  a  prisoner  absolutely  concluded  of  his  rights  by  the  failure  of  the  judge 
to  settle  or  sign  a  statement  within  a  limited  time."  People  v.  WoppnevtX^ 
Cal.  437.  And  the  same  principle  is  announced  in  People  v.  Zee,  14  Cal.  510» 
In  People  v.  White,  34  Cal.  183,  the  bill  of  exceptions  was  not  settled  and 
allowed  until  nearly  a  year  after  the  trial,  and  the  attorney  general  suggested 
that  the  same  should  be  disregarded;  but  the  court  refused  to  act  upon  this 
suggestion,  and  said:  '*Why  there  was  so  long  delay  does  not  appear;  but  it 
is  settled  that  the  statute  in  relation  to  the  time  within  which  bills  of  excep- 
tions should  be  tendered  and  settled  is  directory,  (Crim.  Prac.  Act,  §  435,) 
and  that  this  court  will  not  inquire  into  the  reasons  which  induced  the  judge 
below  to  sign  them  after  the  time  fixed  by  the  statute,  but  will  presume  they 
were  sufficient."  A  similar  statute  in  the  state  of  Nevada  has  received  the 
same  construction.  State  v.  8alge,  1  Nev.  455;  State  y,  BaJcer,  8  Nev.  141. 
Many  cases  might  be  cited  which  hold  that  the  power  of  the  judge  to  sign  a 
bill  of  exceptions  ends  with  the  term  at  which  the  trial  was  had;  but  a  num- 
ber of  those  cases  hold  that  under  very  extraordinary  circumstances  the  power 
to  sign  and  seal  a  bill  of  exceptions  may  be  exercised  after  the  term.  Herbert 
V.  Butler,  14  Blatchf.  357;  Whalen  v.  STieridan,  18  Blatchf.  808.  5  Fed.  Eep. 
436;  U.S.  V.  BreitUng,  20  How. 252;  Marye  v.  Strouse,  5  Fed.  Rep.  494;  Coe 
v.  Morgan,  13  Fed.  Bep.  844;  Dredge  v.  Forsyth,  2  Black,  563;  Sheldon  v. 
Wood,  14  How.  Pr.  19;  Bortle  v.  Mellen,  14  Abb.  Pr.  228.  No  doubt  the 
better  rule  of  practice  is  to  have  the  bill,  of  exceptions  signed  and  filed  during 
the  term  at  which  the  judgment  is  rendered,  or  such  further  time  as  may  be 
allowed  by  order  for  that  purpose;  but  in  a  mere  matter  of  practice,  which 
may  be  affected  by  circumstances  that  cannot  be  foreseen,  I  am  unwilling  to 
lay  down  an  unbending,  inflexible  rule  which  shall  tie  the  hands  of  the  circuit 
judges,  and  prevent  them  from  completing  the  record  in  cases  tried  before 
them  if  not  done  during  the  term,  or  within  some  time  to  be  fixed  by  order. 
It  is  a  power  that  pertains  to  the  records  of  the  circuit  courts,  and  I  think  its 
exercise  may  be  safely  left  to  the  sound,  judicial  discretion  of  the  circuit  judges. 
In  their  hands  it  is  not  likely  to  be  abused,  but  will  be  used  in  furtherance  of 
justice.  A  party  has  a  right  of  appeal,  to  be  exercised  in  a  civil  case  within 
six  months  after  the  judgment,  and  in  a  criminal  case  within  one  year  there- 
after. If,  during  the  trial,  he  took  exceptions  which  were  reduced  to  writing, 
or  noted  on  the  judge^s  minutes,  and  for  any  satisfactory  cause  was  unable  to 
have  his  bill  of  exceptions  drawn  out  in  form  and  signed  during  the  term, 
there  can  be  no  doubt  that  the  judge  who  presided  at  the  trial  has  the  power 
to  sign  the  same  afterwards,  and  it  becomes  a  part  of  the  record,  with  the 
same  effect  as  if  signed  during  the  term. 

The  misapprehension  of  the  learned  circuit  judge  as  to  his  power  in  this 
matter  no  doubt  grew  out  of  the  decisions  of  this  court  in  Holcomh  v.  Teal, 
4  Or.  352,  and  Morgan  v.  Thompson,  13  Or.  230,  9  Pac.  Rep.  564.  Holcomh 
V.  Teal  cannot  be  considered  as  an  authority  on  this  point,  after  what  was 
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said  by  Thayer,  J.,  in  Ah  Lep  v.  Gong  Choy,  siipra;  and  after  a  careful  re- 
examination of  the  subject  we  feel  constrained  to  say  that  in  so  far  as  Morgan 
V.  Thompson,  supra,  is  in  conflict  with  what  is  here  said,  the  same  must  be 
considered  as  overruled.  No  question  is  made  as  to  the  power  of  this  court 
as  incident  to  and  in  aid  of  its  appellate  authority  to  grant  the  relief  prayed 
for,  further  than  to  say  that  it  Is  the  remedy  provided  by  law  to  enforce  the 
performance  of  an  act  which  the  law  specially  enjoins  as  a  duty  resulting  from 
an  office,  trust,  or  station.  Hiirs  Code,  g  593;  Mos.  Mand.  19;  High,  Extr. 
Rem.  §§  199,  200.  I  thinic  it  proper  to  add  that,  if  the  bill  of  exceptions  were 
only  to  be  signed  because  the  circumstances  are  extraordinary  and  unusual, 
enough  is  shown  to  entitle  the  petitioners  to  the  writ.  The  prisoners  are  un- 
der sentence  of  death.  Through  some  misunderstanding  with  their  counsel, 
they  failed  to  have  their  aid  in  the  preparation  of  a  bill  of  exceptions  within 
the  time  fixed  by  the  order  of  the  court,  and  without  the  aid  of  counsel  they 
were  entirely  helpless.  The  bill  of  exceptions  tendered,  if  true,  furnishes 
ample  reason  for  placing  this  case  in  a  condition  to  be  heard  before  this  court. 
In  addition  to  these  facts,  the  petitioners  are  imprisoned  without  bail,  are 
Chinamen,  and  unable  to  speak  or  understand  the  English  language  to  any 
considerable  extent,  and  had  no  money  with  which  to  employ  counsel  after 
the  trial  ended.  Nor  can  it  be  overlooked,  in  this  connection,  that  the  circuit 
judge  has  certified  that  in  his  opinion  there  was  probable  cause  for  an  appeal. 
It  follows  from  what  has  been  said  that  the  return  is  insufficient.  Let  the 
writ  issue  requiring  the  circuit  judge  to  settle,  sign,  and  allow  a  bill  of  excep- 
tions according  to  the  facts  as  they  occurred  upon  the  trial  of  the  petitionee 
before  him. 


(16  Or.  232)  ^  ^  .      , 

Steffin  «.  Hill  et  oL 
(Supreme  Court  of  Oreg<m.    April  16,  1888.) 
Injunction— To  Municipal  Boards— Public  laiPROvEMENTS— Plbadino. 

Where,  under  a  city  charter,  two  modes  are  aUowed  in  the  improvement  of  the 
streets  of  the  city, — ^byone  of  which  the  cost  thereof  maybe  paid  out  of  the  general 
funds  of  the  city ;  and  by  the  other,  may  be  charged  to  the  property  adjacent  to  the 
improvements,— and  the  common  counsel  has  caused  a  street  to  be  improved,  an  in- 
junction will  not  be  granted,  at  the  suit  of  a  resident  tax-payer,  to  restrain  the  city 
officers  from  paying  the  expenses  thereof  out  of  the  general  fund,  without  showing 
in  his  complaint  that  the  street  was  proposed  to  be  improved,  and  made  a  charge 
upon  the  property  adjacent  thereto. 
(SyUahus  hy  the  Court.) 

Appeal  from  circuit  court,  Multnomah  county. 

F,  B.  Jolly,  for  appellant.    B.  B.  Williams  for  respondents. 

Thayer,  J.  This  appeal  is  from  a  decree  of  the  circuit  couit  for  the  county 
of  Multnomah,  recovered  by  the  respondents  against  the  appellant,  upon  de- 
murrer to  the  appellant's  complaint.  It  appears  from  the  transcript  that  the 
appellant  commenced  a  suit  in  the  said  circuit  court  against  the  respondents, 
who  were  alleged  to  have  been  the  mayor,  recorder,  and  councilmen  of  the  city 
of  Albina,  to  restrain  them  from  issuing  a  warrant  on  the  treasurer  of  said 
city  for  the  sum  of  $1,260,  or  any  sum,  to  one  O'Neil,  or  any  one,  for  the  im- 
provement of  a  certain  street  of  the  city,  known  as  "Russell  Street,"  for  cer- 
tain reasons  alleged  in  the  complaint.  The  only  question  in  the  case  is  whether 
the  complaint  is  sufficient  to  entitle  the  appellant  to  the  relief  claimed.  The 
demurrer  to  the  complaint  was  upon  the  ground  that  it  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  suit.  The  firat  objection  to  the  complaint  is 
that  the  respondents  were  sued  personally,  and  not  in  their  official  characters. 
It  seems  to  me  that  the  suit  should  have  been  against  the  respondents  in  their 
official  capacity;  but  that  question  is  technical,  and  does  not  go  to  the  merits 
of  the  case.  The  complaint  is  so  loosely  drawn  that  it  is  difficult  to  ascertain 
therefrom  the  real  grou  nds  upon  which  the  respondents  are  sought  to  be  en« 
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joined.  The  allegation  is  "that  the  defendants,  mayor,  recorder,  and  council- 
men  of  said  city  before  the  commencement  of  this  suit,  claimed  to  have,  but 
did  not,  let  to  0*Neil  a  contract  for  the  improvement  of  Bussell  street  from," 
etc.;  "that  said  contract  was  not  let  by  defendants  in  accordance  with  the  pro- 
visions of  section  18  of  the  charter  of  said  city,  or  ordinance  No.  9,  as  passed 
by  the  common  council  thereof  on  June  1,  1887,  and  approved  by  the  mayor 
of  said  city  on  June  3,  1887. "  The  pleader,  after  setting  out  section  2  of  said 
ordinance,  which  is  to  tiie  effect  that  the  person,  etc.,  to  whom  the  contract  is 
let  will  be  required  to  enter  into  a  stipulation  that  he  will  look  for  payment 
only  to  the  fund  to  be  assessed  upon  the  property  liable  to  pay  for  such  im- 
provement, and  collected  and  paid  into  tiie  city  treasury  for  tliat  purpose;  and 
will  not  require  the  city,  by  any  legal  process  or  otherwise,  to  pay  the  same 
out  of  any  other  fund, — alleged  that  no  one  was  authorized  by  the  common 
council  of  said  city  to  advertise  for  bids  for  the  improvement  of  said  Bussell 
street.  That  said  common  council  received  bids  contrary  to  notices  posted  up 
for  30  days,  which  set  forth  that  said  Bussell  street  was  proposed  to  be  im- 
proved between  certain  points  and  in  a  certain  manner.  That  said  common 
council  received  bids  and  awarded  the  contract  for  grading  only  on  said  Bus- 
sell  street,  and  did  so  contrary  to  said  notices,  and  to  section  8  of  said  ordi- 
nance No.  9,  and  without  giving  any  notice  that  it  would  advertise  or  let  same, 
as  said  O'Keil  knew;  nor  had  it  ordered  that  the  notice  required  by  section  2 
of  said  ordinance  No.  9,  should  not  be  published.  That  said  common  coun- 
cil has  made  no  effort  to  levy  an  assessment  on  the  property  adjacent  to  and 
abutting  on  said  Bussell  street  for  the  improvement  thereof.  That  said  mayor, 
recorder,  and  common  councii  of  said  city  were  about  to,  and  w^ould  if  not  re- 
strained by  an  order  of  the  court,  unlawfully,  and  contrary  to  the  charter  of 
said  city»  and  to  said  ordinance  No.  9,  issue  a  warrant  on  the  treasury  of  said 
city  to  O'Neil  for  $1,260  for  the  alleged  improvement  of  said  Bussell  street. 

The  real  grounds  of  the  suit  seem  to  be  that  the  officers  of  the  city  were 
about  to  misapply  its  funds,  and  that  the  appellant,  being  a  resident  freeholder 
and  tax-payer  of  the  city,  would  be  injured  in  consequence.  It  is  almost  im- 
possible, however,  to  determine  from  the  complaint  wherein  the  said  officers 
of  the  city  were  doing,  or  threatening  to  do,  any  act  in  violation  of  its  charter 
or  ordinances.  Tlie  common  council  of  the  city  have  power  and  authority, 
within  its  corporate  limits,  subject  to  certain  conditions,  to  grade,  gravel, 
pave,  plank,  or  otherwise  improve  and  keep  in  repair  highways,  streets,  and 
alleys.  The  conditions  referred  to,  are  that  no  property  shall  be  assessed  for 
the  construction  of  such  improvements  for  more  than  one-half  of  its  last 
county  assessed  valuation;  that  if  two-fifths  of  the  property  owners  on  such 
street,  and  adjacent  thereto,  shall  oppose  such  improvement  by  remonstrance, 
then  such  improvement  shall  not  be  ordered ;  that  no  property  shall  be  taxed 
more  than  once  for  such  improvement;  and  that  in  case  of  proposed  street  im- 
provement, where  the  improvement  proposed  is  to  be  made  at  the  expense  of 
the  property  adjacent  thereto,  30  days'  notice  of  such  intention  shall  be  given 
by  posting  three  notices  thereof  in  public  places  of  said  city.  Sub.  6,  §  18, 
City  Charter.  It  is  obvious  from  the  above  provision  that  the  common  coun- 
cil of  said  city  is  authorized  to  adopt  either  of  two  modes  in  the  improvement 
of  streets  therein.  It  may  cause  the  improvement  to  be  made,  and  pay  the 
expense  thereof  out  of  the  general  fund,  or  it  may  cause  it  to  be  made,  and 
charge  the  cost  of  the  improvement  upon  the  lots  and  blocks  fronting  and 
abutting  upon  the  street  improved;  and  it  is  evident  to  my  mind  that  the  con- 
ditions annexed  to  the  power  which  are  above  set  out  apply  only  when  the  lat- 
ter mode  is  adopted.  I  think  the  last  one  of  the  conditions  referred  to  clearly 
indicates  that  view  If  such  is  the  correct  construction  of  the  said  provision 
of  the  charter,  then  it  would  be  necessary  that  the  complaint,  in  order  to  state 
a  cause  of  suit,  should  show  that  the  said  improvement  of  Bussell  street  was 
made  in  accordance  with  said  latter  mode ;  for,  if  it  were  made  under  the 
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former  mode,  payment  of  the  expense  thereof  out  of  the  general  fund  in  the 
city  treasury  would  be  entirely  proper.  That  really  is  the  only  way  in  which 
it  could  be  paid;  but  if  the  improvement  in  the  beginning  was  proposed  to  be 
made  at  the  expense  of  the  lots  and  blocks  fronting  and  abutting  upon  said 
street,  and  the  common  council  had  subsequently  undertaken  and  threatened 
to  pay  it  out  of  the  general  fund,  there  might  be  grounds  for  claiming  that 
there  was  an  unlawful  attempt  to  divert  the  funds  of  the  city  improperly.  In 
order,  however,  to  make  the  improvement  at  the  expense  of  the  property  ad- 
jacent thereto,  30  days'  notice  of  such  intention  was  required  to  be  given  by 
posting  the  three  notices  as  before  mentioned.  It  was  necessary  that  the  no- 
tices should  express  that  intention,  and  the  complaint  should  have  shown  such 
fact.  It  does  show,  inferentially,  that  notices  were  posted  up  30  days  setting 
forth  that  said  Russell  street  was  proposed  to  be  Improved  from  and  to  cer- 
tain points,  and  in  a  certain  manner;  but  contains  no  allegation  that  the  in- 
tention to  make  such  improvement  at  tlie  expense  of  the  property  adjacent 
thereto  was  expressed  in  said  notices.  For  anything  which  appears  in  the 
complaint,  the  common  council  may  have  intended  at  the  outset  to  make  the 
expense  of  the  improvement  a  general  charge  upon  the  city,  which  it  had  the 
right  to  do  under  the  chai-ter.  Nor  does  the  provision  of  the  ordinance  set 
out  in  the  complaint  prevent  that  body  from  pursuing  such  a  course.  The 
common  council  could  not  curtail,  by  ordinance,  its  power,  under  the  charter, 
if  it  were  to  attempt  to  do  so.  I  do  not  tbink,  however,  that  it  attempted  by 
the  said  provision,  to  do  that. 

The  provision  evidently  only  applies  to  the  cases  where  the  expense  of  the 
improvement  is  intended  to  be  charged  upon  the  adjacent  property.  If  the 
common  council;  therefore,  had  let  to  O'Xeil  the  contract  for  the  improve- 
ment of  Russell  street,  it  does  not  follow  that  he  was  required  to  enter  into 
the  stipulation  referred  to  in  the  said  provision  of  the  ordinance.  It  had  the 
right  to  advertise  for  bids,  and  to  enter  into  a  contract  for  the  improvement 
of  the  street  under  its  power  to  make  improvements,  at  the  general  expense 
of  the  city,  which  was  unaffected  by  the  city  ordinance,  or  the  conditions  in 
the  charter  heretofore  mentioned.  Under  this  view  of  the  said  charter,  the 
complaint  was  wholly  defective,  and  the  circuit  court  properly  sustained  the 
demurrer  to  it.  If  I  am  correct  in  the  view  which  I  have  expressed,  it  fol- 
lows that  the  charter  of  tlfe  city  of  Albina  leaves  it  discretionary  with  its  com- 
mon council  to  improve  its  streets  at  the  general  expense  of  the  city,  which, 
from  my  observation  and  experience,  I  regard  as  a  wise  provision  of  the  stat- 
ute. In  all  ordinary  cases  of  the  improvement  of  streets  in  a  town,  the  property 
adjacent  thereto  should  be  charged  with  the  expense  thereof;  but  there  are  in- 
stances, as  has  been  shown,  in  the  administration  of  municipal  affairs  of  other 
towns  where  such  a  course  is  impractical  and  unjust.  Bridges  across  gulches 
in  Portland  and  East  Portland  serve  as  forcible  illustrations  of  the  truth  of 
that  proposition.  When  such  an  improvement  is  of  but  slight  advantage  to 
the  adjacent  lot-owners,  but  highly  important  to  the  general  public,  the  cost 
thereof,  or  at  least  the  greater  portion  of  it,  should  be  paid  from  the  general 
funds  of  the  city;  and  city  charters  should  be  so  framed  as  to  require  such  a 
course  to  t>e  pursued.  Whether  the  said  improvement  of  Russell  street  was 
of  the  character  last  suggested  we  have  no  means  of  ascertaining;  but  it  is 
not  shown  that  the  common  council  did  not  have  the  right  to  make  It  at  the 
general  expense  of  the  city.    The  judgment  appealed  from  will  be  affirmed* 


a6  Op.  287)  ^  r. 

Union  County  v.  Slocum. 
{Supreme  Court  of  Oregon.    April  18, 1888.) 

I.  Ebview,  Wbfp  of-^udgment  by  Default  before  Justice  of  the  Peaok. 

A  writ  of  review,  under  tbe  Code  of  this  state,  is  the  proper  remedy  to  obtain  a 
review  of  a  judgment  of  a  justice  of  the  peace  rendered  against  the  plain  tilt  in  this 
writ  for  the  want  of  an  answer. 
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2.  Counties— Liabimtibs—Shbtiobs  Rendbrbd  at  Rbqubbt  of  Ck>inrrr  Jubob. 

ServioeB  performed  by  a  party,  at  the  request  of  a  judge  of  a  county,  acting  aa  a 
committing  magistrate,  in  taking  testimony  in  a  case  of  the  state  against  another 
party,  do  not  constitute  a  claim  against  the  county ;  and  a  judgment  rendered  against 
the  county  in  justice's  court  upon  such  a  claim,  where  it  has  not  appeared  and 
answered  in  the  action,  will  be  reversed  upon  writ  of  review. 

^SylUibus  by  the  Court,) 

Appeal  from  circuit  court,  Union  county. 

The  respondent  commenced  an  action  against  the  appellant  in  the  Justice's 
court  for  the  precinct  of  Union,  in  said  county,  to  recover  $11.75.  The  fol- 
lowing is  a  copy  of  the  body  of  the  complaint:  *'(1)  That  on  or  about  the  6th 
day  of  January,  1887,  at  the  special  instance  and  request  of  one  O.  P.  Goodell, 
county  judge  of  said  Union  county.  Or.,  acting  as  a  committing  magistrate, 
rendered  services  for  defendant  amounting  to  the  sum  of  $21.75,  which  is 
more  specially  shown  by  bill  of  items  hereto  attached,  marked 'Exhibit  A,' 
and  made  a  part  of  this  complaint:  (2)  That  said  services  were  reasonably  and 
legally  worth  the  sum  charged  therefor;  (3)  that  no  part  of  the  said  sum  of 
821.75  has  been  paid  to  plaintiff  except  the  sum  of  $10;  (4)  that  there  is  now 
due  and  owing  from  said  defendant  to  the  plaintiff  the  sum  of  $11.75.  Where- 
fore," etc. 

"Exhibit  A. 
"  Union  County  Dr.  to  F.  M.  Sfocum  : 
"To  take  testimony  in  the  case  of  the  State  of  Oregon  v.  C?ias. 

Herring,  S7  folios,  2b  ct.,    -  -  -  -  -      $21  75 

Contra. 
By  amt.  paid,         •  •  -  $10  10  00 

To  balance, $11  75" 

Service  of  the  summons  was  made  upon  the  county  clerk  of  said  county  of 
Union,  together  with  a  copy  of  the  complaint  certitied  by  the  justice  of  the 
peace  of  said  precinct;  but  the  appellant  made  no  appearance  in  the  action,  as 
required  by  the  summons,  and  judgment  by  default  was  taken  against  it  for 
the  amount  claimed  in  the  complaint.  The  appellant  thereupon  sued  out  of 
the  said  circuit  court  a  writ  of  review  to  have  the  said  judgment  reviewed, 
alleging,  in  the  petition  therefor,  that  the  said  judgment  was  erroneous  and 
void,  in  that,  to-wit,  that  said  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  or  to  give  the  justice  jurisdiction  to  render  the  judg- 
ment against  the  appellant.  Upon  the  return  of  the  writ  to  the  said  circuit 
court  the  respondent  filed  a  motion  to  dismiss  the  cause  upon  the  ground  that 
the  court  had  no  jurisdiction  of  it.  Whereupon  said  circuit  court  dismissed 
the  writ,  and  adjudged  that  the  defendant  therein  (respondent  herein)  recover 
of  and  from  the  plaintiff  therein  (appellant  herein)  the  costs  and  disburse- 
ments of  the  suit. 

Oeo,  Q,  Bingham  and  Baker,  STtelton  ^  Baker,  for  appellant  /.  D.  Slater, 
for  respondent. 

Thayer,  J.,  {after  stating  the  facts  as  above,)  Tlie  writ  of  review  was 
properly  brought.  The  appellant  had  no  other  remedy  by  which  the  judgment 
of  the  justice  could  be  reviewed,  and  its  dismissal  by  tlie  circuit  court  was 
error.  The  judgment  of  the  justice  was  erroneous.  The  facts  set  forth  in 
the  complaint  did  not  constitute  any  cause  of  action.  The  services  of  the  re- 
spondent, alleged  therein  to  have  been  rendered,  created  no  claim  against  the 
county  of  Union;  and,  if  it  had,  the  respondent  could  not  have  maintained  an 
action  thereon  without  presenting  his  account  therefor  to  the  county  court  of 
said  county  for  audit  and  allowance.  A  judgment  could  not  properly  be 
rendered  upon  such  complaint  in  favor  of  a  plaintiff.    The  judgment  appealed 
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from  will  be  reversed,  and  the  cause  remanded  to  the  said  circuit  court,  with 
directions  to  that  court  to  reverse  the  judgment  of  the  justice,  and  to  remand 
the  cause  to  the  justice's  court,  with  directions  to  dismiss  the  action. 


(16  Or.  239) 

Tucker  v.  Constable  et  al. 
(Supreme  Court  of  Oregon.    April  18, 1888.) 
Appeal— Practice— Failure  op  Appellant  to  Appear  and  File  Brief. 

In  a  civil  case,  if  the  appellant  fail  to  appear  in  this  court,  and  files  no  brief,  the 
.    judgment  will  be  affirmed  without  any  examination  of  the  record,  or  the  assignment 
of  errors.    This  court  cannot  perform  the  duty  of  counseL 
{Sylluhua  by  the  Court) 

Appeal  from  circuit  court.  Union  county. 

Baker t  8helton  <&  Baker  and  Geo.  G.  Bingham^  for  respondent.  T.  C. 
Hyde  and  U.  Eakin  c&  Bros.,  for  appellants. 

Strahan,  J.  The  notice  of  appeal  contains  19  assignments  of  error;  but 
counsel  for  appellants  have  failed  to  appear  or  file  a  brief  in  support  of  same. 
In  such  case  the  better  practice  is  to  a(iirm  the  judgment  without  an  examina- 
tion of  the  alleged  errors,  and  this  judgment  will  be  affirmed  for  that  reason. 
Kelly  V.  M'^Cormick,  28  N.  Y.  318;  Bdmondson  v.  Alameda  Co.,  24  Cal. 
349;  Hutton  v.  Reed,  25  Cal.  478;  Hinkenbotham  v.  Monroe,  28  Cal.  489; 
Brewster  v.  Johnson,  51  Cal.  222.  In  the  last  case  cited  the  court  say:  "We 
decline  to  perform  the  duty  of  counsel  by  examining  the  record  to  ascertain  if, 
possibJy, error  may  not  have  intervened  in  the  court  below."  Notwithstand- 
ing this  rule  of  practice  in  this  particular  case,  we  have  examined  the  record* 
and  failed  to  find  any  error  therein.     Let  the  judgment  be  affirmed. 


(3  Wash.  T.  421) 

United  States  v.  Kelley  et  al. 
(Supreme  Court  of  Washington  Territory.    January  25,  1888.) 

Trover  and  Conversion — What  Constitutes  Conversion— Accession. 

In  an  action  for  the  conversion  of  lumber,  it  appeared  that  certain  parties  had  cut 
and  removed  from  public  lands  of  plaintiff  saw-logs,  which  were  afterwards  sold  to 
defendants,  and  by  them  manufactured  into  lumber,  without  any  knowledge  on  their 
part  of  plaintiff's  title  thereto,  or  of  the  trespass  by  their  vendors  in  procuring  the 
logs;  that  the  value  of  the  lumber  was  more  than  double  the  value  of  the  logs. 
Held,  that  plaintiff  could  not  recover. 

Appeal  from  district  court,  Tacoma  county. 

Action  by  the  United  States  against  George  0.  Kelley  and  others  for  the 
value  of  lumber  manufactured  by  Smith  &  Hatch  from  saw-logs  cut  by  Shet- 
tlero  &  Gimel  on  the  public  hinds  of  plaintiff.  The  court  directed  the  jury  to 
find  for  defendants.    Plaintiff  appeals.  / 

Turner,  J.  The  appellant  brought  suit  in  the  court  below  for  the  conver- 
sion of  a  quantity  of  lumber,  valued  at  $18,225.  We  are  all  agreed  that  this 
is  the  true  construction  of  the  complaint.  In  order  to  sustain  this  complaint, 
it  offered  proof  to  the  effect  that  certain  persons  had  cut  and  removed  from 
lands  of  the  United  States  a  quantity  of  saw-logs,  and  that  said  saw-logs  were 
afterwards  sold  to  the  appellees,  and  were  by  them  manufactured  into  lumber 
at  their  saw-mill.  It  was  admitted  at  the  trial  that  the  appellees  bought  the 
saw-logs,  and  manufactured  them  into  lumber,  without  knowledge  of  the  title 
thereto  of  the  United  States,  or  of  the  trespass  committed  by  the  vendors  of 
the  appellees  in  their  procurement. 

Upon  these  facts,  the  direction  of  the  court  below  to  the  jury  to  find  for  the 
appellees  was  clearly  correct.  The  appellant  had  sued  for  the  conversion  of 
property  that  did  not  belong  to  it.     It  owned  the  logs  which  came  into  pos* 
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session  of  the  appellees.  It  did  not  own  the  lumber  info  which  they  were  cut. 
The  latter,  under  the  doctrine  of  accession,  becomes  the  property  of  the  ap- 
pellees. This  doctrine  is  stated  by  a  well-known  writer  on  the  law  of  personal 
property  thus :  **  Where  no  element  of  willfulness  or  intentional  wrong  appears 
on  the  part  of  him  who  applies  another's  materials,  and  the  identity  of  those 
materials  has  finally  disappeared  in  the  new  product,  or  where  it  can  be  shown 
that  his  own  labor  and  materials  contributed  more  to  the  value  of  the  present 
chattel  than  those  materials  which  he  took  without  intentional  wrong,  he 
should  keep  the  chattels  as  his  own,  making,  however,  due  compensation  to  the 
owner  of  tlie  materials  for  what  he  took."  2  Schouler  Pers.  Prop.  §  37.  The 
doctrine  here  stated  is  abundantly  sustained  by  adjudged  cases,  and  by  standard 
text  writers.  2  Bl.  Coram.  404;  1  Amer.  &  Eng.  Cyclop.  Law,  tit.  "Acces- 
sion;" Silsbw-y  V.  McCoon,^  N.  Y.  379,  53  Amer.  Dec.  307;  Wetherbee  v. 
Green,  22  Mich.  311,  7  Amer.  Rep.  653;  Gross  v.  Marston,  17  Vt.  533,  44 
Amer.  Dec.  353;  Lampion's  Ex'rs  v.  Preston's  Ex'rs,  19  Amer.  Dec.  Ill; 
Peirce  v.  Goddard,  22  Pick.  559,  33  Amer.  Dec.  764.  The  title  to  the  lum- 
ber, for  the  conversion  of  which  the  suit  was  brought  in  this  case,  was,  in  my 
opinion,  fully  vested  upon  the  appellees  upon  both  of  the  grounds  stated  by 
Schouler:  First,  the  identity  of  tiie  logs  had  disappeared  in  the  new  product; 
second,  the  labor  bestowed  upon  the  logs  by  the  appellees,  from  which  the  new 
product  resulted,  contributed  more  to  the  value  of  the  product  than  the  Jogs 
did.  The  appellant,  in  his  complaint,  alleges  the  value  of  the  logs  to  have  been 
six  dollars  per  thousand  feet,  board  measure,  at  the  mill.  It  alleges  the  value 
of  the  lumbec  to  have  been  fifteen  dollars  per  thousand,  board  measure,  at  the 
mill.  As  a  matter  ot  fact,  the  disparity  in  value  was  much  greater.  There 
is  nothing  in  the  case  of  Wooden-  Ware  Co.  v.  U.  flf.,  106  U.  S.  432, 1  Sup.  Ct. 
Bep.  398,  which  militates  against  the  application  of  the  doctrine  of  accession 
to  cases  such  as  this  one.  The  only  thing  determined  in  that  case  was  the 
proper  rule  of  damages  for  the  conversion  of  personal  property,  which  con- 
fessedly belonged  to  the  United  States.  I  think  the  judgment  of  the  court  be- 
low^ must  be  afiirmed. 

• 
JONKS,  0.  J.  The  appellant  commenced  this  action  to  recover  the  sum  of 
$18,225,  the  value  of  certain  lumber  manufactured  by  Smith  &  Hatch  from 
certain  saw-logs  cut  by  Shettlero  &  Gimel,  on  lot  2  of  section  24,  township  20 
!N.,  range  1  W.,  in  Pierce  county.  Wash.  T.  It  is  alleged  that  said  Jot  was, 
at  the  time  of  said  cutting,  public  lands  of  the  United  States;  and  that  Smith 
&  Hatch,  who  were  operating  a  saw-mill  at  Tacoma,  bought  said  saw-logs, 
knowing  the  same  to  have  been  cut  on  public  lands.  The  value  of  the  stand- 
ing trees,  of  the  saw-logs  on  the  ground  where  cut,  of  said  logs  at  the  mill  of 
Smith  &  Hatch,  and  of  the  manufHctured  lumber  is  alleged  in  detail.  Defend- 
ants joined  issue,  denying  knowledge  or  information  as  to  cutting  and  removal 
of  the  logs  in  question,  and  denying  the  receipt  by  Smith  &  Hatch  with  knowl- 
edge, or  at  all,  and  denying  value  alleged.  Plaintiff  introduced  evidence  show- 
ing that  in  April,  1885,  Shettlero  &  Gimel  cut  upon  said  lot  2,  and  removed 
therefrom,  and  sold  to  Smith  &  Hatch  at  Tacoma,  from  70.000 to  121.500  feet 
of  saw-logs;  that  Smith  &  Hatch  admitted  having  bought  about  90,000  feet  of 
saw-logs,  cut  on  said  lot  2,  and  having  manufactured  the  same  into  lumber  at 
their  mill.  Evidence  was  also  introduced  to  show  the  value  of  the  logs  and 
lumber  as  alleged.  The  evidence  also  showed  that  in  March,  1885,  before  the 
cutting  of  said  timber,  Shettlero  filed  his  application  to  purchase  said  lot  2  as 
timber  land,  under  the  act  of  congress  of  June  3,  1878;  that  on  May  23, 1885, 
after  said  cutting,  he  made  proof  according  to  law,  paid  for  said  land,  received 
his  receipt  therefor  from  the  land-office  at  Olympia,  and  in  1887  received  patent 
from  the  United  States  for  said  land,  said  patent  being  dated  April  28,  1887. 
Plaintiff  rested,  and  defendants  moved  for  judgment  of  nonsuit,  which  was 
granted.     Motion  for  new  trial  was  made  and  denied,  and  judgment  entered 
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dismissing  the  cause.  '  Exceptions  were  duly  taken  and  noted  to  the  various 
rulings  of  the  court,  and  appeal  taken  by  the  United  States. 

It  seems  quite  manifest  to  us  that  the  case  was  tried  by  both  parties  with 
sole  reference  to  the  question  as  to  whether  the  plaintiff  was  entitled  to  recover 
the  value  of  the  lumber  manufactured  from  the  logs,  although  the  value  of 
the  standing  trees,  and  of  the  logs  into  which  they  were  cut  and  sold,  is  al- 
leged and  proved,  as  well  as  the  value  of  the  lumber.  Indeed,  appellant,  in 
his  brief,  claims  the  suit  to  be  for  the  manufactured  lumber,  and  it  is  not  here 
intimated,  and,  quite  clearly,  was  not  in  the  trial  court,  that  any  other  than  a 
judgment  for  the  value  of  the  manufactured  lumber  was  the  relief  to  which 
plaintiff  is  entitled.  It  is  not  disputed  but  that  in  March,  1885,  one  Shettlero 
filed  his  application  at  the  proper  local  land-ofBce  for  the  purchase  of  the  tim- 
ber land  from  which  the  logs  were  in  fact  cut  during  the  next  month  and  sold 
to  Smith  &  Hatch,  and  that  Shettlero  did  not  make  proof  or  pay  for  the  land 
until  May  23,  1885.  This  action  was  commenced  in  February,  1885,  and  the 
patent  for  the  land  issued  to  Shettlero  in  April,  1887.  There  can  be  no  right 
in  an  applicant  to  purchase  timber  land  under  the  act  of  congress  to  enter 
thereon,  and  cut  and  remove  timber  from  the  land  for  the.  purpose  of  sale  as 
logs,  or  the  manufacture  thereof  into  lumber  for  commercial  pui^poses,  prior 
to  his  proof  and  payment  therefor.  No  entry  of  any  kind,  and  no  cutting  of 
timber  for  any  purpose,  is  necessary  to  perfecting  title,  or  permissible  for  any 
purpose  whatever.  The  act  of  June  15,  1880,  (Supp.  Rev.  St.  c.  227,)  at  least 
negatively  disallows  such  a  claim  of  any  right  to  cut  the  timber  prior  to  proof 
and  payment  of  the  purchase  price.  The  public  land,  so  far  as  the  sale  of 
timber  land  is  concerned,  might  be  entirely  denuded  of  all  valuable  timber 
thereon  without  payment  therefor,  if  at  once  upon  filing  the  application  for 
entry  the  applicant  might  proceed  to  cut,  remove,  and  sell  the  trees  growing 
thereon  before  paying  for  the  land.  The  fact  that  agents  of  the  government 
knew  that  such  unlawful  acts  were  being  committed,  and  did  not  interfere  to 
prevent  it,  would  not  make  such  trespass  lawful,  or  estop  the  government 
from  claiming  its  own.  The  subsequent  issue  of  a  patent  to  the  applicant 
could  not  change  the  title  to  the  logs  severed  from  the  soil  by  his  own  act,  while 
the  government  had  the  title,  and  payment  had  not  been  made.  In  this  case 
it  stands  confessed  that  these  logs  were  cut,  removed,  and  sold,  for  the  pur- 
pose of  being  manufactured  into  lumber,  before  payment  for  the  land;  and 
under  such  circumstances  the  logs  were  the  absolute  property  of  the  govern- 
ment. 

In  this  case,  the  appellees  were  innocent  purchasers  of  the  logs  cut  from 
the  land;  they  manufactured  the  logs  into  lumber  without  notice,  and  the  ac- 
tion is  brought  to  recover  the  value  of  the  lumber.  It  is  conceded,  in  the  ar- 
gument, that,  if  such  claim  cannot  be  maintiiined,  the  nonsuit  in  the  trial 
court  must  bo  afiirmed.  It  appears,  also,  that  the  trial  below  took  place  with 
reference  to  that  question,  and  the  nonsuit  was  granted  with  that  sole  ques- 
ti(  n  in  view.  The  supreme  court  of  the  United  States  determined  that  where 
the  purchaser  is  without  notice  of  wrong  on  the  part  of  his  vendor,  who  is  a 
willful  trespasser,  the  measure  of  damages  is  the  value  of  the  propeity  at  the 
time  of  the  purchase.  Wooden-Ware  Co.  v.  U,  S„  106  U  S.  432,  1  Sup.  Ct. 
Hep.  398.  There  is  no  evidence  from  which  the  value  at  that  time  can  be  as- 
certained; and  if  there  were,  under  the  circumstances  of  the  trial  below,  as 
stated,  and  the  point  not  being  raised  here  that  judgment  might  have  been 
for  such  sum  as  the  property  was  worth  at  the  time  and  place  of  the  purchase, 
or  even  for  (lominal  damages,  the  judgment  appealed  from  is  correct,  as  a 
judgment  of  nonsuit  merely,  as  it  is  admitted  to  be.  The  plaintiff  might  per- 
haps have  claimed  a  judgment  for  nominal  damages  against  some  of  the  de- 
fendants, but  none  of  the  parties  here  make  any  such  claim  or  raise  the  point* 

I  am  satisfied  to  pass  by  the  question  as  to,  whether  in  a  case  where  a  will- 
ful trespasser  upon  the  public  lands  cuts  and  removes  timber  therefrom,  and 
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manufactures  it  into  lumber,  is  or  is  not  liable  for  the  value  of  the  lumber, 
if  it  can  be  identified  as  the  same  manufactured  from  the  timber  so  cut. 
That  question  is  not  necessarily  involved  here,  in  my  judgment. 

Let  judgment  be  entered  for  a  nonsuit  without  prejudice,  with  costs  of  both 
courts  against  appellant. 

Langford,  J. ,  (coTicurrinff.)  I  concur  in  the  conclusions  of  the  other  mem* 
bers  of  the  court  as  to  the  conclusions,  and  that  the  trial  and  verdict,  if  had, 
all  would  have  been  for  lumber  which  those  defendants  did  not  convert,  and 
not  for  logs.  But  there  are  other  reasons  for  arriving  at  the  conclusion, 
which  I  will  mention.  The  complaint  joins  four  defendants.  It  alleges  facts 
against  two  of  them  which  would  entitle  the  plaintiff  to  recover  trespass  or 
trover, —trespass  for  entering  upon  the  plaintiff's  land,  and  cutting  timber 
therefrom,  or  trover  for  converting  the  logs  after  they  were  cut,  by  making  a 
sale  thereof;  all  of  which  was  willful  wrong.  These  two  defendants  were 
never  served  or  impleaded.  The  action,  by  the  title,  against  the  four,  pro- 
ceeded against  two  of  them,  who  were  served  and  impleaded;  and  the  evi- 
dence shows  that  the  latter  two  defendants  were  innocent  purchasers  from 
the  first  two  willful  trespassers,  and  that  the  said  innocent  purchasers  con- 
verted the  logs  by  sawing  them  into  lumber.  The  complaint  alleges  that  the 
four  defendants  jointly  committed  the  trespass,  the  first  conversion  and  the 
second  conversion  of  the  logs,  and  prays  judgment  for  all  of  said  wrongs  as 
joint  wrongs  of  the  whole  four  defendants.  Now,  the  two  defendants  ag.unst 
whom  the  verdict  could  have  been  rendered,  if  any  were  rendered,  did  not  par- 
ticipate in  the  willful  trespass  or  conversion.  This  willful  trespass  and  con- 
version was  complete  and  finished  before  the  two  defendants,  who  were  inno- 
cent purchasers,  had  the  logs,  or  converted  them.  A  judgment  upon  the  com- 
plaint would  be  conclusive  that  the  innocent  purchasers  joined  in  the  wrong- 
ful trespass  of  the  other  two,  when  in  truth  they  did  not  so  join,  nor  did  they 
pai'ticipate  therein  in  any  way.  Such  a  judgment  being  against  joint  wrong- 
doers, the  innocent  purchasers  would  be  estopped  thereby  from  recovering 
from  their  vendors  for  the  failure  of  title,  upon  account  of  the  rule  that  joint 
wrong-doers  cannot  enforce  contribution.  Such  a  judgment  ought  to  have 
been  entered  upon  this  complaint.  If  the  plaintiff  wished  to  recover  from 
these  two  innocent  purchasers,  he  should  have  amended  his  complaint,  so 
that  it  would  not  charge  them  as  joint  wrong-doers  in  the  first  trespass  and 
c(mversion;  in  fact,  he  must  have  dismissed  the  complaint  as  to  the  willful 
trespassers,  so  that  the  action  would  have  been  against  the  innocent  purchas- 
ers only  for  what  they  did.  It  could  have  charged  those  served  with  the  en- 
tire value  of  the  logs  which  they  entirely  converted,  after  the  complete  con- 
version had  been  made  by  the  other  two'defendants.  The  two  different  con- 
versions were  two  separate  wroilgs,  each  committed  by  different  parties,  and 
no  joint  judgment  against  all  could  be  entered,  nor  a  judgment  against 
either  party,  as  of  a  joint  wrong  of  the  four.  The  first  willful  trespass  and 
conversion  was  committed  by  the  defendants  not  served  or  tried.  They  cut 
the  trees  and  sold  the  logs.  Had  the  action  been  against  them,  and  had  it 
been  for  trespass,  the  measure  of  damages  would  have  been  the  diminished 
value  of  the  land,  with,  perhaps,  exemplary  damages.  If  they  proved  that 
the  value  of  the  land  had  not  been  diminished,  by  proving  that  they  paid  the 
highest  price  for  the  land  that  plaintiff  could  have  received  if  no  trespass  had 
been  committed,  then,  perhaps,  nominal  damages  only  would  have  been  re- 
coverable. Perhaps  the  rule  that  a  pleading  must  be  construed  most  unfavor- 
ably to  the  pleader  would  have  permitted  those  defendants  to  claim  that  the 
action  was  trespass,  and  claim  this  defense.  However  this  may  be,  it  is  not  in 
this  case,  and  is  not  decided.  Could  the  United  States  waive  the  trespass,  and 
sue  in  trover?  Could  it  recover  the  price  of  the  land,  its  value  before  the  tres- 
pass, and  afterwards  elect  to  pursue  the  logs  which  were  the  fruit  of  that  tres- 
is. 17p.no.9— 56 
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pass,  and,  by  changing  the  form  of  action,  recover  satisfaction  for  tho  trespass, 
and  yet  recover  the  result  thereof?  I  have  much  doubt  as  to  this  right  upon 
the  part  of  the  government,  and  the  United  States  district  court  of  Oregon 
and  the  district  court  in  this  case  were  of  opinion  that  the  purchase  of  the 
land  by  the  trespassers  at  its  highest  value  before  the  trespass,  and  the  United 
States  accepting  that  value,  operates  as  a  complete  release  for  the  wrong.  I 
will  not  now  decide  that  those  courts  were  wrong  in  this. 


(3  Wash.  A.  365) 

Thomas  v.  Hilton. 
(Supreme  Court  of  Washington  Territory.    January  6, 1888.) 

CJONSTITDTIONAL  IiAW— JUKT  TllIAIr— NUMBER  OF  JUROBS. 

Code  Wash.  T.  1881,  c.  143,  §  2033,  providing  that  a  creditor  may  file  written  spec- 
ifications  of  fraud  on  the  part  of  an  insolvent  debtor^  in  opposition  to  his  discharge 
under  the  insolvency  act,  and  after  the  answer  of  the  debtor  to  the  charge  of  fraud 
has  been  received,  a  jury  of  not  less  than  six  shall  be  summoned  to  try  the  issue,  is, 
so  far  as  it  provides  for  a  less  number  than  the  constitutional  jury  of  12,  xmconsti- 
tutional  ana  void.    Langford,  J.,  dissenting. 

Error  to  district  court,  Snohomish  county. 

Hiram  Thomas  filed  his  petition*  under  the  insolvency  act,  to  be  discharged 
as  an  insolvent  debtor,  li.  D.  Hilton,  a  creditor,  opposed  his  discharge,  on 
the  ground  of  fraud.    Judgment  for  defendant,  and  plaintiff  brings  error. 

Allyn,  J.  Plaintiff  in  error  filed  his  petition  as  an  insolvent  debtor,  un- 
der chapter  143  of  the  Code  of  1881,  in  the  district  court  of  Snohomish  county. 
Notice  was  given,  and  the  defendant  in  error,  as  a  creditor,  appeared  and 
filed  his  specifications  in  opposition  to  the  debtor's  discharge,  on  the  ground 
of  fraud.  The  court,  on  motion  of  plaintiff  in  error,  under  section  2033, 
summoned  a  jury  of  six  men  to  decide  the  charge  of  fraud  as  affecting  the 
debtor's  discharge.  Under  the  direction  of  the  court,  and  on  motion  of  de- 
fendant in  error,  this  jury  returned  a  verdict  that  defendant  was  not  guilty 
of  fraud.  Several  minor  questions  are  made  as  to  the  sufficiency  of  the  notice, 
effect  of  an  appearance,  etc. ;  but  these  are  in  nowise  controlling*  and  will  not 
be  considered.  The  important  and  decisive  question  is,  could  the  court  dis- 
regard (as  it  did)  the  verdict  this  jury  returned,  and  refuse  to  be  controlled  by 
it?  It  Is  argued  that  this  verdict,  under  section  2033,  is  final  and  conclusive 
until  set  aside  or  reversed;  and,  on  the  other  hand,  that  it  is  merely  special  or 
advisory,  and  in  no  way  excludes  the  court  from  making  a  different  find- 
ing if  the  facts  should  demand  it;  further,  that  large  property  rights  being 
involved,  the  question  could  not  be  submitted  to  or  determined  by  a  jury  of 
six  men. 

We  entirely  agree  with  the  principles  asserted,  that  a  jury  in  such  a  case 
must  be  composed  of  twelve  men,  arid  that  a  verdict  rendered  by  six  men,  or 
any  less  number  than  twelve,  is  of  no  effect  whatever,  (see  Lamb  v.  Lane,  4 
Ohio  St.  177;  Cruger  v.  Railroad  Coi,  12  N.  Y.  190;  Cody  v.  8tate,  3  How. 
(Miss.)  27;)  and  other  citations  made  by  defendant  in  error;  and  for  this  rea- 
son, that  section  2033  provides  for  submission  of  this  question  to  a  jury 
of  less  than  twelve,  it  is  unconstitutional.  It  follows,  therefore,  that  this 
verdict,  thus  rendered,  was  wholly  void;  that  the  courts  below  very  properly 
refused  to  consider  it,  and  made  a  finding  entirely  Independent  of  such  ver- 
dict.    The  decision  below  is  affirmed. 

Turner,  J.,  concurs. 

Langford,  J.,  {dissenting,)  I  cannot  agree  with  my  brothers  that  the  sec- 
tion of  the  statute  referred  to  is  void.  The  statute  for  the  trial  of  civil  ac- 
tions by  the  district  court  requires  twelve  jurors.  The  constitution  of  the 
United  States  requires  twelve  jurors.    Said  section  of  the  insolvency  act  days 
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the  trial  should  be  by  jury,  and  not  less  than  six.  The  section  does  not,  in 
terms,  provide  that  the  trial  shall  be  by  six  jurors.  By  construing  the  section 
to  mean  that  the  trial  may  be  by  six  jurors,  unless  twelve  be  demanded,  the 
section  may  stand  with  the  constitution.  When  a  statute  is  capable  of  two 
different  constructions,  one  of  which  is  consistent  with  the  constitution  and 
the  other  not,  that  consistent  with  the  constitution  should  be  adopted.  CJon- 
struing  that  said  section  as  meaning  six  jurors  unless  twelve  are  demanded, 
it  is  coastitutionaK  1  think  that  construction  should  be  given  it,  in  order 
that  the  will  of  the  legislature  as  to  jury  trial  and  the  constitution  of  the 
United  States  shall  both  stand  together,  and  neither  be  defeated.  The  con- 
struction adopted  by  my  brothers  defeats  the  jury  trial  intended  by  the  legis- 
lature, when  the  other  construction  does  not;  and  I  think  that  the  construc- 
tion which  carries  out  the  constitutional  will  of  the  legislature  should  be 
adopted. 


(3  Wash.  T.  407) 

Fountain  v.  Leckie  et  al. 

(Supreme  Court  of  Washington  Territory,    January  4, 1888.) 

Appeal  from  district  court. 

Jones,  C.  J.  The  defendants  in  eiror  move  to  affirm  the  judgment  in  the 
district  court,  "for  the  reason  that  the  plaintiff  in  error  has  failed  and  neg- 
lected to  file  and  serve  a  brief  herein  as  provided  by  rule  eight  of  this  court.  *^ 
Tlie  plaintiff  does  not  appear.  Let  an  order  be  made  affirming  the  judgment 
below,  with  costs,  in  this  court. 

Atj.yn»  Turner,  and  Langfoikd,  JJ.,  concur. 

(3  Wash.  T.  344)  ^  ^      j         xji  n 

Charleson  et  al.  t?.  McGraw, 

(Suvreme  Court  of  Washington  Territory.    January  13, 1888.) 

Pahtnership— Levy  of  Execution  on  Firm  Assets — ^Lien  op. 

Execution  creditors  of  a  partnership  are  subrogated  to  the  lien  which  a  partner 
has  on  aU  the  assets  of  the  firm  to  pay  firm  debts,  and  such  creditor's  lien  takes 
precedence  of  any  exemption  rights  claimed  by  the  partners.  > 

Appeal  from  district  court,  Seattle  county. 

Assumpsit  by  John  H.  McGraw  against  Donald  Charleson  and  Alexander 
Charleson.  Plaintiff  obtained  judgment,  and  execution  was  issued.  De- 
fendants claimed  that  the  property  levied  on  was  exempt  from  execution ; 
and,  the  lower  court  refusing  to  sustain  this  position,  the  defendants  appeal. 

Elwood  Evans,  C.  H,  Hanafordf  and  H,  F.  QarretsoHf  for  appellants. 
James  M.  Ashton,  for  appellee. 

Langford,  J.  The  transcript  in  this  case  shows  that  the  appellants  were 
copartners,  and  that  a  levy  of  execution  was  made  upon  their  partnership 
property.  It  is  admitted  that  the  execution  creditors  were  creditors  of  the 
partners.  The  appellants  claim  the  property  so  levied  upon  as  exempt  from 
the  execution.  The  legality  of  this  claim  is  the  only  question  before  us. 
Each  partner,  by  force  of  the  relation  between  them,  has  a  lien  upon  all  the 
assets  of  the  firm  to  pay  the  balance  due  him  upon  settlement,  and  to  pay  firm 
debts.  As  against  this  lien  no  exemption  can  prevaiL  The  firm  creditors 
may  take  advantage  of  this  lien,  and  by  levy  are  subrogated  in  law  to  the 
partner's  right  of  lien,  and  hence  an  individual  right  of  one  or  all  the  part- 
ners cannot  be  set  up  as  against  the  levy.    The  lien  on  these  assets  takes  pre- 

^  Respecting  the  doctrine  of  subrogation  and  its  application,  see  Dowdy  v.  Blake,. 
(Ark.)  6  S.  W.  Rep.  897,  and  note. 
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cedence  of  any  several  or  joint  right  of  the  persons  composing  the  partner- 
ship. Though  property  may  be  exempt  as  against  debts  simply  as  such,  it 
cannot  be  exempt  against  debts  to  which  is  added  this  lien.  If  a  receiver  in 
equity  should  take  possession  of  partnership  property,  no  partner,  nor  all  of 
them,  have  nny  right  to  it,  but  have  only  a  prospective  right  to  the  distribu- 
tion. The  contract  of  partnership  Imports  this  lien,  and  public  policy  and  the 
law  maintains  it.  The  partners  neither  severally  nor  jointly  can  assert  any 
right  against  the  lien  after  levy  is  made,  because  they  have  no  right  of  any 
kind  that  can  prevail  against  it.  When  the  property  levied  upon  is  joint,  but 
not  copartnership,  the  case  is  quite  different;  for  here  no  lien  exists  to  cutoff 
the  right  of  the  individual  partners.  Each  of  the  owners,  having  an  interest 
clear  of  any  Uen,  has  a  several  dominion  over  his  undivided  part,  and  by  the 
mere  will  of  the  parties  the  property  may,  without  let  or  hinderance.  be  di- 
vided. If  a  levy  be  made  by  a  creditor  of  one  tenant  in  common,  only  his  urf- 
divided  share  alone  can  be  sold,  and  the  purchaser  becomes  co-tenant  in  the 
place  of  the  debtor  whose  interest  has  been  levied  upon  and  sold.  The  com- 
mon owner,  not  party  to  the  case  upon  which  the  execution  issues,  is  not  af- 
fected by  such  sale.  The  owner  in  common  sued  might  claim  that  his  inter- 
est was  exempt  from  sale,  because  his  interest,  though  undivided,  is  his  in- 
dividual property;  and,  because  joined  physically  with  the  property  of  an- 
other, is  not  less  his  individual  property.  So,  if  two  tenants  in  common  owe 
a  joint  but  not  partnership  debt,  and  by  virtue  of  this  debt  a  levy  is  made 
upon  their  property  so  held  in  common,  each  might  hold  his  interest  therein 
as  exempt.  We  do  not  decide  that  he  can,  for  that  is  not  this  case;  but  yet  a 
case  that  holds  that  he  can  is  not  authority  as  to  what  the  decision  should  be 
in  this  case.  We  are  hot  prepared  to  say  that  tenants  in  common,  as  against 
a  joint  Execution  levied  upon  their  common  property,  may  not,  in  a  proper 
case,  join  in  their  claim  to  exemption ;  as  if  two  persons  held  and  used  house- 
hold furniture  together,  or  the  like.  However  that  may  be,  we  are  satisded 
that  neither  one  nor  all  the  members  of  a  firm  can  deprive  a  firm  creditor  of 
his  levy  or  partnership  assets.  Copartners  are  tenants  in  common  as  to  as- 
sets, and  added  to  the  right  as  such  tenants  in  common  is  the  partnership 
right  of  lien,  which  is  a  unity  of  right  inseverable.  This  partnership  right  of 
lien  attaches  to  the  entire  partnei-ship  assets,  and  holds  them  for  sale  for  firm 
debts;  and,  while  existing,  supersedes  all  right,  of  each  and  every  partner, 
whether  joint  or  several,  of  each  and  all  the  partners,  merged  in  this  lieu, 
which  superseded  them.  If  this  lien  be  removed,  then  the  partners  lose  that 
character,  and  become  tenants  in  common  only.  This  lien  exists  as  long  as 
the  property  is  partnership  property;  and  a  levy  of  a  firm  creditor  thereon  is 
a  levy  to  enforce  the  lien.    Let  the  judgment  be  afiSrmed. 

Turner  and  Allyn,  JJ.,  concur. 

(3  Wash.  T.  896) 

Territory  t>.  Hui  Lee  et  ah 
(Supreme  Court  of  Washington  Territory.    January  25, 1888.) 

Criminal  Law— Appeal  and  Error— Right  of  State  to  Appeal— Code  "Wash.  T.  S 
1140. 

Code  Wash.  T.  $  1140,  providing  that  ''every  final  judgmen^  order,  or  decision  of 
a  district  court  in  a  criminal  prosecution  may  be  re-ezaminea  upon  a  writ  of  error 
in  the  same  court  for  error  in  fact  within  one  year,  and  in  the  supreme  court  for 
error  in  law  within  two  years ;  the  writ  may  be  sued  out  by  the  defendant  for  all 
errors,  and  by  the  prosecuting  attorney  when  the  error  complained  of  is  in  quash- 
ing the  Indictment,  or  where  a  judgment  is  arrested  by  reason  of  the  facta *a8 
stated  in  the  indictment,  not  constituting  a  crime  or  misdemeanor/' — does  not 
give  the  territory  a  review  of  a  criminal  trial  when  the  Jury,  under  instructions, 
return  a  verdict  of  not  guilty  because  of  the  insufficiency  of  the  indictment. 

Error  to  district  court. 
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Code  Wash.  T.  g  1140,  under  which  this  writ  of  error  is  brought,  reads  as 
follows:  "Every  final  judgment,  order,  or  decision  of  a  district  court  in  a 
criminal  prosecution  may  be  re-examined  upon  a  writ  of  error  in  the  same 
court  for  error  in  fact  within  one  year,  and  in  the  supreme  court  for  error  in 
law  within  two  years.  The  writ  may  be  sued  out  by  the  defendant  for  all  er- 
rors, and  by  the  prosecuting  attorney  when  the  error  complained  of  is  in  quash- 
ing the  indictment,  or  when  a  judgment  is  arrested  by  reason  of  the  facts,  as 
stated  in  the  indictment,  not  constituliug  a  crime  or  misdemeanor." 

H,  J,  Snively,  for  plaintiff  in  error.  Reams,  Mires  d  Graves,  for  defend- 
ants in  error. 

Jones,  C.  J.  The  defendants  were  indicted  for  keeping  a  house  in  which 
persons  inhaled  opium.  A  jury  was  called  to  try  the  case;  and,  after  being 
duly  impaneled  and  sworn,  an  objection  was  made  by  defendants  to  the  ad- 
missionof  any  evidence  because  of  the  insufliciency  of  the  indictment.  The 
objection  was  sustained,  and  the  jury,  under  instruction,  found  and  returned 
a  verdict  of  not  guilty,  and  judgment  was  rendered  thereon.  .  The  territory 
excepted,  and  bring  the  case  here  by  writ  of  error.  It  is  claimed  that  section 
1140  of  tlie  Code  allows  the  territory  a  review  of  this  triaL  It  is  clearly  not 
within  the  statute,  and  the  writ  must  be  dismissed. 

Alltcjh  and  Lakgfobd,  JJ.,  concur. 

(3  Wasb.  T.  392) 

Fbazieb  V.  Venon. 

Same  t>.  Andei^n, 

{Supreme  Court  of  Washington  Territory.    January  25, 1888.) 

Appeal— Di3mi98ai/—Failurb  to  Assign  Error. 

In  an  action  at  law,  where  appellant  has  failed  to  file  or  serve  an  assignment  of 
errors,  and  where  there  is  notnmff  in  the  oomplaint  or  answer  to  make  the  case  one 
'    of  equitable  cognizance,  an  appeal  wiU  be  dismissed. 

Appeal  from  district  court. 

Action  by  Catharine  A.  Frazler  against  L.  P.  Venon,  guardian,  etc.,  and 
action  by  the  same  plaintiff  against  W.  E.  Anderson.  The  plaintiff  appeals 
in  each  case. 

Turner,  J.  Appellees  move  to  dismiss  the  appeal  in  the  above  cases  be- 
cause appellant  has  failed  to  file  or  serve  an  assignment  of  errors.  We  are  of 
opinion  that  the  motion  must  prevail.  There  is  nothing  in  the  complaint  or  an- 
swer to  make  the  case  one  of  equitable  cognizance.  The  orders  an4  judgments 
of  the  district  court,  in  action  at  law,  cannot  be  reviewed  in  this  court  with- 
out an  assignment  of  errors.  Brovm  v.  Hazard,  2  Wash.  T.  464, 8  Pac.  Bep. 
494.    Let  the  appeal  be  dismissed.  ' 

JoNBs,  0.  J.,  and  Allyn  and  Langford,  JJ.,  concur. 

(3  Wash.  T.  393) 

Yakima  County  v.  Tullar. 

(Supreme  Counrt  of  Washington  Territory.    January  26, 1888.) 

HiOHWATS— Establishment— INJUBT  to  Timbbb-Cdlturb  Claim. 

Plaintiff  entered  a  timber-culture  claim  upon  which  were  three  springs,  and  also 
entered,  as  a  homestead,  160  adjoining  acres;  and  the  county  oommfssloners,  before 
he  had  acquired  title,  but  whue  he  was  lawfully  in  possession,  so  located  a  road 
that  the  spring,  which  furnished  water  for  plaintiff  ^s  dwelling  and  other  puri>oses, 
were  in  the  middle  of  the  road.  Held,  the  plaintiff  is  entitled  to  damages  for  such 
injury. 

Appeal  from  district  court. 
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Judgment  was  rendered  for  J.  M«  Tullar  for  damages  for  the  location  by 
defendant,  Yakima  county,  of  a  road  through  his  timber-culture  claim,  and 
defendant  appeals. 

H.  J,  Snicely,  for  appellant.    Reavis,  Mires  &  Oraves,  for  appellee. 

Allyn,  J.  Appellee,  in  1885,  entered  a  timber-culture  claim  on  the  N.  W. 
J  of  section  30,  township  9  N.,  range  26  E.,  in  Yakima  county,  and  there- 
after cultivated  said  land  under  the  timber-culture  law.  There  were  iipon 
said  claim  three  valuable  springs.  In  the  sameyear,  appellee  entered  160  acres 
adjoining  as  a  homestead,  and  lives  thereon.  The  water  for  appellee's  dwell- 
ing and  other  purposes  is  derived  from  the  springs  above  and  upon  said  tim- 
ber-culture entry.  The  following  year,  the  county  commissioners  of  said 
county  ordered  a  road  located  directly  through  said  timber-culture  claim,  and 
same  was  so  located  and  opened  as  to  place  the  said  three  springs  in  the  mid- 
dle of  this  road.  Upon  the  report  of  appraisers  appointed  by  the  commis- 
sioners, appellee  was  allowed  8100  as  damages,  from  which  he  appealed  to  the 
district  court.  In  the  district  court  the  question  was  submitted  to  a  jury, 
and  appellant  herein  moved  the  court  to  find  a  verdict  for  the  defendant,  which 
was' refused;  and,  instead,  the  court  instructed  the  jury  to  "consider  the  value 
of  plaintiff's  [appellee's]  timber  culture  as  a  timber  culture,  and  not  as  land 
to  which  he  had  title,  and  determine  the  amount  of  damage  to  such  timber 
culture."  The  jury  assessed  such  damage  at  $4.50.  Therb  was  ample  evidence 
to  sustain  the  amount  of  the  verdict. 

The  question,  as  presented,  is,  can  the  appellee  recover  anything  as  dam- 
ages to  this  timber  culture,  to  which  he- has  not  as  yet  acquired  title?  That 
appellee  had  only  the  right  of  possession,  with  a  right  of  later  acquiring  title; 
that  he  could  not  have  dedicated  this  piece  of  land  to  the  public  for  a  road; 
and  that  the  right  of  way  over  public  lands  is  granted  to  the  public, — may  all 
be  conceded;  and  yet  it  by  no  means  follows  that  a  bona  fide  settler  or  entry- 
man,  because  the  legal  title  has  not  yet  vested  in  him,  can  thus  be  deprived 
of  valuable  rights,  as  would  be  the  case  here.  The  right  of  way  over  "public 
lands"  that  is  granted  to  the  public  for  roads,  etc.,  doubtless  contemplates 
strictly  public  lands,  such  as  are  open  to  entry  and  settlement,  and  not  those 
in  which  the  rights  of  the  public  have  passed,  and  which  have  become  subject 
to  some  individual  right  of  settler,  or  the  like,  as  in  this  case.  Under  the 
laws  of  the  United  States,  appellee  was  in  possession,  and  such  possession  was 
good  as  against  the  world  so  long  as  he  complied  with  the  laws.  From  all 
that  appears,  he  had  possession  in  this  way,  and  to  say  that  valuable  features 
of  the  land  as  springs,  and  the  land  itself,  can  thus  be  taken  without  com- 
pensation to  the  honest  settler,  for  the  use  of  the  public,  is  to  say  a  self- 
evident  wrong.  Any  such  theory  in  this  case  would  ignore  the  maxim  that 
"for  every  wrong  there  is  a  remedy."  We  do  not  believe  the  sections  of  the 
Code  relied  on  by  appellee  contemplate  such  a  possibility,  or  carry  this  intent 
in  a  case  like  this.  The  public  have  chosen  to  exercise  their  right  of  locating 
this  road.  They  have  the  benefit.  Let  them  pay  the  damage,  which  is  fully 
proved.    The  judgment  of  the  court  below  is  affirmed. 

Langford,  J.»  concurs.    Jon£3,  G.  J.,  concurs  in  the  result. 

(3  Wash.  T.  477) 

Marsh  tJ.  Wade. 

{Supreme  Court  of  WashingUm  TerrUory,    January  80, 1888.) 

Appbai/— Sbttlino  Statement  op  Facts— Waivbb  op  Objections. 

Act  Wash.  T.  1888,  relative  to  the  removal  of  causes  to  the  supreme  oonrt.  pro- 
vides that  the  facts  may  be  transmitted,  with  the  transcript  of  the  cause,  by  giving 
the  required  notice,  and  that  the  parties  shall  appear  before  the  judge  before  whom 
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the  cause  was  tried,  who  shall  certify  the  settled  facts.  Heldj  that  a  party,  appear- 
ing without  objecting  that  the  place  of  hearing  was  outside  the  district  of  the  judge, 
ana  the  district  where  the  action  was  pending,  waives  such  objection. 

Appeal  from  district  court,  First  district. 

Motion  to  strike  out  the  statement  of  facts.  Act  Wash.  T.  1883,  relative 
to  the  removal  of  causes  to  the  supreme  court,  provides  that  the  party  remov- 
ing a  cause  from  the  district  to  the  supreme  court  may  have  the  facts  trans- 
mitted, with  the  transcript  of  the  cause,  by  giving  notice  to  the  opposite  party, 
and  that  the  parties  shall  appear  before  the  judge  before  whom  the  cause  was 
tried,  who  shall  certify  the  settled  facts. 

P£K  GiTRiAM.  Appellee  moved  to  strike  out  the  statement  of  facts  herein, 
upon  the  ground  that  the  same  was  settled  and  signed  at  Olympia,  outside  the 
district  of  the  judge  who  tried  the  same,  and  of  the  district  where  the  action 
was  pending.  The  statement  referred  to  is  that  provided  for  in  section  8  in 
the  act  relating  to  the  removal  of  cases  to  this  couri;,  passed  in  1883.  Such 
statement  is  not  jurisdictional;  and  the  parties  having  appeared  before  the 
judge  at  Olympia,  and  there  being  heard  without  the  objection  being  made, 
such  objection,  even  if  valid,  was  waived,  and  cannot  now  be  raised.  We  do 
not  determine  the  question  as  to  the  validity  of  the  objection  if  taken  in  time, 
as  it  is  not  before  us.    Motion  denied. 


(8  Wash.  T.  388)  ^  „ 

SiLSBY  V.  Frost. 
(Supreme  Court  of  W<i8hington  Territory.    January  21, 18S8.) 

1.  Pbauds,  Statute  of— Promise  to  Answer  for  Debt  of  Another— Agreement  bt 

Purchaser  to  Pat  Price  to  Seller^s  Creditor. 

Defendant,  with  plaintiff* s  consent,  purchased  logs  of  the  latter's  dehtor,  agree- 
ing orally  that  when  he  should  seU  the  same  he  was  to  pay  plaintiff  the  amount  of 
his  claim  against  said  debtor.  HeUL  that  this  is  not  a  promise  to  answer  for  the 
deht  of  another,  within  the  statute  of  frauds ;  hut  defendant  having  received  a  val- 
uable consideration  for  his  promise,  makes  the  deht  his  own.^ 

2.  Same— Promise  to  Answer  for  Debt  of  Another— Findings  of  Jury. 

The  evidence  in  a  case  tended  to  show  that  defendant,  with  plaintiff's  consent, 
purchased  logs  of  the  latter's  dehtor,  under  an  oral  agreement  that  when  he  should 
sell  the  property  he  was  to  pay  plaintiff  the  amount  ox  his  claim  against  said  dehtor. 
The  jury  found  specially  that  the  sale  to  defendant  was  absolute;  that,  by  assum- 
ing the  debt,  defendant  implied  an-agreement  that  the  debtor  should  be  released 
from  plaintiff;  and  that  defendant  agreed  to  pay  absolutely  when  the  logs  were 
sold.  Held,  that  these  findings  show  a  contract  which  will  support  a  general  ver- 
dict against  defendant  for  amount  of  plaintiff's  claim. 

3.  Appeal— Review— Discretion  of  Trial  Court— Allowanos  of  Ambndment. 

A  judgment  on  the  merits  of  a  cause  will  not  be  reversed  on  the  ground  that  the 
court  abused  its  discretion  in  allowing  an  amendment  to  a  complaint  without  im- 
posing terms,  where  it  appears  that  defendant  had  an  opportunity  to  meet  and  de- 
lend  against  such  amended  complaint. 

Appeal  from  district  court. 

>  When  the  main  purpose  of  a  promisor  is,  not  to  answer  for  another,  but  to  subserve 
some  pecuniary  and  business  purpose  of  his  own,  involving  either  benefit  to  himself  or 
damage  to  the  other  contracting  party,  his  promise  is  not  within  the  statute  of  frauds, 
although,  in  form,  it  is  to  pay  the  debt  of  another,  and  although  the  fulfillment  of  his 
promise  may  incidentally  have  the  effect  of  extinguishing  that  liability.  Crawford  v. 
Edison,  (Ohio,)  18  N.  E.  Rep.  80;  Wilson  v.  Smith,  (Iowa,)  35  N.  W.  Rep.  506;  Green  v. 
Burton,  (Vt.)  10  Atl.  Rep.  575;  Raihroad  Co.  v.  Houston,  (Tenn.)  2  S.  W.  Rep.  86,  and 
note.  An  original  undertaking  to  pay  for  goods  to  be  delivered  or  services  to  be  per- 
formed for  another  is  not  within  the  statute.  Maurin  v.  Fogelberg,  (Minn.)  82  N.  W. 
Rep.  858,  and  note.  A  promise  by  an  employer  to  pay  for  medical  services  rendered  his 
employes,  out  of  their  wages,  is  not  within  the  statute  of  frauds,  being  merely  a  prom- 
ise to  pay  one's  own  debt  In  a  particular  way.  Woodruff  v.  Scaife.  (Ala.)  3  South.  Rep. 
811.  But  the  mere  fact  that  an  advantage  may  result  incidentally  to  one  who  orally 
promises  to  pay  the  debt  of  another  is  not  sufficient  to  take  it  out  of  the  statute  of  frauds. 
The  resulting  advantage  must  be  the  consideration  upon  which  the  promise  was  made. 
Clapp  V.  Webb,  (Wis.)  9  N.  W.  Rep.  796. 
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Assumpsit  by  Bobert  Frost  against  J.  A.  Silsby.  Judgment  for  plaintiff ^ 
and  defendant  appeals. 

CTias,  H.  Ayer,  for  appellant.    /.  W»  Robinson,  for  appellee. 

Jones,  C.  J.  The  contention  In  this  case  grows  out  of  these  facts:  Plain- 
tiff alleges  in  his  complaint  that  on  September  1,  1885,  one  Vincent  was  in- 
debted to  him  in  the  sum  of  $59.05,  for  goods  sold  to  and  used  by  him  in  tho 
logging  business,  in  Thurston  county,  in  securing  a  certain  boom  of  logs  then 
in  the  water  ready  to  tow,  which  boom  of  logs  was  then  of  value  sufficient  ta 
pay  said  and  all  debts  incurred  by  Vincent  in  securing  the  same;  that  appel- 
lant (defendant  below)  was  a  creditor  at  that  time  of  said  Vincent,  and  on 
that  day  bought  the  boom  of  logs  of  him,  and,  in  consideration  of  the  sale 
thereof  to  him,  he  agreed  to  pay  plaintiff  (appellee)  the  said  sum  so  owing  to 
him  by  Vincent  when  he  (appellant)  sold  the  said  logs;  that  appellant  sold  the 
logs  in  the  spring  of  1886,  and,  though  requested,  refuses  to  pay  the  said.claim» 
for  which  amount  judgment  is  asked.  To  this  complaint  the  defendant  in 
proper  form  made  answer,  denying  all  the  mateiial  allegations  thereof.  The 
cause  was  tried  in  the  district  court  to  a  jury,  who  returned  a  general  verdict 
for  plaintiff  for  the  sum  claimed  and  interest;  and  also,  in  response  to  inter- 
rogatories, made  several  special  findings.  The  appellant  here  excepts  (1)  to 
the  order  of  the  district  court  allowing  the  filing  of  an  amended  complaint 
without  imposing  terms;  (2)  to  the  order  overruling  defendant's  motion  in  ar- 
rest of  judgment  upon  the  ground  that  the  complaint  did  not  support  the  ver- 
dict; (3)  that  the  fourth  and  fifth  instructions  given  at  plaintiff's  request,  and 
also  one  given  by  the  court  without  request,  were  en-oneous;  (4)  the  special 
findings  do  not  show  a  contract  that  will  support  the  verdict,  but  do  show  the 
reverse,  and  control  the  general  verdict,  and  therefore  defendant's  motion  for 
judgment  upon  the  special  findings  should  have  been  granted. 

The  trial  court  had  the  power  to  allow  an  amendment  to  the  complaint,  and 
the  imposition  of  terms  was  a  discretionary  matter.  There  Is  nothing  here 
to  show  an  abuse  of  discretion.  The  plaintiff  in  error  does  not  here  insist  on 
this  point,  although  it  is  made  on  the  brief  filed,  and  not  in  fact  waived.  It 
would  be  only  an  abuse  of  discretion  of  moment  that  would  warrant  the  re- 
versal of  judgment  on  the  merits;  and  it  is  difficult  to  imagine  how  such  an 
abuse  could  occur  in  allowing  an  amendment  to  a  complaint  when  the  defend- 
ant had  ample  opportunity  to  meet  and  defend  against  it.  No  such  case  is 
pretended  here.  The  instructions  complained  of  are  to  the  effect  and  purpose 
that  if  the  jury  found,  from  the  evidence,  that  the  defendant,  in  his  contract 
of  purchase  of  the  logs  in  question  from  Vincent,  undertook  and  agreed,  in 
consideration  thereof,  to  pay  the  plaintiff  the  amount  of  his  claim  against 
Vincent  absolutely,  and  that,  under  such  contract,  the  defendant  received  and 
sold  said  logs  as  his  own,  and  that  plaintiff  consented  to  such  agreement  and 
promise,  then  the  contract  was  not  within  the  statute  of  frauds,  but  was  a 
contract  by  which  defendant  made  the  debt  of  Vincent  to  plaintiff  his  own 
debt,  and  plaintiff  would  be  entitled  to  a  verdict. 

The  jury  returned  a  general  verdict  for  plaintiff  in  these  words:  "We,  the 
jury,  find  for  the  plaintiff  in  the  sum  of  $59.05,  and  interest  thereon  from  the 
15th  day  of  January,  1885. "  Among  the  special  findings  are  these:  "(4)  Was 
the  sale  of  logs  to  »Silsby  an  absolute  sale,  or  was  it  intended  to  be  in  the  nat- 
ure of  a  pledge  to  secure  an  indebtedness  from  Vincent  to  Silsby?  Answer. 
Absolute."  "(7)  Did  Silsby  ever  agree  that  Vincent  might  be  discharged 
from  his  debt  to  Frost?  A,  By  assuming  the  debt,  Silsby  implied  an  agree- 
ment that  Vincent  should  be  released  from  Prost. "  "  (10)  Did  Silsby  agree  to 
pay  Fiost's  bill  against  Vincent  out  of  the  proceeds  of  the  logs,  after  paying 
the  bills  for  labor  and  stumpage  and  his  own  bill?  A .  He  agreed  to  pay  when 
the  logs  were  sold,  without  reference  to  any  other  claims."  As  to  special  find- 
ings, it  is  true  they  control  a  general  verdict  when  they  are  inconsistent  with- 
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Ity  (Code,  §  243;)  bat  these  findings  are  all  consistent  with  the  general  ver- 
dict. The  seventh  special  finding  is  an  expression  of  the  opinion  of  the  jury 
upon  a  legal  proposition,  and  is  of  no  value  in  the  form  of  the  words  used,  and 
should  not  be  allowed  to  control  the  facts  found  by.the  general  verdict,  and 
be  held  as  vitiating  it.  All  the  other  special  findings  harmonize  with  and  sup- 
port the  verdict.    We  are  satisfied  that  the  law  was  correctly  given  to  the  jury. 

Where  a  .consideration  of  advantage  or  harm  enters  into  the  new  contract 
as  between  the  parties,  and  forms,  in  whole  or  in  part,  the  consideration  for 
the  new  agreement,  it  becomes  new  and  valid  agreement,  upon  sufficient  con- 
sideration, and  is  not  collateral  to  the  contract  which  existed  between  the  origi- 
nal debtor  and  creditor,  so  as  to  come  within  the  terms  or  intent  of  the  stat- 
ute of  frauds,  which  provides  that  an  agreement  to  answer  for  the  debt  of  an- 
other must  be  in  writing.  Here  the  defendant,  as  part  of  the  terms  of  pur- 
chase of  logs  from  Vincent  agreed  with  Vincent  and  plaintiff  what  he  would 
pay  the  plaintiff  the  amount  of  Vincent's  debt  to  him  when  he  (defendant) 
sold  the  logs.  Plaintiff  assented  and  agreed  to  this  arrangement,  and  there- 
upon Vincent  sold  and  delivered  the  logs  to  defendant,  who  received  and  sold 
them.  To  allow  defendant  now  to  escape  the  liability  to  pay  Frost*s  claim  on 
the  plea  that  the  contract  was  not  in  writing,  and  that  it  w^as  one  by  which 
he  was  to  answer  for  Vincent's  debt,  would  be  a  perversion  of  the  statute, 
which  was  made  to  prevent  frauds  and  perjuries,  and  not  to  promote  them. 
By  the  contract,  for  a  valuable  consideration  received  by  him  to  bis  advantage 
from  Vincent,  he  agrees  to  pay  Frost  $59.05  that  Vincent  owes  to  him.  This 
debt  but  served  the  purpose  of  fixing  the  amount  defendant  is  to  pay  Frost, 
and  by  the  agreement  defendant  makes  it  his  own  debt.  It  is  no  longer  the 
debt  of  another. 

It  seems  by  the  record  that  the  jury  made  a  mistake  as  to  the  date  from 
which  interest  should  be  computed.  The  form  of  the  verdict  is  bad,  in  that 
it  does  not  find  a  gross  sum,  instead  of  a  certain  sum,  and  interest  thereon 
from  a  certain  date.  The  interest  should  have  been  computed,  and  added  to 
the  specific  sum  found,  and  the  sum  thus  ascertained  inserted  In  the  verdict. 
In  this  case,  however,  the  defendant  suffered  no  injury  from  the  error,  as  it 
appears  from  the  record  that  in  the  judgment  from  which  he  appeals  no  in- 
terest whatever  is  included. 

Let  the  judgment  of  the  court  below  be  affirmed,  with  costs* 

Lakgford  and  Tubner,  JJ.,  concur. 

<8  Wash.  T.  498) 

Dillon,  Sheriff,  v.  Spokane  Coitntt. 
(Supreme  Court  of  WashbnQton  TerrUory.    January  81, 1888.) 

1.  Plbading— Akswbb— Bbkial  of  Exact  Sum  Claimed  by  Plaintiff. 

Iq  an  acUon  asainst  a  sheriff  for  default  in  paying  over  certain  taxes,  the  com- 
plaint averred  that  defendant  collected  delinquent  taxes  in  each  year  from  1880  to 
1888,  naming  a  speciBc  sum  of  money.  The  answer  denied  that  defendant  collected 
exactly  the  sum  alleged  in  the  complaint.  Held,  that  such  an  answer  was  virtually 
a  confession  of  plaintiff's  cause  of  action. 

a.  Shbbiff  and  Ck>NBTABLB8— Failubb  TO  Pat  Over  Taxes  Collectbd— Sxttlbmbnt 
WITH  Commissioners— Estoppel. 

In  an  action  against  a  sheriff  for  default  in  accounting  for  certain  taxes  collected 
by  him,  a  settlement  for  such  taxes  had  with  the  board  of  oountv  commissioners 
cannot  be  pleaded  by  defendant  in  estoppel,  but  is  only  matter  of  evidence  on  the 
trial. 

Error  to  district  court,  Spokane  county. 

Action  by  Spokane  county  against  T.  P.  Dillon,  as  sheriff  and  tax  collector 
of  such  county,  for  his  default  in  paying  over  certain  taxes.  Judgment  for 
plaintiff,  and  defendant  brings  error. 
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Langford,  J.  This  is  an  action  brought  by  the  county  against  the  de- 
fendant, Billon,  as  sheriff  and  tax  collector  of  said  county,  for  default  in  pay- 
ing over  money  collected  by  him  as  taxes.  The  bondsmen  were  joined  as  de- 
fendants in  the  complaint,  but  only  the  tax  collector,  Dillon,  answered,  and 
judgment  was  rendered  against  him  alone.  The  complaint  declares  upon  the 
bond,  but  its  allegations  are  sufficient  to  constitute  a  cause  of  action  against 
Dillon,  if  the  bond  and  the  allegation  thereto  were  stricken  out.  The  court 
entered  judgment  in  the  case  against  Dillon,  for  the  ostensible  reason  that  he 
failed  to  answer  interrogatoiies  filed  and  served  upon  him.  The  argument 
has  been  made  against  this  reason  for  the  judgment.  If  the  judgment  was 
right,  though  the  reason  erroneous,  the  judgment  should  be  sustained.  The 
allegations  in  the  complaint  are  that  defendant  collected  delinquent  taxes  in 
each  year  from  1880  to  1883,— a  specific  sum  of  money.  The  only  denial  of 
this  in  the  answer  is  a  denial  of  having  collected  exactly  the  sum  the  complaint 
alleges,  but  does  not  deny  having  collected  any  other  than  the  exact  sum  al- 
leged, whether  more  or  less.  This  denial  is  worthless,  and,  by  failure  to 
deny,  the  defendant  confessed  the  collection  of  all  those  sums,  less,  perhaps,  a 
cent,  or  it  may  be  a  cent  more.  If  there  were  nothing  else  in  the  case,  these 
pleadings  would  justify  the  judgment. 

There  is  nothing  to  modify  this  conclusion,  except  it  may  be  the  denial  to 
the  seventh  paragraph  to  the  complaint,  or  the  new  matter  pleaded  in  the  an- 
swer; and  as  to  the  receipt  of  8274  for  delinquent  taxes  for  the  years  1880, 
1881, 1882,  and  1883,  as  to  which  last  the  answer  is  good.  The  seventh  para- 
graph is  denied  by  a  general  denial,  and  is  good  as  to  that  allegation.  This  al- 
legation is  simply  an  allegation  of  the  sums  receival  in  totals.  The  items 
making  these  totals  being  admitted,  the  denials  of  the  sums  thereof  is  merely 
a  denial  of  the  correctness  of  the  addition.  The  seventh  allegation,  and  the 
denial  thereof,  form  no  issue  of  fact,  and  are  superfluous  and  immaterial. 
We  have  seen  that  the  material  facts  constituting  a  good  cause  of  action  for 
the  amount  of  the  judgment  stand  confessed.  Does  the  affirmative  matter 
avoid  this  confession  ?  This  affirmative  matter  is  an  allegation  that  defendant 
had  had  a  settlement  with  the  board  of  county  commissioners.  There  is  no 
law  authorizing  the  county  commissioners  to  release  the  defendant  from  pay- 
ing taxes  which  he  has  collected,  and  failed  to  pay  over.  The  language  of 
the  statute  is  simply  intended  to  convey  the  idea  that  the  board  shall  cause 
each  officer  to  exhibit  his  accounts,  and  declare  whether  they  are  or  are  not 
coiTect.  If  it  is  found  they  are  not  correct,  the  board  may  prosecute  the  de- 
faulting officers.  If  they  are  correct,  the  board  so  resolves,  and  spreads  this 
resolution  upon  its  minutes.  The  latter  action  of  the  commissioners  is  ad- 
missible as  a  matter  of  evidence  for  or  against  an  officer,  but  is  not  conclusive 
or  pleadable  in  estoppel.  The  minutes  of  the  board  are  only  prima  facie  evi- 
dence. The  new  matter  pleaded  is  therefore  evidence  only,  and  has  no  effect 
as  an  estoppel.  Having  admitted  that  he  has  money  belonging  to  the  county, 
it  is  no  defense  to  plead  this  new  matter.  Hence  the  judgment  for  the  plain- 
tiff was  right.  It  is  unnecessary  to  inquire  whether  the  reasons  given  for 
the  correct  judgment  are  erroneous,  as  that  is  an  irrelevant  inquiry.  There 
is  a  denial  of  $274,  however. 

Let  judgment  be  entered  here  as  was  entered  in  the  district  court,  less  the 
8274,  and  execution  issue  to  the  sheriff  of  the  county  of  Spokane, 

Jones,  0.  J.,  and  Allyn,  J.,  concur. 

(3  Wash.  T.  452) 


Northern  Pao.  R.  Co.  v.  Whalen  et  al. 
{Supreme  Court  of  Washington  Territory,    January  80, 1888.) 

1.  DiBOBDERLT  HOUSE—^^OMPULINT— DESCRIPTION  OP  H0U8E. 

A  complaint  averring  that  there  are  a  number  of  saloons  and  gambling-houses 
along  the  line  of  plaintiff's  road,  and  that  such  houses  are  public  and  private  nui* 
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sanoes,  but  failing  to  name  any  particular  house,  or  to  designate  wherein  it  is  dis- 
orderly and  a  nuisance,  is  fatally  defective^  in  that  it  contains  no  allegation  that 
would  locate  any  particular  house,  or  describe  it  as  disorderly. 

fl.  INTOXIOATINO   LiQUOBS— LlCBKSB   BY  Ck>nNTT    BOABO— INJXTNOTION  TO  RbSTBAIN  I&- 
8CA.N0B. 

The  act  of  the  board  of  county  commissioners  in  granting  license  for  the  sale  of 
intoxicating  liquors,  which  is  exclusively  within  their  jurisdiction-  is  a  quasi  judi- 
cial one;  and,  if  erroneous,  the  remedy  is  by  appeal  or  cerPloraH,  and  not  by  in- 
junction. 
8.  Samb^Sai^b  to  Emplotbb— Injunction  to  Rbstbact. 

An  Injunction  will  not  lie  to  restrain  the  sale  of  intoxicating  liquors  to  plaintiff's 
employes  on  the  ground  that  some  of  such  employee  become  intoxicated,  and  are  dis- 
qualified from  rendering  services  to  their  employer. 

Appeal  from  district  coartt  Kittitas  county;  George  Turner,  Judge. 

Complaint  by  the  Northern  Pacific  Railroad  Company,  plaintiff,  against  W. 
Whalen,  C.  J.  Brooks,  and  May  Imbrie,  doing  business  under  the  firm  name 
of  C.  J.  Brooks  &  Co. ;  M.  Becker,  Louis  Shang,  and  Jacob  Dorr,  doing  busi- 
ness under  the  firm  name  of  M.  Becker  &  Co.;  E.  Grunden,  William  Voen 
Hollen,  and  O.  Peterson,  doing  business  under  the  firm  name  of  Grunden, 
Voen  Hollen  &  Co.;  Joesph  Cleary  and  Josh  Cleary, doing  business  under  tlie 
firm  name  of  Joseph  Cleary  &  Co.;  John  Michaels  and  J.  Bates,  doing  busi- 
ness under  the  firm  name  of  Michaels  &  Bates; Root  and Lewis, 

doing  business  under  the  firm  name  of  Boot  &  Lewis; Nelson  and 

Keith,  doing  business  under  the  firm  name  of  Nelson  &  Keith;  J.  Em- 
ery and Atkins,  doing  business  under  the  firm  name  of  Emery  &  At- 
kins; A.  P.  Holt  and Olney,  uoing  business  under  the  firm  name  of 

Holt  &  Olney; Durrand Sharp,  doing  business  under  the  firm 

name  of  Durr  &  Sharp; Olsen  and Pierson ;  John  Tassier;  Peter 

Holt;  B.  Richardson;  Jacob  Nauderbauer;  O.  R.  Anderson;  J.  J.  Imbrie; 
Andy  Rosenborg,  H.  Y.  Anderson;  J.  P.  McCarthy;  D.  Jake;  J.  W.Arthur; 

W.  Terrance;  George  W.  Canfield;  John  Cleary; Moore;  J,  B.  Tassier; 

Mike  Ferrell;  E.  Dodge;  S.  Settle;  W.  Haupton;  J.  B.  Starr;  John  P.  Brad- 
ley; May  Imbrie;  John  Bloinquist and Nelson;  J.  S.Pysart;  J.  B.  Van 

Olsiine ;  and  J.  M.  Shelton, — board  of  county  commissioners  of  Kittitas  county, 
defendants*  and  keepers  of  saloons  and  gambling-houses  along  the  line  of  plain- 
tiff's road, — ^praying  a  temporary,  and  on  the  hearing  a  permanent,  injunc- 
tion to  restrain  defendant  the  board  of  county  commissioners  from  issuing 
licenses  to  the  other  defendants  to  retail  spirituous  liquors,  and  the  other  de- 
fendants from  retailing  such  liquors,  thereby  making  drunk  plaintiff's  em- 
ployes, and  incapacitating  them  from  doing  plaintiff's  work.  Judgment  for 
defendants  on  demurrer.    Plaintiff  appeals*. 

Mitchell^  Ashton  &  Chapman^  for  appellant.    H.  /.  Snively,  for  appellees. 

Lanoford,  J.  This  case  comes  before  us  upon  the  single  question  of 
whether  the  complaint  states  a  cause  of  action,  xlie  complaint  is  as  follows: 
"To  t?ie  ffon.  George  Turner,  Judge  of  the  above-named  Court: 

"For  supplemental  and  second  amended  complaint,  plaintiff  avers — 

"(1)  That  it  is  a  corporation  duly  created  and  incoiporated  under  and  by 
virtue  of  an  act  of  congress  dated  July  2,  1864,  entitled  *  An  act  granting 
lands  to  aid  in  the  construction  of  a  railroad  and  telegraph  line  from  Lake 
Superior  to  Puget  sound,^  and  the  acts  supplementiiry  and  amendatory  thereof. 

"(2)  That,  under  and  by  virtue  of  said  acts  of  congress,  plaintiff  is  author- 
ized and  empowered  to  construct  and  maintain  and  operate  a  railroad  and  tel- 
egraph line  from  Lake  Superior  to  Puget  sound. 

"(3)  That,  under  and  by  virtue  of  said  acts  of  congress,  the  said  plaintiff 
is  now  constructing  its  said  railroad  line  through  Kittitas  county,  and  through 
and  over  what  is  known  as  the  Cascade  mountains,  at  a  place  called  *  Stampede 
Pass/  and  that  at  the  place  where  it  is  constructing  the  said  road  over  the 
mountains,  and  in  Kittitas  county,  is  a  village  called  *  Tunnel  City;'  that  said 
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Tunnel  Citj  is  located  at  and  adjoining  the  tunnel  now  being  constructed,  un- 
der and  by  virtue  of  said  acts  of  congress,  through  said  Cascade  cange  of 
mountains. 

"(4)  That  said  railroad  company  has  now  in  its  employ,  in  constructing  ita 
road,  as  aforesaid,  at  Tunnel  City,  in  Kittitas  county,  foar  thousand  employes; 
and  that,  in  the  construction  of  its  road  as  aforesaid,  it  is  necessary  that  said 
plaintiff,  and  the  contractors  of  said  plaintiff,  should  use  high  explosives,  such 
as  dynamite,  and  machinery  run  by  electricity,  steam,  and  compressed  air; 
and  in  the  use  of  said  explosives  and  running  of  said  machinety,  and  in  the 
construction  of  said  road,  it  requires  sober,  skilled  labor. 

"(5)  That  the  said  defendants,  except  the  board  of  county  commissioners, 
at  said  tunnel,  and  on  the  public  roads  near  thereto,  and  along  .the  line  of 
the  road  now  being  constructed  by  said  plaintiff,  for  several  months  past  have 
been  running  retail  drinking  and  lager-beer  saloons,  and  selling  spirituous, 
malt,  and  fermented  liquors  to  the  said  employes  of  said  plaintiff,  and  that 
the  said  sales  of  said  liquors  to  said  employes  has  frequently  and  continuously 
caused  drunkenness  of  said  employes,  and  that  the  said  drunkenness  incapac- 
itated the  said  employes  so  that  they  were  not  able  to  perform  the  labor  as- 
signed to  them,  and  the  lal)or  they  were  expected  to  do,  and  for  which  they 
were  employed;  and  that  the  said  drunkenness  increased  the  risk  and  danger 
incident  to  the  necessary  use  of  the  said  explosives  and  machinery,  and  in- 
creased the  danger  to  the  employes  employed  in  constructing  the  road,  as 
aforesaid,  and  to  the  officei-s  and  agents  of  said  plaintiff,  and  has  caused  and 
is  causing  many  of  said  employes  to  quit  the  employment  thereof.  That,  dur- 
ing the  four  months  last  past,  the  said  railroad  company  has  employed  and 
transported,  in  and  upon  said  work,  about  eight  thousand  men,  at  an  average 
expense  of  ten  dollars  for  each  man.  That,  about  four  thousand  of  said  men, 
thus  employed,  for  the  reasons  aforesaid,  and  to  the  great  and  irreparable 
damage  of  said  railroad  company,  after  being  transported  in,  as  aforesaid,  quit 
and  left  the  work  of  said  plaintiff.  That  said  plaintiff,  had  it  not  been  for 
the  sale  of  said  liquor  aforesaid,  and  drunkenness  caused  thereby,  would  have 
been  able  to  complete,  and  would  have  completed,  its  road  from  Ellensburg  to 
Tacoma  during  the  present  year;  but,  on  account  of  the  sales  of  said  liquor 
aforesaid  to  said  employes,  the  plaintiff  was  not  and  13  not  able  to  obtain  and 
retain  on  said  work  sufficient  employes  to  complete  said  road  during  said  time. 
T.hat  plaintiff  will  be  compelled  to  continue  the  construction  of  said  road  dur- 
ing the  winter  season.  That  a  large  portion  of  said  work  is  of  such  a  char- 
acter that  it  cannot  be  performed  during  the  winter  season  without  extraor- 
dinary expense  and  delay;  and  that  the  extra  expense,  caused  by  the  sale  of 
said  liquor  as  aforesaid,  necessary  to  the  completion  of  said  road  during  the 
winter  of  1886  and  1887,  over  that  necessary  to  complete  the  road  during  the 
present  summer  and  fall,  all  of  which  plaintiff  could  have  done  had  it  not  been 
for  said  saloons  and  said  sales  of  intoxicating  liquors  aforesaid,  will  exceed 
one  hundred  thousand  dollars,  and  that  said  plaintiff  has  been  damaged  in 
said  sum  by  said  sale  of  liquors  and  intoxication  caused  thereby.  That  the 
delay  In  the  completion  of  said  road  for  said  time,  and  damages  incident  thereto, 
in  addition  to  said  one  hundred  thousand  dollars,  will  cause  the  said  plaintiff 
damage  and  loss  of  the  use  of  said  road  exceeding  in  amount  one  hundred 
thousand  dollars.  That  said  saloons  have  been  so  conducted,  and  drunken- 
ness and  gambling  peirmitted  and  carried  on  to  such  extent,  that  they,  the  said 
saloons,  have  been  for  months,  and  are  now,  public  nuisances,  and  also  a  pri- 
vate nuisance  in  so  far  as  the  said  plaintiff  is  concerned.  That  the  superin- 
tendents, officers,  and  families  thereof  are  seriously  discomfited,  injured,  and 
annoyed  by  said  nuisance;  and  that  the  lives  of  the  said  officers,  agents,  and 
employes,  and  the  property  of  said  plaintiff  has  been  diminished  and  injured 
in  value  in  consequence  of  said  sales  of  liquors,  and  drunkenness  caused  thereby ; 
and  that  the  said  plaintiff,  by  said  saloons,  and  the  sale  of  intoxicating  liquor 
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therein  to  said  employes,  and  said  drunkenness  and  said  gambling,  has  sns- 
tained  great  and  irreparable  injury;  and,  if  said  saloons  are  allowed  to  ruki 
along  the  line  of  said  road  in  future,  will  continue  to  susttiin  injuries  in  all 
the  matters  aforesaid;  and  that  said  sales  of  intoxicating  liquors,  and  the 
said  drunkenness  caused  thereby,  will  cause  in  the  futnre  all  the  damage  and 
injury,  discomfiture,  and  annoyance  that  it  has  caused  in  the  past.  That 
the  said  defendants  are  insolvent,  and  not  able  to  respond  in  damages  to  the 
said  plaintiff  for  the  damages  already  incurred,  and  the  damage  that  will 
be  incurred  in  the  future  if  said  saloons  are  permitted  to  run.  That  said  sa- 
loons and  the  said  beer-halls  have  been  and  are  now  running,  and  selling  at 
retail  said  intoxicating  liquors,  as  aforesaid,  to  the  employes  of  the  plaintiff 
and  others,  without  a  license,  and  without  any  right  or  authority  so  to  do. 
That  said  saloons,  during  the  past,  have,  and  will  in  the  future  unless  en- 
joined, continuously  and  constantly  continue  to  sell  said  Intoxicating  liquors 
to  said  employes,  and  constantly  and  continuously  permit  said  drunkenness, 
and  maintain  said  gambling-houses  and  said  public  and  said  private  nuisances, 
to  the  great  injury,  danger,  discomfiture,  and  annoyance  of  the  said  plaintiff, 
and  the  said  plaintiff^s  employes,  and  the  said  property  of  plaintiff. 

"(6)  That  the  plaintiff  has  an  interest  in  one-half  of  the  land  along  the  line 
of  said  road,  for  40  miles  distance,  on  either  side  thereof.  That  the  lands 
upon  which  said  saloons  are  located  are  unsurveyed  lands.  That  plaintiff's 
interest  in  the  lands  cannot  be  ascertained  or  determined  until  the  United 
States  government  surveys  are  extended  thereover.  That  the  lands  upon 
which  said  saloons  are  and  have  been  located  are  either  the  lands  of  the  said 
plaintiff  or  public  lands  of  the  United  States,  and  that  it  cannot  now  be  as- 
certained whether  the  said  lands  are  those  of  the  plaintiff  or  those  of  the  United 
States.  That  the  said  defendants,  excepting  the  said  board  of  county  com- 
missioners and  the  said  Blomquist  and  Nelson,  havp  been  running  and  main- 
taining said  saloons  and  nuisances  under  a  paper  writing  purporting  to  be  a 
license  issued  by  the  county  auditor  of  Kittitas  county.  That  the  said  paper 
writing  was  issued  without  right  or  authority  therefor.  That  the  board  of  Kit- 
titas county,  and  the  members  therefor,  as  above  named,  intend,  unless  en- 
joined by  this  court,  to  grant  to  the  said  defendants,  (except  said  commission- 
ers,) and  the  said  defendants  intend  to  apply  therefor,  a  retail  license  to  sell 
liquors  at  the  places,  in  the  manner  and  to  the  persons  aforesaid,  and  intend 
thereunder  to  maintain  said  constantly  recurring  and  continuing  nuisances; 
and  that  the  said  defendants  intend  and  are  now  fraudulently  applying  for 
said  licenses,  without  filing,  or  any  one  else  for  them  filing,  with  the  county 
auditor  of  Kittitas  county,  or  the  board  of  county  commissioners  of  said  county, 
the  consent  in  writing  of  the  owners  of  the  buildings  or  premises  upon  which 
said  saloons  are  run,  and  upon  which  they  propose  to  allow  the  same  to  be  run; 
and  the  said  board  of  county  commissioners  were,  at  the  time  of  said  applica- 
tions, and  are  now,  well  informed  that  the  law  requires  such  consent  in  writ- 
ing to  be  filed,  and  remain  on  file,  with  the  said  board  of  county  commission- 
ers; and  the  said  board  of  county  commissioners  are  well  and  fully  informed 
that  the  lands  upon  which  said  saloons  are  running,  and  upon  which  said  de- 
fendants intend  to  run  the  same,  is  land  over  which  the  United  States  public 
surveys  have  never  been  extended ;  and  that  said  board  of  county  commis- 
sioners, with  full  knowledge  that  said  defendants  intend  to  fraudulently  ap- 
ply for  said  license  without  the  filing  of  said  consent  in  writing,  and  with  the 
full  knowledge  that  such  consent  in  writing  has  not  been  filed,  unless  enjoined 
by  this  court,  intend  to  grant  said  license.  That  the  granting  of  said  licenses 
still  greatly  complicates  said  matters,  and  injure  and  damage  said  plaintiff, 
and  will  deprive  plaintiff,  to  a  great  extent,  if  not  absolutely,  of  any  remedy 
against  said  defendants,  and  cause  the  plaintiff  gi-eat  and  irreparable  damage. 
That  said  defendants,  (excepting  said  board  of  county  commissioners,)  nor 
any  one  else  for  them,  have  filed,  or  intend  to  or  can  file,  the  consent  in  writ- 
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ing  of  the  owner  of  the  land  upon  which  said  saloons  are  located,  with  the 
county  auditor  or  the  board»of  county  commissioners;  and  that  said  board  of 
county  commissioners  have  no  right  or  authority  to  issue  a  license  to  any  one 
to  sell  liquors  at  retail  upon  the  public  land  of  the  United  States.  That  the 
SJiid  government  of  the  United  States  cannot  be  made  responsible  in  damages 
for  injuries  caused  by  the  sale  of  liquors  thereon,  and  that  the  said  govern- 
ment of  the  United  States  cannot  consent  to  the  issuing  of  the  said  licenses; 
and  that  plaintiff  has  not  and  will  not  consent  to  the  issuing  of  said  licenses, 
or  the  running  of  said  saloons  on  said  unsurveyed  land.  That  the  said  sales 
of  intoxicating  liquors,  and  the  said  drunkenness  and  demoralization  caused 
thereby,  reduces  the  lat)oring  capacity  of  the  employes  of  said  plaintiff  to  the 
extent,  on  an  average,  of  one-quarter  of  said  capacity  daily,  in  addition  to  the 
items  above  named,  is  at  least  one  thousand  doIlai*s  per  day.  That,  unless  said 
temporary  and  perpetual  injunction  is  granted,  the  defendants  (excepting  said 
county  commissioners)  will  continue  to  sell  intoxicating  liquors  and  cause  said 
drunkenness,  and  will  continue  to  maintain  and  permit  said  public  nuisance 
as  aforesaid;  and  that  the  stud  sales,  said  drunkenness,  and  said  nuisance  will 
cause  said  employes  to  quit  said  employment  in  the  future  as  in  the  past,  and 
still  cause  the  said  plaintiff  great  injury  in  all  the  particulars  and  matters  in 
the  future  that  it  has  in  the  past. 

"(7)  That  the  said  plaintiff  has  not  an  adequate  remedy  at  law,  and  that 
the  granting  of  said  injunction  will  avoid  a  great  multiplicity  of  suits. 

"Wherefore,  plaintiff  prays  for  a  temporary  injunction  enjoining  the  board 
of  county  commissioners  from  granting  licenses  to  said  defendants  to  retail 
spirituous,  malt,  and  fermented  liquors  in  Kittitas  county,  and  enjoim'ng  said 
defendants  from  selling  liquors  at  retail,  and  running  said  saloons  and  gam- 
bling-houses, where  drunkenness  is  permitted  and  carried  on,  during  the 
pendency  of  this  suit,  and,  that  the  defendants  the  board  of  county  commis- 
sioners be  perpetually  enjoined  from  granting  licenses  to  retail  spirituous, 
malt,  or  fermented  liquors  on  unsurveyed  public  land,  and  that  said  defend- 
ants be  perpetually  enjoined  from  selling  intoxicating  liquors  at  retail,  and 
from  rimning  and  continuing  to  operate  gambling-houses  and  nuisances  de- 
scribed in  the  complaint,  and  for  such  other  and  further  relief  as  the  court  in 
the  premises  is  competent  to  give. " 

We  will  consider  first,  what  are  tlie  rights  of  the  plaintiff  which  he  claims 
are  invaded  and  threatened.  It  is  claimed  to  be  a  right  to  import  men  to  be 
employed  by  them,  and,  in  case  they  have  them,  that  they  should  remain  so- 
ber. Though  the  claim  is  to  some  uncertain  aggregate  of  men,  it  is  clear  that 
the  right  cannot  consist  to  the  joint  labor  of  the  uncertain  aggregate  as  an 
entirety,  but,  whatever  it  is,  it  is  several  as  to  each  particular  employe.  When 
the  right  exists,  it  is  to  each  employe;  and  the  complaint  is  that  some  of  them, 
not  naming  which,  get  drunk;  and  these  several  employes*  getting  drunk  Is 
the  wrong  complained  of.  Now,  if  one  man  employs  another  to  work  for 
him,  he  has  a  right  to  require  that  man  to  keep  safely  sober.  If  he  does  not, 
he  may  be  discharged,  and  may  be  sued  for  damages.  This  is  all  the  remedy 
which  the  law  gives  for  tiiis  wrong.  These  several  rights,  as  to  each  man 
employed,  according  to  Ineir  very  nature,  cannot  be  joint  or  common  as  to  all 
men  employed.  But  the  complaint  is  not  against  these  several  wrong-doers, 
either  severally  or  jointly.  It  is  against  the  15  or  20  different  men  who  sell, 
in  different  quantities,  to  each  man,  at  his  request,  whisky.  This  is  less  a 
cause  of  action  than  there  would  be  against  the  employe  who  made  himself 
drunk.  Selling  the  whisky  does  not  necessarily  make  any  man  drunk.  If 
the  man  who  buys  it  performs  his  duty,  it  will  not  make  him  drunk.  In- 
deed, if  he  uses  it  properly,  it  may  do  him  good, — at  least  it  will  not  make 
him  drunk.  If  one  sells  dynamite  powder,  guns,  or  poison  to  another,  it  does 
not  follow  that  the  vendor  is  guilty  of  the  result  of  the  improper  use  ol*  it  by 
the  vendee.    Suppose  it  was  a  gun,  powder,  and  balls  that  wa&  sold  to  one 
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employe,  who  with  it  shoots  another  employe, — which  is  a  similar  case, — 
would  the  vendor  be  guilty  of  murder?  If  he  were  thus  guilty  of  selling  pis- 
tols to  employes,  and  was  continuing  the  business,  could  the  employer  have 
the  vendor  enjoined?  Indeed,  it  would  be  admitted  that  the  employer  would 
have  no  cause  of  action  against  the  vendor  in  law  or  in  equity.  Having  no 
remedy  against  the  vendor  at  law,  it  would  not  follow  that  he  would  have 
one  in. equity ;  for  he  would  have  no  remedy  at  all  except  to  discharge  his  bad 
employes  and  sue  them  for  damages.  This  action  is  not  against  any  proprie- 
tor of  a  house,  but  against  20  different  proprietors  of  different  houses.  It  is 
unnecessary  to  decide  whether  an  action  could  be  maintained  against  any  one 
house  or  not,  for  this  complaint  does  not  describe  any  one  house  which  is  a 
nuisance.  Indeed,  it  does  not  declare  that  any  one  house  is  a  disorderly  house, 
and  that  plaintiff  isannoyed  because  the  house  is  disorderly.  It  merely  claims 
that  each  of  20  men  sell  liquor  to  employes  of  plaintiff.  A  tippling-house  is 
not  a  nuisance  at  common  law  or  by  statute;  but  a  tippling-house  or  any 
other  l\ouse  which  is  kept  in  such  a  disorderly  manner  as  to  seriously  annoy 
neighbors  might  he  a  nuisance.  A  man  might  keep  an  orderly  house,  yet  be 
selling  therein  large  quantities  of  spirits.  The  men  might  get  drunk  outside 
the  house,  and  there  be  noisy;  or,  if  drunk  inside,  yet  not  noisy,  the  houses 
would  be  no  nuisance.  We  conclude  that  the  plaintiff's  right  to  the  services 
of  its  employes  rests  in  executory  contract  with  each  employe,  and  the  only 
remedy  that  plaintiff  has  for  this  is  for  a  breach  of  contract  against  its  con- 
tractor; that  if  the  employe,  upon  account  of  a  tort  to  his  person,  cannot  per- 
form his  services,  such  employe  has  his  action  against  the  person  who  com- 
mitted the  tort,  but  the  employer  has  not  an  action;  that  the  sale  of  liquor  to 
an  employe  is  not  a  tort  against  him  nor  his  employer;  that  this  action  is 
brought,  not  for  keeping  a  disorderly  house,  but  merely  for  selling  spirits  to 
employes.     We  therefore  conclude  that  the  demurrer  was  rightly  sustained. 

Were  not  the  above  true,  and  were  this  action  brought  by  the  proprietor  of 
one  house  to  abate  the  disorderly  house  of  another,  there  is  no  allegation 
which  would  locate  the  house,  or  describe  wherein  it  was  a  disorderly  house, 
as  to  any  one  of  the  numerous  proprietors  sued.  This  defect  would  be  fatal 
as  to  each  of  the  several  proprietors.  The  cases  cited  that  show  that  when 
many  different  persons,  each  by  his  own  separate  act,  pollutes  a  stream,  so 
that  the  pollution  has  joined  and  become  common,  and  this  common  pollution 
injures  the  land  and  premises  of  another,  that  this  person,  thus  injured,  may 
bring  a  suit  to  abate  this  common  nuisance  against  the  several  persons  who 
created  it,  has  no  application  to  this  case,  (1)  because  there  are  no  premises 
in  this  case  which  contribute  to  a  common  nuisance, — in  fact,  no  premises  or 
stationary  thing  or  business  which  contributes  to  anything,  and  much  less  to 
a  common  thing  which  is  a  nuisance  to  plaintiff's  premises.  There  is  noth- 
ing like  a  common  stream  which  each  defendant  contributes  to  corrupt.  No 
one  saloon  does  anything  in  common  with  another.  If  any  is  a  nuisance,  it 
is  a  separate  nuisance  of  itself,' unconnected  with  the  nuisance  of  the  other. 
Were  they  all  joined  in  an  indictment, — as  the  houses  have  separate  proprio- 
tors,  and  what  constitutes  nuisance  in  one  has  nothing  to  do  with  the  other,-^ 
none  could  be  convicted.  If  this  action  can  be  maintained,  then  any  ship 
coming  in  or  leaving  a  port  could  maintain  a  bill  against  all  the  saloons,  all 
the  gambling-houses,  and  houses  of  ill  fame  in  a  city  in  which  the  ship  landed. 
Every  manufactory  could  maintain  a  joint  action,  in  like  manner,  against  all 
such  houses  in  the  city  in  which  they  were  situate.  Every  railroad  company 
could  maintain  a  joint  action  against  all  such  houses  in  towns  where  the  trains 
stopped.  This  case  is,  indeed,  a  novel  one,  and  the  principles  upon  which  it 
is  sought  to  be  maintained  are  as  novel. 

It  is  alleged  that  the  county  commissioners  are  threatening  to  issue  licenses 
when  the  prerequisites  therefor  have  not  been  performed.  The  county  com- 
missioners, in  this  matter,  are  acting  and  are  to  act,  in  a  quasi  judicial  capac- 
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\ty,  on  a  matter  excluatvely  within  tlieir  jurisdiction.  If  the  act  of  the  board 
is  erroneous,  the  remedy  is  by  appeal  or  certiorari.  It  would  be  as  reason- 
able to  enjoin  a  justice  of  the  peace  because  he  threatened  to  enter  judgment 
without  a  sufficient  complaint  as  to  enjoin  the  commissioners  in  this  instance. 
Whether  or  not  the  consent  of  the  proprietor  of  the  premises  is  obtained,  is 
a  question  for  the  board  to  decide  in  the  capacity  which  the  statute  has  given. 
We  And  no  error  committed  by  the  district  coart,  and  hence  let  it^  judg- 
ment be  affirmed. 

Allt^%  J.,  concurs.    Joxes,  C.  J.,  concurs  in  the  result, 

(3  Wash.  T.  4«2) 

Thornton  v.  Tebritort. 
(Supreme  Cov/rt  of  Washington  Territory.    January  31, 1888.) 

Jntozicatiho  Liqcoiw— Local  Option  Laws— Delegation  ot  Leoislatitb  Authobitt. 
The  local  option  act  of  Washington  Territory,  giving  "to  precincta  ot  Washing- 
ton Territory  "  the  power  to  repeal  the  existing  law,  and  pronibit  the  sale  of  liquor, 
l^  a  petition  and  vote  of  a  majority  of  the  voters  of  any  precinct,  is  invalid  as  a 
delegation  of  le^lative  authority;  precincts  not  being  municipal  corporations  ca- 
pable of  receiving  such  grant,  or  of  exercising  the  power  granted.  Tubneb,  J., 
dissenting.* 

Error  to  district  court,  Third  district. 

Mr.  Metcalfe^  Mr.  RocTiester,  and  /.  H.  Lewis,  for  plaintiff  in  error.  J.  T» 
Ronald,  Pros.  Atty.,  for  defendant  in  error. 

Lanofokd,  J.  The  question  before  the  court  is  whether  the  local  option 
law,  so  called,  is  void  under  the  provisions  of  the  organic  act  and  the  consti- 
tution of  the  United  States.  The  statute  in  force  at  the  time  the  said  local 
option  law  was  passed,  in  terms  prohibited  all  retail  sale  of  spirituous  liquors. 
The  local  option  act  provides  that  a  vote  in  each  precinct  may  do  tlie  same. 
In  this  there  is  no  proposed  change.  The  former  act  provides  a  penalty  for 
selling;  so  does  the  latter.  Each  act  provides  a  mode  by  which  the  penalty 
may  be  avoided,  which  operates  under  each  act  as  an  exemption  from  the  pro- 
hibitoi*y  clause,  and  the  penalty.  The  former  act  exempts  from  the  prohibi- 
tion those  who  prove  moral  character,  give  bond,  and  by  paying  a  penalty 
procure  a  license.  The  local  option  act  does  not  exempt  this  class,  but  ex- 
empts from  the  prohibition  druggists  alone.  There  is  also  in  the  local  option 
act  a  provision  to  the  effect  that  even  druggists  shall  not  sell  liquor  for  a  bev- 
erage; but  this  is  more  formal  than  real,  as  liquor  is  so  sold  by  druggists  or 
others  for  the  profits  of  the  sale,  with  no  control  of  the  use  after  the  sale  is 
made,  whether  it  be  for  medicine  or  beverage.  The  purpose  of  the  drunkard 
until  lie  has  drank,  and  even  then,  is  not  susceptible  of  proof.  If  a  man  says 
he  drinks  for  medicine,  there  is  no  way  to  disprove  it.  Thus  we  see  that  the 
essential  difference  between  the  so-called  license  law  and  the  local  option  act 
is  that  the  former  permits  sale  by  all  who  conform  to  certain  provisions,  and 
the  latter  permits  only  druggists  to  sell.  The  local  option  act  narrows  the 
class  of  persons  whona  the  former  act  permits  to  sell,  and  thus  far  purports 
to  repeal  the  former  statute.  The  former  statute  will  prevail  except  by  peti- 
tion and  vote.  The  law  is  repealed  in  the  district  voting,  and  this  by  the  op- 
eration of  the  vote.  It  is  well,  when  considering  an  act  like  this,  to  recur  to 
the  definition  of  law.     Law  is  (1)  a  rule  of  action,  (2)  prescribed  by  the  su- 

>  An  act  which  provides  that  any  county  or  town  or  city  of  a  certain  class  may,  by  a 
majority  votfi,  put  such  county,  city,  or  town  under  its  operation,  is  not  a  delegation  of 
legislative  power,  State  v.  Pond,  (Mo.)  6  S.  W.  Rep.  469;  State  v.  District  Court,  (Minn.) 
23  N.  W.  Rep.  625:  nor  a  law  conferring  authority  upon  a  municipality,  to  be  exercised 
at  its  discretion,  City  v.  Hillis,  (Iowa,)  8  N.  W.  Rep.  638;  nor  a  law  which  submits  to 
the  popular  vote  merely  the  question  as  to  whether  or  not,  in  any  given  locality,  liquor 
licenses  shall  be  granted,  Savage  v.  Com.  (Va.)  5  S.  E.  Rep.  565. 
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preme  power  of  the  state,  (3)  commanding  what  is  right,  and  prohibiting 
what  is  wrong.  First,  it  is  a  rule  of  action.  A  rule  of  action  does  not  relate 
to  one  act  alone,  but  to  all  of  a  class  of  actions.  An  order  to  perform  any 
particular  action  is  a  mandate  or  decree,  but  not  a  law.  This  rule  of  action 
is  general,  and  applies  to  all  of  a  class.  This  rule  must  be  prescribed,  or  it  is 
not  a  law;  this,  as  to  statute  law,  means  that,  as  written,  it  must  be  approved 
by  the  legislature.  The  law  must  command ;  a  mere  request  or  permission  is 
not  a  law.  If  the  local  option  act  conforms  to  all  these  three  requisites,  it  is 
a  law;  if  it  fails  to  conform  to  one  or  more,  it  is  not  a  law. 

First,  then,  let  us  examine  tlie  act  to  perceive  what,  if  anything,  it  com- 
mands to  be  done.  It  grants  the  power  to  petition  and  to  vote,  but  it  com- 
mands neither;  and  hence  it,  in  this  respect,  is  not  a  law.  Strike  this  grant 
of  power,  which  we  have  seen  is  not  a  law,  nor  any  part  of  a  law,  out,  and 
there  is  nothing  left  in  the  act  which  can  have  any  effect.  The  act  merely 
grants  power  to  certain  persons,  by  a  petition  and  vote,  to  repeal  the  statute 
in  each  precinct  wherein  the  people  elect;  then  the  repeal  takes  effect  solely 
by  those  citizens  electing  to  create  a  rule  and  a  penalty.  The  rule  and  the 
penalty  are  the  only  parts  of  the  statute  which  purport  to  be  mandatory  or 
law ;  and  these  have  all  the  effect  they  do  have,  not  by  virtue  of  legislative 
act,  but  by  virtue  of  petition  and  vote.  The  statute  is  repealed  in  each  pre- 
cinct voting  *'Yes;**  in  others  it  is  not  repealed;  which  clearly  shows  that  the 
vote  repeals  the  law.  Is  this  repeal  prescribed?  If  so,  where  will  this  pre- 
scription be  found?  Is  the  repeal  in  any  precinct  written  anywhere?  If  so, 
where?  Whether  the  statute  is  repealed  in  any  precinct  can  only  be  deter- 
mined by  parol  evidence.  The  courts  take  judicial  knowledge  of  laws;  but 
to  find  the  rule  of  action  and  the  penalty  in  any  precinct  the  court  can  resort 
neither  to  judicial  knowledge  nor  any  statute,  but  must  try  the  question  of 
whether  the  law  exists  as  a  fact,  by  evidence.  It  will  be  seen  that  the  local 
option  act  lacks  one  of  the  essential  elements;  it  is  not  prescribed  by  the  su- 
preme power  of  the  state;  in  fact  It  is  not  prescribed  at  all.  If  it  exists,  it 
exists  by  virtue  of  the  petition  and  vote  alone,  and  is  to  be  found  by  proving 
the  petition,  the  order  of  the  board  of  commissioners,  the  posting  of  election 
notices,  and  the  majority  vote.  It  has  been  said  that  the  law  rules  the  vote, 
and  not  the  vote  the  law.  This  misapprehension  arises  from  misnaming  the 
grant  to  vote  a  law,  though  it  is  not  mandatory.  It  has  been  said  that  the 
law  is  in  force  from  the  date  of  its  passage,  but  takes  effect  only  upon  the 
happening  of  the  contingency  of  a  petition  and  election  resulting  in  a  certain 
way.  If  this  be  the  contingency,  then  a  law  can  be  made  to  go  into  effect  at 
the  option  of  those  subject  thereto.  If  a  law  goes  into  effect  only  at  the  op- 
tion of  those  subject  tliereto,  then  it  is  not  mandatory.  Can  that  be  a  law 
which  is  not  mandatory,  and  from  the  terms  of  which  it  cannot  be  discovered 
whether  the  rule  of  action  exists,  or  whether  there  exists  a  penalty  for  the 
violation  of  this  rule?  If  a  roan  should  go  to  any  precinct  in  the  territory, 
and  ask  whether  a  man,  according  to  the  law  of  the  land,  might,  by  making 
proof  and  payment,  set  up  the  business  of  selling  spirits,  or  whether  drug- 
gists might  alone  make  such  sales,  he  would  be  shown  the  local  option  statute. 
This  giving  no  information,  he  would  inquire  whether  there  had  been  any 
election.  Learning  that  there  had,  he  would  inquire  whether  or  not  it  was 
legal;  and,  as  this  question  involves  the  investigation  of  each  step  which  must 
be  a  condition  precedent  to  its  legality,  be  would  have  to  investigate  both  the 
facts  as  to  what  had  been  done,  and  the  conditions  of  the  grant  of  power  es- 
tablishing the  rule.  These  uncertainties  as  to  whether  a  man  would  be  sub- 
ject to  flne  or  imprisonment  are  not  the  qualities  of  law,  but  rather  the  qual- 
ities of  anarchy.  Every  state  constitution  and  our  organic  act  grants  the 
power  to  make  laws  to  the  legislature  alone;  and  that  this  power  cannot  be 
delegated  is  conceded  by  every  decision  of  every  court.  This  being  conceded. 
It  has  also  been  conceded  that  towns  and  cities  may  be  granted  the  pow^r  to 
V.  17p.no.  9— 67 
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make  laws  for  the  inhabitants  thereof.  These  two  well-settled  principles  ap» 
pear  to  be  in  conflict,  but  in  reality  are  not  so.  The  laws  of  the  city  or  town 
are  by-laws,  and  not  state  laws;  the  laws  of  the  state  are  not  by-laws,  but 
state  laws.  If  a  man  performs  an  act  which  violates  an  ordinance  or  by-law, 
and  the  same  act  is  a  violation  of  state  law,  he  can  be  punished  twice  for  the 
same  act;  once  as  the  violator  of  the  laws  of  one  government,  and  again  as  a 
violator  of  the  laws  of  the  other  government.  In  this  respect  the  laws  of  the 
city  or  town  are  as  distinct  from  the  laws  of  the  state  as  ai-e  the  laws  of  the 
several  states  from  the  laws  of  the  United  States.  Police  powers  are  not  del- 
egated  to  cities  or  towns,  but  are  or  may  be  granted.  The  grant  is  an  act' of 
the  legislature,  but  not  a  law  thereof.  The  granting  act,  whether  in  one  or 
many,  is  merely  a  power  granted  to  and  forming  a  government,  containing, 
it  may  be,  many  conditions  precedent  to  the  right  to  exercise  the  power,  but 
the  charters  are  never  rules  of  action  prescribed  for  the  government  of  the 
citizens  of  the  state  as  such.  When  the  power  to  make  by-laws  is  granted, 
the  power  is  as  to  some  subject-matters;  and  history  has  not  shown  a  single 
instance  wherein  the  power  to  make  by-laws  on  such  subjects  is  also  a  power 
to  repeal  any  ordinance,  as  well  as  make  it.  In  fact,  the  power  to  make  by- 
laws, when  given,  creates  a  loail  legislature  as  free  to  act  within  the  scope  of 
the  power  granted  as  is  the  state  legislature  to  act  upon  the  subject-matters 
which  the  state  constitution  grants  to  it.  These  by-laws  must  not  only  be 
passed  by  the  local  legislative  body,  but  are  of  no  force  until  they  are  duly 
authenticated  and  recorded.  They,  like  other  laws,  must  be  prescribed  before 
they  have  any  effect,  and  be  thus  made  certain  in  a  form  in  which  they  can  be 
read  by  subjects,  who  are  compelled  to  obey  them.  Towns  and  cities  are  gov- 
ernments within  the  government,  adding  something  to,  but  not  taking  any- 
thing from,  the  state  government;  not  acting  as  the  delegate  of  the  state,  but 
acting  "by  virtue  of  a  power  granted  by  the  state."  Towns  and  cities  can 
in  no  manner  enact  or  repeal  or  effect  state  laws.  These  city  or  town  legis*- 
latoi-s  meet,  discuss,  amend,  enact,  and  repeal  ordinances  and  the  by-laws. 
Acts  made  are  prescribed  in  the  town  or  city  record,  so  that  all  subject  thereto 
may  know  the  exact  terms  which  they  are  bound  to  obey.  The  act  of  a  pre- 
cinct is  not  the  act  of  a  local  legislature,  in  that  the  power  granted  to  the 
precinct  is  not  the  power  to  pass  by-laws  upon  a  particular  subject-matter, 
and  repeal  or  modify  such  by-laws.  There  is  no  provision  made  as  to  how 
the  by-law,  when  pissed,  shall  be  authenticated  or  prescril)ed.  In  fact,  the 
act  does  not  purport  to  grant  the  right  to  make  a  by-law,  but  attempts  to  give 
power  to  .cause  a  state  law  to  exist.  It  is  an  attempt  to  delegate  the  power  to 
make  a  state  law  exist  without  its  being  prescribed  at  all,  or  without  its  be- 
ing accepted  or  passed  as  a  by-law  by  the  local  legislature. 

From  the  above  contrast  between  the  granted  power  to  a  local  legislature 
to  make  and  amend  by-laws  and  this  statute,  it  will  be  seen  that  the  former 
is  a  quasi  government  over  the  subject-matter  granted,  while  the  latter  is  not, 
but  is  a  pretended  power  to  cause  one  state  law  to  live  which  was  previously 
to  the  local  action  defid.  The  local  option  statute  attempts  to  delegate  power 
to  the  voters  of  a  precjnct  to  make  a  state  law;  the  power  granted  to  towns 
and  cities  is  merely  to  make  by-laws.  The  local  option  act  is  clearly,  there- 
fore, opposed  to  the  rule  that  the  power  to  make  state  laws  cannot  be  dele- 
gated ;  the  creation  of  local  city  or  town  governments,  with  power  to  make 
by-laws,  not  being  a  law,  but  a  grant,  is  not  subject  to  the  same  objection. 
So,  while  we  think  that  all  the  decisions  which  hold  that  police  power  may  be 
granted  to  towns  and  cities  to  pass  by-laws  to  prohibit  or  regulate  the  sale  of 
spirits  are  entirely  inapplicable  to  the  statute  we  are  now  considering,  the 
validity  of  a  power  to  make  by-laws  upon  prohibition  in  no  way  proves,  or 
tends  to  prove,  that  an  election  to  make  a  state  law  exist  is  valid.  Indeed, 
the  word  "election,"  until  quite  lately,  when  applied  to  political  subjects, 
nevei'  connoted  the  choice  of  a  principle  or  a  rule  of  miction,  but  merely  a  choice 
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of  persons.  To  make  the  word  "election"  mean  the  choice  of  a  state  law  ia 
to  invent  for  a  word  a  new  meaning  which  it  never  previously  had.  There 
are  very  few  decisions  which  militate  against  the  above  very  obvious  distinc- 
tion .  That  a  city  or  town  may  accept  or  reject  a  statutory  proposal  of  a  grant 
and  exercise  of  local  power  is  not  an  exception,  for,  as  weiiave  seen,  the  power 
lies  in  grant;  and  it  is  not  supposed  that  any  set  of  persons  are  bound  to  ac- 
cept or  use  a  grant  which  they  refuse  to  accept,  although  everyone  must  obey 
a'state  law,  whether  he  consents  or  does  not  consent.  The  only  exception  is 
where  the  inhabitants  of  a  county  have  been  permitted  to  vote  whether  there 
shall  be  fence  laws  within  its  borders.  It  is  impossible  to  say  what  the  nature 
of  those  counties  was, — whether  they  hjid  the  power  to  make  by-laws  of  not. 
If  they  had  not  the  power  to  make  by-laws,  then  the  decisions  were  in  favor 
of  a  delegation  of  power  to  make  state  laws;  which  is  not  only  opposed  to  the 
vast  weight  of  authority,  but  also  to  fundamental  principles  of  our  govern- 
ment. There  are  a  number  of  other  decisions  which  are  cited  as  being  in 
favor  of  the  delegation  of  the  power  to  make  state  laws.  These  are  decisions 
which  uphold  statutes  which  provide  that  the  vote  of  the  people  in  a  certain 
locality  may  locate  a  county  line,  county  buildings,  county  roads,  or  the  like. 
By  an  examination  of  all  the  statutes  thus  held  valid,  it  will  be  found  that 
none  of  them  attempt  to  authorize  a  vote  to  establish  a  rule  of  action.  To  ex- 
actly locate  anything  is  not  a  rule  of  action,  inasmuch. as  it  is  no  rule  at  all, 
but  is  a  specific  act;  it  is  an  act  as  to  one  particular  thing,  and  concerning 
which  an  act  of  the  legislature  could  not  of  itself  be  effective.  The  most  that 
a  specific  act  of  the  legislature  could  do  would  be  to  adopt  a  previous  survey, 
or  landmarks  and  courses.  To  locate  anything,  administrative  officers  are  al- 
most always  required;  and  the  act  to  be  performed  is  not  to  make  rules  of  ac- 
tion, not  to  impose  penalties,  but  to  do  a  particular  act, — ^to  choose  places  of 
location.  As  the  board  of  county  commissioners  may  locate  and  establish 
roads,  or,  as  the  commissioners  of  public  buildings,  may  construct  and  locate 
buildings,  so  commissioners  may  be  authorized  to  construct  a  code  of  laws, 
but  not  to  pass  them;  none  of  these  commissioners  can  enact  a  law. 

It  is  established  that  a  legislature  may  grant  administrative  powers  to  whom- 
soever it  pleases;  and  the  act  of  locating  a  county  line,  a  county  road,  or  a 
county  building  is  essentially  an  administrative  act.  That  the  legislature  may 
make  all  the  people  of  any  locality  administrative  officers  to  perform  such  acts 
must  be  admitted  by  all.  Statutes  of  this  class  empower  whom  they  choose 
to  perform  these  administrative  acts.  The  same  acts  generally  prescribe  con- 
ditions precedent  to  the  exercise  of  the  power,  and  they  also  contain  rules  of 
action  to  govern  these  administrative  officers.  Th^  part  of  the  act  which  con- 
veys the  power  is  in  the  nature  of  a  grant;  that  part  which  prescribes  rules  of 
action  is  the  only  part  of  the  act  which  is  a  law.  Judges  are  bat  one  kind  of 
administrative  officers;  an  act  creates  their  power  as  courts.  This  grant  of 
administrative  power  is  not  a  delegation  of  power,  for  in  the  most  part  the 
legislature  itself  cannot  of  itself  do  what  it  empowers  administrative  officers 
to  do;  as,  for  instance,  it  grants  judicial  power,  but  itself  cannot  exercise  it. 
Administrative  officers  are  often  empowered  to  exercise  discretion  as  an  as^ 
sessor,  a  hoard  of  commissioners,  or  the  like,  but  never  can  any  of  these  pre- 
scribe rules  of  action.  Courts  may  prescribe  rules  of  practice;  -but  this  is  a 
law-making  power  which  clung  to  courts  from  their  former  power  to  make 
laws  as  well  as  to  adjudicate  them,  before  the  strict  line  of  division  was  made 
between  legislative  functions  and  judicial  functions.  Then  the  act  of  locat- 
ing county-seats  and  county  boundaries,  being  administrative  in  its  nature, 
may  be  granted  to  one  man,  or  to  all  the  men  in  any  locality;  and  such  grant 
is  not  a  delegation  of  poVer,  much  less  of  legislative  power.  For  these  rea- 
sons all  decisions  applicable  to  such  statutes  are  irrelevant  to  this  case  at  bar, 
and  can  shed  no  light  for  the  decision  of  this  casa  Eliminate  all  the  decisions 
in  the  two  classes  of  cases  above  mentioned  as  to  grants  of  power  of  govern- 
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ment  to  towns  and  cities  and  grants  to  administrative  officers,  there  are  hardly 
any  which  have  been  cited  in  favor  of  sustaining  tliis  law  which  can  be  con- 
sidered; for  all,  or  nearly  all,  apply  to  one  or  the  other  of  these  two  classes. 
We  see,  therefore,  that  the  fixed  principle  that  legislative  power  cannot  be  dele- 
gated has  no  well-considered  decision  opposed  to  it,  and  very  few  decisions  ill- 
considered  opposed  to  it;  while  it  is  supported  by  a  host  of  well-considered 
opinions. 

The  science  of  government,  so  far  as  it  is  a  machine  for  the  protection  of 
the  natural  rights  of  the  Individ ual»  is  of  comparatively  late  discovery.  All 
ancient  governments  and  most  modem  ones  have  been  constructed  upon  the 
theory  that  sovereignty  cannot  be  divided,  but  that  executive,  judicial,  ad- 
ministrative, and  legislative  functions  are  all  united  in  one  body.  The  divis- 
ion of  these  functions,  so  that  different  bodies  were  each  confined  to  the  ex- 
ercise of  one,  and  no  other  body  could  interfere  with  it,  is  an  invention  to 
protect  private  right.  No  man 's  rights  can  be  abated  or  impaired  except  three 
different  bodies,  eiich  acting  separately  within  its  functions,  have  agreed  to 
it.  Ancient  democracies  were  like  a  mob  or  vigilance  committee;  they  pre- 
scribed few  laws,  but,  upon  the  impulse  of  the  moment,  deprived  any  citizen 
of  his  country,  his  property,  or  his  life.  The  ancient  German  tribes  who  con- 
quered England  thus  acted.  As  civilization  advanced,  and  the  tribes  were 
united  into  a  kingdom,  gradually  it  became- a  rule  that  no  man  should  suffer 
in  life,  limb,  or  body,  except  for  a  violation  of  prescribed  law.  Indeed,  the 
separation  of  power  into  different  co-ordinate  departments,  and  an  independ- 
ent judicacy,  were  not  well  established;  and  for  this  reason  bills  of  attainder 
for  past  facts,  and  other  oppression  of  the  individual,  still  prevailed.  Even 
in  I^ew  England,  the  towns  simulated  the  ancient  absolute  democratic  form 
of  the  ancient  German  tribes.  As  people  became  enlightened,  they  sought  to 
limit  the  powers  of  government  by  establishing  constitutions  which  limited, 
defined,  and  separated  the  powers  of  government;  and  this  was  done  to  pro- 
tect the  individual  citizen  in  his  person  and  property.  By  this  system,  the 
legislative  department  was  separated  from  each  of  the  other  departments,  and 
its  functions  restricted  to  making  laws;  and  it  was  prohibited  from  adminis- 
tering or  enforcing  them.  This  effectually  protected  the  citizen  from  any  laws 
which  had  not  been  previously  written  and  enacted,  except  common  law,  which 
was  prescribed  by  the  decisions  of  courts.  The  judicial  department  was  limited 
to  deciding  individual  cases  according  to  the  law  already  prescribed.  The  leg- 
islative action  was  restrained — First,  by  express  prohibitions;  6acon<i,  by  being 
forced  in  each  house  to  have  three  readings  of  bills;  t/t^Vd,  by  the  separate 
agreement  to  the  exact  words  of  the  statute  by  the  three  distinct  branches  of  the 
legislature ;  fourth,  by  a  coiirt  which  should  decide  whether  the  act  was  within 
the  constitutional  power  of  the  legislature.  The  tendency  of  bodies  of  men  is 
to  tyrannize  over  the  weaker  or  the  minority.  These  checks  were  made  to  pre- 
vent this  tendency.  Learning  ancient  acts  of  government  gives  little  light  as 
to  this  system ;  it  is  the  best  that  has  been  invented  for  human  happiness. 
That  laws  shall  exist  which  are  not  plainly  in  exact  words  prescribed,  so  that 
an  individual  may  know  them,  which  are  not  passed  by  the  deliberation  of 
each  of  the  three  legislative  departments,  each  member  in  each  branch  sworn 
to  exercise  his  best  judgment  for  the  people  upon  his  own  responsibility,  is 
directly  opposed  to  every  principle  of  the  American  or  any  good  government. 
The  local  option  act  attempts  to  violate  these  principles.  The  legislator*  in 
this  act,  has  sought  to  escape  the  responsibility  of  his  trust  by  delegating  power 
to  an  absolute  democracy,  who  neither  deli  berate  in  three  different  bodies,  nor 
have  any  mode  of  prescribing  their  action  or  their  laws.  If  the  legislature 
can  delegate  its  powers,  so  may  the  executive  and  judiciary,  and,  each  having 
resigned  its  trust,  the  gov^nment  is  revolutionized  into  an  absolute  democ- 
racy, unchecked  in  its  impulses.  We  shall  have  abandoned  all  the  salutary 
checks  which  alone  protect  private  right,  and  each  man  holds  his  life,  liberty^ 
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and  property  at  the  mercy  of  the  ancohtroUed  and  hasty  impulse  of  local  ma- 
jorities. To  prevent  such  calamities  was  the  judiciary  created  and  made  in- 
dependent, and  sworn  to  protect  each  individual's  rights,  in  so  far  as  he  has 
not,  by  violating  prescribed  law,  forfeited  them.  Let  the  decision  below  be 
reversed. 

Ali^yn,  J.,  concurs.    Tubnbr,  J.,  dissents. 

Jones,  C.  J.  The  act  in  question  purports,  by  its  title,  to  be  one  "to  pro- 
hibit the  sale  of  intoxicating  liquors  in  the  several  precincts  of  Wiishington 
Territory,  whenever  a  majority  of  the  legal  voters  of  any  such  precincts,  at 
an  election  held  for  that  purpose,  vote  in  favor  of  such  prohibition."  The 
mere  title  imports  an  anomaly,  and  requires  the  exercise  of  strong  presump- 
tion to  sustain  anything  that  may  follow  it;  but  as  every  reasonable  intend- 
ment  should  be  exercised  in  favor  of  the  validity  of  an  act  of  the  legislature, 
we  should  not,  unless  compelled  by  the  dictates  of  sound  reason,  declare  them 
invalid.  Passing  by  mere  quibbles  and  fine  distinctions,  it  must  be  conceded 
that  the  legislature  has  power,  unless  deprived  of  it  by  the  supreme  law  of 
the  land,  to  grant  the  power  to  municipal  corporations  to  regulate  their  own. 
internal  local  affairs  as  shall  conduce  to  their  own  welfare  and  security;  and 
it  is  no  longer  an  open  question  in  the  United  States  that  the  several  states 
and  territories  may  make  such  grants  relating  to  the  licensing  or  not  licensing 
the  sale  of  intoxicating  liquors;  and  all  experience  hiis  proven  that  such  local 
option  laws  are  a  wise  and  perhaps  the  very  best  system  yet  adopted  to  regu- 
late and  restrain  the  traffic  in  intoxicating  beverages.  In  this  act,  however, 
there  is  no  municipal  corporation  designated  capable  of  receiving  such  grant, 
or  exercising  the  power  mentioned  in  the  act.  A  precinct,  under  our  system, 
has  no  existence  in  that  sense,  and  in  the  only  instances  where  the  grant 
might  otherwise  have  been  sustained,  the  act  in  question  very  carefully  dis- 
qualifies  those  municipal  corporations  from  exercising  the  power  or  granting 
it  to  them.  I  have  no  doubt  whatever  that  such  a  grant  may  be  given  to  a 
city  or  Incorporated  town  or  village,  or  to  a  county;  but. instead  of  making 
such  grant,  the  act  studiously  follows  its  title  by  declaring,  in  section  8,  that 
"each  incorporated  city  and  town  in  this  territory,  for  the  purpose  of  this  act, 
shall  be  deemed  to  be  but  one  election  precinct;  but  if  any  outlying  territory, 
adjacent  to  a  city  or  town,  is  not  included  in  any  other  precinct,  ♦  *  * 
the  electors  residing  in  such  outlying  and  adjacent  territory  shall  be  deemed 
electors  of  such  city  or  town,"  and  may  vote  on  the  question,  and  constitute 
part  of  such  city  or  town  "for  the  purposes  of  this  act;"  thus  importing  into 
every  city  or  town  so  situated  an  element  not  governed  by  the  by-laws  and  or- 
dinances of  the  city  or  town,  and  establishing  a  rule  for  the  inhabitants  of 
the  municipal  corporation  of  which  they  are  not  members.  As  already  said, 
the  ground  on  which  these  grants  are  upheld  is  that  of  a  local  government 
being  empowered  to  make  its  own  regulations  on  this  matter  within  their  own 
limits,  and  it  seems  to  me  a  more  flagrant  violation  of  that  theory  could  not 
well  be  imagined.  It  is  in  keeping  with  this  idea  that  the  board  of  county 
commissioners  of  the  county,  for  the  convenience  of  the  electors  "mentioned 
in  this  section,"  may  establish  polling  places  in  the  city  or  town,  and  also  in 
the  "outlying  and  adjacent  territory,"  forming  part  of  the  "precinct"  thus  cre- 
ated; and  the  same  board  shall  at  the  same  time  call  the  election  in  this  "pre- 
cinct" as  provided  in  preceding  sections  for  other  precincts,  and  "appoint  the 
judges  of  election  for  such  polling  places. "  It  is  completely  in  harmony  with 
with  this  and  the  preceding  sections  that  section  9  should  require  the  county 
auditor  of  the  county,  on  the  tenth  day  after  any  "election  under  this  act, 
*  *  ♦  to  notify  two  county  officers,  one  of  whom  shall  be  the  judge  of 
probate,  to  be  present  at  the  office  of  the  auditor,  and  proceed  with  the  audi- 
tOTr  at  a  time  to  be  designated  by  him,  "to  canvass  the  votes"  cast  at  such 
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election;  and  after  taking  an  oath,  they  shall  ''proceed  to  canvass  and  tabu- 
late such  election  returns"  in  a  manner  stated,  and  to  ''such  tabulated  state- 
ment they  shall  affix  their  certificates"  to  its  truth.  It  is  then  provided  in 
the  same  section  that  the  auditor  of  the  county  shall  record  this  statement 
and  the  certificates  in  a  book,  and  from  that  time  it  is  "notice  to  all  the  world" 
of  its  contents.  Section  10  then  prohibits  the  city  or  town  authorities  in  this 
"precinct  from  granting  licenses  for  the  sale  of  liquorSr  if  the  election  under 
this  act"  shall  result  in  favor  of  prohibition;  and, according  to  the  provisions 
of  section  11,  all  licences  before  that  time  granted,  arid  then  in  force,  are  "ter- 
minated and  at  an  end."  Section  14  prohibits  the  courts  from  inquiring  into 
any  irregularities  regarding  the  election,  or  any  of  the  proceedings  leading  up 
to  it,  in  any  prosecution  instituted  "under  this  act  or  any  other  act,  but  the 
tabulated  statements  of  the  canvassers  provided  for  in  section  9  of  this  act 
shall  be  conclusive  of  the  facts  therein  stated,  and  of  all  the  proceedings  an- 
tecedent thereto."  After  this,  in  section  16  of  the  act,  it  is  declared:  "This 
act  shall  control,  in  so  far  as  it  conflicts  with  any  general  or  local  law  already 
enacted,  or  hereafter  to  be  enacted;  and  to  the  extent  of  its  provisions  so  con- 
flicting such  general  or  local  law"  (already  enacted,  or  hereafter  to  be  en- 
acted) "shall  be  deemed  a  modification  of  the  same,  unless  in  such  law  the 
legislature  expressly  declare  a  contrary  intent."  It  would  seem  to  be  unnec- 
essary to  say,  after  this  recitiil  of  the  provisions  of  the  act  itself,  that  it  is  in 
no  sense  a  grant  of  power  to  local  municipal  corporations  to  regulate  or  pro- 
hibit the  matter  of  sale  or  license  of  sale  of  intoxicating  liquors.  It  is  not  a 
delegation  of  police  power;  it  annihilates,  for  tlie  purposes  of  the  act,  the  only 
corporate  l)odies  mentioned  in  it;  and  leaves  the  court,  however  disposed  to 
sustain  a  wise  and  well-considered  local  option  law,  no  room  on  which  to  base 
an  opinion  in  its  favor. 
The  judgment  i  *  this  action  must  be  reversed,  with  costs. 


(11  Colo.  308)  _  _ 

Knight  v.  People. 
{Supreme  Cov/rt  of  Colorado,    April  27, 1888.) 

Appeal— From  Conviction  bt  Justice  of  the  Peace—Procedure. 

A  person  convicted  by  a  Justice  of  the  peace  Is  given  the  right  of  appeal  to  the 
county  court  by  Gen.  St.  Ck)lo.  1883,'  §  8815,  and  the  county  clerk  is  the  proper  per- 
son with  whom  to  file  the  record  on  appeal,  and  to  approve  the  appeal-bond  \  sec- 
tion 1983  so  providing  in  civil  and  section  2047  in  criminal  cases. 

Commissioners'  decision.    Error  to  Gunnison  county  court. 

Prosecution  against  William  M.  Knight  for  violation  of  a  city  ordinance  be- 
fore a  justice  of  the  peace.  Judgment  being  rendered  against  him,  defendant 
appealed  to  the  county  court,  which  app^  was  dismissed,  and  defendant 
brings  error. 

Qoudy  &  TwitcJiell,  for  plaintiff  in  error. 

T,  H.  Thomas y  Atty.  Gen.,  George  H.  Barnes,  and  /.  M.  RickettSf  for  de- 
fendant in  error. 

The  right  of  appeal  exists  only  when  it  is  expressly  given  by  statute.  Hei- 
derer  v.  People,'2  Colo.  672;  Edwards  v.  Vandemack,  13  111.  633.  Prior  to 
act  March  14,  1877,  (Gen.  St.  1883,  p.  631.  §  1978,)  by  the  provisions  of  Rev. 
St.  Colo.  1868,  c.  50,  appeals  from  judgments  of  justices  of  the  peace  were  to 
the  district  court  of  the  proper  county.  All  the  necessary  regulations  for  per- 
fecting and  prosecuting  such  appeals  then  were  and  still  are  incorporated  in 
that  chapter.  The  mode  of  procedure  therein  provided  were  not  repealed  by 
the  act  of  1877,  which  intended  merely  to  change  the  apf)ellate  forum  from 
the  district  to  the  county  court. 

De  France,  C.  The  plaintiff  in  error.  Knight,  was  prosecuted  before  a 
justice  of  the  peace  for  the  violation  of  an  ordinance  of  the  town  of  Crested 
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Butte,  and  judgment  was  rendered  against  him  that  he  pay  a  fine  of  $200,  and^ 
costs  of  suitl  Within  the  time  required  by  law,  Knight  appealed  the  case  to 
the  county  court.  The  appeal-bond  was  presented  to  and  approved  and  filed 
by  the  county  judge,  and  a  transcript  of  the  proceedings  before  the  justice,  to-, 
gether  with  the  papers  in  the  case,  were  certified  to  the  county  court  by  such ' 
justice.  On  motion  of  the  defendant  in  error,  this  appeal  was  dismissed  by 
tlie  county  court.     The  appeal-bond  reads  as  follows: 

"Know  all  men  by  these  presents  that  we,  W.  M.  Knight,  J.  W,  Carlisle,  * 
of  the  county  of  Gunnison  and  state  of  Colorado,  are  held  and  firmly  bound 
unto  the  people  of  the  state  of  Colorado  in  the  penal  sum  of  four  hundred  and 
seventy  dollars,  lawful  money  of  the  United  States,  for  the  payment  of  which 
well  and  truly  to  be  made  we,  and  each  of  us,  bind  ourselves,  our  heirs,  ex- 
ecutors, and*  administrators,  jointly  and  severally,  firmly,  by  these  presents. 
Witness  our  hands  and  seals  this  5th  day  of  May,  in  the  year  of  our  Lord  1884. 
The  condition  of  the  above  obligation  is  such  that  whereas,  the  said  people 
of  the  state  of  Colorado  did,  on  the  28th  day  of  April,  1884,  before  Thomas 
Hookey,  a  justice  of  the  peace,  in  and  for  the  county  of  Gunnison  and  the 
state  of  Colorado,  on  the  trial  of  the  said  W.  M.  Knight  upon  a  charge  pend- 
ing before  said  justice  of  the  peace  against  him  for  violating  an  ordinance  of 
the  town  of  Crested  Butte,  the  said  VV.  M.  Knight  being  found  guilty  of  said 
charge,  recover  judgment  against  said  W.  M.  Knight,  and  judgment  was  ren- 
dered against  him  for  the  sum  of  two  hundred  dollars  fine  and  costs  of  suit, 
from  which  judgment  the  said  W.  M.  Knight  has  prayed  for  and  obtained  an 
appeal  to  the  county  court  of  said  county;  now,  if  the  said  W.  M.  Knight 
shall  personally  be  and  appear  before  said  county  court  on  the  first  day  of  the 
next  term  thereof,  to  be  held  at  the  court-house  in  Gunnison,  iu  said  county, 
on  the  2d  day  of  June,  A.  D.  1884.  and  attend  said  court  from  day  to  day, 
and  from  term  to  term,  and  from  day  to  day  of  each  term,  and  not  depart  the 
court  without  leave,  and  abide  the  final  order  and  judgment  of  the  court,  and 
shall  prosecute  his  said  appeal  with  effect,  and  shall  pay  whatever  judgment 
may  be  rendered  against  him  by  the  said  county  court  upon  the  trial  of  said  ap- 
peal, or  by  the  consent,  or,  in  case  the  appeal  is  dismissed,  will  pay  the  judg- 
ment rendered  against  him  by  the  said  justice  of  the  peace,  and  all  costs  oc- 
casioned by  said  appeal,  then  the  above  obligation  to  be  void,  otherwise  to  re- 
main iu  full  force  and  effect.  W.  M.  Knigut.        [l.  s.] 

"J.  W.  Carlisle."  [l.  s.J 

Numerous  reasons  were  incorporated  in  the  motion  to  dismiss  said  appeal, 
and  the  same  are  reasserted  here  in  support  of  the  action  of  the  county  court 
in  sustaining  said  motion.  All  of  these  which  we  deem  it  necessary  to  no- 
tice, may  be  embraced  under  the  one  general  head,  that  the  appeal  was  not 
taken  and  pei*fected  according  to  law.  Whether  this  is  a  civil  or  criminal 
suit  matters  not,  for  the  appeal-bond  contains  sufiicient  to  meet  substjintially 
all  the  requirements  of  the  statute  providing  for  an  appeal  in  either  case. 
The  county  court  is  given  appellate  jurisdiction  in  such  .cases.'  Section  3315,. 
Gen.  St.  1883.  The  mode  of  appeal  is  provided  in  sections  1981  and  1982  for 
civil  cases,  and  in  section  2047  for  criminal  cases.  The  appeal-bond  was  suf- 
ficient, the  appeal  was  properly  taken,  and  the  court  erred  in  dismissing  the 
same.  Wike  v.  Campbell,  5  Colo.  126.  The  judgment  is  reversed,  and  the 
cause  remanded. 

Stallcup  and  Hisinq,  CC,  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  foregoing  opinion,  the  judg- 
ment is  reversed,  and- the  cause  remanded. 
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(U  Colo.  805) 

Thornell  v.  People. 
(Supreme  Court  of  Colorado,    April  27, 1888.) 

1.  Indictment  and  Infobmation— Return  in  Open  Court— Must  be  Shown  bt  thb 

Record. 

It  is  error  to  put  a  defendant  on  trial  on  an  indictment  whioh  waa  not  returned 
in  open  court,  and  this  can  only  be  sliown  by  the  record. 

2.  Ehbbzzlbuent—Eyidencb— Refusal  to  Obey  Order. 

Where  defendant  was  indicted  for  embezzUn^  the  funds  of  a  corporation  of  which 
he  was  treasurer,  evidence  that  he  was  directed  to  pay  a  certain  debt  in  full,  before 
paying  other  claims,  and  that  he  disobeyed  the  direction,  was  inadmissible  as  ir- 
relevant, and  tending  to  prejudice  the  jury. 
8.  Criminal  Law— Venue— Proof. 

A  failure,  on  the  trial  of  an  indictment,  to  show  where  or  in  what  county  the  of- 
fense was  committed,  is  fatal. 

Commissi onei*s*  decision.    Error  to  district  court,  £1  Paso  county. 

William  R.  Thornell  was  indicted  for  embezzling  the  funds  of  the  Colorado 
Springs  Athletic  Association,  of  which  he  was  treasurer.  There  was  a  con- 
viction, and  defendant  brings  error. 

B.  O.  Wolcott,  for  plaintiff  in  error.  Alvin  Marsh,  Atty.  Gen.,  C.A.  WiU 
kin,  Dist.  Atty.,  and  F.  If,  ThamaSt  for  defendant  in  error. 

De  Fkanoe,  C.  The  plaintiff  in  error,  Thornell,  was  tried  in  the  district 
court  of  El  Paso  county,  at  the  April  term.  1885,  of  said  court,  on  a  charge 
of  embezzlement,  and  was  convicted  and  sentenced  to  imprisonment  in  the 
state  penitentiary  for  the  period  of  one  year.  At' the  close  of  the  testimony 
for  the  people,  the  plaintiff  in  error  moved  the  court  to  direct  the  jury  to  re- 
turn a  verdict  of  acquittal,  on  the  ground  that  no  case  had  been  made  against 
him;  but  the  court  refused  so  to  do.  He  afterwards  moved  for  a  new  trial; 
and,  this  motion  being  denied,  then  moved  in  arrest  of  judgment,  which  mo- 
tion was  also  denied.  The  record  in  this  case  is  very  impe^ect.  A  certified 
copy  of  a  bill  of  indictment  against  William  R.  Thornell  is  annexed  to  the 
record.  It  may,  perhaps,  be  presumed  to  be  the  same  upon  which  conviction 
was  had,  but  it  should  have  been  embodied  in  the  record.  The  indorsements 
thereon,  if  any,  are  not  shown,  and  we  have  no  knowledge  as  to  whether  the 
indictment  was  indorsed,  **A  true-bill,"  and  signed  by  the  foreman  of  the 
grand  jury  which  found  the  same  or  not.  What  effect  should  be  given  to  such 
defects  we  need  not  say,  as  there  are  other  errors  upon  which  the  case  must 
be  reversed. 

The  record  fails  to  show  that  the  indictment  was  returned  into  court  while 
in  session.  "Tt  is  error  to  put  a  defendant  on  trial  on  an  indictment,  unless 
it  is  returned  into  open  court,  and  the  only  evidence  of  that  fact  must  be 
found  in  the  record  of  the  case."  Gardner  y.  People,  20  III.  430,  and  cases 
there  oited;  Sattler  v.  People,  59  111.  68;  Bish.  Crim.  Proc.  (3d  Ed.)  §  1855, 
and  authorities' cited  in  note  1. 

We  find,  in  examining  the  evidence,  that  no  testimony  was  given  as  to 
where  or  in  what  county  the  offense  was  committed.  For  aught  that  apjiears 
in  the  record,  the  offense  may  have  been  committed  in  another  state,  if  com- 
mitted at  all.    This  error  is  fatal. 

While  the  first  count  of  the  indictment,  upon  which  the  conviction  was  had, 
falls  short  of  reaching  the  standard  required  by  some  very  able  and  respectable 
authorities,  and  cannot  be  recommended  as  a  model  by  any  means,  yet  we  are 
not  prepared  to  say  that  it  is  insufficient  to  support  a  judgment  of  conviction 
under  our  law  and  practice. 

The  charge  is  for  embezzling  a  certain  sum  of  money  belonging  Co  a  corpo- 
ration called  the  "Colorado  Springs  Athletic  Association,"  while  the  treasurer 
thereof.  The  court  allowed  the  people  to  prove,  over  the  defendant's  objec- 
tions, that  the  directors  of  said  association  directed  the  defendant  to  pay  a  cer- 
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tain  chiim  of  indebtedness  against  said  association,  before  paying  any  other 
claim,  and  that  he  disobeyed  this  order  of  the  directors  by  paying  out  some  of 
the  money  in  his  hands  on  another  claim,  before  paying  the  claim  in  full 
which  he  was  so  directed  to  pay.  We  think  this  evidence  was  not  pertinent, 
and  that  it  may  have  had  a  tendency  to  prejudice  the  jury.  It  should  be  ex- 
cluded upon  another  trial. 

For  the  reasons  above  stated,  that  the  record  contains  no  recital  that  the  in- 
dictment  was  returned  into  open  court,  and  that  it  was  not  shown  in  what 
county  the  offense  charged  was  committed,  the  judgment  should  be  reversed. 

Stalloup  and  Bising,  CO.,  concur. 

Peb  Curiam.  For  the  reasons  assigned  in  the  foregoing,  the  judgment  is 
reversed,  and  the  cause  remanded. 


(U  Colo.  277) 

Atkinson  et  al.  v.  Tabor  et  at. 
{Svftyreme  Court  of  Colorado^    April  27,  1888.) 

1.  Vbndob  and  Vendbb— CoMPLiAjroE  WITH  E8CB0W-— Cancbllation  of  Deeds. 

Where  a  deed  is  deposited  with  a  bank  as  an  escrow  to  be  delivered  upon  pay- 
ment of  the  balance  of  the  purchase  money,  and,  a  third  party  haying  brought  suit 
to  recover  an  undivided  interest  in  the  property  conveyed,  the  vendees,  at  the  time 
of  making  the  payment  to  the  bank,  obtain  an  injunction  to  restrain  the  vendors 
from  demanding  or  suing  for  the  monev  so. paid  to  the  bank,  or  from  obtaining  re- 
d^ivery  or  cancellation  of  their  deeds,  there  is  no  abuse  of  process,  and  the  veimors 
are  not  thereby  entitled  to  a  cancellation  of  their  deeds,  and  a  return  of  the  prop- 
erty conveyed. 

2.  RBrERBNCE— SWBAKINO  RbFEREE— WaFVER  OF  OBJECTION. 

Where,  by  stipulation,  the  evidence  is  taken  by  a  notary  public,  and  submitted  to 
a  referee,  and  the  oath  taken  by  the  referee  bears  date  only  two  davs  prior  to  the 
filing  of  his  report,  but  objection  to  the  taking  of  the  oath  is  first  raised  on  appeal, 
the  objection  is  waived. 

Commissioners'  decision.     Appeal  from  district  court.  Lake  county, 
A  comprehensive  statement  of  the  facts  of  this  case,  as  well  as  the  final 
conclusions  of  the  referee,  are  shown  by  such  portions  of  the  referee's  report, 
which  are  as  follows: 

"The  essential  substantive  facts  found  from  the  evidence  in  this  cause  are 
as  follows:  On  the  7th  day  of  May,  1880,  Nicholas  K.  Atkinson,  James  F. 
Chaney,  and  S.  £.  Bruckman  entered  into  an  agreement  in  writing,  by  which 
Bruckman  agreed  to  furnish  to  Atkinson  and  Chaney  fifteen  dollars  per  week, 
in  return  for  which  they  were  to  prospect  for  mineral  lodes  or  claims,  apd, 
upon  discovery  of  such  lodes,  they  were  to  locate  and  record  the  sanie  accord- 
ing to  law,  in  the  names  of  the  three  parties  to  said  agreement,  and  that  such 
agreement  was  to  continue  as  long  as  Bruckman  paid  the  fifteen  dollars  per 
week,  up  till  December  1,  1880.  It  was  also  agreed  that  report  should  be 
made  of  the  progress  of  such  work  to  Bruckman  at  least  once  in  ten  days. 
On  this  contract,  Bruckman  paid  Atkinson  and  Chaney  seventy-five  dollars 
prior  to  July  5,  1880.  On  the  16th  day  of  June,  they  located  the  Montezuma 
and  Borealis  lodes,  and  on  the  22d  the  Elkliorn  lode.  The  three  lodes  last 
mentioned  were  staked  in  the  names  of  Chaney,  Atkinson,  and  Bruckman. 
Subsequently,  and  after  July  5tii,  Chaney  discovered  a  vein  in  the  lower  part 
of  the  Elkhorn  claim,  and  located  the  Tarn  O'Shanter  on  this  vein»  taking  in 
about  one-half  of  the  Elkhorn.  The  date  of  the  discovery  of  the  Tarn  O'Shanter 
was  put  upon  the  stake  as  that  of  June  22d,  the  date  of  the  Elkhorn  discov- 
ery; and  the  names  of  Bruckman,  Chaney,  and  Atkinson  were  put  upon  the 
Tarn  O'Shanter  stake,  and  subsequently,  after  cancellation  of  agreement, 
Bruckman's  name  was  cut  off.  On  the  5th  day  of  July,  Atkinson  left  his 
work  of  prospecting,  and  went  to  Leadville,  arriving  on  the  7th,  carrying 
Avith  him  samples  from  the  three  mines  located  by  them.     On  his  arrival,  he 
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found  BruckTban  unwilling  to  continue  the  agreement,  and  on  the  12th  of 
July  Bruckraan  and  Atkinson  indorsed  on  the  agreement  these  words:  *  We, 
the  un(}ersigned,  parties  to  the  within  contract,  agree  to  cancel  the  same.' 
This  was  signed  by  Bruckman  and  Atkinson,  and  signed  by  Atkinson  for 
Chaney.  On  the  30th  of  June,  1881,  William  Parker  and  Jacob  Sanders  en- 
tered into  an  agreement  in  writing,  in  consideration  of  money  paid  and  to  be 
paid  by  Parker  and  Sanders,  by  which  Atkinson  and  Chaney  agreed  to  sell  to 
Parker  and  Sanders  the  Montezuma,  Borealis,  Tarn  O'Shanter,  and  other 
mines  in  Pitkin  county,  Colo.  By  the  terms  of  this  agreement,  Parker  and 
Sanders  were  to  pay  in  cash  one  hundred  dollars,  to  build  a  trail  to  the  lodes, 
and  the  further  sum  of  $5,000  as  a  forfeiture  if  they  failed  to  pay  the  bal- 
ance, S95,000,  within  ninety  days  from  the  diite  of  the  agreement;  the  pur- 
chase price  being  fixed  at  $100,000.  It  was  further  agreed  that  the  vendors 
should  deposit  a  deed  or  deeds  to  said  lodes  in  some  bank  in  Leadville,  and 
that  such  deeds  should  be  delivered  to  Sanders  and  Parker  on  full  payment  of 
the  $100,000,  tlie  85,000  to  be  a  part  of  such  payment;  and,  fiu-ther,  that  if 
the  35,000  was  not  paid  on  the  proper  execution  and  deposit  of  such  deeds,  or 
if  the  $100,000  was  not  paid  in  full  within  the  time, — ninety  days  from  the 
execution  of  the  deeds, — then  sucli  contract  was  to  be  null  and  void.  It  was 
also  agreed  that  vendeips  were  to  take  possession  of  the  lodes  at  once,  and  to 
work  them  as  they  saw  fit,  taking  out  and  sacking  the  oi'e,  which,  in  case  of 
a  failure  on  the  part  of  the  vendees  to  complete  the  purchase,  was  to  remain 
the  property  of  Atkinson  and  Chaney.  At  the  time  of  making  this  agree- 
ment, Chaney  represented  to  the  purchasers  that  the  entire  property  belonged 
to  himself  and  Atkinson,  and  that  there  was  no  controversy  in  relation 
thereto,  and  that  they  were  the  sole  owners  thereof.  On  the  5th  day  of  July, 
1881,  said  Parker  assigned  his  interest  in  the  contract  to  Sanders,  and  on  the 
same  day  Sanders  entered  into  an  agreement  in  writing  with  H.  A.  W.  Tabor, 
by  Which  Tabor  undertook  to  furnisli  the  $5,100  called  for  by  the  contract, 
and  sufficient  money  to  work  the  lodes  until  the  expiration  of  the  ninety  days, 
or  until  abandoned;  said  Sanders  to  superintend  the  work,  and  the  payments 
therefor.  It  was  further  agreed  that  if,  upon  development,  the  property 
should  prove  to  be  worth  $100,000,  then  Tabor  was  to  pay  for  the  same  in 
full  within  the  said  ninety  days;  Sanders  to  execute  a  deed  to  Tabor,  tp  be 
phiced  in  the  same  bank  with  those  of  Atkinson  and  Chaney,  which  deed,  to- 
gether with  that  to  Sanders,  were  to  be  delivered  to  Tabor  on  payment  of  the 
amount  due  within  the  ninety  days,  and  that,  in  case  the  title  thus  passed  to 
Tabor,  he  was  to  work  the  property,  making  use  of  Sanders  as  superintend- 
ent, until  such  time  as  he  should  have  been  reimbursed  for  the  purchase 
money,  the  expense  of  working  the  mine,  and  then  deed  to  said  Sanders  one- 
lialf  the  mine.  There  were  also  other  agreements  between  Tabor  and  Sandera; 
but,  as  they  relate  to  contingencies  that  did  not  happen,  no  reference  need  be 
made  to  them.  Tabor  paid  the  $5,100,  and  the  deeds  were  put  in  escrow. 
On  the  7th  or  8th  of  July,  1881.  Tabor  took  possession  of  some  of  tliese  lodes, 
and  especially  of  the  Tam  O'Shanter  lode,  and  commenced  to  work  the  same; 
he  and  Joel  W.  Smith,  who  became  interested  in  the  property  about  the  5th 
of  July,  expending  in  such  development,  prior  to  October  3,  1881,  about 
$10,000.  On  the  8th  day  of  August,  1881,"Samuel  E.  Bruckman  began  an 
action  in  the  district  court  of  Pitkin  county,  Colo.,  against  Clianey  and  At- 
kinson, setting  up  the  prospecting  agreement  of  May  1, 1880,  above  mentioned, 
and  alleging  that,  under  and  in  pursuance  of  such  agreement,  the  defendants 
discovered  the  Tam  O'Shanter,  Montezuma.  Borealis,  Ivanhoe,  Halcyon,  Last 
Chance,  and  Green  Lake  lodes,  but  omitted  to  record  the  same  in  the  name  of 
the  three,  but  recorded  the  same  in  the  name  of  the  defendants  only;  the  de- 
fendants had  entered  into  a  contract  to  sell  the  entirety  of  such  Ibdes,  to  con- 
vey the  same  upon  payment  of  the  price  agreed  upon;  and  prayed  judgment 
therein  that  plaintiff  might  be  adjudged  to  be  the  owner  of  an  equal  undi- 
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vided  one-third  of  said  clnim,  and  that  he  might  be  declared  to  have  a  Hen 
upon  the  interest  ol  the  defendants  for  one-third  of  the  moneys  received  by 
them  on  account  of  such  sale»  and  for  other  relief.  On  the  same  day  a  notice 
of  lis  pendens  was  filed  in  the  office  of  the  recorder  of  deeds  of  Pitkin  county, 
setting  forth  that  a  suit  had  been  begun  to  estabhsh  the  right  of  the  plaintiff 
to  one-third  of  the  lodes  therein  mentioned,  including  the  Tam  O'Shanter, 
and  to  have  a  lien  declared  in  his  favor,  upon  the  interests  of  Atkinson  and 
Cbaney,  for  certain  moneys  received  by  them  in  contract  for  sale  of  plaintiff's 
interest  in  said  lodes.  This  suit  was  begun,  and  lis  pendens  filed,  without 
the  knowledge  of  Tabor,  Smith,  Sanders,  or  Parker,  and  so  without  collusion 
with  Bruckman;  neither  of  these  parties  knowing  anything  about  the  suit, 
or  the  nature  of  Bruckman's  claim,  until  after  suit  was  brought. 

"Some  time  in  the  latter  part  of  September,  1881,  Atkinson  hod  a  conver- 
sation with  Sanders  about  the  Bruckman  claim,  and  a  few  days  later,  Tabor 
and  Smith,  and  their  attorneys,  were  shown  the  grub-stake  contract  with  Bruck- 
man, and  the  alleged  cancellation  indorsed  thereon,  and  at  this  time  Tabor 
and  Smith  suggested  that  Atkinson  and  Clianey  might  be  willing  to  deduct 
something  from  the  $100,000  in  consideration  of  getting  the  money  before  the 
expiration  of  the  ninety  days.  No  sum  was  mentioned  by  either  party,  and 
no  agreement  of  any  kind  was  made.  It  is  a  disputed  point,  but  it  was  fairly 
established  by  the  evidence  of  one  witness,  and  want  of  recollection  by  another, 
that  Atkinson  told  Sanders,  about  this  time,  that  one-third  of  the  purchase 
money  might  be  left  in  the  bank,  and  they  would  Jight  the  Bruckman  claims 
There  is,  however,  no  evidence  that  this  was  ever  communicated  to  either 
Smith  or  Tabor.  On  the  29th  day  of  September,  Smith  and  Tabor  made  a  con- 
tract with  Bruckman,  by  which  the  latter  agreed  to  release  to  the  former  all 
his  right  in  and  to  the  lodes  mentioned  in  his  complaint  against  Atkinson 
and  Chaney  on  payment  of  ^$25,000,  within  thirty  days,  which  agreement  was 
carried  out  by  the  making  and  delivery  of  a  deed  to  Tabor  and' Smith  to  the 
same  property  on  the  28th  day  of  October.  1^1.  On  the  3d  day  of  October, 
Smith  and  Tabor  paid  into  the  Bank  of  Leadville  the  sum  of  S95,000,  and  this 
sum  was  deposited  to  the  credit  of  the  several  parties  mentioned  in  the  escrow 
agreement  left  with  the  deeds,  to-wit,  i$42,600  each  to  Chaney  and  Atkinson, 
and  $4»900  each  to  J.  B.  Hooper  and  J.  L.  Hill;  said  several  sums  being  alsa 
mentioned  in  the  agreement  of  escrow.  Before  this  amount  was  paid  by  Tabor 
and  Smith,  they  had,  under  the  advice  of  A.  W.  Bucker,  Esq.,  and  A.  S.  Weston; 
Esq.,  caused  a  complaint  and  other  papers  to  be  executed  and  ^led  in  the  dis- 
trict court  of  Lake  county,  and  had  procured  an  order  for  an  injunction  out  of 
said  court,  directed  to  Chaney  and  Atkinson  and  the  Bank  of  Leadville,  restrain- 
ing Chaney  and  Atkinson  from  demanding,  suing  for,  or  receiving  from  the 
bank  any  money  deposited  by  plaintiffs  in  said  bank,  or  from  demanding,  suing 
for,  or  receiving  from  the  bank  the  deeds  of  Chaney  and  Atkinson  to  Parker 
and  Sanders,  or  from  suing  for  the  cancellation  of  such  deed,  and  also  restain- 
ing  the  bank  from  paying  over  the.  money,  or  from  deliver;ing  the  deeds  to 
Chaney  and  Atkinson.  The  complaint  wiis  filed,  and  the  injunction  issued, 
an  hour  or  so  before  the  money  was  paid  to  the  bank ;  but  the  money  was 
paid  in,  and  the  deposit  to  the  said  several  parties  was  entered,  before  the  in- 
junction was  served.  Service  was  had  on  the  case  on  the  3d  of  October,  and 
defendants  filed  a  general  demurrer  therein  October  13, 1881.  From  this  time 
down  till  January  31,  1882,  no  steps  were  taken  by  defendants  to  dissolve  the 
injunction,  or  push  the  case  for  trial  in  any  way.  Within  forty-eight  hours 
after  the  injunction  was  served,  defendants  were  advised  by  their  counsel  that 
the  facts  in  the  case  entitled  them  to  elect  either  to  take  the  money  paid  in,  or 
to  refuse  to  receive  it,  and  recover  the  property.  In  the  meantime.  Tabor  and 
Smith,  having  received  from  the  bank  the  deeds  to  the  property,  continued  to 
work  the  same,  and  expended  thereon,  between  October  3, 1881,  and  January 
31,  1882,  from  $9,000  to  $14,000.    During  this  time  the  defendants  onsevers^l 
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occasions,  alleged  they  had  not  concluded  whether  they  would  go  for  the  money 
or  the  property.  The  evidence  shows  defendants  were  poor  men  aside  from 
their  interest  in  these  lodes,  and  the  claim  made  is  that  they  had  no  money  to 
employ  counsel  to  prosecute  their  claim  until  January  81, 1882,  when  they  made 
arrangements  with  other  parties  to  furnish  means  for  that  purpose.  By  this 
arrangement,  Atkinson  and  Chaney  sold  three-fourths  of  the  lode  property  in 
dispute  for  the  sum  of  ^63.000,  $20,000  cash  in  hand,  and  the  balance  as  pro- 
vided for;  and  that,  in  case  the  property  should  be  held  to  belong  to  Tabor 
and  Smith,  then  the  vendees  should  be  entitled  to  three>fourths  of  the  money 
then  in  the  bank.  On  the  same  day,  January  81,  1882,  the  defendants  At- 
kinson and  Chaney  filed  therein  a  cross-bill,  setting  up  the  facts  above  stated, 
or  a  portion  of  them,  asking  that  Bruckman,  Parker  and  Sanders  be  made 
parties  thereto,  and  asking,  by  way  of  relief,  that  the  deed  from  Atkinson  and 
Clianey  to  Sanders  and  I^rker  might  be  ordered  to  be  delivered  up  and  can- 
celed, and  that  the  complainants  in  the  cross-bill  might  be  decreed  to  be  the 
owners  of  the  lode  property  free  and  clear  of  all  claim  of  plaintiffs.  Tabor  and 
Smith,  or  of  Sanders,  Bruckman,  or  Parker,  and  that  an  account  should  be 
taken  of  the  ore  extracted  by  plaintiffs,  and  that  they  be  decreed  to  pay  to  At- 
kinson and  Chaney  the  value  thereof,  and  that  the  possession  of  said  property 
be  delivered  up,  etc.  To  this  cross-bill  answer  was  made  by  Sanders,  Smith, 
and  Tabor,  which  puts  in  issue  all  the  material  facts  set  up  in  the  cross-bill, 
and  alleges  new  matter,  to  which  replication  was  made  by  complainants  in 
the  cross-bill,  and  the  said  Bruckman  disclaimed.  The  issues  were  thus  joined 
May  6,  1882.  On  the  11th  day  of  July,  1882,  the  plaintiffs,  Smith  and  Tabor, 
entered  an  order  in  the  cause  dissolving  the  injunction  therein,  and  served 
notice  of  such  dissolution  on  the  said  Chaney,  Atkinson,  and  the  Bank  of  Lead- 
ville.  The  defendants  Chaney  and  Atkinson  refused  to  take  the  money,  and 
still  claim  the  right  to  receive  the  property.  It  should  be  further  stated  that, 
after  the  in j Auction  was  granted,  it  was  discovered  that  it  did  not  cover  the 
moneys  deposited  to  the  credit  of  Hooper  and  Hill,  and  that,  some  days  after, 
Jacob  F.  Sanders  took  an  assignment  of  the  claims  of  these  men,  and  the 
money  was  transferred  to  his  account;  he  obtaining  them  at  a  slight  discount." 

After  a  lengthy  discussion  and  presentation  of  the  questions  arising  upon 
these  facts,  the  referee  concluded  his  report  as  follows: 

"From  these  facts  and  considerations,  it  follows,  and,  as  a  matter  of  law, 
is  here  found,  that  on  tlie  3d  day  of  October,  1881,  the  plaintiffs  were,  by  vir- 
tue of  the  agreements  made  between:  Atkinson,  Chaney,  and  Parker,  Sanders, 
and  between  Parker  and  Sanders  and  the  plaintiffs,  entitled  to  the  deeds  to 
the  property  mentioned  in  plaintiffs'  complaint  and  defendants'  cross-bill,  and 
were  at  that  date,  in  equity,  the  rightful  owners  of  the  same.  Second,  that, 
even  if  it  is  true  that  plaintiffs  had  no  right,  after  injunction  was  granted,  to 
take  delivery  of  the  deeds,  yet  equity  will  not  compel  a  redelivery  thereof,  since, 
by  dismissal  of  all  proceedings,  they  are  now  entitled  to  such  deeds.  7*hird, 
that  if  defendants  ever  had  the  right  to  call  on  the  plaintiffs  to  surrender  pos- 
session, and  retake  the  title,  they  lost  such  right  by  their  laches  in  neglecting 
to  elect  whether  they  would  abide  by  the  sale  and  take  the  purchase  money,  or 
recover  the  property.  Fourth,  that  no  fraud  is  shown  in  the  evidence,  and, 
as  it  cannot  be  presumed,  the  defendants'  cross-bill  is  insuiiiclent  in  fact  and 
In  law;  they  cannot  have  the  relief  demanded  in  such  cross-bill.  Fifth,  that 
the  relief  prayed  for  in  such  cross-bill  should  be  denied,  and  such  cross-bill, 
together  with  the  original  bill,  be  dismissed." 

"WiLLARD  Teller,  Referee.' 

Exceptions  to  the  report  were  filed  by  appellants,  and  the  same  were  over- 
ruled ;  whereupon  the  court  gave  judgment  according  to  the  conclusion  reached 
by  the  referee,  to  reverse  which  this  appeal  was  taken. 

MarkTutm,  Patterson  c6  Thomas,  Belford  &  Reed,  and  A,  8.  Blake^  for  ap- 
pellants.    L.  C.  Rockwell  and  A,  iv.  Rucker,  for  appellees. 


Digitized  by 


Google 


Colo.]  ATKINSON  V.  TABOR.  909 

Stallctjp,  C,  {after  stating  tJie  facta  as  abode,)  Bid  the  attempt  of  the 
'  appellees  to  detain  in  the  hands  of  the  bank  the  purchase  money  paid  in  the 
manner  and  for  the  purpose  shown  subject  them  to  a  cancellation  of  their  deeds 
of  conveyance,  and  a  return  of  the  property  conveyed  thereby?  The  appel- 
lants aftirm  the  same,  for  the  reasons,  as  they  contend,  that  the  said  payment 
to  the  bank  was  not  a  bona  fide  payment,  and  that  the  said  injunction  order 
obtained  was  an  "abuse  of  process."  But,  in  view  of  the  evidence,  this  posi- 
tion is  untenable,  for  these  reasons:  The  payment  of  the  purchase  money  to 
the  bank  was  for  the  appellants,  and  to  their  credit,  was  an  unconditional  pay- 
ment, and  was  made  according  to  the  escrow  conditions.  By  sucli  payment 
the  bank  was  authorized  to  deliver  the  deeds,  and,  when  the  bank  was  so 
authorized  to  deliver,  the  appellees  were  authorized  to  receive  the  same.  Not- 
withstanding the  proceedings  for  the  writ  of  injunction  were  concurrent  with 
the  performance  of  the  escrow  conditions,  the  money,  so  paid  by  the  appel- 
lees, was  thereby,  and  ever  since  has  been,  treated  by  appellees  as  the  money 
of  appellants.  There  was  no  abuse  of  process  In  the  premises,  for  the  reason 
that  no  advantage  was  obtained  by  force  of  the  writ  itself;  that  is  to  say,  the 
act  complained  of — the  delivery  of  the  deeds — was  not  procured  thereby.  The 
findings  and  the  weight  of  the  evidence  are  to  the  effect  that  the  sole  purpose 
of  the  writ  was  for  indemnity  for  the  deficit,  and  not  for  procuring  the  deliv-- 
ery  of  the  deeds,  and  that  the  purchase  money  had  been  paid  bona  fide  for  de- 
livery thereof. 

The  Bruckman  claim  was  sufficient  to  cause  apprehension,  and  a  desire  to 
avoid  trouble  and  possible  loss  thereby.  Tl)e  acquisition  thereof  at  an  out- 
lay of  825,000,  the  voluntary  and  unqualified  dissolution  of  the  injunction, 
and  offer  of  dismissal  of  the  cause  by  appellees  thereupon,  leaving  themselves 
liable  upon  their  bond  for  any  injury  caused  thereby,  together  with  the  direct 
and  uncontradicted  evidence  of  the  appellees,  seem  to  be  sutiicient  to  warrant 
the  findings  of  the  referee  of  the  bona  fides  of  the  payment  of  the  purchase 
money,  as  well  as  the  entire  want  of  equity  to  sustain  the  cross-complaint. 
Our  Code  of  Civil  Procedure  provided  for  the  speedy  hearing  of  motions  to 
dissolve  such  injunctions  in  terra-time  or  in  vacation,  so  that  a  speedy  dissolu- 
tion or  modification  of  this  injunction  was  at  all  times  easily  attainable  if  the 
same  was  wrongfully  issued.  Why  this  line  of  procedure  was  ignored  by  the 
appellants,  and  why  they  stood  by  and  waited  for  nearly  four  months  before 
electing  to  pursue  the  course  they  have  pursued,  are  matters  we  need  not  con- 
sider, as  they  apply  only  to  the  question  of  laches;  and,  as  we  have  seen,  there 
never  was  any  right  to  the  relief  demanded  by  appellants  in  their  cross-com- 
plaint, that  quesnon  is  not  necessary  in  the  case. 

By  stipulation  duly  made,  it  was  provided  that  the  evidence  should  be  taken 
by  a  notary  public,  and  accordingly  submitted  to  the  referee.  The  hearing 
was  accordingly  had  before  the  referee.  It  appears  that  the  oath  taken  and 
subscribed  to  by  the  referee  bears  date  only  two  days  prior  to  the  day  upon 
which  the  report  was  filed.  The  objection  is  here  made  that  the  oath  should 
have  been  taken  and  filed  by  the  referee  prior  thereto.  This  objection  was 
waived  by  action  of  the  parties  in  proceeding  without  question  thereof. 
Keator  v.  Plank-Road  Co.,  7  How.  Pr.  41.  Besides,  such  incident  would  be 
insufficient  to  warrant  a  reversal  here,  for  the  reason  that  the  judgment  order 
of  the  court  denying  the  relief  demanded  by  appellants  is  sustained  by  tbo 
weight  of  the  evidence,  and  therefore  should  be  affirmed. 

KisiNQ  and  De  France,  CC.  "We  concur  in  the  affirmance  of  the  judg- 
ment, upon  the  sole  ground  that  the  deposit  in  the  Bank  of  Leadville.  to  the 
credit  of  appellants,  of  the  sum  named  in  the  contract  of  escrow,  was  an  ab- 
solute and  irrevokable  payment  of  such  money  under  the  terms  of  the  con- 
tract between  the  parties.  This  being  so,  a  statement  of  facts  covering  more 
than  this  one  proposition  is  unnecessary,  and  is  liable  to  create  an  opinion 
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that  the  unimportant  facts,  so  stated,  enter  into  and  form  the  basis  for  the 
affirmance  of  said  judgment. 

Peb  Curiam.  For  the  reasons  given  in  the  foregoing  opinion  of  Commis- 
sioner Stallcup,  (excluding  any  such  infeience  as  is  suggested  in  the  ma- 
jority opinion,)  the  judgment  is  affirmed. 


ttl  Colo.  287) 

ScHLOss  V.  Wood  et  al. 

(Supreme  Court  of  Colorado.    April  27, 1888.) 

CARRicRg— Who  are  Commox  Carriers—Province  of  Jury. 

On  the  trial  of  an  issue  as  to  whether  parties  acted  as  common  carriers  or  as  for- 
warders merely,  along  with  evidence  tending  to  establish  that  they  acted  in  the  lat- 
ter capacity,  there  was  testimony  that  such  parties  were  engaged  in  the  business 
of  receiving  merchandise  from  a  railroad  company,  at  the  terminus  of  its  line  of 
road,  and  transporting  the  same  to  a  neighboring,  town ;  that  they  had  an  ofBco  at 
such  town  whei-e  freight  bills  were  collected  and  custom  solicited;  and  that  they 
were  doing  business  for  the  general  public.  Held,  that  such  issue  should  have  been 
submitted  to  the  jury  under  proper  mstructions. 

Commissioners'  decision.     Appeal  from  Lake  county  court. 
.    Action  for  services  brought  by  H.  M.  Wood  and  G.  S.  Wood  against  J. 
Schloss.     Defendant,  in  his  answer,  counter-claimed  for  damages.    Judgment 
for  plaintiff.     Defendant  appeals. 

/.  L,  Murphy,  for  appellant.     Clinton  Reed^  for  appellees. 

Stallcup,  C.  This  action  was  commenced  by  appellees  npon  a  demand 
against  appellant  for  certain  services  rendered  and  oertain  charges  paid  in  for- 
warding, from  Weston  to  Leadvilie,  120  lialf-barrel  kegs  of  beer.  The  appel- 
lant, in  his  answer,  counter-claimed  for  damages,  occasioned,  as  alleged,  by 
the  fault  of  appellees  in  negligently  failing  to  protect  the  beer  from  freezings 
in  consequence  whereof  89  kegs  of  the  said  beer  were  lost  and  destro3'ed;  and 
^Iso  alleged  that  appellees  were  common  carriers,  and  as  such  received  and 
carried  the  beer;  and  that  while  so  carrying  the  beer  from  Weston  to  Lead- 
vilie the  said  freezing  and  loss  occurred.  From  the  evidence  it  appears  that 
in  the  month  of  February,  1880,  the  be^T  had  been  sent  from  St.  Louis  by 
railway  to  Weston,  the  end  of  the  railway  at  that  time,  and  there  by  appellees^ 
received  and  sent  to  Leadvilie  by  wagons.  The  evidence  tended  to  show  that 
the  beer  was  in  good  order  when  received  at  Weston;  that  the  weather  was 
very  cold ;  that  the  beer  was  taken  out  of  the  railway  car  by  appellees  at  Wes- 
ton about  three  hours  before  it  was  loaded  on  the  wagons;  that  some  hay  was^ 
put  around  it  in  the  wagons  to  protect  it  from  freezing;  that  the  kegs  in  the 
center,  as  loaded  on  the  wagons,  were  the  kegs  that  did  not  freeze;  that  89 
kegs  were  burst,  and  the  beer  lost  therefrom,  when  the  kegs  were  delivered 
at  Leadvilie;  that  appellees  presented  to  appellant  their  bill  for  the  charges, 
including  the  freight  Crom  Weston  to  Leadvilie;  that  the  appellees  kept  aa 
agent  in  their  business  at  Denver  and  at  Leadvilie;  that  prior  to  the  arrival 
of  the  beer  at  Weston  one  of  the  appellees  called  upon  appellant  at  Leadvilie, 
when  appellant  said  to  him  that  the  beer  was  on  the  road,  and  requested  that 
appellees  ship  the  beer  on  to  Leadvilie  on  arrival  at  Weston,  and  that  it  should 
be  protected,  from  freezing  by  putting  build  i  ng-paper  and  hay  around  it.  The 
jury  returned  a  verdict  for  appellees  for  ^604,  the  amount  of  thjeir  demand. 
Judgment  was  given  upon  the  verdict,  and  this  appeal  was  taken  to  reverse 
this  judgment. 

.  Upon  the  trial  appellees  adduced  evidence  tending  to  show  that  they  acted 
in  the  premises  as  forwarders  merely,  while  the  appellant  adduced  evidence- 
tending  to  show  that  they  were  common  carriers,  and  accordingly  acted  ia 
the  premises.  The  court  took  the  question  upon  this  issue  from  the  jury  by 
the  following  instructiou:   ''The  defendant  sets  up  .as  a  fur)>hpr.  defense  that 
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the  plaintiff^  were  (Common  carriBrs,  and  consequently  insurers  of  the  goOd^,) 
and  that  if  any  injury  happened  the  beer  in  transit  that  thejr  were  responsible 
unless  that  damage  was  occasioned  by  the  act  of  God.  or  the  public  enemy.  I 
will  take  the  liberty  of  saying  to  you  that  there  is  nothing  in  tbiscase  upon 
which  you  can  hold  these  plaintiffs  as  comnion  carriers."  Had  the  evidence 
all  been  in  support  of  the  appellees  upon  this  issue,  this  action  of  Ibe court 
would  have  been  warranted,  but  the  evidence  was  not  all  this  way  upon  this 
issue.  Witness  May  testified  as  follows:  ''Question.  Where  did  you-  ueside 
in  the  months  of  January  and  February,  1880?  Ansioer.  In  LeiidVillcGolo. 
Q.  Were  you  eng;iged  in  any  business  at  that  time?  If  so,  what  wlas-  it<? 
A.  I  was  in  the  clothing  business.  Q,  Do  you  know,  the  plaintiffs.  Wood 
Bros.?  A.  Yes,  sir;  have  known  them  for  three  years.  They  were  in  the 
transfer  business  from  Weston  and  Buena  Vista  to  Leadville.  They  were  en- 
gaged in  this  business  about  the  latter  part  of  1879  and  1880.  Q.  What  do 
you  mean  by  transfer  business?  A.  To  receive  merchandise  from  the  rail- 
road company  and  deliver  them  to  parties  consigned.  Q,  When  goods  were 
consigned  to  persons  here  in  Leadville,  which  goods  came  over  some  of  the 
roads  leading  to  Weston  or  Buena  Visla,  where  did  Wood  Bros,  deliver  the 
goods?  At  what  place?  A.  They  delivered  them  at  Leadville.  Q.  Did  the 
Wood  Bros,  carry  any  goods  for  you,  from  the  end  of  the  track  at  Weston  to 
Leadville?  A,  They  did.  Q,  In  what  manner,  and  to  what  extent  did  they 
carry  goods  for  you  from  the  end  of  the  track,  at  Weston?  A»  They  brought 
them  in  wagons.  Q,  You  may  give  the  manner  of  collecting  for  the  carrying 
of  goods.  A.  The  money  was  collected  by  their  collector.  Q,  Did  they  have 
any  houses  or  offices  for  carrying  on  their  business?  And  if  so,  where?  A, 
They  had  an  office  in  this  city,  corner  Sixth  and  Poplar  streets,  and  one  at  the 
end  of  the  track.  Q.  What  part  of  the  business  was  transacted  at  the  Lead- 
ville end  of  the  line  by  plaintiffs?  A.  Collecting  freight  bills  and  soliciting 
patronage.  Q.  What  was  the  extent  of  their  business?  A .  They  were  doing 
business  for  the  genend  public.  Q.  How  do  you  know  they  were  doing  busi- 
ness for  the  general  public?  A,  Mr.  Wood  told  me  they  were  hauling  for  a 
great  many  of  our  neighbors,  and  would  like  to  haul  for  us.  **  There  wiis  con- 
siderable other  evidence  to  the  same  effect. 

A  common  carrier  is  one  who  undertakes  as  a  business,  for  hire  or  reward, 
to  carry  from  one  place  to  another  the  goods  of  all  pei*sons  who  may  apply  for 
such  carriage.  Hutch.  Carr.  §  47,  and  note.  And  the  same  author,  at  sec- 
tion 62,  states  the  distinction  b«*tween  forwarder  and  common  carriers,  as 
follows:  "Warehousemen,  wharfingers,  and  forwarders  of  freight,  so  long  as 
they  confine  themselves  to  the  business  which  their  names  import,  cannot  be 
held  liable  as  common  carriers.  If  goods  are  deposited  with  them  merely  as 
the  initiatory  step  towards  stalling  them  in  itineret  they  having  undeilaken 
to  do  no  more  than  to  safely  keep  them  and  forward  them  when  opportunity 
offers;  and  being  in  no  wise  interested  in  their  carriage  after  delivery  to  the 
carrier,  it  would  be  contrary  to  the  well-settled  principles  of  the  law  to  hold 
them  to  the  responsibilities  of  common  carriers.  But  if  they  combine  the  two 
characters,  treating  the  deposit  with  them  as  being  merely  for  the  conven- 
ience of  further  carriage,  or  to  encourage  or  promote  their  business  as  com- 
mon carriers,  they  will  be  held  to  a  strict  liability  as  such  from  the  time  of  the 
delivery  to  them.  In  such  cases  the  deposit  is  a  mere  accessory  to  the  car- 
riage, and  for  the  purpose  of  facilitating  it,  and  the  liability  as  carrier  begins 
with  the  receipt  of  the  goods."  And  Bouvier  defines  a  forwarder  as  "a  per- 
son who  receives  and  forwards  goods,  taking  upon  himself  the  expense  of 
transportation,  for  which  he  receives  a  compensation  from  the  owners,  but 
who  has  no  concern  in  the  vessels  or  wagons  by  which  they  are  transported, 
and  no  interest  in  the  freight."  Whether  a  person  is  a  common  carrier  de- 
pends wholly  upon  whether  he  holds  himself  out  to  the  world  <is  such,  and  he 
can  hold  himself  out  as  a  common  carrier  by  engaging  in  the  business  gen- 
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erally*  or  by  announcing  or  proclaiming  it  by  cards,  advertisements,  or  by  any 
other  means  that  Would  let  the  public  know  that  he  intended  to  be  a  comm jn 
or  general  carrier  for  the  public.  Railway  Co.  v.  Nichols^  9  Kan.  252,  253. 
Were  the  appellees  acting  in  the  premises  as  common  carriers,  or  forwarders 
merely?  This  question  should  have  been  submitted  to  the  jury  with  proper 
instructions.  The  error  of  the  court  in  not  doing  so  was  prejudicial  to  appel- 
lant, as  his  counter-claim  rested  upon  the  alleged  facts  that  appellees  were 
common  carriers  and  accordingly  received  and  carried  the  beer  from  Weston 
to  Leadville,  and  upon  the  law  imposing  the  liability  upon  common  carriers 
in  such  cases.  This  court  has  defined  such  liability  in  the  case  of  ExpreM  Co, 
V.  Carroll,  7  Colo.  43.  1  Pac.  Kep.  682. 
The  judgment  should  be  reversed,  and  the  case  remanded. 

Be  France  and  Rising,  CO.,  concur. 

Per  Curiam.    For  the  reasons  assigned  in  the  foregoing  opinion,  the  Judg- 
ment is  reveraed,  and  the  cause  remanded. 


ai  Colo.  833) 

MoCall  t>.  France. 
(Supreme  Court  of  Colorado.    April  27, 1888.) 

Appeal— Review— Weight  and  Sufpicibnot  of  Evidence. 

In  an  action  for  a  balance  due  for  labor,  where  there  is  some  conflict  as  to  the 
terms  of  the  employment,  the  damages  to  defendant  by  plaintifl^s  quitting  work 
when  he  did,  and  the  balance  due,  and  the  evidence  is  sufficient  to  support  the 
court's  finding,  the  judgment  will  be  sustained. 

Commissioner's  decision.    Appeal  from  Arapahoe  county  court. 

/.  W.  Adams  and  W,  J.  Weeber,  for  appellant.    F.  A,  Williams^  for  appellee. 

Stallcup,  C.  This  was  an  action  by  appellee  against  appellant  for  balance 
due  for  work  done  by  appellee  for  appellant  in  his  vegetable  garden  during  the 
spring  and  summer  of  188i(,  and  was  commenced  before  a  justice  of  the  peace. 
The  appellee  recovered  judgment  there  for  the  sum  of  W7.61.  Appeal  was 
taken  to  the  county  court  by  appellant.  Upon  trial  there  appellee  recovered 
judgment  for  the  same  sum,  together  with  interest  thereon.  Whereupon  ap- 
peal was  taken  to  this  court  by  appellant. 

Upon  the  trial,  the  appellant  claimed  that  appellee  quit  work  before  the  ex- 
piration of  the  time  for  which  he  had  employed  him;  that  he  was  thereby  un- 
able to  gather  some  tomatoes  in  time  to  save  them,  and  was  thereby  damaged 
in  the  sum  of  SlOO.  The  appellee  claimed  that  no  specllic  time  had  been 
agreed  upon  in  the  contract  of  employment,  and  that  no  damages  were  occa- 
sioned by  his  quitting  work  at  the  time  he  did.  There  was  some  conflict  in 
the  evidence  upon  this  issue,  but  the  evidence  was  ample  to  sustain  the  court's 
linding  in  favor  of  the  appellee  thereon.'  There  was  also  some  dispute  as  to 
the  amount  of  the  balance  due  appellee;  the  appellant  claiming  that  the  bal- 
ance in  favor  of  appellee  was  some  $20  less  than  the  amount  allowed  by  the 
court,  but  the  coui't's  tinding  thereon  is  sustained  by  the  evidence.  The  judg- 
ment is  right,  and  should  be  alflrmed. 

De  France  and  Rising,  CO.,  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  foregoing  opinion,  the  judg- 
ment is  aflirmed. 


(11  Colo.  319) 

Sylvis  v.  Stlvis. 

(Supreme  Court  of  Colorado.    April  27, 1888.) 

1.  DrvoROB— Pleading — Allegations  of  Cruelty — Specific  Charges. 

In  an  action  for  divorce,  allegations  in  the  complaint  that  defendant  was  con- 
stantly subject  to  uncontrollable  paroxysms  of  rage,  and  that  during  such  par- 
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oxvsms  abused  plaintiff  in  the  most  opprobrious  manner,  falsely  accusing:  him 
of  illegal  acts  '*too  vile  to  be  set  forth, "  charge  specific  acts  of  cruelty ;  and,  though 
the  limguage  used  is  not  given,  evidence  in  support  of  the  charge  is  admissible. 

2.  Samb. 

Allegations,  in  a  complaint  for  divorce,  that  defendant,  after  retiring  for  the 
night,  would,  in  a  paroxysm,  suddenly  spring  from  the  bed,  lay  hold  of  it,  and  at- 
tempt to  drag  it  about  the  room,  all  the  time  raging  against  plaintiff,  and  that  this 
conduct  was  of  daily  occurrence  for  years,  charge  specific  acts,  properly  proven 
upon  the  charge  of  extreme  cruelty. 

fi.  Samb — Aixboations  of  Crueltt — ^Pleading  and  Pboof. 

The  complaint.  In  an  action  for  divorce,  alleged  acts  of  extreme  cruelty  by  defend- 
ant, making  plaintiff's  life  a  burden,  and  endangering  his  personal  mety.  The 
evidence,  given  without  objection,  showed  that,  while  plaintiff  was  sick,  on  his  failr 
ure  to  comply  with  defendant's  wishes,  she  would  fly  into  a  rage,  abuse  and  falsely 
charge  him  of  violations  of  his  marriage  vows,  and  violently  shake  the  bed  on 
which  he  was  lying:  that  her  manifestations  of  temper  rendered  his  life  with  her 
unbearable,  tended  to  permanently  destroy  his  peace,  and  caused  him  to  fear  for 
his  personal  safety,  and  that  he  was  harassed  by  her  for  years  before  he  left  her. 
Held,  that  the  proof  supported  the  allegations  of  the  complaint. 

4.  Same— PLEADrNG — Uncoktbollable  Violencb. 

In  an  action  for  divorce,  allegations  in  the  complaint  that  defendant  was  subject 
to  uncontrollable  paroxysms  of  rage  and  violence  should  be  construed  to  charge 
that  such  paroxysms  were  beyond  the  control  of  the  plaintiff. 

5.  Same— PLEAnnsG— New  Hatter  ih  Answer— What  is. 

Where  plaintiff,  in  an  action  for  divorce,  alleges  that  he  left  his  wife  because  of 
certain  acts  committed  by  her,  an  allegation,  in  defendant's  answer  or  cross-com- 
plaint, of  desertion  without  cause,  does  not  require  a  reply,  under  Code  Colo.  $  65, 
providing  that  plaintiff  shall  reply  to  an  answer  or  cross-complaint  containing  new 
matter. 
0.  Samb— EviDENOB— Admissions— Letters  Written  Aftbr  Separation. 

In  an  action  for  divorce,  the  uncontradicted  testimony  showed  that,  for  several 
years  before  the  separation,  defendant  was  subject  to  frequent  manifestations  of 
temper  against  plaintiff;  that  she  falsely  accused  him  of  unfaithfulness;  and  that 
often,  at  such  times,  when  plaintiff  was  confined  to  his  bed,  defendant  would  vio- 
lently shake  the  bed  on  which  he  was  lying.  Letters  written  by  plaintiff  to  his 
wife,  after  he  left  her,  to  the  effect  that  she  could  get  a  divorce  on  any  ground  she 
miffht  have  on  the  testimony  of  her  family,  and  he  would  submit,  to  save  her  name, 
ana  that  he  could  not  get  a  divorce  if  opposed,  were  in  evidence.  Held  that,  the 
letters  not  being  admissions  of  any  fact  constituting  a  ground  for  divorce,  the  evi- 
dence was  suffl^ent  to  warrant  a  divorce  on  the  ground  of  cruelty. 

7.  Same— Uncorroborated  Evidbnce— Pacts  within  Ekowledob  of  Adverse  Pabtt. 

In  an  action  for  divorce,  where  the  uncorroborated  testimony  of  the  plaintiff  as  to 
the  acts  of  defendant,  constituting  the  ground  of  divorce,  is  uncontradicted,  and 
the  acts  must  be  within  the  personal  knowledge  of  the  defeudant,  such  facts  may 
be  taken  into  consideration  in  determining  the  sufficiency  of  the  evidence  to  war- 
rant a  decree. 

8.  Same— Bvidenob— Decbee  in  Fobmbb  Action. 

In  an  action  for  divorce,  defendant  alleged  in  her  answer  that  she  had  obtained, 
in  another  court,  a  decree  awarding  her  the  custody  of  their  child,  and  ordering 
plaintiff  herein  to  pay  a  certain  sum  for  its  support.  The  only  affirmative  relief 
asked  for  was  that  plaintiff  be  ordered  to  pay  her  the  alleged  sum  due  under  said 
decree.  The  decree  did  not  show  the  nature  of  the  issues  on  which  it  was  based, 
and  no  attempt  was  made  to  supplement  this  proof.  Beldy  that  the  decree  could 
not  be  considered  as  an  adjudication  of  any  issues  made  in  said  action,  and,  under 
the  pleadings,  was  not  admissible  for  the  purpose  of  obtaining  the  affirmative  re- 
lief asked  for. 

9.  Same— Review- Variance. 

Where  plaintiff,  in  an  action  for  divorce,  alleges  in  his  complaint  that  defendant 
had  been  guilty  of  numberless  acts  of  extreme  cruelty  which,  rendered  life  a  bur- 
den, and  endangered  his  personal  safety,  and  evidence  is  received,  without  objec- 
tion, showing  acts  which  tend  to  render  life  a  burden,  and  thereby  endanger  health, 
it  cannot  be  said,  on  appeal,  that  the  proof  does  not  correspond  with  the  allegations 
of  the  complaint. 

De  France,  C,  dissenting. 

Commissioners'  decision.    Error  to  superior  coui-t  of  Denver. 

This  is  an  action  brought  by  PauHng  B.  Sylvis  against  his  wife,  Frances  J.  Syl- 
vis,  for  a  di  voice  on  the  ground  of  extreme  cruel  ty .  The  allegations  of  the  com- 
plaint, charging  such  cruelty,  are  contained  in  the  fourth  and  fifth  paragraphs, 
v.l7p.no.9— 58 
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which  paragraphs  are  as  follows:  "Fourth.  That,  during  the  time  he  lived 
with  his  said  wife,  he  treated  her  with  uniform  kindness,  and  supplied  her  with 
all  the  necessaries  of  life,  as  became  persons  in  their  station  in  life;  but  that 
the  defendant,  disregarding  her  duty  as  a  wife,  forjihe  period  of  more  than  five 
years  prior  to  their  separation  was  guilty  of  numberless  acts  of  extreme 
cruelty  to  plaintiff,  whereby  his  life  was  rendered  burdensome  to  him,  and  his 
personal  safety  endangered ;  that,  for  the  period  last  aforesaid,  she  was  con- 
stantly subject  to  uncontrollable  paroxysms  of  rage  and  violence,  and  that, 
during  these  attacks,  defendant  would  abuse  plaintiff  in  the  most  vile  and  op- 
probrious manner,  accusing  him  of  vile  and  illegal  acts,  of  which  he  was 
wholly  innocent,  and  which  were  wholly  without  foundation,  and  would  rage 
about  the  hcruse,  uttering  these  vile  accusations,  too  vile  to  be  set  forth  herein, 
and  threaten  the  personal  security  of  plaintiff;  that,  after  retiring  for  the 
night,  she  would  suddenly,  in  these  paroxysms,  spring  from  her  bed,  lay  hold 
of  it,  and  attempt  to  drag  it  about  the  room, — all  the  time  raging  against 
plaintiff  in  loud  tones,  and  threatening  his  safety;  that  this  conduct  of  defend- 
ant continued  year  after  year,  and  for  yeara  before  said  separation  was  a  daily 
occurrence  when  plaintiff  was  at  home,  until  finally  plaintiff,  fearing  for  his 
life,  was  forced  to  leave  her,  which  he  did  for  these  causes  and  no  other;  that, 
when  he  so  left,  he  was  the  owner  of  property  of  the  value  of  about  twelve 
hundred  dollars,  every  cent  of  which  he  gave  her  for  her  support.  Fifth. 
And  plaintiff  further  avers  that  the  longer  continuance  of  the  cohabitation 
between  plaintiff  and  defendant,  for  the  causes  aforesaid,  would,  as  he  be- 
lieves, [have]  been  attended  with  bodily  harm  to  the  plaintiff." 

That  portion  of  defendant's  answer  answering  the  foregoing  allegations  of 
the  complaint  is  as  follows:  "Defendant  denies  that,  during  the  time,  he,  the 
plaintiff,  lived  with  defendant,  his  wife,  he  treated  defendant  with  uniform 
kindness;  and  denied  that  he  supplied  her  with  all  the  necessaries  of  life,  as 
became  persons  in  their  station  in  life;  and  denies  that  she,  disregarding  her 
duties  as  a  wife,  for  the  period  of  more  than  five  years  prior  to  their  separa- 
tion was  guilty  of  numberless  acts  of  extreme  cruelty  to  plaintiff,  whereby  his 
life  was  rendered  burdensome  to  him,  and  his  personal  safety  endangered ;  and 
denies  that,  for  the  period  mentioned  in  said  complaint,  the  defendant  was 
continually  subject  to  uncontrollable  paroxysms  of  rage  and  violence;  and  de- 
nies that  she  ever  had  such  attacks;  and  denies  that  she  abused  plaintiff  in 
the  most  vile  and  opprobrious  manner;  and  denies  that  she  accused  him  of 
vile  and  illegal  acts  of  which  he  was  wholly  innocent  or  guilty;  and  denies 
that  she  would  or  did  rage  about  the  house  uttering  vile  accusations,  too  vile 
to  be  set  forth  in  plaintiff's  complaint;  and  denies  that  she  threatened  the  per- 
sonal security  of  plaintiff;  and  deaies  that,  after  retiring  for  the  night,  she 
would  suddenly,  in  paroxysms,  spring  from  her  bed,  lay  hold  of  it,  and  at- 
tempt to  drag  it  about  the  room;  and  denies  that  she  raged  against  plaintiff 
in  loud  tones,  and  threatened  his  safety;  and  denies  that  any  such  conduct  of 
defendant  continued  year  after  year,  and  for  years  before  said  separation  was 
a  daily  occurrence;  and  denies  that  plaintiff,  fearing  for  his  life,  was  forced 
to  leave  this  defendant,  for  the  pretended  causes  set  out  in  his  said  complaint, 
or  for  any  other  cause;  and  denies  that,  when  he  so  left  her,  he  was  the  owner 
of  property  of  the  value  of  about  twelve  hundred  dollars,  every  cent  of  which 
he  gave  to  this  defendant  for  her  support;  and  defendant  denies  that  the 
longer  continuance  of  the  cohabitation  between  this  defendant  and  plaintiff, 
for  the  pretended  causes  set  forth  in  his  said  complaint,  or  for  any  other  cause, 
would  be  attended  with  bodily  haim  to  the  plaintiff."  For  a  second  defense 
and  cross-oomplaint,  the  defendant,  in  a  separate  paragraph  of  her  answer,  al- 
leged that  on  the  5th  day  of  January,  1878,  the  plaintiff,  disregarding  his 
marital  duties  towards  the  defendant,  willfully  and  without  any  cause  de- 
serted and  abandoned  the  defendant,  and  has  ever  since  willfully  remained 
absent  from  her«    For  a  third  defense  and  cross-complain t,  the  defendant,  in 
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a  separate  paragraph  of  her  answer,  alleged  that  on  the  16th  day  of  October, 
1883,  in  an  action  then  pending  in  the  court  of  common  pleae  of  the  state  of 
Ohio  within  and  for  the  county  of  Montgomery,  in  which  the  defendant 
herein,  Wiis  plaintiff,  and  the  plaintiff  herein  was  defendant,  the  defendant 
herein  obtained  a  decree  of  said  court  awarding  the  custody  of  tlieir  child, 
Howai-d  Paulding  Sylvis,  to  the  plaintiff,  and  ordering  the  defendant  in  said 
suit  to  pay  for  the  support  of  said  Howard  Paulding  Sylvis  the  sum  of  $10 
per  month  until  the  further  order  of  the  coiu't,  and  that  said  decree  still  re- 
mained in  full  force  and  effect.  The  defendant  prayed  that  a  divorce  be  de- 
nied to  the  plaintiff;  that  plaintiff  be  ordered  to  pay  her  the  sum  of  $150,  due 
on  the  decree  of  said  court  of  common  pleas;  and  for  such  other  alimony  and 
relief  as  equity  may  require. 

Qode  Colo,  §  65,  provides  that  plaintiff  shall  reply  to  an  answer  or  cross- 
complaint  containing  new  matter.    Judgment  dismissing  the  plaintiff's  bill. 

Broione  &  Putnam  and  E,  O.  Wolcott,  for  plaintiff  in  error.  Rogers  &  Mo 
Cord,  for  defendant  in  error. 

Rising,  G.  {after  stating  the  facts  as  above,)  Appellant  seeks  a  revei*sal 
of  the  judgment  on  the  ground  that  the  evidence  in  the  case  is  sufficient  to 
entitle  him  to  a  decree  of  divorce.  Appellee  resists  the  reversal  of  the  judg- 
ment, upon  the  following  grounds:  First,  that  the  proof  made  by  the  plain- 
tiff does  not  correspond  with  the  allegations  of  his  complaint,  and  therefore 
he  is  not  entitled  to  a  decree  as  prayed;  second,  that  a  divorce  should  not  be 
granted  on  the  uncorroborated  testimony  of  the  plaintiff;  third,  that  it  is 
sliown  by  the  admissions  of  the  plaintiff  that  he  is  not  entitled  to  a  divorce. 
The  proper  consideration  of  the  contention  by  appellant  and  by  appellee  re- 
quires an  examination  of  the  pleadings  before  we  consider  the  evidence. 

1,  The  plaintiff  charges  that  the  defendant  was,  for  a  period  of  more  than 
five  years  prior  to  his  separation  from  her,  guilty  of  numberless  acts  of  ex- 
treme cruelty,  which  rendered  life  a  burden  to  him,  and  endangered  his  per- 
sonal safety.  This  statement  is  very  general,  and,  had  objection  been  made 
thereto  on  that  ground,  the  plaintiff  could  have  been  required  to  make  the 
statement  more  definite  and  certain;  but,  if  the  defendant  did  not  care  to 
have  such  general  statement  made  definite  and  certain,  we  cannot,  upon  ap- 
peal, say  that  such  statement  is  insufficient  to  permit  the  giving  of  any  testi* 
mony  in  support  of  it,  and  certainly,  if  evidence  is  received  without  objec- 
tion, showing  acts  which  tended  to  render  life  a  burden  to  the  plaintiff,  and 
thereby  endanger  his  health,  we  cannot  say  that  such  proof  does  not  corre- 
spond to  the  allegations  of  the  complaint.  Berdell  v.  Bissell,  6  Colo.  162- 
164. 

2.  The  plaintiff  further  charges  that,  during  the  five  years  preceding  his 
separation  from  her,  defendant  was  constantl}*  subject  to  uncontrollable  par- 
oxysms of  rage  and  violence;  and  that,  during  such  paroxysms,  she  abused 
the  plaintiff  in  the  most  vile  and  opprobrious  manner,  and  accused  him  of 
vile  and  illegal  acts  of  which  he  was  innocent,  and  would  rage  about  the 
house  uttering  such  vile  accusations,  which  were  too  vile  to  be  set  forth  by 
plaintiff  in  his  complaint.  It  has  been  suggested,  of  this  allegation,  that,  if 
the  paroxysms  of  rage  and  violenee  were  uncontrollable,  then  defendant  was 
not  accountable  therefor,  and  hence  nothing  done  by  her  at  such  times  could 
afford  any  grounds  for  divorce  for  cruelty.  We  do  not  so  construe  this  alle- 
gation. To  so  construe  it  would  be  to  make  it  meaningless,  and  this  should 
not  be  done  if  it  can  be  given  a  construction  which  makes  the  allegation  con- 
sistent With  the  object  sought  by  the  pleading,  and  also  harmonious  with  the 
other  allegations  of  the  complaint;  and  this  can  be  done  by  construing  the  al- 
legation to  mean  that  such  paroxysms  of  rage  and  violence  were  beyond  the 
control  of  the  plaintiff,  and  that  the  pleader  so  intended  to  charge,  we  have 
no  doubt.    We  think  the  allegations  last  aet  forth  charge  specific  acts  of 
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cruelty,  and  that  the  failure  to  give  the  language  used  does  not  render  the 
charge  so  indefinite  that  evidence  should  not  be  received  to  support  it.  In- 
stead of  condemning  the  pleading  for  this  omission,  we  feel  that,  in  view  of 
the  character  of  the  testimony  given,  it  is  deserving  of  commendation  for  the 
respect  shown  to  decency. 

3. -The  plaintiff  further  charges  that  the  defendant,  after  retiring  for  the 
night,  would,  in  these  paroxysms,  suddenly  spring  from  the  bed,  lay  hold  of 
it,  and  attempt  to  drag  it  about  the  room,  all  the  time  raging  against  the 
plaintiff.  Can  it  be  doubted  that  these  allegations  charge  specific  acts,  proper 
to  be  proven  upon  the  charge  of  extreme  cruelty?  And  especially  so  when 
taken  in  connection  with  the  further  allegation,  made  by  plaintiff,  that  this 
conduct  of  defendant  continued  year  after  year,  and  was  of  daily  occurrence 
for  years  before  said  separation,  when  plaintiff  was  at  home.  Acts  which  tend 
to  destroy  the  peace  of  mind  are  well  calculated  to  impair  health  and  en- 
danger life. 

That  portion  of  the  answer  consisting  of  denials  is  insufficient  to  put  in  is- 
sue many  of  the  most  material  allegations  of  the  complaint. 

We  wJJl  now  examine  the  evidence,  for  the  purpose  of  ascertaining  whether 
the  proofs  correspond  with  the  allegations,  and  in  so  doing  must  bear  in  mind 
that  no  objection  was  made  to  the  reception  of  the  evidence  under  considera- 
tion. In  our  examination  of  and  comments  upon  the  evidence,  by  reason  of 
the  character  of  such  evidence,  we  shall  omit  all  allusion  to  the  cause  which 
produced  the  ebullitions  of  temper  on  the  part  of  the  defendant,  testified  to 
by  the  plaintiff.  The  determination  of  any  question  arising  upon  the  evidence 
does  not  depend  upon  what  caused  the  commission  of  the  acts  that  are  com- 
plained of,  for  no  claim  is  or  can  be  made  upon  the  evidence  that  the  cause  of 
such  acts  was  the  fault  of  the  plaintiff.  It  appears  from  the  evidence  that 
the  plaintiff  was  a  railroad  conductor,  and  that  while  engaged  in  such  em- 
ployment was  severely  injured  in  a  collision;  that,  by  reason  of  such  injuries, 
he  lost  two  of  the  fingers  on  his  right  band,  and  that  one  of  his  ankles  was 
so  badly  crushed  as  to  require  amputation,  and  that,  by  reason  of  such  in- 
juries, he  was  confined  to  his  bed  a  little  over  11  months;  that  often,  winle 
plaintiff  was  so  sick,  upon  his  failure  to  comply  with  all  the  requests  made 
by  defendant,  she  would  fly  into  a  rage  of  passion,  and  abuse  the  plaintiff, 
and  would  seize  hold  of  the  bed  upon  which  the  plaintiff  was  lying,  and  vio- 
lently shake  the  same;  that  the  defendant  did  so  demean  and  conduct  heraelf 
as  to  make  the  plaintiff  entertain  fears  for  his  personal  safety.  It  further 
appears,  from  the  testimony  of  the  plaintiff,  tluit,  at  other  times  than  when 
plaintiff  was  so  confined  to  his  bed,  when  plaintiff  failed  to  comply  with  re- 
quests made  by  her,  defendant  would  abuse  him,  and  accuse  him  falsely  of 
criminal  violations  of  his  marriage  vows,  and  her  manifestations  of  ill-temper 
and  impatience,  at  such  times,  was  such  as  to  render  the  life  of  plaintiff 
with  her' unbearable,  and  to  permanently  destroy  his  peace  and  happiness; 
that  there  was  a  continual  harassing  of  the  plaintiff  by  the  defendant,  as 
above  described,  from  about  the  year  1871  up  to  the  time  plaintiff  left  her,  in 
1878.  We  think  the  evidence  tended  to  prove  the  allegations  of  the  com- 
plaint, and  that  the  point  made  by  appellee,  that  the  proof  offered  does  not 
correspond  to  the  allegations  made,  is  not  well  taken. 

We  know  of  no  inflexible  rule  in  this  state  which  precludes  the  granting  of 
a  divorce  upon  the  uncorroborated  testimony  of  the  plaintiff  in  the  suit.  Each 
case  must  depend  upon  the  facts  shown,  whether  by  one  or  more  than  one 
witness.  When  the  evidence  is  sufficient  to  convince  the  mind  of  the  truth- 
fulness of  the  allegations  upon  which  the  divorce  is  asked,  such  evidence  is 
all  that  the  law  requires.  When  the  testimony  of  the  plaintiff,  as  to  the  par- 
ticular acts  of  the  defendant  constituting  the  grounds  for  divorce,  is  uncon- 
tradicted, and  such  acts  are  such  as  must  be  within  the  personal  knowledge 
of  the  defendant,  such  facts  may  be  taken  into  consideration  in  determining 
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the  suificiency  of  the  evidence  to  warrant  a  decree.    We  do  not  think  the  sec- 
ond  point  made  by  council  for  appellee  is  well  taken. 

The  sufficiency  of  the  evidence  to  entitle  the  plaintiff  to  a  decree  of  divorce, 
and  the  third  point  made  by  counsel  for  appellee,  will  be  considered  together. 
The  testimony  of  the  plaintiff  was  taken  before  Hon.  James  A.  Dawson  as 
referee,  and  by  him  reported  to  the  court.  An  examination  of  the  testimony, 
BO  reported  to  the  court,  will  show  that  the  referee  made  but  little  attempt  to 
give  the  language  of  the  witness,  and  it  is  quite  apparent  tliat,  as  reported, 
the  testimony  of  the  plaintiff  presents  some  conclusions  of  fact.  By  this  man- 
ner of  reporting  the  testimony,  we  are  presented  with  some  statements  of 
fact  by  tlie  witness,  and  some  conclusions  which  may  be  the  conclusions  of 
the  witness,  or  may  be  the  conclusions  of  the  referee.  The  fact  that  the  re- 
port should  give  the  statements  of  the  witness  favors  the  first  view,  but  the 
language  used  shows  the  conclusions  to  be  the  conclusions  of  the  referee. 
Under  the  circumstances,  no  objection  having  been  made  by  either  party  to 
this  method  of  reporting  the  testimony,  we  think  that,  in  considering  such 
testimony,  the  conclusions  stated  should  be  deemed  as  having  been  properly 
drawn  from  the  facts  sworn  to;  and  this,  not  only  because  of  the  manner  in 
which  such  testimony  is  reported,  but  because  there  are  suOicient  statements 
of  specific  facts  reported  in  said  testimony  to  warrant  such  conclusions.  The 
evidence,  showing  the  frequent  violent  exhibitions  of  rage  and  ill  temper  of 
the  defendant  against  the  plaintiff,  and  her  false  accusations  against  him  of 
criminal  unfaithfulness  to  the  mftrriage  vow,  frequently  made  during  the  last 
five  years  that  plaintiff  and  defendant  lived  together,  and  her  conduct  towards 
liim  when  confined  to  his  bed  by  reason  of  injuries  received  in  a  railroad  col- 
lision, is  sufficient  to  show  that  the  defendant's  conduct  was  such  as  to  per- 
manently destroy  the  plaintiff*s  peace  and  happiness,  and  to  render  life  with 
her  almost  unbearable.  The  plaintiff  swears  that  iie  entertained  fears  for  his 
personal  safety,  and  who  shall  say  that  his  statement  is  untrue?  The  con- 
duct of  the  defendant,  in  often  flying  into  a  rage,  and  seizing  hold  of  the  bed, 
and  violently  shaking  it,  when  the  plaintiff  was  confined  thereto  by  reason  of 
the  amputation  of  his  leg,  exhibits  such  a  disregard  for  the  plaintiff's  well- 
being  as  to  warrant  him  in  entertaining  a  belief  that  his  personal,  safety  would 
be  endangered  by  living  with  defendant.  To  properly  consider  the  conduct 
of  defendant  towards  plaintiff  at  the  time  of  his  sickness,  and  its  effect  upon 
him,  it  must  be  remembered  that,  during  the  11  months  he  was  confined  to 
his  bed,  his  leg  was  amputated  three  times.  There  is  no  confiicting  testimony 
in  relation  to  the  conduct  of  the  defendant,  and  there  is  no  evidence  tending 
to  show  any  provocation  therefor;  therefore  the  defendant  must  be  held  ac- 
countable for  such  conduct,  and  for  its  effect  upon  the  plaintiff.  The  natural 
effect  of  such  conduct  upon  an  ordinary  sensitive  person  would  be  to  destroy 
his  peace  and  happiness,  and  frona  the  destruction  of  peace  and  happiness  the 
impairment  of  health  is  a  natural  consequence;  and  the  presumption  is  that 
the  conduct  of  the  defendant  produced  the  natural  and  usual  result  of  such 
conduct.  Haley  v.  Haley,  14  Pac.  Rep.  92.  To  authorize  a  divorce  on  the 
ground  of  cruelty  the  evidence  should  show  that  the  acts  complained  of  are 
such  as  that  danger  to  life,  limb,  or  health  will  naturally  arise  from  the  con- 
tinued commission  of  such  acts,  but  it  is  not  necessary  that  the  evidence 
should  show  that  actual  physical  violence  has  been  used.  Extreme  cruelty 
may  be  as  effectually  caused  by  conduct  which  produces  mental  suffering,  and 
robs  complainant  of  his  or  her  peace  of  mind,  as  by  blows  inflicted;  and  to 
many  persons  the  burden  of  the  mental  suffering  will  be  much  harder  to  bear 
than  the  burden  of  any  ordinary  physical  suffering.  These  views  are  sus- 
tained by  many  recent  and  well-reasoned  decisions.  Carpenter  v.  Carpenter, 
30  Kan.  712-744,  2  Pac.  Rep.  122;  Palmer  v.  Palmer,  45  Mich.  150.  7  N.  W. 
Rep.  760;  Friend  v.  Friend,  53  Mich.  543,  19  N.  W.  Rep.  176;  Berryman  v. . 
Berryman,b9  Mich.  605,  26  N.  W.  Rep.  789;  Wheeler  v.  Wheeler,  53  Iowa, 
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511-515,  5  N.  W.  Rep.  689;  Kelly  v.  Kelly,  18  Nev.  49-55, 1  Pac.  Bep.  194. 

But  it  is  cont(?nded  by  counsel  for  appellee  that  it  is  shown  by  the  admis<» 
sions  of  plaintiff  that  he  is  not  entitled  to  a  divorce;  and*  this  contention  is 
based  solely  upon  the  effect  to  be  given  to  letters  written  by  the  plaintiff  to 
the  defendant  after  their  separation,  and  about  a  year  and  nine  months  before 
the  commencement  of  this  action.  Upon  a  careful  examination  of  these  let- 
ters, we  fail  to  Und  anything  that  militates  in  the  least  ag-ainst  the  truth  of 
plaintiff's  testimony;  but  we  do  think  that  the  letters  strongly  go  to  show 
that  the  character  and  disposition  of  the  plaintiff  is  such  that  the  conduct  of 
the  defendant,  as  shown  by  the  uncontradicted  evidence  in  the  case,  would 
destroy  the  plaintiff's  peace  of  mind,  and  render  life  a  burden  to  him ;  and 
that,  if  the  poor  condition  of  the  plain  tiff  *s  health,  as  shown  by  said  letters, 
was  not  the  direct  result  of  such  conduct,  the  inevitable  result  of  a  continu- 
ance of  such  conduct  would  be  to  prevent  the  plaintiff  from  recovering  his 
health,  if  not  to  seriously  endanger  his  life.  In  these  letters  the  plaintiff 
says  to  the  defendant  that  she  can  apply  in  the  Dayton  courts  for  a  divorce 
for  his  failure  to  support  her,  or  for  his  desertion  of  her,  or  for  any  other 
ground  she  may  think  she  has,  and  that  he  wili  not  oppose  her,  no  matter 
what  plea  she  makes.  He  also  says  to  her  that  she  can  sustain  the  grounds 
for  failure  to  support  and  for  desertion  by  members  of  her  own  family,  and 
by  others  in  Kichmond ;  that  he  will  submit  to  anything  in  order  to  prevent  a 
stain  upon  her  good  name.  In  these  statements  of  the  plaintiff  to  defendant, 
there  is  no  admission  of  any  fact  constituting  a  ground  for  divorce  by  defend- 
ant, but  rather  a  statement  that  defendant  could  make  proof  of  facts  which, 
if  unexplained,  would  enable  her  to  obtain  a  divorce.  In  other  words,  it  is 
an  admission  that  defendant  might  show  that  ho  did  not  support  her,  and 
that  he  had  deserted  her;  but  it  is  no  admission  that  he  could  not  show  good 
reasons  for  his  failure  to  support  her,  and  good  cause  for  his  leaving  her. 
Plaintiff  also  says  in  one  of  the  letters:  "I  know  I  am  notable  to  get  a  di- 
vorce mj'self,  if  you  oppose  it,  in  Indiana  or  Ohio.*'  The  very  most  that  can 
be  claimed  from  this,' as  an  admission,  is  that  plaintiff  did  not,  at  that  time, 
think  he  could  get  a  divorce  under  the  laws  of  Indiana  or  under  the  laws  of 
Ohio.  It  is  not  an  admission  of  any  fact,  and  it  is  not  an  admission  of  any 
kind  that  tends  to  contradict  the  testimony  given  by  the  plaintiff.  The  plain- 
tiff may  have  been  advised,  and  may  have  believed,  that,  under  the  laws  of 
either  Indiana  or  Ohio,  he  could  not  make  a  case,  but  his  belief  in  no  manner 
affected  the  facts. 

We  have  discussed  all  the  questions  raised  in  the  arguments,  but,  in  the 
examination  of  the  case,  other  questions  have  been  raised  which  we  will  now 
proceed  to  consider.  It  is  urged  that  the  matter  set  up  in  defendant's  answer 
as  a  second  defense  and  cross-complaint  is  purely  a  cross-complaint,  and  that, 
the  plaintiff  not  having  replied  thereto,  the  allegation  of  desertion  without 
cause  stands  admitted.  The  proper  consideration  of  this  question  requires  an 
examination  of  the  third  paragraph  of  the  complaint,  which  alleges  "that 
plaintiff  and  defendant  lived  and  cohabited  together  as  husband  and  wife  from 
the  date  of  said  marriage  until  the  month  of  January,  A.  D.  1878,  when  he 
left  her  because  of  the  acts  of  defendant  hereinafter  complained  of,  and  that 
since  said  last-named  day,  for  the  same  causes,  he  has  remained  absent  from 
the  defendant,  and  has  refused  to  cohabit  with  her  since. ''  After  setting  out, 
in  the  fourth  paragraph  of  said  complaint,  the  conduct  of  defendant  of  which 
he  complains,  he  alleges  "that  fearing  for  his  life,  he  was  forced  to  leave  her» 
which  he  did  for  these  causes,  and  no  other."  From  these  allegations  in  the 
complaint  it  clearly  appears  that  the  allegation  of  desertion  without  cause, 
contained  in  defendant's  answef  as  a  second  defense  and  cross-complaint,  is 
not  new  matter,  and,  not  being  new  matter,  a  replication  is  not  required. 
Code,  §  65.  What  is  new  matter,  and  why  it  may  be  said  to  be  new  matter, 
is  well  stated  in  Pom.  Rem.  §  691,  from  which  we  quote:  "The  general  de* 
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nial  puts  in  issue  all  the  material  averments  of  the  complaint  or  petition, 
and  permits  the  defendant  to  prove  any  and  all  facts  which  tend  to  nega- 
tive those  averments,  or  some  one  or  more  of  them.  "Whatever  fact,  if  proved, 
would  not  thus  tend  to  contradict  some  allegation  of  the  plaintiff's  first  plead- 
ing, but  would  tend  to  establish  some  circumstance,  transaction,  or  conclu- 
sion of  fact  not  inconsistent  with  the  truth  of  all  of  those  allegations,  is  new 
matter.  It  is  said  to  be  new,  because  it  is  not  embraced  within  the  state- 
ments of  fact  made  by  the  plaintiff;  it  exists  outside  of  the  narrative  which  he 
had  given;  and  proving  it  to  be  true  does  not  disprove  a  single  averment  of 
fact  in  the  complaint  or  petition,  but  merely  prevents  or  destroys  the  legal 
conclusion  as  to  the  plaintiff's  rights  and  the  defendant's  duties  which  would 
otherwise  have  resulted  from  all  those  averments  admitted  or  proved  to  be 
true."  The  plaintiff  alleges  that  he  left  the  defendant  because  of  certain  acts 
committed  by  her.  The  defendant  alleges  that  the  plaintiff  left  her  without 
cause.  The  defendant's  allegation  amounts  to  a  denial  of  plaintiff's  allega- 
tion, and  to  nothing  more.  To  call  such  allegation  a  cross-complaint  is  a  mis- 
nomer. It  has  no  semblance  to  a  cross-complaint,  in  that  no  affirmative  re- 
lief is  asked  which  is  based  upon  said  allegation.  It  is  not  new  matter,  in 
that  new  matter  must,  in  effect,  confess  and  avoid.  Pom.  Rem.  §  630.  "A 
statement  of  facts  by  way  of  defense,  which  are  merely  inconsistent  with 
those  stated  by  the  plaintiff,  is  in  effect,  a  denial. "  Bliss,  Code  PL  §  333.  When 
the  plaintiff  has  alleged  that  he  left  the  defendant  for  certain  causes,  and  de- 
fendant has  answer^  that  plaintiff  left  her  without  cause,  it  seems  almost  an 
absurdity  to  say  that  unless  the  plaintiff,  in  a  replication  to  such  answer, 
again  states  the  causes  for  which  he  left  the  defendant,  he  must  be  held  to 
huve  admitted  that  he  left  her  without  cause.  We  do  not  think  the  Code  re- 
quires any  such  useless  proceeding. 

Another  question  raised  relates  to  the  effect,  as  evidence,  to  be  given  to  a 
certain  decree  of  the  court  of  common  pleas  within  and  for  Montgomery  county 
and  state  of  Ohio,  which  decree  was  given  in  evidence  by  the  defendant,  and 
which  decree  is  as  follows: 

**Famip  J.  Sylvis,  Plff.,  vs.  Paulding  B.  Sylvis,  Deft. 

"This  cause  coming  on  to  be  heard  on  the  petition  of  plaintiff  and  the  an- 
swer of  the  defendant,  after  hearing  the  evidence  therein,  the  court,  on  con- 
sideration thereof,  flnds  the  allegations  of  the  petition  to  be  true;  that  the  de- 
fendant has  been  guilty  of  willful  absense  for  more  tlian  three  years;  and 
awards  the  custody  of  the  child  named  in  plaintiff's  petition,  Howard  Paulding 
Sylvis,  to  the  plaintiff,  and  orders  that  the  defendant  Paulding  B.Sylvis  pay, 
for  the'support  of  the  plaintiff  and  the  child,  Howard  Paulding  Sylvis,  named 
in  the  petition,  the  said  plaintiff  the  sum  of  $10  per  month  at  the  end  of  each 
month,  beginning  October  31,  1882,  subject  to  the  further  order  of  the  court." 

This  decree  was  rendered  October  16,  1882.  For  a  third  defense  and  cross- 
complaint  the  defendant  alleges  that  she  obtained  a  decree  in  said  court  on  the 
16th  day  of  October,  1882,  awarding  to  her  the  custody  of  their  child,  Howard 
Paulding  Sylvis,  and  the  sum  of  $10  per  month  at  the  end  of  each  month,  be- 
ginning October  31,  1882,  subject  to  the  further  order  of  said  court.  Upon 
the  consideration  of  this  case  it  is  urged  that  the  presumption  fairly  arises 
from  this  decree  that  the  fact  whether  the  plaintiff  had  separated  from  the  de- 
fendant with  or  without  cause  was'tried  and  settled  in  that  action.  There  are 
many  reasons  why  no  such  presumption  can  arise.  There  is  no  proof  of  the 
nature  of  the  issue  in  the  case  in  wliich  the  decree  was  rendered.  The  decree 
is  absolutely  barren  of  any  statement  or  conclusion  showing  expressly  or  by 
implication  that  any  such  issue  was  tried  in  that  action.  But,  even  if  the  de- 
cree disclosed  that  such  issue  was  determined  by  the  court,  thie  effect  of  the 
decree,  as  evidence  in  this  case,  could  not  be  extended  so  as  to  make  it  evi- 
dence of  any  fact  not  alleged  in  defendant's  third  defense  and  cross-corn  plaint; 
and,  applying  it  to  that  defense,  as  the  pleader  intended  it,  and  not  as  he  stated 
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it,  the  decree  would  be  evidence  simply  that  defendant  had,  in  a  court  of  com- 
petent jurisdiction,  obtained  a  decree  awarding  to  her  the  custody  of  the  child, 
and  requiring  defendant  in  that  action  to  pay  to  plaintifif  the  sum  of  $10  per 
month  for  the  support  of  herself  and  the  said  child.  It  would  not  be  evidence 
for  this  purpose,  even,  without  an  amendment  to  the  pleading.  The  decree 
cannot  be  considered  as  evidence  of  an  adjudication  upon  any  issue  made  in 
said  action.  '*The  general  rule  is  that,  where  a  party  intends  to  avail  him- 
self of  a  decree  as  an  adjudication  upon  the  subject-matter,  and  not  merely  to 
prove  collatemlly  that  the  decree  was  made,  he  must  show  the  proceedings 
upon  which  the  decree  was  founded.**  1  Greenl.  Ev.  (13th  Ed.)  511.  There 
is  no  attempt  made  to  sliow  the  proceedings  upon  which  the  decree  given  in 
evidence  was  founded.  The  fact  that  the  decree  was  received  in  evidence 
without  objection  is  urged  as  a  reason  why  it  should  be  held  evidence  of  a 
desertion  of  defendant  by  plaintiff  without  .cause,  but  we  do  not  see  the  force 
of  this  reasoning.  The  decree  is  in  evidence  for  what  it  is  worth,  but  it  is 
valueless  to  prove  desertion  without  cause.  The  only  affirmative  relief  prayed 
for  by  the  defendant,  except  in  the  general  prayer,  is  based  upon  the  third  de- 
fense and  cross-complaint  in  her  answer,  and  the  relief  so  demanded  is  that 
the  plaintiff  be  ordered  to  pay  her  the  sum  of  $150  due  on  the  decree  of  the 
court  of  common  pleas  of  Montgomery  county,  Ohio.  For  the  purpose  of  ob- 
taining this  relief,  proof  that  a  decree  was  rendered  was  sufficient,  without 
showing  upon  what  issues  the  decree  passed;  and  it  was  for  this  purpose,  and 
this  purpose  only,  that  the  decree  was  offered,  and  for  this  purpose  only  is  it 
evidence. 

There  is  no  conflict  in  the  evidence,  and  we  deem  it  sufficient  to  authorize 
a  decree  for  the  plaintiff.    The  judgment  should  be  reversed. 

Stallctjp,  C,  concurs.    De  France,  0.,  dissents.    ' 

Peu  Curiam.  For  the  reasons  stated  in  the  foregoing  opinion,  the  judg- 
ment of  the  superior  court  is  reversed,  and  the  cause  remanded,  with  direc- 
tions to  enter  up  a  decree  of  divorce  in  favor  of  the  plaintiff  in  error  in  ac- 
cordance with  the  prayer  of  the  complaint. 

(75  Cal.  «20)  ""~"" 

HxTNT  V.  Steesb  et  al,    (No.  11,664.) 
{Supreme  Court  of  Calif  amia.    April  26, 188S.) 

1.  Injunction— To  Restrain  Trespass  Pending  Ejectment— Title  op  Plaintiff.  . 

Plaintiff  in  ejectment  averred  that  he  held  certain  lands  for  agricultural  purposes, 
under  a  patent  excepting  from  the  grant  any  mineral  land  wnich  might  oe  found 
on  the  tract;  that  defenaants  were  mining  on  the  land;  also  that  they  were  insolv- 
ent, and  were  doing  irreparable  Injury.  Defendants,  without  denying  plaintiff^s 
averments,  maintained  that  the  land  was  known  to  be  mineral  land  at  the  date  of 
the  patent,  and  therefore  plaintiff  had  no  title;  and  that  they  hcul  filed  a  location 
thereon,  and  complied  with  the  mining  laws.  Held^  that  defendants,  not  having 
proved  with  reasonable  certainty  that  plaintiff^s  title  was  not  good  by  showing  that 
the  land  at  the  date  of  the  patent  was  more  valuable  for  mining  than  for  agricult- 
ural purposes,  and  was  known  to  be  so  at  that  Ume,  an  injunction  against  defend- 
ant should  issue  pending  a  trial  on  the  merits. 

2.  Appeal— Practice— Notice— Order  Refusing  Injunction. 

Under  Code  Civil  Proc.  Cal.  S  951,  providlog  that  on  appeal  from  an  order,  except 
an  order  granting  or  refusing  a  new  trial,  the  appellant  must  furnish  the  court  with 
a  copy  of  the  notice  of  appeal,  of  the  order  appealed  from,  and  of  papers  used  in  the 
hearing  below,  on  appeal  from  an  order  refusing  an  injunction,  the  particulars  in 
which  the  evidence  is  considered  insufficient  need  not  be  set  out  in  a  bill  of  excep- 
tions. 

In  bank.  Appeal  from  superior  court,  Yuba  county;  Phillip  W.  Ket- 
SER,  Judge. 

This  was  an  action  of  ejectment  for  certain  lands  in  Yuba  county.  Plain- 
tiff, Francis  Hunt,  moved  for  an  injunction  pendente  lite  restraining  the  de- 
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fendants,  B.  F.  Steese  and  others,  from  doing  certain  acts  to  the  destruction 
of  the  inheritance.  The  court  granted  a  temporary  restraining  order,  but,  on 
tlie  bearing  of  the  motion,  refused  to  grant  an  injunction,  and  dissolved  the 
temporary  restraining  order.  From  this  order  plaintiff  appeals.  Code  Civil 
Proc.  Cal.  §  951,  provides:  "On  appeal  ♦  ♦  ♦  from  an  order,  except  an 
order  granting  or  refusing  a  new  trial,  the  appellant  must  furnish  the  court 
with  a  copy  of  the  notice  of  appeal,  of  the  ♦  ♦  ♦  order  appealed  from, 
and  of  papers  used  on  the  hearing  in  the  court  below." 

Forbes  A  Dinsmore,  ( W.  C  JSdcher,  of  counsel*)  for  appellant.  J,  H* 
Craddock,  for  respondents. 

Patebson,  J.  Plaintift  moved  for  an  injunction  pendente  lite,  restraining 
the  defendants  from  washing  away  the  soil  for  mining  purposes.  The  court 
granted  a  temporary  restraining  order,  but  on  the  hearing  of  the  motion  re- 
fused to  grant  an  injunction,  and  the  order  first  made  was  revoked.  On  the 
hearing  plaintiff  introduced  his  verified  complaint  and  a  patent  for  certain 
lands,  including  the  lands  in  controversy  from  the  United  States  to  the  Cen- 
tral Pacific  Bailroad  Company,  issued  under  a  grant  to  that  company  by  act 
of  congress  passed  July  1,  1862,  and  the  amendment  thereto  of  July  2,  1864. 
This  patent  is  dated  February,  1875,  and  contains  after  the  granting  clause 
the  following  provision:  "Yet  excluding  and  excepting  from  the  transfer  by 
these  presents  all  mineral  lands,  should  any  be  found  to  exist  in  the  ti-acts  de- 
scribed in  the  foregoing."  Plaintiff  also  introduced  in  evidence  a  deed  from 
the  Central  Pacific  Railroad  Company  to  himself  dated  June  5,  1883,  convey- 
ing the  lands  in  controversy.  This  deed  contains,  after  the  description,  these 
words:  "Reserving,  however,  all  claim  of  the  United  States  to  the  same  as 
mineral  land."  It  was  shown  by  the  plaintiff  that  he  went  into  possession  of 
the  lands  granted  in  1877,  and  had  used  the  lands  for  grazing  purposes.  In 
the  winter  of  1883-84  the  land  was  inclosed  by  plaintiff  with  a  fence.  He 
testified  that  the  defendants  had  deprived  him  of  the  use  of  the  land  since  the 
fall  of  1884;  that  the  defendants  were  mining  and  digging  up  and  washing 
away  good  soil  without  authority.  It  was  sliown  on  behalf  of  the  defendants 
that  they  had  filed  a  notice  of  location  under  the  Revised  Statutes  of  the 
United  States,  and  had  complied  with  the  local  mining  laws  and  regulations; 
that  they  had  entered  upon  the  land  for  mining  purposes  under  their  claim  of 
right.  They  were  permitted,  against  the  plaintiff*s  objection,  to  introduce 
parol  testimony  to  show  that  the  land  was  mineral  land,  and  the  court  found 
^that  at  the  time  the  patent  of  the  United  States  issued  to  the  plaintiff's  gran- 
tor, the  land  in  controversy  was  known,  and  had  been  for  several  years  piior 
thereto,  to  be  valuable  for  minerals.  That  being  the  fact,  no  title  to  said  land 
passed  by  said  patent  to  plaintiff's  grantor,  and  of  course  none  passed  to  plain- 
tiff from  the  deed  from  said  company."  The  court  denied  the  application  for 
an  injunction  upon  the  ground  stated.  The  complaint  alleged  in  substance 
that  the  plaintiff  was  the  owner  of  the  land;  that  the  defendants  were  tres- 
passing on  his  possession,  washing  away  the  soil  and  removing  gold  there- 
from; that  they  were  insolvent,  and  threatened  and  intended  to  continue  their 
trespasses;  that  the  land  is  valuable  for  agricultural  and  grazing  pui-poses; 
that  defendants  are  "stripping  away  from  its  natural  places  of  deposit  the 
alluvium  deposits  of  the  soil,  plowing  up  the  soil,  and  scraping  and  piling  it 
dp  to  make  reservoirs  on  the  land,  and  digging  ditches  on  the  land  to  carry 
water  to  wash  the  soil  therefrom. "  The  defendants  filed  no  answer,  but  intro- 
duced affidavits  and  the  testimony  of  witnesses  showing  that  the  land  was  val- 
uable for  mining  purposes  at  the  time  of  the  issuance  of  the  patent;  that  it 
had  been  profitably  worked  for  gold,  and  was  well  known  to  be  mineral  in 
character.  They  did  not  deny  that  they  were  washing  away  the  soil  for  gold, 
or  that  they  were  insolvent,  or  that  they  intended  to  continue  their  mming 
operations,  or  that  the  injury  was  irreparable. 
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*  We  think  that  the  injunction  should  have  been  granted.  It  f^  unnecessary 
for  us  to  determine  on  this  appeal  whether  we  shall  adhere. to  the  rule  of  de- 
cision that  a  patent  may  be  collaterally  attacked  under  such  circumstances. 
In  all  cases  of  this  kind  an  injunction  should  be  granted  pending  the  determi- 
nation of  the  issue  as  to  ownership,  unless  it  appear  that  the  plaintiff's  title  is 
bad ,  or  at  least  that  tliere  is  no  reasonable  ground  for  the  assertion  of  title  by  the 
plaintiff.  The  mere  existence  of  a  doubt  as  to  the  title  does  not  of  itself  con- 
stitute a  sufficient  ground  for  refusing  an  injunction.  Kerr  Inj.  (2d  Amer. 
Ed . )  13 ;  Hess  v.  Winder,  84  Cal .  270.  "  It  is  the  common  practice  at  this  day  for 
the  court  to  issue  injunctions  where  the  title  is  in  dispute.  *  *  *  The 
jurisdiction  of  the  court  in  these  cases  is  asserted  for  the  preservation  of  the 
property  pending  proceedings  at  law  for  the  determination  of  the  title  of  the 
parties."  Le  Roy  v.  Wright,  4  Sawy.  535.  "The  injuries  which  are  the  sub- 
ject of  the  complaint  are  of  a  character  calculated  to  destroy  the  entire  value 
of  the  lancj  for  all  useful  purposes.  Those  which  consist  in  excavating  ditches 
and  digging  up  the  soil  are  irreparable  in  the  sense  that  the  former  condition 
of  the  property  could  not  probably  be  restored  without  an  expenditure  exceed- 
ing the  original  value  of  the  land.  *  *  *  A  denial  of  the  preventive  rem- 
edy by  injunction  in  such  case  would  be  tantamount  to  a  denial  of  all  protec- 
tion." Henshaw  v.  Clark,  14  Cal.  465.  Not  only  should  there  be  an  answer 
to  the  merits,  but  it  should  be  made  reasonably  certain  by  the  pleadings  and 
the  affidavits,  that  the  attack  upon  the  patent  will  be  ultimately  successful, 
or  the  injunction  should  be  granted.  Such  is  not  the  case  here.  It  is  not 
sufficient  to  show  that  the  land  had  been  profitably  worked  for  gold  prior  to 
the  issuance  of  the  patent.  It  should  clearly  appear  that  the  lands  were  at 
the  date  of  the  grant  more  valuable  for  mining  than  for  agriculture,  and  were 
known  to  be  such;  that  they  were  more  valuable  under  the  conditions  exist- 
ing at  the  time  of  sale  for  mining  than  for  agricultural  purposes.  Ircm  Co,  v. 
U.  8„  8  Sup.  Ct.  Rep.  131. 

In  the  case  at  bar  the  plaintiff's  patent  made  for  him  a  prima  facie  case  as 
to  title,  and  the  most  that  is  shown  by  the  defendants  is  that  the  land  is 
now,  and  was  prior  to  the  issuance  of  the  patent,  valuable  for  mining  pur- 
poses when  water  could  be  had  to  work  it.  It  was  shown  that  from  1864  un- 
til after  the  patent  had  been  issued  no  mining  of  any  importance  had  been 
done  for  want  of  water.  One  witness  for  the  defendant  testified  that  "after 
1864  there  was  no  water  there  to  work  with,  except  from  rains,  and  it  took 
very  heavy  rains  to  accumulate  water  sufficient  to  amount  to  anything." 
That  water  has  since  been  secured  for  the  purpose  of  working  the  land  can- 
not be  taken  into  consideration  in  determining  the  rights  of  the  parties.  Pres- 
ent contingencies  or  probabilities  have  no  bearing  upon  the  question.  U,  S.  v. 
Heed,  28  Fed.  Rep.  486.  .  The  issue  is  confined  to  the  time  when  the  lands 
were  sold  and  patented  by  the  government.  "It  is  quite  possible  that  land 
settled'  upon  as  suitable  only  for  agricultural  purposes  entered  by  the  settler 
and  patented  by  the  government  under  the  pre-emption  laws,  may  be  found 
years  after  the  patent  has  been  issued  to  contain  valuable  minerals.  Indeed, 
this  has  often  happened.  We,  therefore,  use  the  term  known  to  be  valuable 
at  the  time  of  sale  to  prevent  any  doubt  being  cast  upon  titles  to  lands  after- 
w^ards  found  to  be  different  in  their  mineral  character  from  what  was  sup- 
posed when  the  entry  of  them  was  made,  and  the  patent  issued."  Deffeback 
V.  Hawke,  115  U.  S.  404.  6  Sup.  Ct.  .Rep.  95.  If,  on  account  of  the  absence 
of  water,  and  sources  of  water,  the  lands  in  controversy  were  not  more  valu- 
able for  mining  purposes  than  for  agricultural  purposes  at  the  time  of  the 
sale,  we  think  that  the  same  principle  should  be  applied,  and  the  fact  that 
other  sources  of  water  supply  have  been  discovered  or  become  accessible  and 
can  now  be  used  in  the  prpfitable  working  of  the  mines,  should  not  operate  to 
the  prejudice  of  the  plaintiff,  whose  rights  to  the  land  were  determined  upon 
the  conditions  existing  at  the  time  of  the  sale.    If  it  were  otherwise,  "the 
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proprietor  would  never  be  secure  in  his  possessions,  an^  without  security  there 
would  be  IHtle  development*  f or  the  incentive  to  improvement  would  be  want- 
ing. What  value  would  there  be  to  a  title  In  one  man  with  a  right  of  inva- 
sion in  the  whole  world,"  upon  a  subsequent  change  in  the  conditions,  con- 
tingencies or  probabilities?  Boggs  v.  Mining  Co,,  14  Cal.  380.  But  how- 
ever that  may  be,  unless,  under  such  circumstances  as  we  find  here,  it  be 
held  that  the  plaintiff  under  bis  patent  is  entitled  to  an  injunction  until  the 
question  of  the  character  of  the  land  is  determined  in  the  action,  "the  spolia- 
tion of  landed  estates  under  the  pretense  of  mining  without  possibility  of  pro- 
tection or  redress  on  the  part  of  the  owner"  will  follow. 

This  appeal  is  from  an  order  revoking  the  temporary  restraining  order  and 
refusing  an  injunction;  it  is  unnecessary,  therefore,  to  specify  in  the  bill  of 
exceptions  the  particulars  in  which  the  evidence  is  alleged  to  be  insufficient. 
The  court  is  not  required  to  file  findings  in  a  matter  of  this  kind.  Motions 
for  injunction  are  regularly  heard  upon  complaint,  answer,  and  affidavits,  and 
and  no  bill  of  exceptions  is  necessary  unless  it  be  to  identify  the  papers  used 
on  the  hearing.  The  appeal  is  heard  upon  the  papers  used  on  the  hearing  in 
the  court  below.  Code  Civil  Proc.  §  951.  The  testimony  of  witnesses,  which 
we  find  in  the  record,  we  treat  as  written  affidavits,  identified  by  the  judge, 
and  as  such  to  be  considered  by  this  court  in  the  same  manner  as  if  in  the  form 
of  affidavits. 

It  follows  from  the  views  expressed  above  that  the  order  refusing  to  grant 
an  injunction  should  be  reversed,  and  the  court  below  be  directed  to  issue  the 
injunction  asked  for  by  tlie  plaintiff  until  the  final  hearing,  when  the  pro- 
priety of  eitlier  dissolving  it  or  of  rendering  it  perpetual  will  be  determined 
according  to  the  merits  of  the  case.    Ordered  accordingly. 

We  concur:    Searls,  C.  J.;  McFarland,  J.;  MgKinstjry,  J. 

(77  Oal.  220) 

In  re  Cook's  Estate,    {^o.  12,200.) 
(SuprcTne  Court  of  California.    April  36, 1888.) 

1.  DivoRCB— Ordeb  fob  Deobbb— Failure  to  Enter  Decree. 

An  order  that  a  decree  of  divoroe  be  entered  is  not  such  final  decree  as  to  divorce 
the  parties,  and  render  a  subsequent  marriage  of  one  of  them  a  legal  marriage, 
where  such  decree  was  in  fact  never  entered. 

2.  Same— Death  or  Party— Entering  Decree  Nunc  pro  Tunc. 

Where  an  order  for  a  decree  of  divorce  was  obtained,  but  the  decree  was  never 
entered,  such  decree  cannot,  after  the  death  of  the  party  who  obtained  it,  be  entered 
nunc  pro  tunc;  and  thus  render  the  divorce,  and  a  subsequent  marriage  of  de- 
ceased, valid  as  against  the  heirs  of  the  defendant  in  the  divorce  proceedings. 

McFarland,  J.,  dissenting. 

In  bank.  Appeal  from  superior  court,  city  and  county  of  San  Francisco; 
J.  V.  Coffey,  Judge. 

Emma  Cook,  since  deceased,  obtained  judgment  for  divorce  against  Theo- 
dore T.  Cook.  The  decree,  however,  was  not  entered  during  her  life-time. 
After  her  death,  upon  application  of  William  W.  Richards,  who  had  subse- 
quently married  her,  the  court  ordered  judgment  to  be  ent.ered  nunc  pro  tunc, 
which  Wiis  accordingly  done.  Richards  assigned  all  his  interest  in  the  estate 
of  deceased  to  William  E.  Miller,  he  settling. the  estate.  The  court  held  that 
Theodore  T.  Cook  was  the  surviving  husband  of  the  deceased,  and  from  a  de- 
cree of  distribution  issued  accordingly,  and  from  an  order  denying  his  mo- 
tion for  a  new  trial.  Miller  prosecutes  bhis  appeal. 

Henry  C  MoPike  and  James  M,  Seawell,  for  appellant.  Tilden  cf-  Tilden, 
Eugene  Beuprey,  L.  M.  Hoefiei\  and  Jos.  tf .  Carson,  for  respondents. 

Thornton,  J.  Emma  Cook  was  never  divorced  from  Theodore  T.  Cook. 
A  divorce  is  not  granted  until  the  final  decree  is  entered,  and  in  the  case  ol 


Digitized  by 


Google 


924  PAcnnc  bsporteb.  [Cal. 

Cook  V.  Cook  there  was  no  entry  of  a  flnal  decree.  The  order  of  the  28d  of 
April,  1880,  in  Cook  v.  Cook,  was  a  direction  that  a  decree  dissolving  the 
bonds  of  matrimony  be  entered,  but  it  does  not  appear  that  this  order  was 
ever  complied  with.  The  attempt  of  the  court  on  the  7th  of  September,  1885, 
to  impart  validity  to  the  alleged  marriage  of  Emma  Cook  with  William  W. 
Richards,  after  the  23d  of  April,  1880,  by  a  nunc  pro  tunc  decree  dissolving 
the  bonds  of  matrimony  between  Emma  Cook  and  Theodore  T.  Cook,  could 
not  have  any  such  effect.  As  there  was  no  decree  dissolving  the  bonds  of 
matrimony  between  the  Cooks  on  the  3d  of  May,  1880,  when  it  is  claimed 
a  marriage  was  had  between  Emma  Cook  and  William  W.  Richards,  and  no 
such  decree  was  ever  entered  during  the  life-time  of  Emma  Cook,  after  which 
a  marriage  was  celebrated  between  Richards  and  Emma  Cook,  it  cannot  be 
held  that  there  was  ever  a  valid  marriage  between  the  parties  last  named. 
The  nunc  pro  tunc  decree  was  made  long  after  the  death  of  Emma  Cook,  which 
tool;  place  in  November,  1883.  She  was  not  divorced  at  the  time  of  her  death, 
and  we  cannot  perceive  how,  after  tliat  time,  the  relation  of  Emma  Cook  to 
Tlieodore  T.  Cook  could  be  changed  by  any  decree  of  the  court.  The  court 
below  did  not  err  in  holding  Theodore  T.  Cook  the  husband  of  Emma  Cook 
at  the  time  of  her  death,  and  in  ruling  out<the  judgment  roll  in  Cook  v.  Cook, 
This  appeal  is  prosecuted  by  William  E.  Miller,  as  the  assignee  of  William 
W.  Richards  of  the  share  of  Emma  Cook's  estate  claimed  by  Richards  as  her 
husband,  and,  as  it  appears  that  Richards  was  never  the  husband  of  the  de- 
cedent, the  appellant,  Miller,  can  have  no  interest  in  any  other  question  pre- 
sented on  this  appeal. 

We  find  no  errors  in  the  record,  and  the  decree  and  order  must  be  affirmed. 
So  ordered. 

We  concur:    Searls,  C.  J. ;  Sharpstein,  J. 

McKiNSTRY,  J.  I  concur  in  the  judgment.  I  express  no  opinion,  however, 
as  to  what  would  have  been  the  effect  of  a  judgment  dissolving  the  marriage 
between  Emma  Cook  and  Theodore  T.  Cook,  had  the  same  been  entered  in 
the  life-time  of  the  former. 

I  dissent:    McFarland,  J. 

(75  Cal.  681)  """""" 

Crystal  Lake  Ice  Co.  c.  McCaulay.    (No.  11,341.) 

{Supreme  Court  of  California,    April  27, 1888.) 
ApPEAii— Review— Weight  and  Suffigibnot  of  Eyidencb. 

An  order  denying  a  new  trial,  asked  on  the  grounds  of  insuf&ciency  of  evidence 
and  of  newlv-discovered  evidence,  will  not  be  disturbed  where  there  is  a  substan- 
tial conflict  in  the  testimony,  nor  where  the  new  evidence  presents  substantiaUy  no 
new  facts,  and  is  merely  cumulative. 

Commissioners*  decision.    Department  2.    Appeal  from  superior  court,  citj 
and  county  of  San  Francisco;  J.  F.  Sux.livan,  Judge. 
H.  A,  Powell,  for  appellant.     Van  Ness  cfe  Hooch,  for  respondent. 

Belcher,  C.  C.  This  is  an  action  to  recover  the  value  of  ice  alleged  to 
have  been  sold  and  delivered  by  pjaintiff  to  defendant.  The  court  below  gave 
judgment  for  the  plaintiff,  from  which,  and  from  an  order  denying  a  new  trial, 
defendant  has  appealed.  No  exceptions  were  taken  at  the  trial,  and  no  errors 
of  law  were  assigned.  The  new  trial  was  asked  on  the  ground  of  the  insuffi* 
ciency  of  the  evidence  to  justify  the  decision,  and  the  further  ground  of  newly- 
discovered  evidence.  It  is  admitted  for  the  appellant  that  there  was  some  ev- 
idence to  suppoi't  the  findings,  but  it  is  claimed  that  a  clear  preponderance  of 
it  was  against  them.  After  carefully  going  over  the  record,  we  are  of  the 
opinion  that  there  was  a  substantial  conflict  in  the  testimony,  and  that  ttie 
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well-settled  rule  in  such  cases  must  be  followed.  In  regard  to  the  evidence 
alleged  to  be  newly  discovered,  it  is  enough  to  say  that  it  presents  nothing 
new.  It  contradicts  the  plaintiff's  testimony  in  some  respects,  and  is  merely 
cumulative.  Besides,  it  was  squarely  contradicted  by  a  counter-afRdavit. 
Applications  for  new  trial  on  this  ground  are  addressed  to  the  discretion  of 
the  trial  court,  and  we  are  unable  to  see  that  that  discretion  was  in  any  way 
abused.    In  our  opinion,  the  judgment  and  order  should  be  alhrmed. 

We  concur:    Poote,  C;  Hayne,  C. 

Per  Curiam.    For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment and  order  are  affirmed. 


(75  Cal.  633) 

Blasikgame  t>.  Home  Ins.  CJo.  et  al.    (Nq.  9,915.) 
(Supreme  Cawrt  of  Cdlifomia.    April  27, 1888.) 
1.  Insubakce— Actions  on  Pouciss— Allegations  of  Loss. 

In  an  action  on  a  fire  insurance  policy  which  excepts  loss  from  certain  canses,  It 
ia  sufficient  that  the  complaint  alleges  destruction  by  fire,  without  denying  that 
it  was  caused  in  any  of  the  excepted  ways. 
8.  Same— Alleoino  Performance  of  CJonditions— Notice  of  Loss. 

In  an  action  on  a  fire  insurance  policy,  it  is  a  sufficient  aUegation  of  notice  of  the 
loss,  as  required  by  the  policy,  when  the  complaint  aUeges  that  due  proof  of  the 
loss  was  furnished  the  company,  and  that  all  the  conditions  of  said  policy  were  duly 
performed,  under  Code  Civil  Froc.  Gal.  §  457,  providing  that  it  is  only  necessary  to 
state  generally  that  the  party  has  performed  the  conditions  precedent  in  a  con- 
tract. 
8.  Same— Action  bt  Mortgagee— Allegations  of  Loss. 

In  an  action  on  a  Hre  insurance  policy  by  a  mortgagee,  the  complaint  alleged  that 
.R.  was  the  owner  at  the  time  of  the  insurance  and  the  Are,  the  value  of  the  prop- 
erty at  those  times,  and  total  destruction.   Held  a  sufficient  allegation  of  loss  to  the 
owner. 
4.  Appeal— Review-  Objections  not  Raised  Below. 

In  an  action  on  a  fire  insurance  policy,  the  complaint  alleged  that  plaintifl  held  a 
mortgage  on  the  property  insured,  and  that  by  the  policy,  ^'a  copy  of  which  is  made 
a  part  of  the  complaint, "  the  loss  was  made  payable  to  plaintift,  but  this  fact  did 
not  appear  in  the  copy.  Held  that,  no  objection  having  been  made  by  defendants 
in  the  court  below,  the  point  cannot  be  taken  advantage  of  under  a  general  demurrer 
when  the  question  is  raiaed  for  the  first  time  in  the  appellate  court. 

Commissioners'  decision.  In  bank.  Appeal  from  superior  court,  city  and 
county  of  San  Francisco;  T.  H.  Bearden,  Judge. 

Action  by  J.  S.  Blasingame  against  the  Home  Insurance  Company  of  the 
city  of  New  York,  and  the  Phcenix  Insurance  Company  of  the  city  of  Hart- 
ford, upon  a  fire  insurance  policy.  Judgment  for  defendants,  and  plaintiff 
appeals.  Code  Civil  Proc.  CaL  §  457,  provides  that,  "in  pleading  the  per- 
formance of  conditions  precedent  in  a  contract,  it  is  not  necessary  to  state  tlie' 
facts  showing  such  performance,  but  it  may  be  stated  generally  that  the 
party  duly  performed  all  the  conditions  on  his  part. " 

P.  B.  Wiggington,  for  appellant.     William  Barber,  for  respondents. 

Belcher,  C.  C.  This  is  an  action  upon  a  policy  of  insurance  against  fire  ex- 
ecuted by  the  two  companies  named  as  defendants*  The  defendants  separately 
demurred  to  the  complaint,  upon  the  grounds — Firstj  that  there  was  a  misjoin- 
der of  paities  defendant,  because  no  joint  liability  was  shown;  and,  seconds 
that  the  complaint  did  not  state  facts  suflBcient  to  constitute  a  cause  of  action. 
Thecourt  sustained  the  demurrers  upon  both  grounds,  holding  that  there  was  a 
misjoinder,  and  that  the  complaint  did  not  state  sufficient  facts,  because  it 
failed  to  allege  that  the  loss  did  not  occur  from  any  of  the  excepted  causes 
specified  in  the  policy.  The  plaintiff  was  given  10  days  to  amend  his  com- 
plaint, but  neglected  to  make  any  amendment,  and  thereupon  judgment  was 
entered  dismissing  the  action. 
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It  is  now  admitted  by  counsel  for  respondents,  that  the  objection  of  nuV 
joinder  Ciinnot  be  maintained.  This  admission  was  made  necessary  by  the 
provision  of  the  Code,  to  the  effect  that  parties  severally  liable  upon  the  same 
obligation  or  instrument  may  all  or  any  of  them  be  included  in  the  same  ac- 
tion, at  the  option  of  the  plaintiff.  Section  883,  Code  Civil  Proc.;  and  see, 
also,  Bemero  v.  Insurance  Co.,  65  Cal.  386,  4  Pac.  Rep.  382. 

It  is,  however,  insisted  that  the  complaint  was  bad  on  general  demurrer  for 
several  reasons.  And  first,  it  is  said  that  it  was  bad  for  the  reason  which  the 
court  below  assigned  in  making  its  ruling.  The  ruling  was  rested  upon  the 
supposed  authority  of  Ferrer  v.  Insurance  Co.t^l  Cal.  416.  That  was  an  ac- 
tion upon  a  policy  of  fire  insurance,  and  one  of  the  conditions  specified  in  the 
policy  was  that  the  company  should  not  be  liable  "for  Joss  caused  by  the  fall- 
ing of  any  building  insured,  or  containing  property  insured,  by  this  policy,  or 
by  fire  ensuing  therefrom."  The  complaint  alleged  that  the  property  insured 
was  totally  destroyecf  by  fire,  and  also  alleged  that  the  loss  was  not  caused 
"by  the  falling  of  any  building,"  but  omitted  the  words  "or  by  fire  ensuing 
therefrom."  The  complaint  was  demurred  to  specially  upon  the  ground  that 
it  failed  to  state  that  the  loss  was  not  occasioned  by  one  of  the  excepted  causes 
specified  in  the  policy.  The  court,  after  stating  that  the  allegation  was  sub- 
stantially sufficient  to  meet  the  objection,  added:.  "The  averment  on  this 
point  is,  perhaps,  not  as  explicit  as  accurate  pleading  would  have  required,  but 
we  think  it  is  sufficient,  and  no  good  could  result  from  reversing  the  case  on  so 
slight  a  defect  in  a  pleading,  which  could  be  amended  on  another  trial."  We 
do  not, think  tliat  case  decides  the  point  presented  here;  and,  if  it  did,  in  our 
opinion  it  ought  not  to  be  followed.  In  the  policy  declared  on  in  this  case  it 
is  provided  that  the  companies  shall  not  be  liable  "for  any  loss  or  damage 
by  fire  caused  by  means  of  an  invasion,  insuirection,  riot,  civil  commotion,  or 
military  or  usurped  power;  nor  for  any  loss  in  buildings  unprovided  with 
good  and  substantial  stone  or  brick  chimneys,  the  absence  of  which  has  been 
the  cause  of  the  fire;  nor  in  consequence  of  any  neglect  Or  deviation  from  the 
laws  or  regulations  of  police,  where  such  exiit;  ncn:  for  any  loss  caused  by 
the  explosion  of  gunpowder,  or  any  explosive  substance."  In  the  complaint 
it  is  alleged  that  all  of  the  property  insured  was  totally  destroyed  by  fire,  but 
it  is  not  alleged  that  the  loss  did  not  occur  in  any  of  the  excepted  ways  or 
from  any  of  the  excepted  causes.  In  our  opinion,  the  complaint  was  suffi- 
cient in  the  respect  referred  to.  Every  complaint  must  contain  a  statement 
of  the  facts  constituting  the  cause  of  action  in  ordinary  and  concise  language, 
but  it  is  not  necessary  to  insert  in  it  allegations  for  the  purpose  of  meeting 
or  cutting  off  a  defense.  Thus  one  seeking  to  recover  on  an  insurance  policy 
must  aver  the  loss,  and  show  that  it  occurred  by  reason  of  a  peril  insured 
against,  but  he  need  not  aver  the  performance  of  conditions  S[ubsequent,  nor 
negative  prohibited  acts,  nor  deny  that  the  loss  occurred  from  tlie  excepted 
risks.  Lounshury  v.  Insurance  Co,,  8  Conn.  466;  Hunt  v.  Insurance  Co.,  2 
Duer.  481;  May,  Ins.  p.  891.  §  587;  1  Estee,  PI.  &Pr.  (Pom.  Ed.)  §  740,  and 
cases  cited. 

It  is  further  claimed  that  the  complaint  states  no  cause  of  action  in  favor 
of  the  plaintiff,  and  for  that  reason  the  demurrer  was  properly  sustained. 
This  objection  is" rested  upon  the  following  ground:  In  the  complaint  it  is  al- 
leged that  the  policy  was  issued  to  one  A.  J.  Rhodes  upon  a  certain  building 
and  certain  personal  property  owned  by  him,  and  that  at  the  time  of  its  issu- 
ance, and  at  the  time  of  the  fire,  the  plaintiff  held  a  mortgage,  executed  by 
Rhodes,  upon  all  of  the  property  insured,  to  secure  the  payment  of  about  62,000, 
which  sum  of  money  was,  at  all  the  periods  mentioned,  wholly  unpaid.  It  is 
also  further  alleged  that  in  and  by  the  policy,  a  copy  of  which  is  attached  to 
and  made  a  part  of  the  complaint,  the  loss,  if  any,  was  made  payable  and  is 
payable  to  the  plaintiff.  But,  looking  at  the  attached  copy,  there  is  nothing 
to  show  that  the  loss  was  thereby  made  payable  to  the  plaintiff.     It  is  there- 
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fore  urged  by  counsel  for  respondent  that  the  loss  was  in  fact  payable  to 
Rhodes,  and  not  to  the  plaintiff;  that  the  plaintiff  hud  consequently  no  inter- 
est in  it  or  right  to  recover  it]  and  that  the  averment  that  it  was  made  pay^ 
able  to  plaintiff  is  contradicted  by  the  policy,  and  should  be  disregarded.  In 
answer  to  this  objection  it  is  said  by  counsel  for  appellant,  in  the  reply  brief, 
that  the  original  policy  did  contain  the  words:  "Loss,  if  any,  payable  in 
United  States  gold  coin  to  J.  A.  Blasingame;"  and  in  support  of  this  asser- 
tion a  photographic  copy  of  the  policy  is  inserted  in  the  brief  showing  those 
words  to  be  a  part  of  it.  It  is  further  said  that  the  words  "to  J.  A.  Blasin- 
game"  were  omitted  from  the  copy  attached  to  the  complaint  by  inadvertence 
or  mistake,  but  that  the  omission  was  never  referred  to  in  the  court  below, 
or  Ciilled  to  the  attention  of  appellant's  counsel,  until  the  point  was  made  in 
the  brief  filed  by  respondent  in  this  court.  There  can  be  no  doubt  that  if  the 
policy  was  made  payable,  in  case  of  loss,  to  the  plaintiff,  he  could  sue  on  it  in 
his  own  name.  Motley  v.  Insurance  Co,,  29  Me.  337;  Co7ie  v.  Insurance  Co,, 
60  N.  Y.  619;  Uadley  v.  Insurance  Co,,  55  N.  H.  110.  But  it  was  neces- 
sary for  him  to  allege  and  prove  that  it  was  so  made  payable.  Was  the  com- 
plaint sufficient,  in  this  respect,  when  tested  by  a  general  demurrer?  In 
Mendocino  Co,  v.  Morris^  32  Cal.  145,  the  same  point  was  raised,  and  decided 
against  the  views  of  respondent  here.  That  was  an  action  against  the  prin- 
cipal and  his  sureties  oix  an  official  bond.  It  was  alleged  in  the  complaint 
that  the  bond  was  signed  by  all  of  the  defendants,  but  a  copy  of  the  bond  was 
attached  to  the  complaint,  and  on  that  copy  the  name  of  the  principal  did 
not  appear.  A  demurrer  was  interposed,  and  overruled  in  the  court  below. 
Of  this,  Sawyer,  J.,  delivering  the  opinion  of  this  court,  said:  "Upon  the 
demurrer  in  the  form  adopted  in  this  case  the  direct  averment  of  the  execu- 
tion of  the  bond  in  the  body  of  the  complaint  must  prevail,  as  against  the 
omission  of  the  signature  in  the  copy.  It  may  be  that  there  is  a  want  of  cor- 
respondence between  the  averment  in  the  body  of  the  complaint  and  the  copy 
annexed;  but,  if  so,  the  most  that  can  be  said  is  that  the  complaint  is  am- 
biguous in  this  respect,  and  this  objection  was  not  specified  as  a  ground  of  the 
demurrer  under  any  head.  The  grounds  of  the  demurrer  relied  on  were  all 
particularly  specified,  and  this  was  not  one  of  them.  The  objection  is  raised 
for  the  first  time  in  this  court.  The  demurrer  is  not  general  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  action  in  certain 
particulars.  There  was  a  good  averment  of* the  execution  of  the  bond  in  the 
body  of  the  complaint,  and  no  objection  appears  to  have  been  taken  in  the 
court  below  on  the  ground  of  want  of  correspondence  between  the  bond  set 
out  and  the  averment,  and  we  think  the  complaint  good,  at  least  after  ver- 
dict. Had  the  objection  been  taken  in  the  court  below,  the  clerical  omission 
of  the  signature  of  the  principal  in  the  copy,  if  it  be  one,  might  have  been 
corrected."  .See,  also,  Frazer  v.  Barlow,  63  Cal.  71.  It  follows  from  the 
rule  announced  in  the  foregoing  cases  that  the  point  now  raised  by  the  re- 
spondent here  cannot  be  taken  advantage  of  under  a  general  demurrer. 

It  is  also  claimed  by  the  respondent  that  the  complaint  was  insufficient,  be- 
cause it  did  not  allege  that  Bhodes  sustained  any  damage  by  reason  of  the  fire. 
But  it  did  allege  that  Rhodes  was  the  owner  of  the  property  insured  at  the 
time  of  the  insurance  and  at  the  time  of  the  fire,  and  its  value  at  those  times, 
and  also  that  it  was  totally  destroyed  by  the  fire.  These  facts  were  fully 
stated,  and  from  them  the  loss  and  damage  must  of  necessity  result.  We 
think  the  complaint  sufficient  in  this  respect. 

Finally,  it  is  urged  that  the  complaint  was  insufficient,  because  it  did  not 
allege  that  notice  of  the  loss,  In  writing,  was  forthwith  given  to  the  general 
agent  of  the  companies  at  San  Francisco,  as  required  by  the  policy.  The  com- 
plaint alleged  that  the  fire  occurred  on  the  9th  of  December,  1882,  and  that 
"on  or  about  the  5th  day  of  February,  1883,  due  proof  of  said  loss  by  fire  was 
presented  and  furnished  to  each  of  said  corporations  by  this  plaintiff  and  the 
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said  Rhodes,  and  that  all  the  conditions  of  said  policy  of  Insurance  were  duly 
performed  and  kept  by  this  plaintiff  and  the  siiid  llliodes.  *'  We  think  this 
averment  of  the  performance  of  the  conditions  precedent  sufficient,  under  the 
provisions  of  section  457  of  the  Code  of  Civil  Procedure. 

It  results  that  the  judgment  should  be  reversed,  and  the  cause  remanded, 
with  directions  to  the  court  below  to  overrule  the  demurrer. 

We  concur:    Footb,  C;  Hayne,  C. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment is  reversed,  and  cause  remanded,  with  directions  to  the  court  below  to 
overrule  the  demurrer. 


(75  Cal.  642)  ! 

HoDGDON  c.  Southern  Pao.  R.  Co.  et  al,    (No.  11,265.) 
{auj;yrenhe  Court  of  Calif  (/mia,    AprU  37, 1888.) 

1.  EMI17SNT  Domain— CoNVBTANCB  of  Wabd^b  Realty  bt  Guabdian— VAUDirr— Act 

May  20, 1861. 

General  railroad  act,  May  20, 1861,  §  '28,  as  amended  April  27, 1863,  anthorizing 
guardians  of  infants  to  convey  their  ward^s  land  to  railroads  if  it  is  necessary  for 
the  purposes  of  the  road,  and  requiring  the  examination  and  approval  of  the  pro- 
bate judge  to  such  conveyance  oef ore  the  same  shall  become  valid,  is  constitu- 
tional; and  a  guardian^  8  deed,  accompanied  by  the  certificate  of  the  probate  Judge 
that  he  has  examined  the  deed  and  the  sale,  has  found  the  land  necessary  for  the 
purposes  of  the  railroad,  the  consideration  fair  and  equivalent,  and  the  sale  just 
and  proper;  and  that  he  approves  and  confirms  the  same,  is  a  sufficient  compliance 
with  the  statute. 

2.  Judgment— Appointment  of  Guardian  by  Probata  Court— Collateral  Attack. 

The  judgment  of  a  probate  court,  regular  upon  its  face,  appointing  a  guardian 
of  an  infant,  cannot  be  attacked  collaterally  for  fraud  or  other  matter  allimde, 
in  an  action  to  quiet  the  title  to  the  ward's  land,  which  the  guardian  has  sold.^ 

In  bank.  Appeal  from  superior  court,  city  and  county  of  San  Prancisco; 
James  G*.  McGuire,  Judge. 

Action  in  the  nature  of  an  action  to  quiet  title  brought  by  Alexander  Lewis 
Hodgdon  against  the  Southern  Pacific  Railroad  Company,  Leiand  Stanford,  C. 
P.  Huntington,  Moses  Hopkins,  administrator  of  the  estate  of  Mark  Hopkins, 
deceased,  and  Charles  Crocker.  Judgment  for  plaintiff  and  defendants  ap- 
peal. 

McAllister  &  Bergirit  for  appellants.    D,  Wm.  Douthitt,  for  respondent 

McFarland,  J.  Judgment  in  the  lower  court  went  for  plaintiff,  and 
from  the  judgment  and  an  order  denying  a  new  trial  defendants  appeal. 
Plaintiff  avers  in  the  complaint  substantially,  and  the  court  finds,  that  in 
April,  1862,  James  H.  Hodgdon  died  seized  as  owner  in  fee  of  certain  land  in 
the  city  and  county  of  San  Francisco,  described  in  the  complaint;  that  plain- 
tiff was  born  in  lawful  wedlock  on  June  23,  I860,  and  was  and  is  the  sole  child 
of  said  James  H.  Hodgdon,  deceased ;  that  said  James  H.  Hodgdon,  on  October 
12,  1859,  made  and  published  his  last  will,  by  which  he  devised  and  be- 
queathed all  his  property,  including  said  land,  to  his  wife,  Sarah  A.  Hodg- 
don, (mother  of  plaintiff;)  that  in  said  will  plaintiff  was  neither  provld^ 
for,  nor  in  any  manner  mentioned;  that  said  Hodgdon,  deceased,  never  at  any 
time,  nor  in  any  manner,  provided  for  plaintiff  by  any  settlement;  and  that 
it  in  no  way  appears  that  such  omission  to  provide  for  plaintiff  in  said  will 
or  otherwise  was  intentional.  It  is  then  further  averred  that  plaintiff  is  the 
owner  in  fee  of  the  undivided  one-half  of  said  land  because  he  succeeded  to 

>  On  the  subject  of  collateral  attack,  see  McCarter  v.  Neil.  (Ark.)  6  S.  W.  Rep.  731, 
and  note;  Nicholson  v.  Nicholson.  (Ind.)  15  N.  E.  Rep.  228;  Decker  v.  Decker,  (N.  Y.) 
Id.  807;  Comer  v.  Bray,  (Ala.)  8  South.  Rep.  554;  In  re  Newman's  EsUte,  (Cal.)  16  Pao. 
Rep.  887;  Davis  v.  Robinson,  (Tex.)  7  S.  W.  Rep.  749. 
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the  same  as  the  sole  child  of  said  Hodgdon,  deceased;  that  defendants  claim 
an  interest  in  said  land  adverse  to  piaintiff,  and  are  in  tlie  actual  and  exclu- 
sive  possession  of  the  same;  and  that  defendants  have  not  any  estate,  right, 
or  interest  in  or  to  plaintiff's  undivided  one-half  interest  therein.  The  prayer 
is  that  defendants  be  required  to  set  forth  the  nature  of  their  claims;  that  it 
be  adjudged  that  they  have  no  interest  or  estate  in  said  undivided  one-half; 
that  plaintiff's  title  thereto  is  good  and  valid;  and  that  he  recover  possession 
thereof.  The  court  also  found  that  administration  of  the  estate  of  said  James 
H.  Hodgdon  is  still  pending  in  the  superior  court  of  the  city  and  county  of 
San  Francisco;  no  decree  of  distribution  having  yet  been  made  therein,  and, 
so  far  as  it  appears,  no  adjudication  of  the  rightful  heirship  of  plaintiff  hav- 
ing yet  been  made  in  said  superior  court  sitting  as  a  probate  court. 

Counsel  for  defendants,  by  objections  to  evidence,  by  a  motion  for  nonsuit, 
and  by  other  appropriate  objections  and  motions,  made,  and  urge,  here  sev- 
eral points  which,  under  our  views  of  the  case,  it  will  not  be  necessary  for  us 
to  determine.  It  may  not  be  out  of  the  way,  however,  to  notice  one  of  these 
points;  because,  if  well  taken,  it  may  be  of  great  importance  in  other  cases. 
There  is  no  doubt  that,  under  our  present  law,  a  recognized  and  undoubted 
heir  may,  generally,  maintain  an  action  concerning  real  property,  although 
the  administi-ation  of  the  estate  be  still  in  progress.  But  it  is  contended 
that,  in  the  case  of  a  will  and  a  pretermitted  heir,  it  is  the  peculiar  and. sole 
province  of  the  probate  court  to  construe  the  will ;  to  determine  if  there  was 
an  intentional  omission  of  the  contesting  heir;  if  there  was  any  provision  for 
or  advancement  to  the  after-born  child;  whether  the  share  to  be  assigned, 
to  the  pretermitted  heir  shall  be  taken  from  that  part  of  the  estate  (if  any) 
not  disposed  of  by  the  will;  what  are  the  debts  of  the  estate,  and  what,  if  any, 
property  must  be  sold  to  pay  them  and  the  expense  of  the  administration; 
what  amount,  if  any,  must  be  taken  from  all  of  tlie  devisees  and  legatees  in 
order  to  make  up  the  proportionate  share  of  the  omitted  heir,  etc. ;  and  that 
all  these  mattei*s  can  be  ascertained  only  by  the  probate  coui*t  administering 
the  estate  of  the  deceased.  It  will  be  noticed  that  the  statutes  in  force  at  the 
death  of  plaintiff's  decedent  i»rovided  that,  in  the  case  of  a  pretermitted  child, 
the  necessary  facts  being  shown,  "the  share  of  such  child  shall  be  assigned 
as  provided  by  law."  Hitt.  Gen.  Laws,  7341  et  seq.  Assigned  by  whom? 
Can  another  court,  in  an  independent  action  of  ejectment  or  to  quiet  title,  try 
all  these  questions,  and  by  its  findings  and  judgment  "assign"  to  the  preter- 
mitted child  the  particular  part  of  the  estate  which  he  claims  in  his  complaint, 
while  these  matters  are  still  undetermined  in  the  probate  court,  where  the  es- 
tate is  being  administered?  Will  such  a  judgment  bind  the  probate  court, 
when  it  comes  to  construe  the  will,  to  assign  the  share,  and  to  distribute  the 
estate?  We  allude  to  these  questions  because  they  are  interesting  and  im- 
portant; but,  as  before  remarked,  we  do  not  deem  it  necessary  here  to  defi- 
nitely determine  them. 

The  main  defendant  in  this  case  is  the  Southern  Pacific  Railroad  Company, 
a  railroad  corporation.  Section  23  of  the  general  railroad  act  of  this  state, 
approved  May  20, 1861,  and  slightly  amended  April  27,  1863,  (St.  1861,  607; 
St.  1863,  613,)  is  as  follows:  "Sec.  23.  If  it  shall  become  necessary,  for  any 
of  the. purposes  aforesaid,  for  such  company  to  acquire  any  real  estate,  or  any 
right,  title,  or  interest  therein,  which  is  the  property  of  any  infant,  idiot,  or 
insane  person,  the  guardian,  executor,  or  administrator,  as  the  case  may  be, 
may  sell  and  convey  the  same  to  said  company;  but  neither  such  sale  nor 
conveyance  shall  be  valid,  for  any  purpose  until  the  same  shall  have  been  ap- 
proved by  the  judge  of  the  proper  probate  court;  and  said  judge  is  hereby  au- 
thorized to  examine  such  deeds  and  conveyances,  and,  if  he  shall  deem  the 
jsame  just  and  proper,  he  shall  approve  tlie  same,  and  thereupon  such  convey- 
ances shall  have  the  same  force  and  effect,  for  the  purposes  in  this  section 
mentioned,  as  if  the  same  had  been  executed  by  persons  competent  to  convey 
v.l7p.no.9— 59 
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lands  in  tbeir  own  names.  Sach  company  may  acquire  any  real  estate  or  any 
right,  title,  interest,  estate,  or  daim  therein  or  thereto,  neoeseary  for  the  pur- 
poses of  said  company,  as  hereinbefore  provided,  by  means  of  the  special  pro* 
ceedings  prescribed  in  this  act. " 

For  the  purpose  of  showing  that,  ander  this  provision  of  the  law,  the  said 
railroad  company,  defendant  here,  had  acquired  the  title  of  plaintiff  to  the 
property  in  suit,  the  defendants,  after  plaintiff  had  closed  his  case  in  chief, 
and  motion  for  nonsuit  had  been  denied,  proved  by  the  proper  record  evidence 
that  in  Jaanary,  1872,  Joseph  S.  Paxson  was  duly  appointed  guardian  of  the 
person  and  estate  of  Alexander  Lewis  Hodgdon,  a  minor,  (plaintiff  herein,^  by 
the  probate  court  of  the  city  and  county  of  San  Francisco,  Gal.;  that  letters 
of  guardianship  were  issued  to  said  Paxson  from  said  court;  and  that  hequal- 
iHed  and  filed  his  bond,  as  required.  The  judgment  of  the  court  aj^inting 
said  Paxson  guardian  was  regular  on  its  face,  and  the  court  had  full  jurisdic- 
tion to  render  it.  Defendants  then  introduced  a  deed  from  said  Alexander 
Lewis  Hodgdon,  (plaintiff  herein,)  by  his  said  guardian,  Joseph  S.  Paxson,  ex- 
ecuted immediately  after  his  appointment  as  guardian,  by  which,  fc^*  the  con- 
sideration of  ^10,200,  the  property  sued  for  in  this  action  was  conveyed  to 
the  Southern  Pacific  Railroad  Company,  defendant  herein,  and  proved  that 
said  $10,200  was  paid  at  the  time  by  said  defendant  to  said  guardian,  Paxson. 
The.  deed  was  accompanied  by  the  following  certificate  of  the  judge  of  said 
probate  court:  "This  is  to  certify  that  I,  Milton  H.  Myrick,  judge  of  the 
probate  court  in  and  for  the  city  and  county  of  San  Francisco  and  state  of 
California,  have  examined  the  within  deed,  and  the  sale  therein  made  of  the 
lands  described,  and  I  do  find  that  the  said  land  is  necessary  for  the  purposes 
of  said  railroad  company;  that  the  consideration  paid  is  fair  and  equivalent 
for  said  land;  and  that  said  sale  is  just  and  proper;  and,  as  such  probate 
judge,  1  do  hereby  approve  the  said  sale  and  deed,  and  confirm  the  same  in  as 
full  and  ample  manner  and  form  as  I  may  or  could  do  under  the  law  of  the 
said  state  of  California  in  relation  to  the  premises.  M.  H.  Mtrick,  Probate 
Judge  of  tlie  City  and  County  of  San  Francisco,  Cal.'*  The  deed  was  duly 
acknowledged  by  Paxson  as  guardian,  and  was  recorded  January  27,  1872. 

After  close  of  defendant's  evidence  the  court  allowed  the  plaintiff,  in  re- 
buttal, against  the  objections  and  exceptions  of  defendants  properly  made  and 
taken,  to  introduce  evidence  tending  to  prove  that  the  said  judgment  of  said 
probate  court  appointing  said  Paxson  guardian  as  aforesaid  was  procured  by 
fraud,  collusion,  etc.;  and  upon  said  evidence  the  court  found  certain  facts 
which  it  held  to  be  fraudulent,  and  to  vitiate  and  render  invalid  the  said  pro- 
ceedings in  the  said  probate  court.  The  evidence  and  findings  on  this  point 
were,  mainly,  that  Paxson 's  statements  in  the  petition  to  be  appointed  guard- 
ian that  he  was  a  friend  of  and  was  befriending  the  minor,  and  that  he  made 
the  application  at  the  request  of  his  mother  and  step-father,  were  not  true; 
that  he  did  not  account  to  plaintiff  for  the  money  which  he  received  for  the 
deed;  that  he  procured  himself  to  be  appointed  at  the  request  of  agents  of 
said  railroad  company;  that  the  acts  of  the  agents  of  the  railroad  company  in 
inducing  him  to  be  appointed  operated  as  a  fraud  on  plaintiff;  that  the  pro- 
bate court  did  not  have  proof  of  the  value  of  the  land,  or  its  necessity  for  rail- 
road purposes;  that  there  was  collusion  between  Paxson  and  the  agents  of  the 
railroad  company,  and  that  for  these  and  other  similar  reasons  *Hhe  said  peti- 
tion and  application  for  guardianship,  and  the  proceedings  connected  there- 
with, were  fraudulent  from  their  inception,  and  that,  by  reason  of  said  fraud, 
the  said  probate  court  did  not  acquire  juriediction  to  appoint  a  guardian  of 
the  estate  of  said  minor;"  and  '*that  Joseph  S.  Paxson  never  was  tlie  legal 
guardian  of  said  minor,  and  that  the  deed  aforesaid  was  absolutely  void." 

(In  respect  to  this  matter  it  may  be  fair  to  parties  to  remark  that  there  ap- 
pears in  the  evidence  a  written  agreement  made  in  1871,  between  the  mother 
and  8tep*father  of  plaintiff,  and  one  Howard,  an  agent  of  the  railroad  com- 
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pan7»  defendant,  in  which*  after  a  recitation  that  the  mother  had  conveyed 
to  said  Howard  all  her  title  to  certain  land  in  San  franeisoo,  and  that  it  was 
claimed  that  the  plaintiff  herein,  then  a  minor,  was  seized  of  the  residue  of 
the  title  to  said  land,  it  was  agreed  bv  the  said  mother  and  step-father  that 
the  value  of  the  interest  of  said  plaintiff  should  be  determined  by  two  persons 
therein  named,  and  that  their  valuation  should  be  final  and  conclusive,  and 
that  certain  proceedings  should  then  be  taken  to  convey  the  said  interest  of 
said  plaintiff  to  said  Howard,  upon  his  payment  of  the  sum  fixed  by  said  two 
persons,  and  that  said  persons  did  fix  said  valuation  at  $10,200*  the  sum  aft- 
erwards paid  by  said  defendant  to  said  guardian  of  plaintiff.) 

Whether  or  not  the  said  evidence  objected  to,  and  the  said  findings  of  the 
court  below,  would  constitute  a  sufficient  ground  for  relief  in  an  action  brought 
directly  for  the  purpose  of  setting  aside  the  Judgment  of  the  probate  court* 
with  proper  averments  in  the  complaint  and  proper  parties  before  the  court, 
is  a  question  not  necessai-y  to  be  here  examined;  for  it  is  well  settled  that  a 
judgment,  regular  on  its  face,  and  rendered  by  a  court  having  full  jurisdiction 
to  render  it,  cannot  l>e  attacked  collaterally  on  the  ground  of  fraud,  collusion, 
or  other  matter  alwide.  The  opposite  rule  would  subject  to  the  uncertain 
and  insecure  test  of  parol  evidence  those  things  to  which  the  law  attaches  the 
utmost  conclusiveness  and  sti^bility, — ^judgments  and  judicial  records.  Joyce 
V.  McAvoy,  81  Cal.  274;  Breeze  v.  Ayres,  49  Cal.  208;  CarpeiiUer  v.  City  of 
Oakland,  80  Cal.  439;  Hohb  v.  Rohb,  6  Cal.  21;  Marshall  v.  Shafter.  32  Cal. 
177;  ChoM  V.  Chriatianaon,  41  Cal.  253.  And  authorities  other  than  those 
of  this  state  to  the  point  are  numerous.  And  the  appointment  of  a  guard- 
ian by  a  probate  court  is  a  judgment  to  which  the  rule  applies.  Warner  v. 
Wilson,  4  Cal.  813;  In  re  Guardianship  qf  Fegan,  45  Cal.  176;  Herron  v. 
Datei\  120  U.  S.  464,  7  Sup.  Ct.  Bep.  620;  Fitts  v.  Fitts,  21  Tex.  511.  The 
rule  applies  to  infants  as  well  as  to  adults.  Joyce  v.  McAvoy,  supra.  The 
admission  of  the  evidence  above-mentioned  was  therefore  erroneous,  and  the 
said  findings  of  what  tiie  court  held  to  be  fraud,  and  upon  which  the  judg- 
ment was  based,  were  immaterial,  and  insufiicient  to  warrant  the  court  in 
practically  vacating  the  judgment  of  the  probate  court  upon  a  collateral  at- 
tack, Upon  such  a  principle,  any  judgment  could  be  disregarded  upon  a 
showing  that  the  court  which  rendered  it  committed  an  error  ^ther  of  law  or 
fact. 

We  think  that  the  deed  from  Faxson  to  the  said  defendant,  and  (ts  approval 
and  confirmation  by  the  probate  judge,  was  a  sufficient  compliance  with  the 
statutory  provision  under  which  it  was  executed.  Tiiat  provision  is  distinct 
from  the  provision  of  another  statute  by  which  a  guardian,  in  a  certain  pre- 
scribed way  may  sell  property  of  his  ward  for  his  maintenance  or  education. 
The  law  under  which  this  sale  was  made  contemplated  an  entirely  different 
purpose,  namely,  tlie  furtherance  of  a  public  use.  No  particular  form  of  con- 
veyance or  procedure  was  prescribed.  The  only  limitation  upon  the  sale  is 
that  it  shall  be  approved  and  confirmed  by  the  probate  judge.  The  deed  was 
in  proper  form  to  convey  the  estate,  and  the  probate  judge  found  that  it  was 
a  case  within  the  statute,  and  approved  the  sale.  This  we  think  was  suffi- 
cient. JSifendine  v.  Morris,  76  Mo.  416.  And  we  have  no  doubt  of  the  con- 
stitutionality of  the  statute. 

For  tbe  reasons  given,  the  judgment  aqd  order  are  reversed,  {^nd  the  cause 
remanded. 

We  concur:  Seasi^*  C.  J.;  Sha^steik,  J.;  Paterson,  J.;  Thornton, 
J.;  MoKjNST9T»  J. 
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Heilbron  et  al.  v.  Centerville  &  K.  I.  D.  Co.    (No.  12.093.) 

{Supreme  Ccmrt  of  California,    April  28, 1888.) 

1.  Appeal— AssiONMBNTs  op  Error— Failure  to  Specify  Particulars. 

Code  Civil  Proo.  Cal.  §  659,  subd.  8,  provides  that,  when  the  notice  of  motion  for 
new  trial  designates  as  the  ground  the  insufficiency^  of  evidence,  the  statement  shall 
specify  the  particulars  in  wnich  it  is  alleged  to  be  insufficient;  and,  when  errors  in 
law  are  designated,  the  statement  shall  specify  the  particular  errors;  and,  if  no 
such  specifications  be  made,  the  statement  shall  be  disregarded.  Held^  that  speci- 
fications that  the  court  erred  in  finding  that  the  diversion  of  water  by  defendant 
from  K.  river  had  not  been  made  continuously,  uninterruptedly  or  peaceably  for 
five  years  prior  to  the  filing  of  the  complaint,  and  in  not  finding  to  the  contrary 
thereof,  and  that  the  court  erred  in  its  finding  of  law  that  the  cause  of  action  was 
not  barred  by  the  statute  of  limitations,  were  insufficient,  and  must  be  disregarded. 

2.  Same— Ruling  on  Demurrer — Not  Reviewable,  when. 

A  ruling  on  a  demurrer  will  be  reviewed  only  on  an  appeal  from  the  judgment, 
and  not  on  appeal  from  an  order  denying  a  new  trial,  especially  when  the  statement 
in  an  appeal  from  such  order  does  not  specify  the  alleged  error  in  such  ruling,  as 
required  by  Code  Civil  Proc.  Cal.  §  659,  subd.  8. 

3.  Same— Not  Taken  within  a  Year — Dismissal. 

An  appeal  from  a  judgment  taken  more  than  a  year  after  entry  thereof,  will  bo 
dismissed. 

Commissioners'  decision.  In  bank.  Appeal  from  superior  court,  Tulare 
county;  William  W.  Cross,  Judge. 

Action  by  August  Heilbron,  Adolph  Heilbron,  Simon  Clayburgh,  and  S.  C. 
Lillis,  against  the  Centerville  &  Kingsbury  Irrigation  Ditch  Company,  to  re- 
strain defendant  from  diverting  the  waters  of  Kings  river,  and  to  recover  dam- 
ages for  past  diversions.  Plaintiffs  had  judgment,  from  which,  and  from  an 
order  denying  a  new  trial,  defendant  appealed. 

W.  D.  Tapper ,  for  appellants.    Brown  d:  Daggett^  for  respondent. 

Belcher,  C.  C.  The  plaintiffs  commenced  this  action  to  obtain  an  injunc- 
tion restraining  the  defendant  from  diverting  the  waters  of  Kings  river,  and 
to  recover  damages  for  past  diversions.  The  defendant  demurred  to  the  com- 
plaint, and  its  demurrer  was  overruled.  It  then  answered,  and,  among  other 
things,  set  up  the  statute  of  limitations.  The  case  was  tried  by  the  court, 
without  a  jurf ,  and  the  findings  and  judgment  were  in  favor  of  the  plaintiffs. 
The  defendant  moved  for  a  new  trial,  and  has  appealed  from  the  judgment 
and  order  denying  its  motion. 

The  judgment  w^as  entered  on  the  12th  day  of  September,  1885,  and  the 
appeal  was  taken  on  the  1st  day  of  March,  1887.  As  more  than  a  year  elapsed 
between  the  entry  and  the  appeal,  the  appeal  from  the  judgment  cannot  be 
considered,  and  must  be  dismissed. 

It  is  claimed  for  the  appellant  that  the  demurrer  to  the  complaint  should 
have  been  sustained.  The  point  is  not  well  taken .  Tlie  ruling  on  a  demurrer 
is  a  matter  to  be  reviewed  on  an  appeal  from  the  judgment,  and  not  on  an 
appeal  from  an  order  denying  a  new  trial.  Besides,  on  an  appeal  from  an 
order  refusing  to  grant  a  new  trial,  only  such  errors  can  be  considered  as  are 
specified  in  the  statement,  and  this  alleged  error  is  not  specified  or  referred  to 
in  the  statement  presented  here.    Section  659,  subd.  3,  Code  Civil  Proc. 

It  is  further  claimed  that  the  action  was  barred  by  the  statute  of  limitations, 
and  that  tlie  findings  of  the  court  to  the  contrary  were  not  justified  by  the  ev- 
idence. Tliis  point  cannot  be  maintained.  At  the  conclusion  of  the  evidence 
and  rulings  set  out  in  the  statement  on  motion  for  a  new  trial,  the  statement 
proceeds  as  follows:  **  And  the  defendant  assigns  and  specifies  the  following 
as  errors  occurring  at  the  trial,"  and  then  follows  a  statement  of  21  instances 
in  which  it  is  alleged  the  cour(:  erred;  and  among  them  are  these:  "The  court 
erred  in  finding  in  its  findings  of  facts  that  the  diversion  of  water  by  the  de- 
fendant from  Kings  river  had  not  been  made  continuously,  uninterruptedly, 
or  peaceably  for  a  period  of  five  years  prior  to  the  filing  of  plaintiff's  com- 
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plaint,  and  in  not  finding  to  the  contrary  tliereof."  "The  court  en'ed  in  its 
findings  of  law  that  the  cause  of  action  was  not  barred  by  the  statute  of  limita- 
tions." The  Code  provides  that  "when  the  notice  of  the  motion  designates, 
as  the  ground  of  the  motion,  the  insufficiency  of  the  evidence  to  justify  the 
verdict  or  other  decision,  the  statement  shall  specify  the  particulars  in  which 
such  evidence  is  alleged  to  be  insufficient.  When  the  notice  designates,  as  the 
ground  of  the  motion,  errors  in  law  occurring  at  the  trial,  and  excepted  to  by 
the  moving  party,  the  statement  shall  specify  the  particular  errors  upon  which 
the  party  will  rely.  If  no  such  specifications  be  made,  the  statement  shall  be 
disregarded  on  the  hearing  of  the  motion."  Section  659,  subd.  3,  Code  Civil 
Proc.  It  is  evident  that  the  specifications  above  noted  are  quite  insufficient 
to  meet  the  requirements  of  the  Code,  and  they  must  therefore  be  disregarded. 
Smith  V.  Christian,  47  Cal.  18;  Shepherd  v.  Jones,  71  Cal.  223, 16  Pac.  Rep. 
711. 

The  other  points  in  the  case  are  fully  met  and  answered  by  the  decision, 
lately  rendered,  in  Heilhron  v.  Canal  Co.,  ante,  535,  opinion  filed  March  29, 
1888.  The  appeal  from  the  judgment  should  be  dismissed,  and,  on  the  au- 
thority of  the  last-named  case,  the  order  denying  a  new  trial  should  be  af- 
firmed. 

1  concur:    Foote,  0. 

Hayne,  C,  took  no  part  in  this  decision. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion,  the  appeal 
from  the  judgment  is  dismissed,  and  the  order  denying  a  new  trial  is  affirmed. 


(76  Cal.  11) 


Heilbron  et  al.  v.  Kings  River  &  F.  C.  Co.    (No.  11,963.) 
(Supreme  Court  of  California.    April  28, 1888.) 

1.  Waters  and  Water-Coubses—Diyebsion— Right  to  Maintain  Action. 

In  an  action  for  damages  for  diversion  of  the  water  of  a  stream,  where  the  com- 
plaint alleges  that  plaintiifs  are  owners  of  the  land  from  which  the  water  has  been 
diverted,  and  the  findings  are  that  they  are  not  owners,  but  tenants  in  possession 
under  a  lease,  the  findings  are  not  outside  of  the  issue  raised,  as  plaintiffs'  i>08BeS' 
sion  gives  to  thorn  the  right  to  maintain  the  action. 

2.  Same — Evidence — Diversion  by  Thibd  Parties. 

In  an  action  for  diverting  water  from  a  stream  running  through  plaintiffs'  land, 
evidence  is  properly  excluded  of  diversions  by  others  besides  defendant;  it  not  ap- 
pearing whether  such  diversions  were  lawful  or  with  plainUfls'  consent. 
8.  Same — Issues  and  Findings. 

Where  the  complaint  alleges  that  defendant  diverted  water  from  a  stream,  and  a 
branch  thereof  flowing  through  plaintiffs'  ranch,  thereby  causing  the  loss  or  their 
stock ;  and  the  answer  alleges  that  the  stream  is  navigable ;  that  the  water  diverted 
was  furnished  them  by  another  company,  which  had  appropriated  the  same  for 
more  than  five  years  before  this  action;  that  such  appropriation  reclaimed  plain- 
tiffs' land,  which  had  been  waste :  that  others  besides  defendant  diverted  the  water, 
80  that,  had  defendant  not,  the  plaintiffs  would  stUl  have  been  deprived  of  it;  that 
defendant's  rights  are  vested,  and  its  use  of  the  water  reclaims  a  large  area  that 
would  be  otherwise  desert,  the  material  issues  are  covered  by  findings  that  plain- 
tiffs are  tenants  in  possession  using  the  range  for  stock  purposes,  that  the  river 
flows  through  their  land,  and  the  branch  is  a  natural  water-course,  and  that  plain- 
tiffs have  been  damaged  by  defendant's  diversion  of  water,  and  that  the  cause  of  ac- 
tion is  not  barred  by  the  statute  of  limitation. 

4.  Same— Advebsb  Useb— Supwcibnct  of  Evidence— Review  on  Appbal. 

Where  there  is  a  substantial  conflict  in  the  evidence  upon  the  issues  of  adverse 
and  continuous  diversion  and  use  bv  defendant  of  water  in  a  stream,  relied  upon  by 
him  as  giving  prescriptive  title  and  right  to  the  same,  a  finding  that  there  was  not 
such  adverse  or  continuous  use  and  diversion  will  not  be  disturbed. 

5.  Same— Damagbs. 

Evidence  that  from  250  to  800  cattle,  worth  S30  per  head,  died  by  rei^son  of  diver- 
sion of  water  from  a  stream  running  through  plaintiffs'  land,  supports  a  finding  of 
the  amount  of  damages  at  f  1,000. 
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6.  BoiTin>iiiiE8— Call  vob  Riybr. 

Under  a  desoriptlon  ill  a  pfttont  as  fbllowt:  **Thenoe  meanderinff  down,  the  right 
bank  of  Kings  rirer,  "-^the  river  is  properly  oonsidered  one  of  the  boundaries  of 
theland.»^ 

7.  Plbadikg — Cross-Complaint. 

A  so-called  ch)S8-Gomplaint  containing  nothing  which  Is  not  alreadr  set  out  In  the 
ahswer  is  demurrable,  especially  in  aa  action  of  tort,  where  no  afflnnatlve  relief 
can  be  granted. 

8.  Bamb— Ambndmbnt. 

A  refusal  to  allow  an  amendment  on  the  ground  that  the  matters  of  amendment 
^are  sufficiently  pleaded  iu  the  original  answer,  the  affidavit  in  support  of  the  mo- 
tion stating  that  the  matters  in  the  amendment  are  substantially  the  same  as  those 
in  the  original  answer,  being  discretionary  with  the  oourt  below,  will  not  be  dis- 
turbed. 

9.  APPBAL— RbVIBW— SUFFICIBNCT  OP  EviDEWOE. 

The  insufficiency  of  evidence  to  support  a  finding  not  being  specified  on  the  mo- 
tion for  a  new  trial,  the  facts  stated  therein  cannot  be  controverted  on  appeaL 

In  bank.  Appeal  from  superior  court,  Tulare  county;  William  W.  Cboss, 
Judge. 

This  was  an  action  begun  on  the  4th  day  of  October,  1882,  by  plaintiffs, 
August  Ueilbron,  Adolph  Heilbron,  S.  Olayburg,  and  S.  0.  Lillis,  riparian 
owners,  for  injunction  and  damages  for  diversion  of  water  from  Kings  river, 
in  Fresno  county,  by  the  defendant  corporation,  the  Kings  Uiver  &  Fresno 
Canal  Company.  Judgment  was  rendered  for  the  plaintiffs,  and  the  defend- 
ant appeals. 

The  complaint  in  substance  alleged  that  plaintiffs  are,  and  their  grantors 
for  more  than  five  years  prior  to  the  filing  of  the  complaint  bad  been,  the  own- 
era  and  in  possession  of  the  Rancho  Lagunade  Tache,  containing  48,000  acres 
of  land,  and  that  the  plaintiffs  are  owners  of  a  large  amount  of  stock,  and  that 
said  lands  are  used  as  a  stock  range,  and  are  of  great  value  for  that  purpose; 
that  Kings  river,  from  time  immemori^il,  has  flowed,  and  but  for  the  wrong- 
ful acts  of  defendant  would  still  continue  to  flow,  through  said  lands;  that 
there  is  a  certain  natural  branch  of  said  Kings  river  called  "Cole  Slough," 
which  receives  its  supply  of  water  from  said  Kings  river;  that  the  channel  of 
Cole  slough  is  located  wholly  within  the  boundaries  of  said  lands,  and  from 
time  immemorial  has  flowed  through  said  lands;  that  defendant  is  a  corpora- 
tion, and  that  it  constructed  a  ditch  or  canal  leading  out  of  the  channel  of 
Kings  river  at  a  point  al)out  27  miles  above  the  point  at  which  said  Cole  slough 
receives  its  supply  of  water,  and  in  September,  1881,  without  the  consent  of 
plaintiffs,  constructed  a  large  dam  in  the  channel  of  said  Kings  river,  and  di- 
verted and  still  diverts  from  the  channel  of  said  Kings  river  a  large  quantity 
of  water,  which,  but. for  the  wrongful  acts  of  said  defendant,  would  have 
flowed  through  plaintiffs'  said  lands  and  would  have  overflowed  said  lands, 
and  increased  their  fertility,  and  furnished  water  for  plaintiffs*  stock;  that 
the  diversion  has  caused  plaintiffs^  lands  to  fail  to  produce  their  usual  and  ac- 
customed crops  of  grass,  and  now  deprives  plaintiffs'  cattle  and  live-stock  of 
water  to  drink,  and  has  caused  plaintiffs  loss  and  damage  in  the  sum  of  $25,- 
000;  that  the  defendant  threatens  to  continue  to  divert  the  water«  and,  unless 
restrained  by  a  decree  of  the  court,  defendant  will  continue  to  divert  the  same 
to  such  an  extent  as  to  completely  drain  said  channel,  and  finally  change  the 
course  of  said  stream,  and  that  cainpensation  therefor  cannot  be  adequately 
obtained  in  an  action  at  law  for  damages,  etc.  The  prayer  is  for  a  permanent 
injunction. 

The  answer  in  substance  alleged  that  Kings  river  was  a  navigable  stream; 
that  the  Centreville  channel,  from  which  defendant  diverted  water,  was  not 
a  channel  of  the  river  except  at  flood  times;  that  certain  persons,  having  in- 
corporated as  the  Centreville  Canal  &,  Irrigation  Company,  in  1868,  and  be- 
fore that  date,  diverted  the  water  from  said  stream,  and  their  successor,  the 


^See  Barre  v.  Flemings,  (W.  Va.)  1  S.  E.  Rep.  731,  and  note. 
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Fresno  Canal  &  Irrigation  Compaayv  eootiiiued  so  to  do,  abd  the  latter  com- 
paAj.  by  agreement,  being  granted  full  control  and  right  of  way  in  the  said 
channel,  in  return  furnished  water  to  defendant  through  said  channel ;  that 
all  the  water  conducted  into  defendant's  canals  has  been  famished  by  the  said 
Fresno  Canal  &  Irrigation  Company;  that  In  1869  the  incorporators  of  the 
defendant  appropriated  water,  in  1870  posted  notice  of  appropriation,  and  in 
1871  incorporated,  and  continued  to  enlarge  its  ditch,  and  used  and  appro- 
priated said  water  for  more  than  five  years  before  the  commencement  of  this 
action  under  claim  of  title  continuously  and  adrei-seiy.  And  the  answer  f lu:- 
ther  alleged  that  said  waters  were  unappropriated  when  so  appropriated  by 
defendant;  that  the  water  was  deroted  to  useful  purposes;  that  for  10  years 
prior  to  said  appropriations,  plaintiffs'  lanjds  were  waste,  and  defendant  and 
its  grantors  believed  plaintiffs  and  their  grantors  claimed  none  of  said  waters. 
That  divers  persons  and  oorpomtiokis  besides  defendant  divert  water  from 
said  river  above  plaintiffs'  lands;  that  said  Fresno  Canal  &  Irrigation  Com- 
pany and  defendant  have  so  appropriated  said  waters,  under  the  laws  and 
customs  of  California  and  the  United  States,  for  irrigation,  and,  after  supply- 
ing said  canals,  except  at  flood  times,  there  is  not  enough  to  flow  down  to 
plaintiffs'  lands;  so,  had  defendant  not  diverted  water,  it  would  have  flowed 
into  said  other  canals;  that  plaintiffs'  lands  are  swamp,  and  can  be  reclaimed 
by  diverting  said  watei-s,  and  said  diversions  have  prevented  the  overflow  of 
parts  of  said  lands.  That  the  lands  irrigated  by  said  Fresno  Canal  Solrrigg- 
tion  Company  and  defendant  are  24,000  acres,  which  without  irrigation  would 
be  desert,  but  which,  by  irrigation,  are  worth  $2,000,000,  and  are  populous; 
that  the  existence  of  the  Fresno  Canal  &  Irrigation  Company  and  defendant, 
and  of  $1,500,000  of  property,  depend  on  the  use  of  said  water;  that  the  de- 
fendant's rights  to  said  water  are  vested  and  accrued  under  the  act  of  con- 
gress of  the  24th  of  July,  18(56,  and  the  local  customs,  laws,  and  decisions  of 
the  courts  of  said  state,  and  that  plaintiffs  ought  not  to  maintain  their  action. 
That  plainUffs  and  their  grantors  well  knew  of  said  diversions  and  outlays  by 
defendant  and  its  grantoi-s,  and  their  ignoring  of  plaintiffs'  claims,  and  that 
defendant  and  its  grantors  believed  their  claims  valid,  yet  made  no  objection 
thereto,  whereby  they  acquiesced  therein  and  are  estopped,  and,  having  so 
failed,  plaintiffs'  conduct  is  a  fraud  on  defendant.  That  plaintiffs'  pretended 
cause  of  action  did  not  accrue  within  five  yeaiB  next  before  this  action,  and 
is  barred  by  statute;  nor  within  three  years,  and  is  barred  by  statute;  that 
divers  persons  and  canals  have,  at  ail  the  times,  etc.,  diverted  kirge  quantities 
of  the  waters  of  said  river  below  defendant's  ditch,  and  above  ^aintiffs',  in 
whicli  plaintiffs  have  been  interested;  and,  if  defendant  only  bad  diverted, 
there  would  have  been  no  appreciable  diminution  of  the  water  except  at  low 
stages.  The  defendant  filed,  further,  a  cross-complaint,  a  demurrer  to  which 
was  sustained ;  and  the  defendant  thereupon  moved  for  leave  to  file  an  amepded 
answer,  to  support  which  motion  an  alfldavit  of  defendant  was  produced,  to 
the  effect  *Hhat  said  amendments  in  nowise  alter  the  lines  of  defense  herein, 
nor  can  they  in  any  manner  surprise  plaintiffs  or  work  disadvantage  to  them, 
being  almost,  if  not  wholly,  merely,  as  believed,  better  pleading  of  the  same 
defenses  already  pleaded  in  the  original  answer."  The  motion  for  leave  to 
amend  the  answer  was  denied. 

Regarding  the  amount  of  the  damages  sustained  by  plaintiffs  there  was  evi* 
dence  to  the  effect  that,  through  defendant's  diverting  water  from  Kings  river» 
the  plaintiffs'  cattle  were  deprived  of  water,  and  from  250  to  300  died  because 
of  such  diversion,  and  it  was  testified  that  they  were  warth  830  per  head. 
The  court  found  that  plaintiffs  sustained  damages  to  the  amount  of  $1,000. 
liegarding  the  ownership  of  the  land  it  was  found  that  in  1866  a  patent  had 
been  issued  to  Manuel  Castro,  which,  in  the  course  of  its  description  of  the 
land,  uses  the  following  language:  "Thence  according  to  the  true  meridian, 
the  variation  of  the  magnetic  needle  being  fifteen  degrees  forty-five  minutes 
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east,  east  at  fifty  links  enters  bottom  land  of  the  Kings  river,  twenty-six 
chains  and  thirty-eight  links,  to  a  post  marked  '  L.  T.'  and  *Sec.  36  *  station; 
thence  raeAndorlng  down  the  right  bank  of  the  Kings  river,  south,  forty-five 
degrees,  west,  eighty-seven  cliains  and  sixty-eight  links,  to  station."  That 
the  said  Castro  conveyed  to  one  Jeremiah  Clarke  on  the  10th  day  of  August, 
1866.  That  Clarke  on  the  1st  day  of  May,  1889,  leased  the  land  to  tiie  plain- 
tiffs, who  have  remained  in  possession  ever  since  as  tenants.  The  cause  was 
tried  by  the  court,  a  jury  having  been  waived,  and  judgment  was  rendered 
for  the  plaintiffs.  A  new  trial  was  denied,  and  defendant  appeals,  specifying 
a  large  number  of  errors. 

H.  iS.  Dixon,  {Flouimoy,  Mhoon  dt  Floumoy,  of  counsel,)  for  appellant. 
Brown  <&  Daggett,  for  respondents. 

Per  Curiam.  Many  of  the  questions  involved  in  this  appeal  have  recently 
been  determined  adversely  to  the  contentions  of  appellant  herein,  it  is  there- 
fore unnecessary  to  notice  them  further.  Heilhron  v.  Canal  Co,,  antt,  535, 
(filed  March  29, 1888;)  Heilbrony.  Last  Chance  W. Ditch  Co., ante,  68;  HeiU 
brony,  Centreville  &  K .  I.  Ditch  Co,,  ante,  932,  (filed  April  28,  1888.) 

1.  The  defendant's  motion  for  leave  to  file  an  amended  answer  was  ad- 
dressed to  the  sound  discretion  of  the  court,  and  it  appe«irs  from  the  affidavit 
filed  in  support  of  the  motion  that  the  matters  set  out  in  the  amended  answer 
were  not  substantially  different  from  those  which  had  already  been  pleaded 
in  the  answer  on  file.  The  court  denied  the  motion  on  the  ground  "that  said 
matters  of  amendment  are  sufficiently  pleaded  in  the  original  answer  to  the 
amended  complaint."  We  think,  therefore,  that  the  court  did  not  abuse  its 
discretion  in  refusing  to  allow  it  to  be  filed.  The  defendant  seems  to  have 
been  given  the  benefit  of  all  the  matters  alleged  in  his  original  answer  and 
proposed  amendments. 

2.  The  demurrer  to  the  cross-complaint,  so  called,  was  properly  sustained. 
The  cross-complaint  contained  nothing  which  had  not  already  been  set  ou  t 
in  the  answer  filed.  Furthermore,  the  action  is  one  for  tort,  and  no  affirma- 
tive relief  could  be  granted.     MacDougall  v.  Maguire,  35  Cal.  274. 

3.  No  specifications  of  the  insufficiency  of  the  evidence  to  support  the  first, 
second,  third,  fourth,  fifth,  or  sixth  finding  of  fact  are  made  in  the  statement 
on  motion  for  a  new  trial.  The  facts  therein  stated,  therefore,  cannot  be 
controverted. 

4.  The -findings  of  the  court  upon  the  question  of  adverse  use  are  against 
the  defendant  on  every  element  necessary  to  a  title  by  prescription,  and  are, 
we  think,  supported  by  the  evidence.  The  question  is  not  whether  this  court 
would,  upon  the  same  evidence,  find  the  facts  as  they  are  found  by  the  court 
below.  It  is  sufficie;nt  to  say  that  there  is  a  substantial  conflict.  There  is 
nothing  to  show  that  Clark  or  his  tenants  had  knowledge  or  notice  of  the  di- 
version of  water  through  defendant's  ditch.  The  most  that  can  be  said  is 
that  the  evidence,  taking  into  consideration  all  presumptions,  is  conflicting 
upon  that  question.  Diversion  of  water  by  the  defendants  took  place  at  a 
point  nearly  30  miles  above  the  lands  of  plaintiff's  ranch,  on  the  land  of  a  ri- 
parian proprietor.  It  was  not  incumbent  upon  Clarke  or  his  tenants  to  take 
notice  of  what  was  going  on  at  that  distance  above  their  property  to  ascertain 
whether  any  one  was  diverting  water  from  the  channel  of  the  river.  There 
is  evidence  in  the  record  tending  to  show  that  the  diversion  of  water  from 
Kings  river  was  a  matter  of  notoriety  in  the  vicinity  of  plaintiffs'  ranch  prior 
to  August,  1877,  but  it  is  confined  to  diversions  made  by  other  ditches  than 
that  of  the  defendant.  There  was  also  evidence  tending  to  show  that  tlie 
diversion  of  water  by  the  defendant  had  not  been  continuous  and  uninter- 
rupted for  Hve  years  before  the  commencement  of  this  action.  The  court 
found  such  to  be  the  fact.  Upon  this  topic  there  was  also  a  substantia]  con- 
flict in  the  evidence. 
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5.  The  findings  of  the  court  are  not  outside  of  the  issue  upon  the  question 
of  ownership.  The  plaintiffs  are  tenants,  and  not  owners  in  fee;  but  they 
have  the  right  to  the  exclusive  possession  and  use  of  the  propei-ty  and  all  its 
appurtenances,  and  have  the  right  to  maintain  an  action  for  any  injury  which 
interferes  with  their  possession,  or  the  use  and  enjoyment  of  the  property. 
In  Ltix  V.  Haggin,  69  Cal.  436, 10  Pac.  Rep.  674,  it  was  said:  "When  water 
is  diverted  from  land,  an  injury  is  done  to  the  possession.  Ordinarily,  it  is 
sufficient  if  the  plaintiff  shows  that  he  has  possession  against  a  mere  wrong- 
doer ♦  ♦  *  The  plaintiff  in  such  cases  is  not  bound  to  prove  the  same 
title  as  he  alleges,  for  the  disturbance  is  the  gist  of  the  action. " 

6.  We  see  no  error  in  the  construction  given  to  the  patent  by  the  court  be- 
low with  respect  to  the  boundary  lines  of  the  ranch.  We  think,  under  the 
description  given  in  the  patent.  Kings  river  is  one  of  the  boundaries  of  the 
lands  described  in  the  complaint. 

7.  There  was  evidence  to  sustain  the  findings  of  the  court  with  respect  to 
the  amount  of  damages  sustained  by  plaintiffs.  The  court  evidently  believed, 
from  the  evidence  before  it,  that  the  amount  of  water  diverted  by  the  de- 
fendant, if  it  had  been  permitted  to  flow  in  the  channel  of  the  river,  would 
have  furnished  the  plaintiffs'  cattle  with  sufficient  water  to  drink,  and  that 
plaintiffs'  stock  died  by  reason  of  the  diversion  of  the  water  by  defendant. 

The  court  excluded  evidence  offered  on  behalf  of  defendant  to  show  that 
other  parties  were  diverting  water  at  different  points  on  the  river  above  the 
ranch  of  the  plaintiffs.  In  this  we  think  the  defendant  was  not  prejudiced. 
It  does  not  appear  whether  the  diversions  referred  to  were  lawful  or  unlaw- 
ful,— with  or  without  the  consent  of  the  plaintiff.  If  the  acts  of  the  owners 
of  other  ditches  were  joined  with  the  acts  of  the  defendant,  the  defendant 
cannot  shield  itself  with  evidence  of  such  other  diversions. 

8.  We  think  that  the  findings  cover  all  the  material  issues  raised  by  the 
pleadings.  The  court  found  upon  the  questions  of  ownership  of  plaintiffs 
and  their  predecessors,  their  possession,  and  the  use  of  the  range  for  stock 
purposes;  that  Kings  river  flows  through  the  lands;  that  Cole  slough  is  a  nat- 
ural water-course,  and  a  branch  of  Kings  river;  that  plaintiffs  have  been 
damaged  by  the  defendant's  diversion  of  the  waters  therefrom;  and  that  the 
cause  of  action  is  not  barred  by  the  statute  of  limitations.  These  are  all  the 
material  matters  in  issue. 

9.  We  see  no  errors  in  the  rulings  of  the  court  in  admitting  or  excluding 
evidence,  which  operate  to  the  {prejudice  of  defendant's  substantial  rights. 
Some  of  the  rulings  respecting  the  notoriety  of  the  diversions,  and  the  means 
of  knowledge  possessed  by  the  pUdntiffs,  appear  at  first  sight  to  have  been  er- 
roneous; but  an  examination  of  all  the  testimony  shows  that  they  were  made 
upon  the  ground  that  the  evidence  of  notoriety  and  knowledge  was  incompe- 
tent because  it  did  not  relate  to  diversions  made  by  the  defendant,  but  to  di- 
versions of  water  from  Kings  river  generally,  and  at  a  point  many  miles 
above  the  lands  of  the  plaintiffs.  The  only  purpose  which  could  have  been 
subserved  by  the  evidence  was  to  show  that  the  defendant's  diversion  of 
water  by  means  of  Its  ditch  was  not  clandestine.  Judgment  and  order  af- 
firmed. 


(76  Cal.  127) 


Leekb  v.  Hancock.    (No.  11,086.) 
{I^preme  Court  of  California.    April  30, 1888.) 


1.  Neootiablb  Instrumbnts— Accommodation  Indorser— Liability  of. 

Where  plaintiff,  having  received  a  note  indorsed  by  defendant,  indorsed  it  over, 
and  subsequently  paid  it  off,  defendant  is  liable  to  him  for  the  amount  paid,  though 
plaintiff  had  collateral  security  of  the  maker  in  his  hands  for  money  previously  al- 
yanced,  and  knew,  when  he  received  the  note,  that  defendant  was  an  accommoda- 
tion ir.uorser  for  the  maker. 
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2.  AssniiPBiT— Common  Cocsts— Whbm  Finbhio  on  Firqt  Ck>uNT  m  Sufficient. 

In  an  action,  under  the  Ck)det  against  an  indorser  of  a  note  by  a  subsequent  In- 
dorsed, trho  has  paid  it  off,  he  thd^  dedard  agaihst  defendant  in  me  coilimon  counts 
for  money  paid  out  ai&d  expe&ded,  etc.,  with  a  prayer  indicating  that  they  are  in  the 
alternative;  and  a  flndinff  and  judgm^t  for  plaintiff  upon  the  first  count  is  a  find- 
ing against  him  on  the  others,  and  mast  be  affirmed. 

Department  1.  Appeal  from  superior  court,  city  and  county  of  San  Fran- 
cisco; F.  W.  Lawlek,  Judge. 

Action  by  0.  Leeke against  G.  H.  Hancock  for  an  amount  paid  by  him  upon 
two  notes  made  by  one  Buckman,  which  had  been  previously  indorsed  by  de- 
fendant. IJuckman,  who  was  a  street  contractor,  had  previously  borrowed 
money  of  Leeke,  for  which  he  had  assigned  a  street  contract  as  collateral  se- 
curity.   Judgment  for  plaintiff,  and  defendant  appeals. 

O'Brien  &  Morrisorit  for  appellant.    Nagle  dt  Nagle^  for  respondent. 

McKiNSTRT.  J.  If  the  moneys  paid  by  the  plaintiff  on  taking  up  the  notes 
made  by  Buckman  were  paid  out  of  funds  of  the  maker  in  the  hands  of  plain- 
tiff, the  payments  were  in  effect  payments  by  the  maker  of  the  note.  But 
there  is  at  least  a  substantial  conflict  in  the  evidence  with  respect  to  the  issue 
as  to  whether  the  plaintiff  did  pay  the  notes  out*of  funds  of  the  maker  in  his 
hands,  or  whether  he  promised  to  pay  them  out  of  funds  of  the  maker  dedi- 
cated to  that  purpose.  As  between  themselves,  the  defendant  was  an  accom- 
modation indorser  for  Buckman,  the  maker.  But  there  is  nothing  on  tHe  face 
of  the  notes  to  indicate  that  relation,  and  there  is  evidence  that,  as  to  plain- 
tiff, it  was  understood  that  the  defendant  should  be  bound  in  the  character  in 
which  he  assumed  to  act.  Even  if  the  plaintiff,  indorsee  and  subsequent  in- 
dorser, knew  that,  as  between  themselves,  the  defendant  indorsed  the  note  for 
theacconimodation  of  Buckman*  he  could  still  hold  him  as  indorser  if  he  con- 
sented to  receive  them  only  incase  the  defendant  should  bind  himself  to plaiin- 
tiff  as  indorser.  One  of  the  two  Joint  makers  of  a  note  may  be  a  surety  only, 
as  between  himself  and  his  co-promisor,  and  yet,  as  to  the  payee,  his  apparent 
and  real  character  be  that  of  principal.  Harlan  ▼.  Ely^  55  Oal.  340;  Clictse 
\  Evoy,  58  Cal.  353;  PeopU  v.  Marshall,  59  Oal.  387.  Section  2832  of  the 
Civil  Code  does  not  prohibit  the  apparent  maker  in  such  case  from  agreeing 
that  be  shall  be  bound  as  maker,  and  there  is  no  principle  which  will  render 
nugatory  the  actual  and  apparent  contract  of  an  indorser. 

The  complaint  was  upon  the  ''common  counts"  for  money  paid^  laid  out, 
and  expended,  for  money  lent,  and  for  money  had  and  received;  each  count 
being  separately  stated.  The  prayer  was  for  the  sum  alleged  in  each  count 
to  be  due  upon  the  cause  of  action  therein  stated,  to-wit,  81,027.50.  The 
court  found  that  the  plaintiff  paid,  laid  out,  and  expended  for  the  use  and 
benefit  of  the  defendant  $1,027.50.  The  court  failed  to  find  upon  the  issues 
made  by  the  averments  of  tiie  other  counts  of  the  complaint,  and  the  denials 
thereof.  The  finding  and  judgment  upon  the  first  count  must  be  held  to  be 
a  finding  and  judgment  against  the  plaintiff  upon  the  other  counts.  Clearly, 
in  ordinary  cases,  there  must  be  a  distinct  finding  upon  each  material  issue. 
But  in  a  case  like  the  present  the  prayer  may  be  referred  to  as  illustrating  the 
scope  of  the  action,  and  here  the  prayer  clearly  indicates  that  the  counts  are 
in  the  alternative;  the  same  cause  of  action  being  stated  in  different  forms. 
If  such  practice  seems  not  to  accord  with  the  methods  prescribed  by  the  Code 
of  Civil  Procedure,  the  apparent  anomaly  arises  from  the  fact  that  the  com- 
mon counts  have  been  allowed.  But  the  right  to  rely  upon  them  has  been 
settled  by  the  earlier  decisions  in  this  state,  which,  even  if  we  were  inclined 
to  do  so,  we  are  not  authorized  to  disregard.  Freeborn  v.  Qlazer,  10  Cal.  337; 
De  Witt  V.  Porter.  13  Cal.  171;  Buckingham  v.  Waters,  14  Cal.  146.  Where 
a  subsequent  indorser  has  paid  the  whole  note,  or  a  pai-t  of  it,  he  may  recover 
from  a  prior  indorser  the  amount  paid  as  so  much  money  paid,  laid  out,  and 
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expended.    Butler  v.  Wright,  20  Johns.  367;  Baker  v.  Martin,  3  Barb.  634; 
Pom.  Smith,  Merc.  Law,  §  327,  note  8.    Judgment  and  order  affirmed. 

We  concur:    Si&abls,  0,  J.;  Patebson,  J. 

(May  14, 1888.) 

Fbb  Curiam.  The  above-entitled  cause  having  been  inadvertently  submitted  and  de- 
cided after  the  death  of  the  defendant.  C.  H.  Hancock,  the  appellant,  and  his  detath  hav- 
ing been  suggested  to  the  court,  and  Caroline  E.  Hancock,  his  administratrix,  having 
been  substituted  as  a  party  defendant  and  appellant,  now,  upon  reading  and  filing  the 
stipulation  of  counsel  for  the  respective  parties,  it  is  ordered  and  adjudged— Flr^  that 
the  judgment  entered  herein  on  the  dOth  day  of  April,  1888,  affirming  the  judgment  and 
order  of  the  court  below,  be,  and  the  same  is  hereby,  set  aside  ana  annulled;  second, 
that  the  Cause  be  submitted  upon  the  record  and  briefs  on  file;  third,  that  the  judg- 
ment and  order  appealed  from  be,  and  they  are  hereby,  affirmed,  for  the  reasons  given 
in  the  opinion  in  said  cause  filed  AprU  SO,  1888;  fov/rthy  that  the  rem/UiVbwr  herein  is- 
sue on  the  dOth  day  of  May,  1888. 

(76  Cal.  26) 

BuBNHAM  V,  San  Francisco  Fuse  Manuf*g  Co.    (ITo.  11,356.) 
(.Supreme  Crmrt  of  California.    AprU  30, 1888.) 
Injunction—To  Restrain  Sale  op  Delinquent  Stock— Offer  to  Do  Equity. 

An  injunction-will  not  be  granted  to  restrain  the  sale  of  stock  for  delinquent  as- 
sessments because  notice  has  not  been  published  15  days  before  the  day  appointed 
for  the  sale,  as  required  by  Civil  Code  Cal.  §  839,  and  is  therefore  irregular,  unless 
the  complaint  contains  an  offer  to  pay  the  assessments. 

Department  1.  Appeal  from  superior  court,  city  and  county  of  San  Fran- 
cisco; John  F.  Finn,  Judge. 

Suit  for  an  injunction.  Charles  F.  Burnham,  the  plaintiff,  was  a  stock- 
holder in  the  San  Francisco  Fuse  Manufacturing  Company.  On  April  6, 1885, 
the  company  made  an  assessment  on  its  capital  stock,  which  assessment  plain- 
tiff failed  to  pay,  and  the  company,  on  June  2d,  ordered  his  stock  to  be  sold 
on  June  15th,  and  notice  was  first  published  on  June  2d,  13  days  prior  to  the 
day  of  sale.  Civil  Code  Cal.  §  339,  requires  the  first  publication  of  delinquent 
sales  of  stock  to  be  at  least  15  days  prior  to  the  day  of  sale.  Section  346  reads: 
"No  assessment  is  invalidated  by  a  failure  to  make  publication  of  the  notice 
hereinbefore  provided  for,  nor  by  the  non-performance  of  any  act  required  in 
order  to  enforce  the  payment  of  the  same;  but  in  case  of  any  substantial  error 
or  omission  in  the  course  of  proceedings  for  collection,  all  previous  proceedings 
except  the  levying  of  the  assessment  are  void,  and  publication  must  be  begun 
anew."  Plaintiff  brought  action  against  thecompany^  praying  an  injunction 
to  enjoin  the  sale  because  less  than  15  days  intervened  between  the  first  pub- 
lication of  notice  and  the  day  appointed  for  the  sale;  but  the  complaint  con- 
tained no  offer  to  pay  the  assessments.  The  court  issued  a  restraining  order, 
which  was  afterwards  vacated  and  the  action  dismissed.  Plaintiff  appeals. 
.  J.  C,  Bates,  for  appellant.  Jos.  A.  Waymire  and  W.  T.  Baggett,  for  re- 
spondent. 

McKiNSTRT,  J.  The  order  of  the  2d  of  June,  directing  a  sale  of  the  delin- 
quent stock  of  plaintiff,  was  irregular,  and  any  sale  upon  13  days*  notice  would 
have  given  to  the  purchaser  no  title  which  he  could  assert  against  the  plain- 
tiff, should  the  latter  tender  him  the  amount  of  the  assessment,  and  bring  his 
action  to  recover  the  stock  within  6  months.  Civil  Code,  §  347.  But  the 
assessment  was  valid*  (Id.  §  346,)  and  it  was  the  duty  of  the  plaintiff  to  pay 
it.  A  court  of  equity  properly  refused  to  entertain  his  application  for  an  in- 
junction to  prohibit  the  sale  in  the  absence  of  an  allegation  that  he  had  done, 
or  offered  to  do,  equity.  True,  if  he  paid,  there  would  be  no  sale,  and  be 
would  hot  need  the  extraordinary  writ;  but  the  jurisdiction  of  equity  does  not 
depend  upon  the  convenience  of  a  party.  The  statutory  remedy  is  plain,  and 
it  was  intended  by  the  legislature  that  this  shall  be  the  only  remedy  in  case  a 
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valid  assessment  is  not  paid.  It  may  be  said  the  rule  thus  laid  down  will  en- 
courage sales  without  the  notice  which  the  statute  declares  to  be  necessary, 
and  proceedings  of  the  cliaracter  which  are  declared  to  be  void  by  section  346. 
But  the  context  shows  the  sense  in  which  the  word  "void"  is  employed.  It 
is  intended  thereby  to  declare  tliat  the  irregular  proceedings  shall  be  inopera- 
tive to  confer  an  indefeasible  title  to  the  stock  as  against  the  owner,  who  shall 
make  tender  of  the  assessment,  and  bring  suit  for  its  recovery  within  the  time 
prescribed  in  section  347.  As  the  complaint  did  not  state  a  cause  of  action, 
the  suit  was  properly  dismissed.    Judgment  and  order  affirmed. 

We  concur:    Searls,  C.  J.;  Paterson,  J. 


(76  Cal.  24) 

Burnham  v.  San  Francisco  Fuse  Manuf'q  Co.    (No.  11,238.) 

{Supreme  Court  of  Calif  cmiUi.    April  80, 1888.) 

Corporations— Members  and  Stockholders— Remedies. 

Where  a  stockholder  of  a  company  fails  to  pajr  an  assessment  lawfully  made,  and 
his  stock  is  advertised  for  sale,  a  complaint  setting  forth  that  the  company  refused 
to  show  plaintilf  its  bills  and  vouchers,  as  required  to  do  by  Civil  Code  UaL  §  377, 
enacting  that  a  corporation  for  profit  shall  keep  a  record  of  its  transactions,  which 
shall  be  open  to  inspection  by  stockholders,  that  it  was  a  worthless  concern,  and  de- 
sired to  get  plaintiff's  stock  for  the  assessment,  shows  no  ground  for  the  appoint- 
ment of  a  receiver  to  wind  up  its  affairs,  or  for  the  granting  of  an  injunction  to  re- 
strain the  sale. 

Department  1.  Appeal  from  superior  court,  city  and  county  of  San  Fran- 
cisco; J  F.  Sullivan,  Judge. 

Charles  F.  Burnham,  the  plaintiff,  was  a  stockholder  of  the  San  Francisco 
Fuse  Manufacturing  Company.  An  assessment  on  the  capitsri  stock  of  the  com- 
pany having  been  made,  and  plaintiff  not  having  paid  the  assessment,  his 
stock  was  advertised  for  sale,  whereupon  he  brought  suit  for  an  injunction  to 
restrain  the  sale,  and  for  the  appointment  of  a  receiver.  A  demurrer  to  the 
complaint  was  sustained,  and  plaintiff  appeals.  Civil  Code  Cal.  §  377,  enacts 
that  corporations  for  profit  shall  keep  a  record  of  all  their  transactions,  which 
shall  tie  open  to  the  inspection  of  any  director,  member,  stockholder,  or  cred- 
itor of  the  corporation. 

J.  C.  Bates,  for  appellant.  Jos.  A.  Way  mire  and  W  T,  Baggett,  for  re- 
spondent. 

MoKiNSTRY,  J.  The  complaint  avers  that  on  the  6th  day  of  April,  1885, 
the  board  of  directors  of  the  defendant  passed  an  order  whereby  they  levied  an 
assessment,  No.  10,  of  two  dollars  a  share,  on  the  capital  stock  of  said  corpora- 
tion, payable,  etc. ;  that  the  order  contained  a  notice  that  "any  stock  upon  which 
this  (said)  assessment  shall  remain  unpaid  on  the  11th  day  of  May,  1885,  will 
be  delinquent,  and  advertised  for  sale  at  public  auction,  (and,)  unless  payment 
be  made  before,  will  be  sold  on  Friday,  the  29th  day  of  May,  1885,  to  pay  said 
delinquent  assessment,  together  with  the  cost  of  advertising  and  the  expenses 
of  sale;"  that  on  the  12th  day  of  May,  1885,  a  delinquent  list  or  notice  was 
published  by  defendant  in  the  Daily  Examiner,  a  daily  newspaper,  etc.,  a  copy 
whereof  is  annexed  to  the  complaint;  that,  unless  restrained,  the  defendant 
will,  at  the  time  and  place  mentioned  in  notice,  sell  the  100  shares  alleged  to 
belong  to  the  plaintiff.  So  far  as  appears  from  the  complaint,  the  order  levy- 
ing the  assessment  and  the  publication  comply  with  the  provisions  of  the  Civil 
Code.  In  addition,  however,  to  the  prayer  for  a  decree  enjoining  the  sale,  the 
plaintiff  prays  "  that  a  receiver  be  appointed  to  take  charge  of  and  wind  up  the 
affairs  of  the  said  corporation  defendant. "  This  last  decree  seems  to  be  sought 
upon  the  averments  that  the  defendant's  secretary,  on  a  certain  day.  refused 
to  show  plaintiff  "the  vouchers  and  bills  paid  or  payable,  so  that  he  might 
learn  and  know  the  financial  condition  of  defendant;"  that  the  secretary,  on  a 
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certain  day,  testified  in  an  action  between  these  parties  that  the  corporation 
had  no  reputation  or  good-will  of  any  value,  "but  that  it  was  a  worthless  con- 
cern as  it  stands;"  and  that,  according  to  plaintiff's  information  and  belief, 
the  defendant  is  not  making  gain,  but  is  running  behindhand,  and  will  con- 
tinue to  do  so  "the  way  it  is  now  managed,"  owing  to  the  low  price  of  fuse, 
etc.  The  further  allegation  that  the  real  object  of  the  defendant  and  its  di- 
rectors is  to  get  the  plaintiff's  stock  for  the  assessment  is  hardly  a  cause  of 
complaint,  if  the  concern  is  worthless.  If,  in  this  state,  a  corporation  may  be 
dissolved  at  the  suit  of  a  stockholder,  the  court  below  was  justified  in  refusing 
such  decree  upon  the  facts  alleged  in  the  present  complaint.  Civil  Code,  377; 
^ayl.  Priv.  Corp.  610,  611. 
The  demurrer  was  properly  sustained.    Judgment  and  order  affirmed. 

We  concur:    Searls,  C.  J.;  Patebson,  J. 

(76  Cal.  K) 

People  v.  Curtis.    (No.  20,370.) 
(Supreme  Cmtrt  of  California.    May  1, 1888.) 

1.  Criminal  Law— Former  Acquittal— Indictment  for  Burglary— Conviction  fob 

Larceny. 

Upon  indictment  for  burglary  a  verdict  of  guilty  of  an  attempt  to  commit  petit 
larceny  is  a  nullity,  and  does  not  operate  as  an  acquittal  of  the  charge  of  burglary, 
since  larceny  is  not  included  in  burglary.* 

2.  Same  — Verdict  not  Responsive  to  Indictment— Discharge  of  Jury— Former 

Jeopardy. 

Upon  rendering  a  verdict  of  guilty  of  a  crime  not  included  in  the  one  charged  in 
the  indictment,  the  jury  should  not  be  discharged,  but  be  sent  back  for  further  de- 
liberation, but,  if  discharged  with  defendant's  consent,  he  is  not  thereby  put  in 
jeopardy. 
8.  Same— Review  on  Appeal. 

Where,  upon  an  appeal  in  a  criminal  case,  the  discharge  of  the  jury  in  a  former 

trial  upon  tne  same  indictment  is  relied  upon  in  defense,  and  the  minutes  of  the 

court  regarding  such  former  trial  are  not  brought  up,  and  the  bill  of  exceptions  is 

>    silent  as  to  any  consent  to  suoh  discharge,  it  will  be  presumed  that  the  jury  was 

discharged  with  defendant's  consent. 

i.  Same— Trial— Oral  Charge. 

Under  Pen.  Code  Cal.  §  1008,  subd.  6,  a  charge  to  the  jury,  in  a  criminal  case, 
may  be  given  orally  if  taken  down  by  the  phonographic  reporter. 

In  bank.  Appeal  from  superior  court,  San  Bernardino  county;  H. M.  Wil* 
LIS,  Judge. 

Baker  &  Blair ^  for  appellant.  Geo,  A,  Johnson,  Aity.  Gen.,  for  the  Peo- 
ple. 

Thornton,  J.  The  defendant  was  accused  by  information  of  burglary, 
and  convicted  of  an  attempt  to  commit  petit  larceny.  He  then  moved  for  a 
new  trial,  which  was  granted.  On  the  second  trial  he  was  convicted  of  burg- 
lary in  the  second  degree.  The  defendant  asked  on  the  new  trial  to  be  al- 
lowed to  plead  once  in  jeopardy  and  former  acquittal.  This  was  refused,  and 
an  exception  was  reserved.  The  defendant,  on  the  new  trial,  asked  the  court 
to  direct  the  jury  as  follows:  "That  the  defendant  having  been  previously 
tried  on  this  same  information  for  the  crime  of  burglary,  and  found  guilty  by 
the  jury  on  said  trial  of  the  offense  of  an  attempt  to  commit  petit  larceny,  he 
cannot  now  be  convicted  of  the  higher  crime  of  burglary."  This  was  refused, 
and  defendant  excepted.  The  defendant  could  not  have  been  convicted  on 
the  information  for  burglary  of  an  attempt  to  commit  larceny.  Larceny 
is  not  included  in  the  crime  of  burglary.  This  was  so  held  in  People  v.  Oar- 
nett,  29  Cal.  628,  and  we  think  correctly.    If  larceny  is  not  included  in  burg- 

'Concerning  what  will  support  a  plea  of  former  conviction  or  jeopardy,  see  State  v. 
BlanuU  (Ark.)  3  8.  W.  Rep.  i«K);  Robinson  v.  State,  (Tex.)  4  S.  w.  Rep.  904,  and  note. 
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lary,  w6  cannot  see  that  the  defendant  could  be  eonvicied  under  tl)e«tatDt& 
(Pen.  Code,  §  1159)  of  an  attempt  to  commit  it. 

The  verdict  of  the  jury  was  then  a  nullity,  but  on  returning  it  the  jury 
was  discharged.  Aa  the  verdict  was  a  nullity,  and  of  no  effect,  the  jury 
should  have  been  sent  out  for  further  deliberation.  The  verdict  constituted 
no  legal  reason  for  the  discharge  of  the  jury,  and  in  our  judgment,  if  they 
were  discharged  without  consent  of  the  defendant,  (except  in  the  cases  spe- 
daily  provid^  for, )  it  operated  as  an  acquittal  of  the  defendant.  SeU  v.  State^ 
48  Ala.  696,  697.  Under  our  statute,  in  a  case  like  this,  the  consent  must 
appear  on  the  minutes  of  the  court.  Pen.  Oode,  §  1140.  The  minutes  of  the 
court  as  regards  the  former  trial  are  not  before  us.  The  only  information  we 
have  as  to  this  trial  is  set  forth  in  the  bill  of  exceptions,  and  that  is  silent  as 
to  any  consent  by  either  party.  The  bill  of  exceptions  not  showing  a  dis- 
charge of  the  jury  without  the  consent  of  the  defendant,  a  case  is  presented 
where  error  of  the  court  is  not  made  to  appear,  and  we  must  presume  that  the 
jury  was  discharged  with  defendant's  consent.  As  the  jury  was  discharged 
with  the  consent  of  the  defendant,  without  rendering  a  verdict,  it  must  be 
held  that  there  was  no  jeopardy  and  no  acquittal.  People  v.  Webb,  38  Cal. 
480.  Therefore  the  court  did  not  err  in  refusing  to  allow  defendant  to  plead 
former  jeopardy  and  former  acquittal,  nor  did  it  err  in  refusing  the  instruc- 
tion above  set  forth  asked  by  the  defendant.  The  charge  of  the  court,  though 
given  orally,  was  taken  down  by  the  phonographic  reporter.  This  is  allowed 
by  statute,  (Pen.  Code,  ^  1093.  subd.  6,)  and  therefore  there  is  no  error  in  the 
court  not  charging  the  juryin  writing.    Judgment  and  order  affirmed. 

We  concur:    Seakls,  G.  J.;  McKinstby,  J.;  McFabland»  J.;  Shakp- 

STEIN,  J. 


(76  Cal.  18) 

City  and  County  op  San  Francisco  v.  Holladat  et  ah 
(Supreme  Court  of  California^  April  28, 1888.) 

1.  Municipal  Cobpobations —Public  Pabk»— Dedication — Rss  Adjttdigata — Titls 

Afterwabds  Acquiked  from  United  States. 

In.an  action  of  ejectment  larought  to  reoover  certain  parcels  of  Umd  In  plaintiff 
city,"  claimed  to  have  been  dedicated  as  a  pubUc  park,  defendants  set  up  in  bar  of 
the  action  a  judgment  rendered  in  an  action  commenced  November  16, 186S,  brought 
bv  the  people  agaiBst  defendants,  by  which  it  was  adjudged  that  tJ^e  land  in  ^uea- 
tion  never  nad  been  dedicated  to  public  use.  At  the  time  issue  was  joined  in  that 
action,  the  leg^  title  to  the  land  was  in  the  government  of  the  United  States,  and 
did  not  pass  trom  it  until  the  passage  of  the  act  of  congress  of  July  1, 1864,  by  which 
act  the  land  was  granted  in  trust  for  the  uses  and  purposes  specified  in  the  ordi- 
nances of  plaintiffcity.  Held,  that  the  title  which  passed  to  plaintiff  by  the  act  of 
July  1, 186^1  was  unaffected  by  the  judgment  rendered  in  the  action  oommenced  No- 
vember 16, 1863,  being  acquired  after  issue  joined  in  suoh  action,  and  because  the 
attorney  general  of  the  state  had  no  power  to  submit  the  title  of  the  government 
of  the  United  States  for  adjudication ;  and  it  was  therefore  errqr  for  the  court  ta 
hold  that  the  judgment  in  that  action  barredplaintiil  from  questioning  def^idant^s 
title  to  the  land  in  controversy.    People  v.  Molladoy,  9  Pac.  Eep.  6&5,  loUowed. 

2.  Same. 

But  plaintiif  was  estopped  from  questioning  defendant's  title  to  such  land  by  a 
judgment  in  favor  of  defendants  in  an  action  against  plaintiff  commenced  December 
17, 1864,  several  months  after  the  passage  of  we  said  act  of  congress,  in  which  ac- 
tion the  same  acts  claimed  as  acts  of  dedication  were  reUed  upon  by  pl^tiijt. 
8.  Same— Right  to  be  Subi>— Quiiitino  Title. 

Under  the  provisions  of  the  consolidation  act.  (St.  Cal.  1850,  p.  223.)  authorizing 
the  city  and  county  of  San  Francisco  to  "sue  and  be  sued,  plead  and  be  impleaded, 
defend  and  be  defended,  in  all  courts  of  law,  and  in  all  actions  of  law,  and  in  all  ac- 
tions whatsoever,  '*  an  action  to  quiet  Utle  su^  be  maintained  against  asid  dty  and 
county. 

In  bank.    Appeal  from  superior  court,  city  and  county  of  San  Francisco; 
T.  H.  Rkarpisn,  Judge. 

Wm.  Matthews,  for  appellant.    8.  W.  d:  S.  B.  HoUaday^  for  respondents. 
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PA'nsRaoN,  J.  Th^  is  an  action  of  ejeotment  brought  by  plaintiff  to  recover 
of  the  defendants  two  parcels  of  land  in  the  city  and  county  of  San  Francisco, 
forming  a  part  of  what  is  known  as  *' Lafayette  Park. "  The  plaintiff  claims 
that  it  is  seized  in  fee  of  the  lands  in  trust  for  the  people  of  the  state;  that  the 
lands  were  dedicated  to  the  piibhc;  that  the  defendants  are  trespassers  and  in- 
truders thereon.  Plaintiff  claims  title  under  section  5  of  the  act  of  congress 
of  July  1,  1864,  (13  St.  at  Large,  3d3,)  and  an  act  of  the  legislature  of  Oaii- 
fornia,  passed  March  11,  1858,  (St,  1858,  p.  52.)  A  digest  of  the  provisions 
of  the  Van  Ness  ordinance  and  other  ordinances  of  the  city,  mentioned  in  the 
act  of  the  legislature  referred  to,  is  given  in  the  report  of  Hoadley  v.  San 
Francisco,  50  Gal.  266,  and  shows  the  l>asi8  of  plaintifF^s  claira  to  the  lands  in 
controversy  in  this  case.  In  defense  of  the  action  the  defendants  made  a  gen- 
eral deni»l,  and  pleaded  in  bar  three  final  Judgments  entered  before  the  com- 
mencement of  the  present  action.  The  court  below  found  that  all  the  matters 
and  issues  in  this  action,  and  all  the  questions  of  title  and  of  dedication  in- 
volved herein,  had  been,  prior  to  the  commencement  of  this  action,  heard, 
tried,  and  finally  adjudicated  and  determined  in  favor  of  S.  W.  Holladay,one 
of  the  defendants  herein,  and  against  the  plaintiff  herein,  in  an  action  com- 
menced November  16,  1863,  in  the  Fourth  district  court,  wherein  the  people 
of  the  state  were  plaintiffs  and  S.  W.  Holladay  was  defendant;  that  the  same 
land  was  the  subject-matter  of  controversy  in  that  action  as  in  this,  and  that 
the  same  title  and  the  same  question  of  dedication  to  public  use  and  acceptance 
by  the  public  w^ere  litigated  and  adjudicated  in  that  action  as  in  this  action; 
that  said  former  action  was  commenced  at  the  instance  of  plaintiff  herein,  and 
the  trial  thereof  was  managed  and  conducted  in  the  interests  of  the  plaintiff 
by  its  attorneys  and  officers  act!  ng  on  its  behalf.  The  court  further  f ou  nd  that 
all  the  matters  in  issi>e  in  this  action,  including  the  title  and  question  of  dedi- 
cation, were  finally  adjudged  and  determined  in  favor  of  Holladay,  one  of  the 
defendants  herein,  and  against  tl>e  plaintiff  herein,  in  an  action  commenced 
December  17, 1864,  m  said  Fourth  district  court,  wherein  Holladay  was  plain- 
tiff, and  the  city  and  county  of  San  Francisco  was  defendant;  that  the  same 
land  was  the  subject-matter  of  that  action  as  in  the  pi^esent  action.  And  upon 
these  findings  the  court  rendered  judgment  for  the  defendants. 

The  third  action  referred  to  was  an  action  commenced  by  the  people  of  the 
state,  on  the  relation  of  Mayor  Bryant,  against  tl>e  present  defendants, 
wherein  it  was  alleged  by  plaintiff  that  the  land  in  controversy  was  a  portion 
of  a  public  square  dedicalTed  to  public  uses.  In  the  lower  court  said  action 
was  decided  in  favor  of  these  defendants.  Plaintiff's  motion  for  a  new  trial 
was  denied,  an  appeal  was  taken  to  this  court,  and  the  appeal  was  pending  at 
the  time  the  ease  at  bar  was  decided.  The  decision  of  this  court  in  that  case 
is  reported  in  68  Gal.  439,  9  Pac.  Hep.  655,  and  it  was  there  held  that  the  title 
which  passed  to  the  city  and  county  of  San  Francisco  by  the  act  of  July  1, 
1864,  was  unaffected  by  the  judgment  in  the  case  of  People  v.  Holladay,  com- 
menced November  16,  1863,  because  it  was  acquired  long  after  issue  was 
joined  in  the  action  in  which  the  judgment  pleaded  in  bar  was  rendered,  and 
because  the  attorney  general  of  the  state  had  no  power  to  submit  the  title  of 
the  government  of  the  United  States  for  adjudication.  The  court  below 
therefore  erred  in  holding  that  said  judgment,  the  fi i-st  judgment  pleaded  in 
bar  of  this  action,  estopped  the  plaintiff  from  questioning  the  defendant's  title 
to  the  lands  in  controversy. 

The  third  judgment  pleaded  as  an  estoppel  by  the  defendants  in  this  action 
was  reversed  by  this  court  in  People  v.  Holladay^  supra,  and,  of  course,  is 
no  defense  to  this  action.  In  that  case  this  court  said :  "  If  the  particular  piece 
of  land  in  controversy  had  been,  prior  to  the  passage  of  the  act  of  congress  of 
July  1,  1864,  dedicated  by  the  city  as  a  public  square,  congress,  by  granting 
and  relinquishing  the  title  of  the  United  States  to  the  city,  *  *  *  rati- 
fied and  confirmed  the  dedication,    *    *    *    and  this  virtually  perfected  the 
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dedication."  68  Cal.  444,  9  Pac.  Rep.  657.  It  was  not  decided  in  that  case 
whether  there  had  been  a  dedication.  That  question,  we  think,  was  deter- 
mined in  favor  of  the  defendant  herein  by  the  judgment  in  the  second  action. 

The  objection  to  the  validity  of  the  judgment  in  the  first  case,  which  was 
made  in  People  v.  Holladay,  utipra,  cannot  be  urged  against  the  judgment  in 
the  case  of  Holladay  v  City  and  County  of  San  Francisco^  the  second  judg- 
ment pleaded  in  bar  in  this  case,  because  Holladay  v.  City  and  County  of 
San  Francisco  was  commenced  December  17,  1864,  several  months  after  the 
passage  of  the  act  of  congress  referred  to.  If  the  land  has  ever  been  dedi- 
cated to  the  public  use,  such  dedication  must  have  been  before  the  passage  of 
that  act,— at  least  before  the  commencement  of  the  action,  December  17, 1864. 
In  the  second  action  referred  to,  the  same  acts  which  are  here  claimed  as  acts 
of  dedication  were  relied  upon  by  the  defendant  therein,  (plaintiff  herein.) 
The  court  there  necessarily  held,  in  view  of  its  judgment,  that  no  dedication 
had  ever  been  made.  It  would  seem,  therefore,  that  the  matter  is  res  adju- 
dicata,  and  that  the  city  is  barred  from  further  litigation  of  the  question,  and 
estopped  from  denying  the  fact.  Issue  therein  was  not  joined  until  Decem- 
ber 30,  1864,  and  final  judgment  was  not  rendered  until  December  25,  1867. 
It  is  claimed  by  appellant  that  the  record  in  that  case  is  not  binding  upon  the 
city  or  the  people,  for  the  reason  that,  at  the  date  of  the  institution  of  the  suit, 
all  the  title  that  the  pity  had  was  the  bare  right  to  the  possession  of  this  land 
in  trust  for  the  people  of  the  state.  But  the  particular  matter  litigated  in  that 
suit  was  whether  the  city  held  the  fee  in  trust  for  the  people  or  at  all,  and  it 
was  adjudged  therein  that  the  city  had  no  right,  title,  or  interest  in  the  land. 
The  judgment  in  that  case  was  not  appealed  from,  and  is  final,  so  far  as  the 
city  is  concerned.  It  quieted  the  title  of  the  plaintiff  as  against  any  and  all 
claims  of  the  defendant  therein.  Upon  the  strength  of  that  title,  so  quieted, 
it  appears  that  some  of  these  defendants  have  purchased  portions  of  the  prop- 
erty in  good  faith.  "It  is  for  the  public  good  that  there  be  an  end  to  litiga- 
tion. If  it  were  otherwise,  there  would  be  no  security  for  any  other  person, 
and  great  oppression  might  be  done  under  color  and  pretense  of  law."  Miles 
v.  Calduoell,  2  Wall.  39;  Broom,  Leg  Max,  243. 

2.  The  provisions  of  the  consolidation  act  authorized  the  city  and  county  of 
San  Francisco  to  "sue  and  be  sued,  plead  and  be  impleaded,  defend  and  be  de- 
fended, in  all  courts  of  law.  and  in  all  actions  of  law,  and  in  all  actions  what- 
soever." Act  1850,  §  2;  Stat.  1850,  p.  223.  Under  this  provision  we  think 
that  the  plaintiff  in  Holladay  v.  City  and  County  of  San  Francisco,  supra, 
could  maintain  an  action  against  said  city  and  county.    Order  affirmed. 

We  concur:  Seabls,  C.  J.;  Suabtstein,  J.;  MgFarland,  J.;  Thorn- 
ton, J. 


End  of  VoLUiaB  IT. 
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